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CHAPTER  THE  NINTH. 


OF   LABCENT. 

• 

We  may  now  consider  of  the  offence  called  larceny,  a  word  formed 
bj  contraction^  or  rather,  as  it  has  been  said,  by  abuse,  from  la- 
trociny,  latrociniwriy  and  used  to  signify  the  violation  of  the  pro- 
perty of  another  by  theft,  where  the  property  is  not  taken  from 
the  house,  curtilage,  &c.  or  the  person  of  the  owner,  under  such 
circumstances  of  aggravation  as  have  been  noticed  in  the  preceding 
chapters  of  this  book.  Formerly  there  was  a  distinction  of  this 
ofience  into  grand  larceny  and  petit  larceny,  the  offence  being  grand 
larceny  when  the  value  of  the  property  taken  was  above  twelve- 
pence,  and  petit  larceny,  when  the  value  was  only  twelve-pence, 
or  under  that  sum.  (a)  But  the  late  statute  7  &  8  Geo.  4,  c  29, 
&  2,  enacts,  '^that  the  distinction  between  grand  larceny  and 
petty  larceny  shall  be  abolished,  and  every  larceny,  whatever  be 
the  value  of  the  property  stolen,  shall  be  deemed  to  be  of  the  same 
nature,  and  shall  be  subject  to  the  same  incidents  in  all  respects  as 
grand  larceny  was  before  the  commencement  of  this  act ;  and  every 
Court  whose  power  as  to  the  trial  of  larceny  was  before  the  com- 
mencement of  this  act  limited  to  petty  larceny,  shall  have  power  to 
try  every  case  of  larceny,  the  punishment  of  which  cannot  exceed 
the  punishment  hereinafter  mentioned  for  simple  larceny,  and  also 
to  try  all  accessories  to  such  larceny." 

By  sec.  3,  "every  person  convicted  of  simple  larceny,  orof  any  felony  Panishments 
hereby  made  punishable  like  simple  larceny,  shall  (except  in  the  cases  for  simple 

(a)  Stat.   West.  1,  (3  £dw.  1,)  c.  15.  grand  and  petit — grand  larceny,  when  the 

This  statute  made  regnlations  as  to  such  thing  stolen  was  above  the  yalue  of  twolve- 

ofleoders  as  were  to  be  mainpernable,  and  pence ;  and  petit  larceny,  when  of  the  value 

mentioDs  larceny  as  of  two  kinds,  namely,  of  twelve-pence,  or  under. 

vou  n.  B 
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Punishment  of 
principals  in 
the  second 
degree  and 
accessories. 


Definition  of 
larceny. 


hereinafter  otherwise  provided  for)  be  liable,  at  the  discretion  of  the 
Court,  to  be  transported  beyond  the  seas  for  the  term  of  seven  yearsy 
or  to  be  imprisons  for  any  term  not  exceeding  two  years,  and,  if  a 
male,  to  be  once,  twice,  or  thrice  publicly  or  privately  whipped  (if 
the  Court  shall  so  think  fit)  in  addition  to  such  imprisonment." 
The  fourth  section  contains  a  general  enactment  with  regard  to  the 
place  and  mode  of  imprisonment  for  all  indictable  offences  punishable 
under  the  act,  by  wmch  the  Court  is  empowered  to  sentence  the 
offender  to  be  imprisoned^  or  to  be  imprisoned  and  kept  to  hard 
laboui"  in  the  common  gaol  or  house  of  correction,  and  also  to  direct 
that  the  offender  shall  be  kept  in  solitary  confinement  for  the  whole 
or  any  portion  or  portions  oi  such  imprisonment,  or  of  such  impri- 
sonment with  hard  labour,  as  to  the  Court  in  its  discretion  shall 
seem  meet  (a) 

This  statute  also  contains  Ts.  61)  general  provisions  for  the 
punishment  of  principals  in  tne  second  degree  and  accessories. 
It  enacts,  ''  that  in  the  case  of  every  felony  punishable  under  this 
act,  every  principal  in  the  second  degree,  and  every  accessory 
before  the  tact,  shall  be  punishable  with  death  or  otherwise,  in  the 
same  manner  as  the  pnncipal  in  the  first  degree  is  by  this  act 
punishable ;  and  every  accessory  after  the  fact  to  any  felony  punish- 
able under  this  act,  (except  only  a  receiver  of  stolen  property)  shall 
on  conviction  be  liable  to  be  imprisoned  for  any  term  not  exceeding 
twoyears.'*  (6) 

The  offence  and  punishment  of  receivers  of  stolen  property  will 
be  mentioned  in  a  subsequent  chapter. 

The  definition  of  the  offence  of  larceny  is  thus  given  by  an  an- 
cient writer.  '*  Furtum  est,  secundum  leses,  contractatio  rei  alienee 
fi^iidnlentA.  cum  animo  furandL  invito  mo  domino  cujus  res  ilia 
uerit.  Cum  animo  dico,  quia  sine  animo  furandi  non  committi- 
tur."  (c)  In  subsequent  definitions,  the  taking  of  the  property  has 
been  stated  to  be  "felonious;"  (d)  which  exprewion  has  been 
rendered  as  signii^ing  a  t^JM  animo  furandi^  or,  as  the  civil  law 
expresses  it,  lucri  caiud^je)  In  a  late  work  of  great  learning  and 
research,  larceny  is  defined  at  laige  to  be  "  the  wrongfiil  or  fi^udu- 
lent  tfi' '  '  ' 

goods 

mem  , _-««_«^  .  _ 

without  the  consent  of  the  owner.*^/^    And  in  a  case  of  recent 
occurrence,  which  was  reserved  for  the  consideration  of  the  twelve 
Judges,  the  learned  Judge  who  delivered  their  opinion  said,  that  the 
true  meaning  of  larceny  is,  ^'  the  felonious  takiny  the  property  of  i 
another  vdthout  his  consent,  and^igainsthis^wiiK  with  intent  to  con- 1 

^^         r         ^ 

p.  54.     3  Inst  107. 

{£)  3  Inst.  107.  1  Hale,  503.  1  Hawk. 
P.  O.  c.  33.    4  Blac.  Com.  229. 

(•)  4  BlacL  Com.  232.  2  East,  P.  0. 
c.  16,  s.  2,  p.  553,  citing  Just  Inst  lib.  it., 
tit.  1,  s.  1,  which,  it  is  observed,  seems  to  go 
further  than  the  common  law  in  the  follow- 
ing definition — ^furtum  est  contractatio  fraa- 
diuosa  lucri  fiuaendi  causA,  Tel  ipsins  rei, 
▼el  etiam  osos  ctjus  possessionisve. 

(f)1  East,  P.  C.  c  16.  s.  2,  p.  553. 

\g)  Bj  Gtose,  J.,  in  Hammond's  caie^ 
2  Leaoh,  1089. 


vert  it  to  the"'use  of  the  taker,   (g) 

(a)  But  by  the  1  Vict  c.  90,  s.  5,  no 
offender  **  shall  be  kept  in  solitary  confine- 
ment for  any  longer  periods  than  one  month 
at  a  time,  or  than  three  months  in  the  space 
of  one  year.'* 

(fr)  For  the  proceedings  for  the  trial  of 
accessories,  see  the  7  Cr^.  4,  c.  64,  ss.  9, 
10,  and  1 1,  vol.  1,  p.  39,  «f  ce^. 

(c)  Bract  Lib.  lii.,  c.  32,  p.  150.  So 
GlanTil,  in  words  nearij  similar,  sm, 
"  Furtum  est  tractatio  rei  alienss  franou- 
lenta,  animo  furandi,  invito  illo  cujus  res 
ilk  fuerit."  Olanv.  Ub.  z.  c.  13.  And 
see  Brit  c.  15,  p.  22.    Flet  lib.  i,  c.  38, 


CHAP.  IX.]  Definition  of  the  OffencCi  3 

With  respect   to  a  taking^  facrf  causd  it  is  stated  that  upon  the  Of  the  ukmg 
debate  in    a  case  which  underwent  great  discussion  one  of  the  '««««»«^* 
leamed  Judges  defined  larceny  as  being  ^'  a  wrongftil  taking  of  goods 
with  intent  to  spoil  the  owner  of  them,  causd  hicri ;"  but  if  this  motive 
be  a  necessary  mgredient,  it  appears  that  it  is  not  confined  to  the 
acauisition   of  pecuniary  advantage,  or  to  the  taking  of  the  thing 
^kn  for  tlie  sake  of  its  worth.     "Hius  a  taking  with  intent  to  destroy 
^  sufficient  to  constitute  larceny,  if  it  be  done  to  efiiect  an  object  of 
supposed   advantage  to  the  party  committing  the  ofience,  or  to  a 
odrd  peroofn.     The  prisoner  lorced  open  a  stable  door,  took  out  a 
borae^  led  it  about  a  mile  to  an  old  coal  pit,  and  there  backed  it 
{/own  and  killed  it,  his  object  being  that  the  horse  might  not  contri- 
bute to   furnish  evidence  against  one  Howarth,  who  was  under  a 
charge  for  stealing  it :  he  had  no  intention  of  deriving  any  pecu- 
niary benefit  from  taking  the  horse.    Thomson,  C.  6.,  saved  the 
point,  -whether  a  taking  vrith  this  intent  constituted  larceny :  and, 
upon  conference,  six  Judges  against  five  held  it  not  essential  that 
the  taking  should  be  lucri  catad :  they  thought  a  taking,  frauduknteri 
with  intent  wholly  to  deprive  the  owner  of  the  property,  sufficient ; 
but  some   of  the  six  also  thought  that  the  object  of  protecting 
Howarth  might  be  deemed  a  benefit  or  lucrtmu  (h) 

It  has  also  been  decided,  that  clandestinely  taking  a  master's  com, 

though  to   give  the  master's  horses,  is  felony :  especially  if  by  so 

feeding  them  the  servant's  labour  is  likely  to  be  diminished.     The 

prisoners  had  the  care  of  one  of  their  master's  teams :  the  master 

allowed  what  beans  he  thought  fit,  but  they,  by  means  of  a  &lse  key, 

took  firom  the  granary  additional  quantities.      They  were  indicted 

for  stealing  two  bushels,  and  the  jury  found  that  they  took  them  to 

give  their  master's  horses.     A  case  was  reserved  upon  the  question 

whether  this  was  felony ;    and,  after  consideration,  eight  Juoges  out 

of  eleven  held   that  it  was,   and  that  the  purpose  .to  which  the 

prisoners  intended  to  apply  the  beans  did  not  vary  the  case ;  and 

further,  as  it  was  alleged  that  the  additional  beans  would  diminish 

the  work  of  the  men  who  had  to  look  after  the  horses,  so  that  the 

master  not  only  lost  his  beans,  or  had  them  applied  to  the  injury  of 

his  horses,  but  the  men's  labour  was  lessened^  it  appeared  that  the 

lucri  causd  to  give  themselves  ease,   was  an  ingredient  in  the 

case,  (i) 

The  term /fieri  coiM^  implies  that  it  should  be  to  gain  some  advan-* 
tage  to  the  party  committing  the  offence ;  if,  therefore,  a  person  fit>m 
idle  impertment  curiosity,  either  personal  or  political,  opens  another 
person's  letter,  that  is  not  larceny,  even  if  it  were  done  to  prevent 
the  letter  from  arriving  at  its  destination.  A  parcel  containing 
letters  was  sent  by  a  coach  of  which  the  prisoner  was  the  proprietor, 
the  prisoner,  instead  of  delivering  the  parcel,  opened  it,  read  the 
letters,  and  disposed  of  them  as  he  thought  proper ;  and  it  was  held, 
that  this  was  a  trespass  and  breach  of  contract,  but  no  felony, 
although  it  was  done  to  gratify  some  idle  curiosity,  or  perhaps  to 
prevent  the  letters  fix>m  arriving4  {j  ) 

(k)  Bex   V.   Cabboffe,  Eut  T.   1815  307. 

US.  BtLjley,  J.,  umI  Koss.  &  Ry.  292.  {jf)  Beg.  v,  Godfrey,  8  C.  &  P.  563/ 

(O  Bex  V.  Morfit  and  another,  East.  T.  Lord  Abinger,  C.  B. 
iai6,  MS.  Bayleyi  J.,  and  Ruas.  &  By. 
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Upon  an  indictment  for  stealing  one  hundred  pounds  weight  of 
copper  ore  the  property  of  S.  Dayey  and  others,  it  appeared  that 
Dayey  and  others  were  the  adventiM'ere  in  a  mine,  and  the  prisoners 
and  two  others  were  tributers  m  their  mine,  but  not  adventurers. 
The  prosecutors  were  tributers^  also  in  the  mine,  but  not  adventurers. 
lYibuters  (generally  in  companies  of  four)  take  from  the  adventurers 
a  certain  number  of  yards  m  the  mine,  called  a  pitch,  from  which 
they  dig  out  ore,  and  throw  it  into  a  heap  or  jpiie  in  some  levels 
whence  they  convey  it  along  the  level  to  a  shaft,  and  so  up  to  the 
sur&ce,  there  it  is  taken  by  the  adventurers,  and  the  tributers  do 
not  interfere  further.  The  tributei^  are  paid  according  to  their 
agreement,  so  much  in  the  pound  on  the  selling  price  of  the  ore ; 
where  it  is  very  good,  they  receive  a  smaller  sum  than  where  it  is 
inferior,  because  the  same  quantity  of  labour,  (which  is  what  they 
contribute)  produces  a  more  valufu[)le  commodity  in  the  one  case 
than  in  the  other.  The  prosecutors'  pitch  contained  better  ore  than 
the  prisoners'.  The  prosecutors  received  2«.  ^  in  the  pound 
from  the  adventurers,  the  prisoners,  5«.  6d.  The  prisoners  had 
taken  a  large  quantity  of  ore  from  the  prosecutors'  pile  and  added  it 
to  their  own.    It  was  objected  that  by  taking  ore  out  of  one  pile  and 

imtting  it  in  another,  the  prisoners  did  not  steal  from  the  adventurers, 
or  both  piles  remained  in  the  possession  of  the  adventurers,  if  the  tri  - 
buters  were  but  servants ;  and  if  the  tributers  were  tenants  in  common, 
still,  as  both  piles  were  intended  to  come,  and  ultimately  would  come 
into  the  hancb  of  the  adventurers,  there  could  be  no  stealing  from 
them.  For  the  prosecutors  it  was  answered  that  the  adventurers 
were  cheated,  for  they  would  have  to  pay  5«.  6(2.  in  the  pound  on 
the  ore  removed  to  the  prisoners'  pile,  wnereas,  if  it  had  remained  in 
the  prosecutors'  pile,  they  would  pay  only  2«.  4(2.  in  the  poimd ;  and 
besides,  that  the  unauthorized  removal  of  the  ore  from  the  prosecu- 
tors' pile,  with  a  fraudulent  intention  to  appropriate  it  to  their  own 
benefit,  was  a  larceny  the  moment  it  was  removed,  which  could  not 
be  cured  by  returning  it  in  any  way  to  the  adventurers ;  and  the  very 
learned  Judge (i)  who  tried  the  case,  thought  a  larceny  was  proved; 
tut  upon  a  case  reserved,  the  Judges  held  the  conviction  wrong.  (ZT 
"^ut  now  by  the  2  &  3  Vict  c.  58,  s.  10,  "For  the  prosecution 
and  punishment  of  frauds  in  mines  by  idle  and  dishonest  workmen 
removing  or  concealing  ore  for  the  puipose  of  obtaining  more  wages 
than  are  of  right  due  to  them,  and  thereby  defrauding  the  adven- 
turers in  or  proprietors  of  such  mines,  or  the  honest  and  industrious 
workmen  therein,"  it  is  enacted,  "  that  if  any  person  or  persons  em- 
ployed in  or  about  any  mine  within  the  county  of  Cornwall  shall 
take,  remove,  or  conceal  the  ore  of  any  metal,  or  any  lapis  calami- 
naris,  manganese,  mundick,  or  other  mineral  found  or  being  in  such 
mine,  with  intent  to  defraud  the  proprietor  or  proprietors  of,  or  ad- . 
venturer  or  adventurers  in  such  mine,  or  any  one  or  more  of  them 
respectively,  or  any  workman  or  miner  employed  therein,  then  and 
in  every  such  case  respectively,  such  person  or  persons  so  offending 
shall  be  deemed,  and  taken  to  be  guilty  of  felony,  and  being  convic- 


(/c)  Patteson,  J.,  who  differed  from  the 
other  judges  on  the  case  reserved. 

(0  Rex  ».  Webb,  R.  &  M.  C.  C.  R.  431. 
On.  whether  the  better  course  would  not 
have  been  to  have  laid  the  property  in  the 


other  company  of  tributers,  as  it  might 
have  been  neld  that  they  had  such  a  special 
property  in  the  ore  as  would  have  sup- 
ported an  indictment  in  their  name  ? 
C.  S.  G. 


CHAP.  IX.]  Of  the  actual  taking. 

ted  thereof^  shall  be  liable  to  be  punished  in  the  same  manner  as  in 
the  case  of  simple  larceny." 

It  will  be  attempted  to  notice  the  principal  points  which  have 
been  decided  conoemins  the  o£Pence  of  laixjeny,  in  an  inquiry, 
L  As  to  the  taking  and  carrying  away  of  personal  goods  nec^ 
saiy  to  constitute  this  offence;  IL  As  to  tne  personal  goods  in 
respect  of  which  it  may  be  committed ;  IIL  As  to  the  ownership 
of  the  goods;  ancC  IV.  As  to  the  indictment,  trial,  and  punish- 
ment 


SECTION  L 

Of  the  taking  and  carrying  away  of  the  personal  goads  of  another 
necessary  to  constitute  the  offence  of  Larceny  0 

There  must  be  an  figtintl  t^jcing  nr  wPizpmnpp  nf  the  goods  fix>m  th^  of  tfao  actuil 

iionof  the  owner,  on  the  ground  t£at  larceny  includes  a  taking  mod 
TfTthereBfe,  there  be  no  trespass  in  taking  goods,  there  **'*'?•"• 
can  be  no  felony  in  carrying  them  away.  ([)  But  the  taking  need 
not  be  by  the  very  hand  of  the  party  accused:  so  that  if  a  thief 
fraudulently  procure  a  person  innocent  of  any  felonious  intent  to 
take  the  goods  for  him,  (as  if  he  should  procure  an  in&nt  vnthin  the 
age  of  discretion  to  steal  the  goods)  his  offence  vnUl  be  the  same 
as  if  he  had  taken  the  goods  himself;  and  it  should  be  so 
cbaiged.  (m) 

It  appears  to  be  well  settled,  that  the  felony  lies  in  the  very  first  Any  removal 
act  of  removing  the  property :  and  therefore,  that  the  least  removing  of  ^  s^ 
of  the  thins  taken  from  the  place  where  it  was  before,  with  an  in-  r^.\^J!!f®" 
tent  to  Steal  it,  is  a  sufficient  asportation,  though  it  be  not  quite  b  a  gufficient 


carried  away,  (n)    Thus,  where  aguesTwEb  had  taken  the  sheets  carrying  away. 

from  his  bed,  with  an  intent  to  steal  them,  and  carried  them  into 

the  hall,  was  apprehended  before  he  could  get  out  of  the  house,  it 

was  holden  that  he  was  guilty  of  larceny.  (0)    And  a  like  decision 

was  made,  where  a  person  who  had  taken  a  horse  in  a  close,  vrith 

an  intent  to  steal  him,  was  apprehended  before  he  could  get  him 

out  of  the  close ;  ( p)  and  also,  where  a  person  intending  to  steal 

plate  took  it  out  of  a  trunk  wherein  it  haa  been  depositecC  and  laid 

It  on  the  floor,  but  was  surprised  before  he  could  carry  it  away,  (q) 

And  in  a  more  modem  case  it  was  holden  by  all  the  judges,  that  die 

removal  of  a  parcel  frt>m  the  head  to  the  tail  of  a  waggon,  vrith  an 

intent  to  steal  it,  was  a  sufficient  asportation  to  constitute  larceny,  (r) 

But  where  a  parcel  was  not  removed,  its  posidon  only  being  altered  But  there  miut 

on  the  spot  where  it  lay,  the  judges  came  to  a  different  conclusion.  ^  ^  ^^^^ 


(0    Kel.    24.     1  Hawk.  P.  C.  c  33,  (n)  3  Inst,  108.     1  Hawk.  P.  C.  c.  33, 

s.  1.     Bac   Ab.   th,  Fdony(C).    2  Eait,  s.    25.    Bac.   Ab.    tit.    Fdotty  (D).    4 

P.  C.  €.  16,  a.  3,  p.  554.  Black.  Com.  231.    2  Eait,  P.  C.  c.  16, 

(m)  1   Hale,  514.    2  But,  P.  C.  c.  16,  s.  4,  p.  555. 

s.  3,  p.  555.     So  in  the  crime  of  murder,  (0)  3  Inst.  108.     1  Hale,  507,  508. 

if  A.  procure  B.,  an  idiot  or  lunatic,  to  kill  (  />)  3  Inst.  109. 

C,  A  is  guilty  <^  ^^  murder  as  principal,  (</)  Simeon's  case,  Kel.  31. 

and  B.  is  merely   an  instrument     AnU,  (r)  Coslet*8  case,  1  Leach,  236. 
Vid.  l,p.  484. 
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possession  of     The  indictment  against  the  prisoner  was  for  stealing  a  wrapper  and 
b*^tS^  f      four  pieces  of  linen  cloth ;  and  the  fects  proved  were,  that  the  pieces 
though  but  'for  ot^  linen  cloth  were  packed  up  in^the  wrapper  in  the  common  form  of 
an  instant.        a  lon^  square,  and  laid  lengtnwajs  in  a  waggon ;  that  the  prisoner 
set  the  package  on  one  end  in  the  waggon  for  the  greater  con- 
venience of  taking  the  linen  out,  and  cut  the  wrapper  all  the  way 
down  for  that  purpose ;  but  that  he  was  discoverea  and  apprehended 
before  he  had  taken  anything  out  of  it;  and  aU  the  jud^  agreed, 
upon  this  case  being  saved  for  their  consideration,  that  it  did  not 
amount  to  larceny,  moush  the  intention  of  the  prisoner  to  steal  was 
manifest     They  held,  mat  some  removal  of  the  goods  from  the 

J>Iace  where  they  were  was  necessaiy ;  and  the  party  accused  must, 
or  the  instant  at  least,  have  the  entire  and  absolute  possession  of 
them.  («)  But  if  every  part  of  the  thins  is  removed  from  the  space 
that  part  occupied,  though  the  whole  thmg  is  not  removed  from  the 
whole  space  wnich  the  whole  thing  occupied,  the  asportation  will  be 
sufficient  Thus,  where  the  prisoner  had  lifted  up  a  bag  from  the 
bottom  of  the  boot  of  a  coach,  and  was  detected  before  he  got  it  out 
of  the  boot ;  and  it  did  not  appear  that  the  bag  was  entirely  removed 
from  the  space  which  it  at  first  occupied  in  the  boot;  but  the  raising 
it  from  the  bottom  had  completely  removed  each  part  of  it  from  the 
space  which  that  specific  part  occupied :  the  juoges  held,  upon  a 
case  reserved,  that  tnere  was  a  complete  asportavit  {£)  And  by  the 
same  rule,  drawing  a  sword  partly  out  of  the  scabbard,  will  consti- 
tute a  complete  asportavit  If  a  party  direct  the  ostler  of  an  inn  to 
bring  out  a  horse,  which  he  points  out  as  his  own,  and  the  ostler 
leads  out  the  horse  for  him  to  mount,  this  is  a  sufficient  taking,  if  he 
intended  to  steal  the  horse.  The  prisoner  went  into  the  stable  of 
an  inn,  and  pointing  to  a  mare,  said  to  the  ostler,  **that  is  my 
horse,  saddle  nim ;"  the  ostler  did  so,  and  the  prisoner  tried  to 
mount  the  mare  in  the  inn-yafd,  but  from  the  noise  made  by  some 
music  the  mare  would  not  stand  still :  the  prisoner  then  directed 
the  ostler  to  lead  the  mare  out  of  the  yard  for  him  to  mount ;  the  ostler 
led  the  mare  out,  but  before  the  prisoner  had  time  to  mount  her,  a 
person  who  knew  the  mare  came  up  and  the  prisoner  was  secured ; 
it  was  held  that  if  the  prisoner  caused  the  mare  to  be  led  out  of  the 
stable  intending  to  steal  her,  that  was  a  sufficient  taking  to  constitute 
a  felony.  (W) 
And  there  In  a  case  where  goods  in  a  shop  were  tied  to  a  string,  which  was 

must  be  a  86-  fggtened  by  one  end  to  the  bottom  of  the  counter,  and  a  thief  took 
up  the  goods  and  carried  them  towards  the  door,  as  far  as  the  string 
would  permit,  and  was  then  stopped ;  this  was  holden  not  to  be  a 
felony,  because  there  was  no  severance,  (t^)  And  in  a  more  ancient 
case,  where  a  thief  took  fix)m  the  pocket  of  the  owner  a  purse,  to  the 
strings  of  which  some  keys  were  tied,  and  was  apprehended  with  the 
purse  in  her  hand,  but  still  hanging  by  means  of  the  keys  to  the 
pocket  of  the  owner,  it  was  ruled  not  to  be  larceny,  on  the  ground 

(c)  Cherry's  case,    Oxford  Lent  Ass,  (m)  Anon.  cor.  "Eift^  B.,  2  East,  P.  C. 

1781,  and  East.  T.  1781.     2  East,  P.  C.  c.  16,  s.  4,  p.  556.    So  where  the  prisoner 

c.   16,  s.  4,  p.  556.    1  Leach,  236,  237,  drew  the  end  of  a  piece  of  lace  throogh  a 

note  (a)*  ^^^®  ^^  ^  window  and  shook  the  cara  on 

{i)  Rex  V.  Walsh,  East.  T.  1824,  MS.  which    the    remainder   of   the    lace    was 

Baylcy,  J.,  and  R.  &  M.  C.  C.  R.  14.  wrapped,  but  not  so  as  to  remove  it  from 

(tt)  Rex  ».    Pitman,  2  C.  5c  P.  423,  its  place,  it  was  held  not  to  be  larceny. 

Garrow,  B.  Newman's  case,  Talf.  Dick.  Q.  S.  216. 


CHAP.  IX.  §  1.] 


Of  the  actual  taking. 


diat  as  the  purse  still  hung  to  the  pocket  of  the  owner  by  means  of 
the  strings  and  keys,  it  was  in  law  still  in  his  possession,  (x) 

But  wnere  there  has  once  been  a  sufficient  taking  of  the  goods  wbcrc  there 
by  the  thie^  the  offence  is  completed,  and  will  not  be  puiged  by  a  hubeena 
returning  of  the  goods,  as  has  been  already  shewn  in  the  case  of  a  [^]^ia^"^o 
taking  by  robbery,  (y)  offence  will 

Upon  an  indictment  for  larceny  by  a  servant  in  steaUng  his  not  be  purged 
master's  plate,  it  appeared  that,  mer  the  plate  was  missed,  but  t^e^oods!"^ 
before  complaint  made  to  a  magistrate,  the  prisoner  replaced  it:  the 
plate  had  been  pawned  by  the  prisoner,  who  had  redeemed  it  The 
prisoner  had  also  on  previous  occasions  pawned  plate  and  redeemed 
It.  Hullock,  B.  (Hohoyd,  J.  being  present)  left  it  to  the  jury  to  say, 
whether  the  prisoner  tow  the  plate  with  intent  to  steal  it,  or  whether 
he  merely  took  it  to  raise  money  on  it  for  a  time,  and  then  return 
it ;  for  that  in  the  latter  case  it  was  no  larceny,  (z)  But  where  a 
servant  was  indicted  for  stealing  a  silver  sauce-pan,  which  had  been 
pledged  at  a  pawnbroker  s,  and  the  counsel  for  the  prisoner  asked 
the  jury  to  consider  whether  he  took  it  feloniously,  or  intending  at 
the  time  he  pawned  it  to  redeem  it  as  soon  as  he  could ;  Gumey,  B., 
in  summing  up,  observed,  **  You  will  say  whether  the  prisoner  stole 
this  property  or  not  I  confess,  I  think,  that  if  this  doctrine  of  an 
intention  to  redeem  property  is  to  prevail.  Courts  of  Justice  will  be 
of  verv  Htde  use.  A  more  glorious  doctrine  for  thieves,  it  would 
be  difficult  to  discover,  but  a  more  injurious  doctrine  for  honest  men 
cannot  well  be  imagined."  fa) 

One  of  the  most  material  considerations  respecting  the  taking  and  Oftbeo»imiM 
carrying  away  of  goods  necessary  to  constitute  larceny  is,  whether  /»^"<'<* 
the  fiict  were  done  gnimoAirandi—**  cum  animo  dico,  quia  sine  animo 
fiirandi  non  committitur!  (6)"T^e  ordinary  discovery  of  such  felo* 
nious  intent  is  where  the  party  commits  the  &ct  ^^^WJ'rtf'r^^ 
upon  its  being  laid  to  bis  charge,  denigy  it:  but  this  is  Dy  nolneans 
the  only  criterion  of  criminahty ;  for  m  cases  that  may  amount  to 
larceny,  the  variety  of  circumstances  is  so  great,  and  the  compUcation 
thereof  so  mingled,  that  it  is  impossible  to  recount  all  those  which 
may  evidence  a  felonious  intent,  or  animumfurandi.  It  is  useful  to 
refer  to  those  points  which  have  already  come  under  consideration : 
but  new  cases  will  continually  occur,  in  which  the  felonious  intent 
must  be  left,  upon  the  particular  circumstances,  to  the  due  and 
attentive  consideration  of  the  court  and  jury,  who  will  not  forget  the 
eitcellent  rule,  that  in  doubtfid  cases  it  is  proper  rather  to  incline  to 
acquittal  than  conviction,  (c) 


(x)  Wilkinson's  case,  1  Hale,  508.  And 
also  as  to  the  possession  of  the  pro- 
perty hy  the  thief,  in  cases  of  roblMBrj, 
Iiainer's  case,  ante,  toI.  1,  p.  871,  and 
Farrel's  case,  ibid.  870. 

(v)  AnU,  vol  1,  p.  871.  And  see 
2  East,  P.  C.  c  16,  s.  5,  p.  557. 

is)  Rez  9.  Wright,  O.  B.  1828,  Carr. 
S^p.  278,  9  C.  &  P.  554,  note.  '•  This 
deeinon  has  giren  rise  to  much  discussion 
m  rarions  cases,  and  much  difficulty  has 
been  liMind  in  applying  the  doctrine  it  lays 
down  to  the  facts  of  particular  transactions. 
In  some  instances,  where  it  has  dearly  ap- 
peared that  the  par^  only  intended  to  raise 
money  on  the  property  for  a  temporary 


purpose,  and,  at  the  time  of  pledging  the 
article,  had  a  reasonable  and  fair  expecta- 
tion of  being  able  shortly,  by  the  receipt  of 
money,  to  take  it  out  of  pawn,  juries,  under 
the  adrioe  of  the  jud^e,  have  acted  upon 
the  doctrine  and  acquitted.  But  in  other 
instances,  where  they  could  not  discover 
any  reasonable  prospect  which  the  party 
had  at  the  time  of  pledging  of  being  able 
soon  to  redeem  the  article,  tbey  have  con- 
sidered the  doctrine  as  inapplicable  and 
convicted.**  Reporter's  note,  9  C.  &  P. 
554. 

(a)  Reg.  e.  Phetheon,  9  C.  &  P.  552. 

(6)  AfUe,  p.  2. 

i^e)  I  Hale,  509.  4  Blac.Com.  232. 
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Cues  where         It  IS  clear  that  the  taking,  tboufi^h  wrongful^  may  only  amount  to 

t^  taking  is      a  trespass.    Thus,  if  a  man  takes  away  tffe  goods  of  anothet  openly 

o  ya      pass,  'before  iuni  or  other  persons,  otherwise  than  by  apparent  robbery, 

this  carries  with  it  an  evidence  only  of  a  trespass,  because  done 

openly  in  the  presence  of  the  owner  or  of  other  persons  who  are 

known  to  the  owner,  (rf)     And  the  evidence  of  its  beins  only  a 

trespass  will  be  strong,  where  a  person,  having  possessed  hunself  of 

the  ffoods  of  another,  avows  tne  fact  before  ne  is  questioned.  (^) 

Agam,  if  a  man  leaves  a  harrow  or  plough  in  a  field,  and  another 

person  who  has  land  in  the  same  field  uses  those  instruments,  and 

having  done  with  them  either  returns  them  to  the  place  were  they 

were,  or  acquaints  the  owner  with  his  having  taken  them,  this  is  no 

felony,  but  at  most  a  trespass,  {f)    And  the  same  conclusion  must 

be  drawn  where  a  man,  having  cattle  upon  a  common  which  he 

cannot  readily  find,  takes  his  neighbour's  horse  which  is  depasturing 

on  the  common,  rides  about  upon  it  to  find  his  cattle,  and,  when  he 

has  done  with  it  turns  it  again  upon  the  common,  {a)     But  the  case 

will  not  be  so  clear  where  the  property  is  taken  without  the  privity 

or  leave  of  the  owner,  and  no  intention  to  retiu'n  it  is  manifested  by 

the  party  by  whom  it  was  taken. 

Phillips  and  In  a  casc  where  two  men  were  indicted  for  stealing  a  mare  and 

The'wisOTwrs    ^  SS^^^^^  ^^  appeared  that  the  prisoners  went  to  the  stables  of  the 

took  two  prosecutor  (who  was  an  innkeeper  at  a  place  called  Petty  France), 

horaes  from  a    m  the  night-time,  opened  them  and  took  out  the  mare  and  the 

SenTtoaplace  8^'^^&  *^^  ^^^®  ^^  them  to  Lechlade,  a  place  above  thirty  miles 

at  a  consider.    o£P,  where  they  took  them  to  different  inns,  and  left  them  in  tne  care 

*^I?  ^^'*"\^®'     of  ^^  ostlers,   directing  the  ostlers  to  clean  and  feed  them,  and 

Shem,  pro-        saying  that  they  should  return  in  three  hours :  and  it  appeared  also 

Deeding  on       that  in  the  course  of  the  same  day  the  prisoners  were  taken  at  a 

their  journey     distance  of  fourteen  miles  firom  Lechlade,  walking  towards  Farring- 

the  jiur'havinip  ^^^^  ^"  Berkshire,  in  a  direction  from  Lechlade.  Upon  these  facts,  the 

found  that  the   jury,  having  been  directed  to  consider  whether  the  prisoners,  when 

^«^erc       they  took  the  mare  and  gelding,  intended  to  make  any  further  use 

pri^enonW    of  them  than  to  lide  them  for  the  purpose  of  assisting  tnem  on  their 

m  order  to       joumey  towards  the  place  where  they  were  goinff,  and  then  to  leave 

"^*^^"<^    them  to  be  recovered  by  the  owner  or  not  as  it  might  turn  out, 

reavTthem,  it    ^^und  the  prisoners  guilty ;  but  they  added  that  they  were  of  opinion, 

was  holden       that  the  prisoners  meant  merely  to  ride  the  horses  to  Lechlade,  and 

to  be  trespass,    to  leave  them  there ;  and  had  no  intention  to  return  for  them,  or  to 

^Q  °     ^'      make  any  further  use  of  them.     At  a  conference  of  the  judges  this 

finding  was  considered ;  when  one  of  them  (A)  thought  that  the 

case  amounted  to  felony,  because  there  was  no  intention  to  return 

the  horses  to  the  owner,  but,  for  ought  the  prisoners  concerned 

themselves,  to  deprive  htm  of  them :  and  another  of  the  judges 

appears  to  have  entertained  doubts  upon  the  case.  {%)    But  the  rest 

of  the  judges  held  it  to  be  only  a  trespass,  and  no  felony,  as  there 

was  no  intention  in  the  prisoners  to  change  the  property,  or  make 

it  their  own,  but  only  to  use  for  the  particular  purpose  of  saving 

their  labour  in  travelling.     They  agreed,  however,  that  it  was  a 

question  for  the  jury ;  and  that,  if  the  jury  had  found  the  prisoners 

( d')  \  Hale,  509.  lordship,  who  had  been  recently  called  to 

(«)  2  East.  P.  C.  c.  16.  s.  98,  p.  661.  the  bench  of  C.  B.,  not  having  been  pre- 

(  /* )  1  Hale,  509    4  Black.  Com.  232.  sent  when  the  case  was  first  undnr  consider 

(g)  \  Hale,  509.  ration,  declined  giving  any  express  opinion. 

\h)  Grose,  J.  2  East,  P.  C.  c.  16, 8.  9b,  p.  (>63,  note  (a), 
(t)  Lord  Alvanlcy.    It  appears  that  his 
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guilty  generally  upon  this  evidence,  the  verdict  could  not  have  been 
questioned.  {J) 

Where  the  prisoner  took  away  ahorse  and  other  property  aD  together, 
and  after  going  some  distance  turned  the  horse  loose  and  proceeded 
on  foot  to  a  place  where  he  was  stopped  attempting  to  sell  some  of 
the  other  property ;  it  wis  left  to  tne  jury  to  say,  whether  the  pri- 
soner had  any  intention  of  stealing  the  horse,  for  that,  if  he  intended 
to  steal  the  other  articles,  and  only  used  the  horse  as  a  mode  of 
carrying  off  the  other  plunder  more  conveniently,  and,  as  it  were, 
borrowed  the  horse  for  that  purpose,  he  would  not  be  in  point  of 
law  guilty  of  stealing  the  horse,  {k) 

Clandestinely  takmg  away  articles  in  order  to  induce  the  owner, 
a  girl,  to  fetch  them,  and  thereby  to  give  the  party  an  opportunity 
to  solicit  her  to  commit  fornication  with  him  is  not  a  felonious 
taking.  The  prisoner  took  from  the  house  in  the  night  a  young 
g^l's  Donnet,  and  some  other  articles  of  her  dress,  and  carried  them 
to  a  hay-mow  where  he  had  twice  had  connection  with  her;  and  the 
jury  thought  that  he  only  took  them  in  order  that  she  might  again 
go  to  the  mow,  and  that  he  might  have  another  opportunity  of  soli- 
citing her  to  repeat  the  connection.  Upon  a  case  reserved  the 
Judges  thought  the  taking  with  such  an  intent  was  not  felonious,  and 
the  prisoner  was  pardoned.  (Q 

A  taking  of  anothei^s  property  may  also  be  by  mistake,  arising  The  taking 
from  heedlessness  or  accident,  in  which  the  animus  furandi  has  no  ^■|[^^ith. 
rart     Thus,  if  the  sheep  of  A.  stray  from  his  flock  to  the  flock  of  out  aaymMuu 
B.,  and  B.  drive  them  along  with  ms  own  flock,  and,  by  mistake,  fumndi. 
vrithout  knowing  or  taking  heed  of  the  difference,  shear  them,  it  is 
no  felony.     But  if  B.  knew  them  to  be  the  sheep  of  another  person, 
and  tried  to  conceal  that  fact;  if,  for  instance,  finding  another's 
maik    upon    them,    he    defaced    it,    and    put    his    own    mark 
upon    them;    this    would    be    evidence   of   felony. (m)     And  a 
like  conclusion  may  be  drawn,  where  a  party  having  possession  of 
another's  property,  appears  desirous  of  conceaUng  it,  or  of  preventing 
the  inspection  of  the  owner,  or  of  any  person  who  may  make  the 
discovery;  or  where,  being  asked,  he  denies  having  the  property, 
though  It  is  clear  that  he  knew  of  its  being  in  his  possession,     (hi 
the  other  hand,  a  mode  of  conduct  of  a  different  description  in  these 
several  respects  will  be  evidence  to  rebut  any  felonious  intent,  (n) 

The  circumstance  of  the  goods  being  taken  on  a  claim  of  right  may  'fhe  ajiMiM 
also  negative  any  animus  furandi*      In    one  instance,  indeed,  a  furandi  may 
man  may  be  guilty  of  felony  in  taking  his  own  ffoods ;  namely,  ?^^  "*^*^ 
where,  having  bailea  them  to  another  person,  he  anerwaoxls  stesus  claim  of  riffht 
them  from  such  peraon  in  order  to  chaige  him  for  them  in  an  action, 
or  robs  the  other  person  of  them  in  order  to  charge  the  hundred,  (o) 
But  regularly  a  man  cannot  commit  felony  of  goods  wherein  he  has 
a  property.     Thus,  if  A.  take  away  the  trees  of  B.,  and  cut  them 
into  boards ;  or«  if  A.  take  the  cloth  of  B.  and  make  it  into  a  doublet ; 
B.  may  take  the  boards  or  the  cloth,  and  it  will  not  be  felony,  {p) 

(y)  Hex   V.    Phillips  and  Strong,  cor.  MS.  Bayle^,  J.,  and  Ross.  &  Ry.  420. 

Laurence,  J..  Gloucester  Spr.  Ass.  1801,  (m)  1  Hale,  506,  607. 

and  East.  T.  and  Trin.  T.  1801.     2  East,  (n)  2  East,  P.  C.  c.  16.  s.  97,  p.  661. 

P.  C.  c.  ?6,  s.  98,  p.  ()0'2,  663.  (o)  1   Hale,  513.    2  East,  P.  C.  c.  16, 

{k)  Rex    r.    trump,    1    C.   &  P.  658,  8.95,  p.  659.  3  Inst,  !  10. 

Qbjtov^,  B.  (p)  1  Hale,  513. 
(/)  Rex  V.   DickinaoB,  Bfich.  T.  1820, 
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So  if  A.  take  the  ha^  or  com  of  B.,  and  mingle  it  with  his  own  heap 
or  cocky  or  take  oh  cloth,  and  embroider  it;  B.  may  retake  the 
whole  heap  of  com  or  cock  of  hay  (at  least  so  much  of  them  as 
cannot  be  easily  distinguished  from  his  own),  and  the  garment  with 
the  embroidery;  and  such  retaking  will  be  no  felony.  {f[)  K  goods 
be  taken  on  a  claim  of  right  or  property  in  them,  it  vdll  be  no 
felony ;  at  the  same  time  it  is  matter  of  evidence  whether  they  were 
hand  Me  so  taken,  or  whether  they  were  not  taken  fix>m  the  person 
actually  possessing  them,  with  a  thievish  and  felonious  intent.  And 
therefore,  obtaining  possession  of  goods  by  a  fraudulent  claim  of  right, 
or  by  a  fraudulent  pretence  of  mw,  ana  then  running  away  with 
them  would  be  a  felony,  (r) 

Where  a  keeper  found  snares,  which  had  been  set  by  the  {»*isoner, 
with  game  in  them,  and  took  the  game  and  snares  for  the  use  of  the 
lord  of  the  manor,  and  the  prisoner  demanded  them  with  menaces, 
and  the  keeper  thereon  gave  them  up;  it  was  left  to  the  jury  to  say, 
whether  the  prisoner  acted  under  a  band  fide  impression  that  he  was 
only  getting  back  the  possession  of  his  own  property,  for  although  he 
might  be  liable  for  a  trespass,  vet,  if  he  aemanded  them  under  a 
bond  fide  belief  that  he  was  entitled  to  them  as  his  property,  he  would 
not  be  guilty  of  larceny,  {s) 

K  the  owner  of  land  upon  which  a  horse  has  strayed  take  the 
horse  damage  feasant,  or  if  the  lord  of  a  manor  seize  a  horse  as  an 
estraV)  though  perchuice  he  has  no  title  so  to  do,  yet  as  the  act  is 
not  done  felleo  animo,  it  will  not  be  felony,  {t)  But  any  act  of  this 
kind  is  open  to  proof  of  a  felonious  intention;  so  that  if  new  marks 
are  given  to  the  horse  to  disguise  him,  or  his  old  marks  are  altered, 
these  will  be  considered  as  presumptive  ciroumstances  of  a  thievish 
intent  (u) 

In  a  case  where,  after  a  seizure  of  uncustomed  goods,  some 
persons  broke  at  night  into  the  house  where  they  were  deposited, 
with  a  desiffn  to  retake  them  for  the  benefit  of  die  former  owner, 
it  was  holden  that  any  presumption  of  a  felonious  intent  to  steal, 
as  laid  in  the  indictment,  (which  was  for  a  buiglary)  was  rebutted 
by  the  fact  which  the  jury  found,  namely,  that  the  prisoners  in- 
tended to  retake  the  goods  on  the  behalf  of  their  former  owner,  (v) 
Of  taking  coin  "^^  following  observations  on  the  subject  of  a  felonious  taking 
by  gleaning,  of  com  by  gleaning,  are  made  in  a  modem  work  in  which  much 
useftd  matter  is  collected: — ''An  idea  very  universally  prevails 
among  the  lower  classes  of  the  community,  that  they  have  a  right 
to  glean,  that  is,  to  take  fr^m  o£P  the  land  the  com  that  remains 
thereon  after  the  harvest  has  been  gotten  in ;  than  which  notion 
nothing  can  be  more  erroneous.  By  custom,  indeed,  such  a  richt 
may  possibly  in  some  particular  places  exist;  and  the  laudable 
kindness  of  tenants  generally  induces  them  to  permit  the  poor  to 
collect  the  com  they  have  left  upon  the  land,  and  to  appropriate  it 
to  their  own  use.  As  a  right,  however,  it  has  no  more  existence 
than  a  right  to  take  the  tenant's  frimiture  fit>m  out  of  his  messuage, 

(g)  1  Hale,  513.  2  East,  P.  C.  c.  16,  oaae,  anfe,  toI.  1,  p.  872,  and  lee  Rex  v. 

1. 96,  p.  669.  HoUowajr,  5  C.  &  P.  624. 

(r)  3  Barn's  J.  D.  U  W.  414,  citing  (t)  1  Hale,  606, 609. 

1  Hale,  607.    1  Hawk.  c.  33,  s.  8.    Farre^  (»)  2  East,  P.  C.  c.  16,  s.  96,  p.  669. 

case,  Kel.  43.  (o)  Rex  o.  Knight  and  Roffey,  2  East, 

(«)  Rex  e.  Hall,  BIS.  O.  S.  O.,  and  P.  C.  c.  16,  s.  22,  p.  610,  and  c  16,  s.  95, 

8  C.  &  P.  409,  Vaughan,  B.     See  this  p.  669. 
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and  the  pillage  in  the  one  case  is  as  much  felony  as  the  plunder 
would  be  in  the  other:  for  the  act  is  not  simply  a  trespass,  but  a 
felony ;  and  the  compiler  well  remembers  a  conviction  at  the  Old 
Bailey,  on  an  indictment  found  for  the  exercise  of  this  supposed 

Sfat     The  parties  were  tried  before  Mr.  Justice  Rooke,  (if  ne  mis- 
le  not)  about  six  years  asa"  (to) 

But  upon  this  it  is  siwmitted,  that  though  the  right  to  take 
com  by  gleaning  has  no  existence,  except  possibly  by  custom  in 
some  pcuticular  places,  (x)  such  a  taking  wul  not  necessarily  amount 
to  a  felony,  undoubtedly  it  will  be  an  act  open,  like  other  acts 
of  trespass  which  have  been  mentioned,  to  proof  of  a  felonious 
intention,  upon  which  it  is  peculiarly  the  province  of  the  jury  to 
determine ;  out  it  can  hardly  be  contended,  that  such  taking  will 
amount  to  larceny,  if  it  should  appear  to  have  been  merely  a  tokins 
of  the  com  left  on  the  ground  after  the  crop  had  been  carried,  and 
to  have  been  done  openly,  under  a  claim  of  right  not  altogether 
without  colour,  though  not  capable  of  being  established  by  proof, 
or  to  have  been  done  under  an  apparent  sanction,  arising  from 
former  similar  acts  of  the  same  individual,  or  of  others  in  the  neigh- 
bourhood, having  been  allowed  by  the  occupier  of  the  land. 

It  has  been  observed,  with  respect  to  cases  where  goods  have  Where  there 
been  taken  on  a  claim  of  ri^t,  that  if  there  be  any  fiiir  pretence  "  *°^^^^i, 
of  property  or  right  of  the  prisoner,  or  if  it  be  brought  into  doubt  Ih«*^oiirt^*' 
at  all,  the  Court  will  direct  an  acquittal;  as  it  is  not  fit  that  such  direct  an 
disputes  should  be  settled  in  a  maimer  to  bring  men's  lives  into  *<^tt>ttal. 
jeopardy.  (^)     The  master  of  a  Prussian  vessel,  captured  by  a 
British  ship,  and  carried  into  the  port  of  Weymouth,  was  held  not 
to  be  ffuiltj^  of  larceny  in  taking  goods  fix)m  the  vessel  under  the 
pardcukr  circumstances ;  there  being  no  evidence  that  he  took  them 
for  the  purpose  of  convertiuff  them  to  his  own  private  use.  (z) 

There  is  one  case  in  which  it  has  been  holden,  that  the  taking  Where  the 
will  not  amount  to  a  larceny,  though  it  be  accompanied  with  the  *|^pg^^**y.„ 
aittmitf  furandi;  namelv,  where  the  taking  is  bv  a  ^nding  of  the  noumoonTto 
property.     Thus,  it  is  laid  down  in  the  books,  that  if  one  lose  his  larceny*  even 
goods,  and  anodier  find   them,  though  he  convert  them,  animo  J*m>«S^  **>?»« 
Juramky  to  nis  own  use,  yet  it  is  no  larceny,  for  the  first  taking  was  furtuuH.   But 
lawfiiL  (a)    And  again ;  if  A.  find  the  purse  of  B.  in  the  highway,  thudoctrine 
and  take  it  and  carry  it  away,  with  all  the  circumstances  that  usually  ^^\  be  wider. 

.1  /•  •^       jf.     "^  J        •        -^  -^«        '^        ^  •^  •        •'^    stood  with 

prove  the  ammuf  furandh  ss  denying  it,  or  secreting  it,  yet  it  is  not  mat  limits 
ielony.  (6)  But  though,  where  the  particular  circumstances  of  any  tion. 
case  furnish  a  presumption  of  an  intended  dereliction  of  treasure 
trove,  or  waif,  or  stray,  on  the  part  of  the  owner,  no  larceny  can  be 
committed  by  taking  them  before  seizure  by  the  lord ;  vet,  in  other 
cases  the  doctrine  of  a  taking  by  finding  must  be  aamitted  with 
sreat  limitation,  and  must  be  understood  to  apply  only  where  the 
finder  really  believes  the  goods  to  have  been  lost  by  the  owner,  and 
does  not  colour  a  felonious  taking  under  such  a  pretence,  (c)  It 
will  not  avail,  therefore,  where  a  man's  goods  being  in  a  place  in 

(w)  Woodt.  Landlord  and  Tenant,  Chap.  1 1 8. 

IXl.p.  24-2  (ed.  1814).  (a)  3  Inst.  108.     1  Hawk.  P.  C.  c.  33, 

(x)  Steel  V.  Hooffhton  &  Wife,  1  Hen.  s.  '2.    Bac.  Ab.  tit.  Fdony  (C). 

Black.  51.     Rex.  v.  Price,  4  Burr.  19*25.  (6)  1  Hale,  506. 

(y)  2  East,  P.  C.  c.  16,  s.  96,  p.  669.  (c)  1  Hale,  606.    2  East,  P.  C.  c.  l§, 

{z)  Rex  V.   Vau-Muycn,  Russ.  it  Ry.  s.  99,  p.  664. 
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which  ordinarily  and  lawfiilly  they  aie  or  may  be  placed,  a  person 
takes  them  animo  furandu  (d)  K  therefore,  a  man's  horse  be  going 
in  his  gromid,  or  upon  his  common,  and  a  person  takes  it  ammo 
Jurandiy  it  is  no  finding,  but  felony,  {e)  So  if  the  horse  stray  into  a 
neighbour's  ground  or  common,  it  is  felony  in  him  that  so  takes 
him  (/)  And  where  a  prisoner  found  a  horse  straying  on  a  public 
road,  and  a  doubt  was  suggested,  whether  a  person  appropriating  a 
horse  to  his  own  use,  under  such  circumstances,  could  be  guilty  of  a 
felony;  Mr.  B.  Hullock,  said,  ^^  I  will  not  say  it  would  not  be 
felony ;  I  think  it  would."  (g)  So  where  upon  an  indictment  for 
stealing  a  ewe  and  a  lamb,  it  appeared  that  tne  prosecutor's  flock  of 
sheep  nad  strayed  through  a  cap  into  a  road,  and  had  all  been 
recovered  except  the  ewe  and  lamb  mentioned  in  the  indictment, 
which  were  afterwards  seen  grazing  in  a  green  lane,  along  which  the 
prisoner  was  seen  driving  some  sheep,  and  the  prisoner  some  days 
afterwards  sold  the  ewe  and  the  lamb  about  ten  miles  firom  the 
place ;  Cresswell,  J.,  told  the  jury  that  if  a  person  find  an  animal 
strayinff  in  a  road,  and  take  it  with  intent  to  dispose  of  it  to  his  own 
use,  it  IS  a  larceny;  and  that  in  this  case  the  question  for  their  con- 
sideration was  whether  the  prisoner  so  took  the  ewe  and  the  lamb, 
or  whether  they  got  mixed  with  the  sheep  he  was  driving,  and  he 
took  them  away  by  mistake,  (gg)  And,  even  if  the  place  where  the 
goods  are  found  is  not  one  in  wnich  ordinarily  they  would  be  deposi- 
ted, circumstances  may  shew  the  taking  to  have  been  felomous. 
Thus,  if  a  man  should  mde  a  purse  of  money  in  a  corn-mow,  and  his 
servant  finding  it  should  take  part  of  it,  the  taking  will  be  felony,  if 
it  appear  by  circumstances  that  the  servant  knew  that  his  master 
laid  It  there ;  but  in  such  a  case  it  would  be  required  that  the  cir- 
cumstances should  be  pregnant,  otherwise  it  miffht  reasonably  be 
interpreted  to  be  a  bare  iSnding,  on  account  of  ue  place  being  so 
unusual  for  such  a  deposit  (A) 
Cues  of  hack-  The  following  cases  also  fiirther  shew  that  the  taking  animo 
ney  coacfamen  JurafuU  of  gooos  which  have  been  found  by  the  party  may  amount 
left  ^  their***  to  lapccny.  A  gendeman  left  a  trunk  in  a  hackneycoach,  and  the 
coaches.  coachman  took  and  converted  it  to  his  own  use.    This  was  holden 

Lamb'scase.  to  be  felony,  on  the  ground  that  the  coachman  must  have  known 
where  he  took  up  the  gendeman  and  his  trunk,  and  where  he  set  him 
down;  and  that  he  ouffht  therefore  to  have  restored  it  to  him.  (•) 
Wynne's  case.  In  a  late  case,  where  me  prisoner  was  indicted  for  stealing  a  box, 
containing  a  quantity  of  wearing  apparel  and  two  bonds,  it  appeared 
that  he  was  a  nackney  coachman,  and  that  he  took  up  the  prosecu- 
tor with  several  trunKS  and  packages,  amongst  whicn  was  the  box 
in  question,  at  an  hotel  in  the  Adelphi,  and  set  him  down  in 
Qrcnard  Street,  Portman  Square,  where  all  the  articles  were  taken 
out  of  the  coach  by  the  prisoner  and  the  prosecutor's  servant,  except 
this  box,  which  was  corded,  and  had  been  deposited  mider  the  seat 
of  the  coach.     The  prisoner  received  his  fiEure  and  drove  away,  after 

(tf)  1  Hale,  506.  of  B.,  and  B.  drives  them  along  with  his 

(•)  1  Hale,  506.  flock,  or  by  pure  mistake  shears  him,  this  is 

(/  )  Ibid.  2  East,  P.  C.  c.  16,  s.  99,  not  a  felony  ;  but  if  he  know  it  to  be 

p.  664.  another's,  and  mark  it  with  his  marks,  this 

(j;)  Hutchin80ta*8  case,  1  Lcwin,  195.  is  an  evidence  of  a  felony.'*  1  Hale,  507. 

(pg)  Reg.  r.  Cook,  Gloucester  Spring  (A)  I  Hale,  507. 

Ass.  1842.  MS  C.S.  G.   «<  If  the  sheep  of  (O  Lamb's  case,  O.  B.  1694.    2  East, 

A.  stray  from  the  flock  of  A.  into  the  flock  P.  C  c.  16,  s.  99,  p.  664. 
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which,  in  a  few  minutes,  the  box  was  missed ;  but  the  prisoner  and 
the  coach  were  quite  gone ;  and  it  was  not  till  several  days  had 
elapsed,  and  after  hand  bills  had  been  dispersed  and  advertieements 
inserted  in  the  public  prints,  ofTerinff  a  reward  to  any  person  who 
should  bring  home  the  box,  that  tne  prisoner  was  apprehended. 
The  box  was  then  found  at  the  house  of  a  Jew,  to  which  the  prisoner 
said  he  had  taken  it :  but  it  was  uncorded,  the  hasps  of  it  were 
forced  off,  and  it  contained  only  a  part  of  the  property  which  was 
in  it  when  it  was  lost,  the  two  bonds  and  several  of  tne  articles  men- 
tioned in  the  indictment,  having  been  taken  away.  The  case  was 
left  to  the  jury,  to  consider  whetner  they  were  satisfied  that  the  pri- 
soner had  uncorded  the  box,  not  merely  fi'om  a  natural,  though  idle 
curiosity,  but  with  an  intention  to  embezzle  some  part  of  its  contents ; 
and  they  were  of  opinion  that  he  uncorded  the  box  and  destroyed 
the  papers  with  an  intent  to  embezzle  the  goods  found  in  the  box. 
They  accordingly  found  him  guilty ;  and  me  case  being  reserved 
for  me  consideration  of  the  twelve  judges,  a  majority  of  them  were 
of  opinion  that  the  conviction  was  proper.  (J) 

Another  case  of  a  larceny  by  a  hackney  coachman  of  a  parcel  Sean^kcaw. 
left  in  his  coach  may  be  here  mentioned,  though  the  circumstances 
of  it  appear  to  have  left  but  Uttle  room  for  the  defence  that  the 
prisoner  obtained  the  goods  by  finding.  The  prisoner  was  indicted 
for  stealing  a  parcel  of  calico,  and  other  articles  the  property  of 
Sarah  Dixon.  The  prosecutrix  hired  him  to  drive  her  mmx  her 
house  to  a  linendraper's  shop,  where  she  purchased  the  articles 
named  in  the  indictment;  whidi  were  tied  up  in  a  parcel,  and  put 
into  the  coach.  The  prisoner  then  drove  the  prosecutrix  back  to 
her  house ;  and,  on  getting  out  of  the  coach,  sne  ordered  him  to 
give  the  parcel  to  her  servant;  but  this  he  neglected  to  do.  The 
prosecutnx  went  into  the  parlour  of  her  house ;  but  returned  very 
shortly  to  the  street-door  and  pdd  the  coachman  his  fiure ;  upon 
which  he  drove  away.  Upon  the  loss  of  the  things  being  discovered, 
they  were  advertiseo,  and  a  reward  offered  to  any  person  who  should 
restore  them ;  but  without  effect  A  few  days  aft:erwards  the  pro- 
secutrix met  the  prisoner;  but  he  denied  all  knowledge  of  her 
person,  or  of  the  tnines,  or  of  his  ever  having  had  such  a  &re,  and 
said  that  he  had  only  dnven  the  coach  two  days.  The  parcel,  however, 
was  traced  to  the  prisoner's  possession,  and  it  appeared  that  it  had 
been  opened,  and  three  yaras  taken  off  fit)m  tne  piece  of  calico. 
The  prisoner  in  his  defence  acknowledged  that  he  nad  driven  the 

Erosecutrix  from  her  house  to  the  Unenoraper^s  and  back  again ;  but 
e  denied  that  she  ever  desired  him  to  deliver  the  parcel  to  her 
servant     Upon  this  evidence  the  prisoner  was  convicted,  (k) 

The  doctrine  as  to  a  felonious  taking  of  goods,  which  nave  been  Cases  of  baak- 
found  by  the  party,  was  ftirther  confirmed  in  two  more  recent  cases.  ^^^^^\ 
In  the  nrst  of  these  cases  it  appeared  that  a  pocket-book  containing  p^ntn!nd 
bank-notes  had  been  found  oy  the  prisoner  in  the  highway,  ana  converted  to 
afterwards  converted  by  him  to  his  own  use.     Upon  which  Law-  ^^^^^  ^^^  ^^^ 
rence,  J.,  observed,  that  if  the  party  finding  property  in  such  manner 
knows  the  owner  of  it,  or  if  there  be  any  mark  upon  it  by  which  the 
owner  can  be  ascertained,  and  the  party,  instead  of  restoring  the 

(j)  W/ime's  case,  O.  B.  1786,  cor.  (X)  Sean*s  case,  eor,  Ashhnnt,  J.,  Old 

Eyre,  B^  and  East.  T.  1786.    1  Leach,      Bailey.  1789.     i  I^ach,  415,  note  (6). 
4i3«    2  East,  P.  C.  c.  16,  s.  99,  p.  664. 
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Money  found 
in  tho  house 
of  a  mafter  by 
atenrant 


proDerty,  converts  it  to  his  own  use^  such  conversion  will  constitute 
a  felonious  taking.  (/)  And  in  the  subsequent  case  the  two  prisoners 
(&ther  and  son)  were  convicted  of  stealing  a  bill  of  exchazige,  upon 
evidence  of  their  having  found  and  converted  it  to  their  own  use, 
by  endeavouring  to  negodate  it  Gibbs,  J.,  stated  to  the  jury,  that 
it  was  the  duty  of  every  man  who  found  the  property  of  another  to 
use  all  diligence  to  find  the  owner,  and  not  to  conceal  the  property, 
(which wasactually  stealing  it,)  and  appropriate  it  to  his  own  use.  (m) 
And  in  a  recent  case,  a  veiy  learned  judge  said,  ^'  Suppose  a 
person  finds  a  cheque  in  the  street,  and,  in  the  first  instance, 
takes  it  up  merely  to  see  what  it  is ;  if  afterwards  he  cashes  it,  and 
appropriates  the  money  to  his  own  use,  that  is  a  felony,  though  he  is 
a  mere  finder  till  he  looks  at  it"  (n) 

Where  upon  an  indictment  for  stealing  a  hat,  it  appeared  that  the 
prosecutor,  naving  his  hat  knocked  ofi^by  some  one,  tne  prisoner,  who 
had  his  own  hat  on  his. head,  picked  up  the  prosecutor's  hat,  and 
carried  it  home ;  Paik,  J.  A«  J.,  said,  in  summmg  up,  ^<  If  a  person 
picks  up  a  thing,  when  he  knows  that  he  can  immediately  find  the 
owner,  and  instead  of  restoring  it  to  the  owner,  he  converts  it  to 
his  own  use,  this  is  felony."  (o) 

If  a  servant  fiund  money  in  his  master's  house,  it  is  his  duty  to 
inquire  of  his  master  whether  it  is  his  money,  and,  if  instead  of 
domg  so,  he  converts  the  money  to  his  own  use,  he  is  guilty  of 
larceny.  Upon  an  indictment  for  stealing  four  5Z.  notes  in  the 
dwellmg-house  of  her  master,  it  appeared  that  the  prisoner  when 
asked  b^  her  master  what  she  had  aone  with  the  money,  at  first  said, 
she  haa  not  seen  it,  but  afterwards  said,  she  found  the  notes  in  the 
passage  of  the  house ;  and  it  was  contended  that,  if  that  statement  was 
true,  the  prisoner  was  not  ^Ity  of  felony,  as  their  beinff  in  the 
passage,  would  not  necessarQy  lead  to  the  conclusion  that  ue  notes 
were  her  master's  property,  and  she  miffht  have  supposed  that 
they  were  dropped  oy  some  person,  who  had  come  to  the  house. 
Pan,  J.  A.  J.,  <'It  is  suggested  that  this  is  not  a  felony,  because,  the 
prisoner  might  have  foum  the  notes  in  the  passage.  What  passage  ? 
Why  the  passage  of  her  master's  house.  What,  if  I  drop  a  ring,  is 
my  servant  to  take  it  away?"  After  referring  to  the  case  b^ore 
mx,  J.  Lawrence,  (  p)  the  learned  judge  proceeoed,  '^  In  the  present 
case,  there  was  no  necessity  for  me  prisoner  to  keep  the  property 
till  it  was  advertised;  for,  as  she  found  it  in  her  master's  passage, 
she  should  have  ascertained  whether  it  was  her  master's ;  at  least  ^e 
should  have  asked  him  that  question."  {q) 


(0  Anon.  Mr.  Lawr«nce,  J.,  Stafibrd 
Sum.  Ass.  1804,  MS. 

(m)  Rex  V.  James,  and  Barnabas  Wal- 
ters, car.  GibbSy  J.,  Warwick  Sum.  Ass. 
1812. 

(n)  Per  Parke,  B.,  Merry  v.  Green, 
7M.&W.623. 

io)  Rex  o.  Pope,  6  C.  &  P.  346. 

(l>)  AmU,  note  (0. 

(9)  Iteff.  9.  Kerr,  8  C.  &  P.  176,  Park, 
J.  A.  J.  In  the  first  report  of  the  Criminal 
Law  Gommisaoners  it  is  said,"  The  intention 
of  a  person  taking  property  b]r  finding  will  be 
felomoos  or  not  according  as  his  conduct 
in  omitting  to  use  due  diligence  to  discover 
the  owner,  or  in  concealing  the  property,  or 
in  other  circumstances  shews  that  in  the 


taking  he  had  or  had  not  a  design  to 
deprive  the  owner  altogether  of  his  pro- 
perty.** But  this  position  seems  open  to 
considerable  doubt,  as  it  entirely  omits  any 
reference  to  the  question  upon  which  cases 
of  this  kind  seem  m  some  instances  to  have 
been  decided,  namely,  whether  at  the  time 
the  chattel  was  found  the  prisoner  knew 
or  had  the  means  of  asoertaming  to  whom 
it  belonged.  The  case  of  Merry  v.  Green, 
Mfra,  is  a  strong  authority  to  shew  that  the 
conduct  of  the  party  at  the  time  of  the 
finding,  however  strongly  indicative  of  a 
fraudment  and  felonious  intent  is  not  alone 
sttfEdent  to  make  the  conversion  of  the  pro- 
perty to  his  own  use  a  felony.  C.  S.  G. 


CHAP.  IX.  §  1.]     Of  the  Taking^  ^c,  Anmo  Furandi.  \o 

A  singular  case  occurred  at  no  very  distant  period,  of  a  conver-  Convenion  of 
sion,  witn  a  felonious  intent,  of  a  large  sum  of  money  found  in  a  *f  ^fop^"" 
bureau,  which  had  been  delivered  to  a  carpenter,  for  the  purpose  withafclonioas 
of  being  repaired.     The  point  arose  in  the  Court  of  Chancery  upon  intent,  which 
the  following  &cts.    Ann  Cartwright  died  possessed  of  the  Dureau,  ^J^^^  ^ 
in  a  secret  part  of  which  she  had  concealed  nine  hundred  guineas  delivered  to  a 
ffi  Mpeeie.    After  her  death,  Richard  Cartwright,  her  personal  repre-  carpenter  to 
sentadve,  lent  the  bureau  to  his  brother  Henry ;  who  took  it  to  the  ^  "wp"'*?^ 
East  Indies  and  brought  it  back,  without  the  contents  of  it  being 
discovered.     It  was  then  sdd  to  a  person  named  Dick  for  three 
guineas,  who  deUvered  it  to  one  Green  a  carpenter,  for  the  purpose 
of  repairing  it.     Gteen  employed  a  person  named  Hillingworth  who. 
found  out  the  money.     Uillingworth  received  oidy  a  gumea  for  his 
trouble ;  but,  in  consequence  of  his  discovery,  the  whole  sum  of 
nine  hundred  guineas  was  secreted  by  Green,  by  Green's  wife,  and 
by  one  £.  Sharpe,  and  converted  to  their  own  use.     On  these  sug- 
gestions,  Cartwright,  the   personal  representative  of  the  orisinal 
owner  of  the  bureau,  filed  a  bill  of  discovery  against  Green  and  his 
wife,  and  Mrs.  Sharpe ;  in  which  bill  Dick  joined,  but  did  not  claim 
any  of  the  money  on  his  own  account ;  and  the  defendants  demurred 
to  the  bill  on  the  ground  that  an  answer  to  the  discovery  sought 
mi^t  subject  them  to  criminal  punishment     After  the  argument 
upon  this  demurrer,  the  Lord  Chancellor  said,  that  the  real  question 
was,  whether  the  bill  charged  a  felony,  and  that  the  distmcdons 
upon  that  point  were  so  extremely  nice,  that  he  should  not  trust 
hmiself  to  say  anything  upon  them  until  he  had  seen  all  the  cases, 
and  consulted  some  of  tne  judges.      Some  time  afterwards  his 
Ixxdship  delivered  his  opinion,  and  said — *^  I  have  looked  into  the 
books,  and  have  talked  with  some  of  the  Judges  and  others;  and  I 
have  not  found  in  any  one  person  a  doubt  that  this  is  a  felony.     To 
OHistitute  felony,  there  must,  of  necessity  be  a  felonious  taking, 
fireach  of  trust  will  not  do.    But  from  all  the  cases  in  Hawkins, 
there  is  no  doubt  that  this  bureau  being  delivered  to  Green,  for 
no  other  purpose  than  to  repair,  if  he  brdce  open  any  part  which  it 
was  not  necessary  to  touch  for  the  purpose  of  repair,  with  an  inten- 
tion to   take  and   appropriate  to  his  own   use  what  he  should 
find,   that  is  a  felonious  taking,  within   the  principle  of  all  the 
modem  cases ;    as  not  being  warranted  by  the  purpose  for  which  it 
was  delivered.    If  a  pocket-book  containing  bank  notes  were  left  in 
the  pocket  of  a  coat  sent  to  be  mended,  and  the  tailor  took  the 
pocket4MX>k  out  of  the  pocket,  and  the  notes  out  of  the  pocket-book, 
there  is  not  the  least  doubt  that  it  is  a  felony.     So,  if  the  pocket- 
book  was  left  in  a  hackney  coach,  if  ten  people  were  in  the  coach  in 
the  course  of  the  dav,  ana  the  coachman  did  not  know  to  which  of 
them  it  belcmged,  ne  acquires  it  by  fbiding  it  certainly ;  but  not 
being  entrusted  with  it  for  the  purpose  of  opening  it,  that  is  felony, 
according  to  the  modem  cases.     There  is  a  vast  number  of  other 
cases.     Those  with  whom  I  have  conversed  upon  this  point,  who 
are  of  very  high  authority,  have  no  doubt  upon  it."  (r) 

Where  a  person  purchased  at  a  public  auction  a  bureau,  in  which  Where  money 
he  aiiterwaras  discovered,  in  a  secret  drawer,  a  purse  containing  ^^^^^  i^  ^^^ 
money,  which  he  appropriated  to  his  own  use,  and  at  the  time  of  ^^^[^ir^i^r 

(r)  Cartwright  v.  Qntm,  8  Yes.  406.  2  LMAh»  952. 
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wu  appro-  the  sale  no  person  knew  that  the  bureau  contained  anything  what- 
priated  to  his  ever,  it  was  held  that  if  the  buyer  had  express  notice  that  the  bureau 
purcfai^o/  *  alone,  and  not  its  contents,  if  any,  was  sold  to  him ;  or  if  he  had  no 
the  bureau.  reason  to  believe  that  anything  more  than  the  bureau  itself  was  sold, 
held  that  if  the  the  abstraction  of  the  money  was  a  felonious  taking,  and  he  was 
Lew  ^t  the  B'^^ty  ^^  larceny  in  aopropriatin^  it  to  his  own  use:  but  that  if  he 
bureau  and  had  reasonable  ground  for  believmg  that  he  bought  the  bureau  with 
not  its  contents  its  contents,  if  any,  he  had  a  colourable  riirht  to  the  property,  and 
'^,^  it  was  not  lareenyf  To  trespass  for  false  iml-isonment,  the  defend- 
larceny;  ants  pleaded   that  the  plamtiff  stole  a  purse  containing   money, 

Me«v^e  had  the  property  of  one  Tunnicliffe,  and  that  they  gave  him  in  chaige 
ground  fat  ^^  peace  officer  to  be  taken  before  a  magistrate  to  be  examined 
believing  that  concerning  the  premises.  («)  At  the  trial  it  appeared  that  at  a  sale 
J«Jo|^^  by  public  auction,  in  October,  the  plaintiff  purchased  at  the  sum  of 
and  itfOOT!^  ^^  ^*'  ^^  ^  secretary  or  bureau,  me  prq)erty  of  Tunniclifie:  the 
plaintiff  kept  the  bureau  in  his  house,  and  on  the~  18th  of  November 
allowing,  Garland,  a  carpenter's  apprentice,  while  doinff  some 
repairs  at  the  bureau,  remarked  to  the  plaintiff  that  he  thought  there 
were  some  secret  drawers  in  it,  and  touchine  a  spring  he  pulled  out 
a  drawer,  which  contained  some  writings;  me  plaintiff  then  disco- 
vered another  drawer,  in  which  was  a  purse  containing  several 
sovereigns  and  other  coins,  and  under  the  purse  a  quantity  of  bank- 
notes. Of  this  propei^y  the  plaintiff  took  possession,  and  telling 
Garland  that  the  notes  were  bad,  he  opened  me  purse,  and  cave  him 
one  of  the  sovereigns,  at  the  same  time  chaining  him  to  keep  the 
matter  secret  Garkuid  being  interrogated  by  ms  parents  how  he 
came  in  possession  of  the  sovereign,  the  transaction  transpired ; 
and  it  beingsubsequently  discovered  that  the  plaintiff  had  appropriated 
the  money  to  his  own  use,  fidsely  alleging  that  he  had  never  had 
possession  of  a  great  portion  of  it,  the  defendants  went  with  a  police 
officer  to  the  plaintiff's  house,  took  him  into  custody,  and  conveyed 
him  before  a  magistrate  on  a. charge  of  felony,  when  he  was  di&- 
chaiged,  the  magistrate  doubting  whether  a  diie^ge  of  felony  could 
be  supported.  A  witness  stated  that  after  the  bureau  was  sold  some 
one  of  the  bystanders  observed  that  die  plaintiff  might  have  bought 
something  more  than  the  bureau,  as  one  of  the  drawers  would  not 
open,  upon  which  the  auctioneer  said,  '^  so  much  the  better  for  the 
buyer;  I  have  sold  it  with  its  contents."  The  auctioneer,  however, 
stated  that  there  was  one  drawer  which  would  not  open,  and  that 
what  he  said  was,  ^^  that  is  of  no  consequence,  I  have  sold  the  secretary, 
but  not  its  contents."  It  did  not  appear  that  any  person  knew  that 
the  bureau  contained  anything  whatever.  Tindal,  C.  J.,  told  the 
jury  that  as  the  property  had  been  delivered  to  the  plaintiff,  as  the 
purchaser,  he  thought  there  had  been  no  felonious  takmg,  and  left  to 
them  the  question  of  damages  only,  reserving  leave  for  the  defendant 
to  move  to  enter  a  nonsuit ;  and  after  argument,  and  time  taken  to 
consider,  the  following  luminous  judgment  was  delivered  by  Parke,  B., 
*^  My  Lord  Chief  Justice  thought  m  this  case  that,  even  assuming 
the  facts,  of  which  evidence  was  given  by  the  defendants  to  be  true, 
the  taking  of  the  purse  and  abstracting  its  contents  was  not  a  larceny, 
and  that  is  the  question  which  he  reserved  for  the  opinion  of  the  Court, 
giving  leave  to  move  to  enter  a  nonsuit  After  hearing  the  argument, 

(f)  The  replieation  was  de  t}s^iiri4. 
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.we  have  come  to  the  conclusion  that,  if  the  defendants'  case  was  true, 
there  was  su£Bcient  evidence  of  a  larceny  by  the  plaintiff;  but  we 
cannot  direct  a  nonsuit,  because  a  &ct  was  deposed  to  on  the  part 
of  the  plaintiff,  which  oueht  to  have  been  left  to  the  jury,  and  which, 
if  believed  by  them,  would  have  given  a  colourable  right  to  him  to 
the  contents  of  the  secretary,  as  well  as  to  the  secretary  itself;  m., 
the  declacadon  of  the  auctioneer,  that  he  sold  all  that  the  piece  of 
fiimiture  contained,  with  the  article  itself;  and  then  the  abstraction 
of  the  contents  could  not  have  been  felonious.  There  must,  there- 
fixre,  be  a  new  trial,  and  not  a  noomnt.  Sut  if  we  assume,  as  the 
defendants'  case  was,  that  the  plaintiff  had  express  notice  that  he 
was  not  to  have  any  title  to  the  contents  of  the  secretary,  if  there 
hainpened  to  be  anything  in  it ;  and,  indeed,  without  such  express 
notice,  if  he  had  no  ground  to  beUeve  that  he  had  bought  the  con- 
tents, we  are  all  of  opinion  that  there  was  evidence  to  make  out  a 
case  of  larceny.  It  was  contended,  that  there  was  a  delivery  of  the 
secretaiy,  and  the  money  in  it  to  the  plaintiff  as  his  own  property, 
which  gave  him  a  lawral  possession,  and  that  his  subsequent  mis- 
appropriation did  not  constitute  a  felony.  But  it  seems  to  us,  that 
thougn  there  was  a  delivery  of  the  secretary,  and  a  lawful  property 
in  it  thereby  vested  in  the  plaintiff,  there  was  no  delivery  so  as  to 
give  a  lawful  possession  of  the  purse  and  money.  The  vendor  had 
no  intention  to  deliver  it,  nor  the  vendee  to  receive  it;  both  were 

Soruit  of  its  existence :  and  when  the  plaintiff  discovered  that 
le  was  a  secret  drawer  containing  the  purse  and  money,  it  was 
a  ample  case  of  finding,  and  the  law  applicable  to  all  cases  oi  finding 
applies  to  this.     The  old  rule  that,   '^if  one  lose  his  goods  and 
another  find  them,  though  he  convert  them  animo  furandi  to  his 
own  use,  it  is  no  larceny,  {s)  has  undergone  in  more  recent  times 
some  limitations;  one  is,  that  if  the  finder  knows  who  the  owner  of  if  the  finder 
the  lost  chattel  is,  or  if,  from  any  mark  upon  it,  or  the  circumstances  I^^^b  the 
under  which  it  is  found,  the  owner  could  be  reasonably  ascertained,  ^^^  o'n  "^ 
then  the  fraudulent  conversion,  animo  furandi^  constitutes  a  lar-  the  chattel,  or 
oenv.  (/)     Under  this  head,  fall  the  cases  where  the  finder  of  a  '*>«  *''"^"*!;_ 
pocket-book  with  bank-notes  in  it,  with  a  name  on  them,  converts  ^^'t"i^ 
them  animo  furandi ;  or  a  hackney  coachman,  who  abstracts  the  found,  the 
contents  of  a  parcel  which  has  been  left  in  his  coach  by  a  passenoer,  o^^«^  ®jn  ^ 
whom  he  could  easily  ascertain ;  or  a  tailor  who  fincls  and  applies  jj^^^n^, 
to  his  own  use,  a  pocket-book,  in  a  coat  sent  to  him  to  repair  by  the  frmudulent 
a  customer  whom  he  must  know :  aU  these  have  been  held  to  be  conversion  is  a 
cases  of  larceny,  and  the  present  is  an  instance  of  the  same  kind,   ""^"y* 
and  not  distinguishable  firom  them.     It  is  said  that  the  offence  can- 
not be  larcexiv  unless  the  taking  would  be  a  trespass,  and  that  is  true ; 
bat,  if  the  finder  fix>m  the  circumstances  of  the  case  must  have 
known  who  was  the  owner,  and  instead  of  keeping  the  chattel  for 
him,  means  from  the  first  to  appropriate  it  to  his  own  use,  he  does 
not  acquire  it  by  a  rightful  title,  and  the  true  owner  mi^ht  maintain 
tre^MSB,  and  it  seems  also  from  Wynne^s  case,  {u)  that  if,  under  the 


(f)  3  Inst  108. 

{t)  Ante,  p.  13  and  14. 

(v)  jiMtBf  p.  13.  This  position  is  at 
variance  with  the  following  case,  and  with 
2  East,  P.  C,  p.  665,  and  does  not  seem 
IMj  dedodUe  from  Wynne's  case,  as  there 
the  prisoner  must  hare  known  the  box  was 
pat  m  the  coach,  and  aa  he  assisted  in  taking 

VOL.  n. 


out  the  luffgage.  Am  leaving  it  behind  was 
evidence  o?  an  intention  at  that  time  to  con- 
vert it  to  his  own  use.  There  was  no  evi- 
dence of  his  mtending  to  restore  it,  but  a 
statement  after  he  was  in  custody  that  he 
had  been  the  same  day  to  the  prosecutor's 
for  that  purpose,  of  the  truth  of  which  nothing 
is  stated  in  the  report.     C.  S.  G. 
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Intention  at 
the  time  of 
the  finding. 


The  felomoas 
intent  mav  be 
negatirea  at 
toooeof  the 
parties  where 
It  appeanthat 
hb  object  waa 
to  effect  the 
apprehension 
of  the  others, 
though  he  had 
ooncertedthe 
commissioner 
the  felony. 
with  a  Tiew  to 
a  reward. 


like  dicumstanoes,  he  acqiiire  poflsession,  and  mean  to  act  hoDastly, 
bat  afterwards  alter  hia  mind,  and  open  die  parcel  with  intent  to 
embezzle  its  contents,  such  unlawful  act  would  render  him  guilQr  of 
larceny.  We,  therefore,  think  that  the  rule  must  be  absolute  for  anew 
trial,  in  order  that  a  question  may  be  submitted  to  the  jury,  whether 
the  plaintiff  had  reason  to  belieYe  that  he  bought  the  contents  of  the 
bureau,  if  any,  and  consequently  had  a  colour  of  rig|it  to  the 
property."  (r) 

It  should  seem  that  in  cases  of  this  kind  the  jury,  before  they  con- 
vict, ouriit  to  be  satis6ed  that  the  prisoner  intended  at  the  time  irfieft 
he  found  the  ardde  to  convert  it  to  his  own  use,  for  if  at  the  time  he 
found  the  article  he  took  it  with  die  intention  of  discovering  Ae 
owner  and  restorinj;  it  to  him,  and  it  afterwaxds  came  into  his  nuiid 
to  convert  it  to  his  own  use,  and  he  did  so,  it  should  seem  duit 
it  would  not  be  larceny.  A  coat  was  left  lying  on  a  stone  seat  by  a 
road  side,  and  was  soon  afterwards  found  in  the  prisoner's  possesaon: 
Bayley,  B.,  told  the  jury  that  in  order  to  the  prisonei^s  being  found 
guuty  of  larceny  diey  must  be  of  <q>inion  that  at  the  time  die  prisoner 
took  the  coat  he  dia  so  animo  frrandi  ;  that  he  might  have  taken  it 
very  honestly,  intending,  if  it  was  inquired  after,  to  restore  it  to  the 
owner,  or  he  mi^ht  have  taken  it  intending  to  make  it  his  own.  ifo) 

In  cases  of  this  nature,  where  the  taking  was  hjfndingy  some  of 
the  strouffest  circumstances  to  rebut  the  implication  that  such  taking 
was  felonious,  will  be  those  which  shew  diat  the  party  made  it  known 
that  he  had  found  the  property,  so  as  to  make  himself  responnUe 
for  the  value,  in  case  ne  should  be  called  upon  by  the  owner ;  or 
those  which  shew  that  he  endeavoured  to  discover  the  true  owner, 
and  kept  the  goods  till  it  might  reasonably  be  supposed  that  the  true 
owner  could  not  be  found,  {ww) 

Where  there  is  clearly  the  ammui  furandi  in  some  of  the  parties 
concerned  in  a  felonious  takiuff^  it  may  be  negatived  as  to  another 
party,  if  it  appear  that  such  ower  par^  had  a  ctiffetent  object  in 
view  fiom  that  of  obtaining  any  share  of  the  stolen  property. 
J.  Donally  was  indicted  for  a  burglary  in  the  house  of  a  mr*  roote, 
and  G.  Vaughan  as  accessory  before  and  after  die  foct  to  the  ^said 
felony  and  burglary."  It  appeared  that  Donally,  at  the  insti- 
gation of  Vaughan,  who  was  in  the  employment  of  the  Police  office 
at  Bow-street,  had  concerted,  with  three  other  men,  to  rob  the  house 
of  Mr.  Poole,  and  that  it  was  agreed  that  Vandian  and  another 
officer  should  lie  in  wait  to  apprehend  the  three  omer  men,  and  that 
the  reward  for  their  conviction  should  be  divided  amonest  them. 
It  ftother  appeared,  that  Vaughan  had  told  Mr.  Poole  that  his  house 
would  be  robbed  that  night,  desiring  him  to  mark  a  piece  of  cloth, 
and  leave  it  on  the  counter,  to  take  care  to  fasten  the  latch  of  the 
door,  and  to  make  no  resistance,  as  he  should  not  lose  anything ; 
to  which  Poole  consented,  and  left  the  house  with  Vaughan  and 
the  other  officer  to  watch ;  which  they  did  in  a  passage  on  the 
opposite  side  of  the  street  Mr.  Poole's  house  was  roboed  by  Donidly 
and  the  three  other  men;  and  the  three  men  who  accompanied 
Donally  were  almost  immediately  apprehended  by  Vauglum  and 
Barrett,  and  had  been  tried  at  a  former  sessicms  at  die  (Sd  Bailey 


(v)  Uerrj  e.  Green.  7  M.  &  V^.  623. 
(w>  BGlburiM*!  caae,  1  Lew.  251. 


(vv)  2Baat,P.  €.e.  16, t. 99, p.  665. 
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br  bmglaiy;  bat  wete  convicted  only  of  stealing  in  tbe  dwelling- 
bouse  to  the  amount  of  40«.  in  consequence  of  Mr.  Poole's  evidence 
as  to  it  being  poasiblej  at  the  time  the  robbery  was  committed,  to  see 
a  person's  bee  by  the  light  of  the  day.    Upon  the  present  indictment 

Ea^;ain8t  Donally  and  Vaughan^  the  jury  acquitted  Donally  of  the  bur- 
11^9  but  found himguilty  of  steaUnginthedwelling-house  tothevaluf 
d  in  the  indictment  of  5/L,and  Vaughan  as  accessory  before  andafier 
the  oonmiission  of  the  said  felony  ana  stealing  in  the  dwelling-house. 
Upon  this  finding  it  was  objected,  that  this  could  not  be  larceny  in 
Donally,  because  not  done  animo  furandi;  and  further  it  was  ob- 
jected on  behalf  of  Vaoghan,  that  as  the  indictment  was  against  him 
as  aocessoiy  to  a  buiglacy  conmiitted  by  Donally,  and  as  the  jury 
had  acquitted  the  principal  of  the  buivbry,  the  charge  against  the 
aooea^ry  must  necessarily  fitU.  The  leamed  Judge  also  doubted, 
with  respect  to  Vaughan,  whether  he  could  be  sud  to  incite  or  pro- 
cure Donally  to  commit  an  offence  where  he  engaged  him  to  take 
tbe  part  of  apparently  joining  in  it,  for  the  purpose  of  ap{>rehending 
the  offendera.  The  case  was  reserved  for  the  consideration  of  the 
Judflea,  and  axsued  before  them  in  Michaelmas  Term,  1816.  Ajll 
the  Wrned  Judges  were  present,  and  ten  of  them,  namely  Gib^ 
C.  J.,  Macdonald,  C.  B.,  Graham,  B.,  Wood,  B.,  Bayley,  J., 
Daflas,  J.,  Richards,  B.,  Park,  J.,  Abbot,  J.,  and  Burrough,  J.,  held 
the  conviction  vnx>ng«  They  were  of  opinion,  that  as  Donally  was 
not  preaent  to  aid  or  assist,  (though  the  other  offenders  thougnt  he 
was)  but  to  detect,  and  as  he  had  no  intent  that  the  felony  should  be 
successful,  he  had  not  the  felonious  intention  necessary  to  make  him 
a  principal,  although  he  acted  from  a  bad  motive,  viz.,  the  reward. 
But  several  of  the  Judges  seemed  to  think  that  he  was  liable  to  be 
indicted  as  an  accessory  before  the  hct  Lord  EUenborough,  and 
Holroyd,  J.,  thoua^t  the  conviction  rieht;  that  although  there  was 
a  dear  intention  umt  the  felony  shoula  be  discovered,  yet  there  was 
another  intention  not  inconsistent  with  the  former,  riv.,  that  the 
felony  should  at  all  events  be  committed:  and  the  presence  of 
Donally  4id  in  fiict  idd  and  assist  and  countenance  the  commission 
of  the  felony,  (x) 

^fiSd^  me  animui  furandif  it  is  necessary  that  the  takinje  of  the  The  taking  of 
goods  should  also  ne  without  the  consent  of  tne  owner,  tnviio  do-  ^  «^ 
amo.     This  is  of  tEe  vei}!  tiWUlUSft  of  the  crime  ot  larceny,  (y)  asit  JJJI^  ^^'^ 
has  been  already  shewn  to  be  essential  in  one  of  a  similar  nature, 
namely,  in  robbery,  (z) 

This  material  ing^recuent  in  the  offence  of  larceny  underwent  great  Eggmton'g 
conaidenition  in  a  modern  case,  where  the  following  circumstances  ^-  ^^ 
were  fpyen  in  evidence  ^minst  the  prisoners,  upon  an  indictment  for  Jl^^  ^^ 
a  buTj^ary  and  laiceny.    it  appeared  that  the  prisoners,  intending;  to  the  lemmt  of 
rob  a  manufactory  at  Soho,  near  Birmingham,  of  which  Mr.  Boulton  tlw  owner  to 
was  the  principal  proprietor,  applied  to  a  man  named  Phillips,  who  goodvSbe 
was  employed  as  servant  and  watchman  to  the  manufactory,  to  assist  owner,  know- 
them  in  dbie  robbery.    Phillips  assented  to  their  proposal ;  out  imme-  ^^^LJ tP*^ 
diately  afterwards  gave  information  to  Mr.  Boulton,  and  told  him  Mrrantto 
what  was  intended,  and  the  manner  and  time  ^e  prisoners  were  to  carry  on  the 
oome :   that  they  were  to  go  into  the  counting-house,  and  that  he  ^^jmm*  ^th 

(s)  Rex  9.  DontUy  and  Vaoghan,  Ifich.  upon  the  dbfection  taken  on  behalf  of  thv 

T.  )ai6.    Row.  &  Ry.  810.    &  C.  3  prisoner  Vanghan. 

Maiafa.   Rep.    571.    From  this   decision  (p)  Fost.  123. 

it  beeune  inuiece«ary  to  give  any  opinion  {x)  jlute.  Vol.  1,  p.  874. 
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was  to  open  the  door  into  the  front  yard  for  them.  Mr.  Boulton 
told  him  to  carry  on  the  business,  and  that  he  would  bear  him 
harmless ;  and  Mr.  Boulton  also  consented  to  his  opening  the  door 
leading  to  the  front  yard,  and  to  his  being  with  the  prisoners  the 
whole  time.  In  consequence  of  this  information,  Mr.  Boulton  re- 
moved from  the  countmg-house  every  thing  but  150  guineas  and 
some  silver  ingots,  which  he  marked,  in  oider  to  furnish  evidence 
against  the  prisoners ;  and  laid  in  wait  to  take  them,  when  they 
should  have  accomplished  their  purpose.  On  the  23rd  of  December, 
about  one  o'clock  in  the  morning,  the  prisoners  came,  and  Phillips 
opened  the  door  into  the  front  yard,  through  which  they  went  along 
the  front  of  the  building,  and  round  into  another  vara  behind  it, 
called  the  middle  yard ;  and  from  thence  they  and  Phillips  went 
through  a  door,  which  was  lefl  open,  up  a  staircase  in  the  centre 
building,  leading  to  the  countir^-house  and  rooms  where  the  plated 
business  was  carried  on :  this  cu>or  the  prisoners  bolted,  and  then 
broke  open  the  counting-house,  which  was  locked,  and  the  desks, 
which  were  also  locked:  and  took  fit>m  thence  the  ingots  of  silver  and 
guineas.  .  They  then  went  to  the  story  above,  into  a  room  where 
the  plated  business  was  carried  on,  and  broke  the  door  open,  and 
took  from  thence  a  quantity  of  silver,  and  returned  down  stairs; 
when  one  of  them  unbolted  the  door  at  the  bottom  of  the  stairs 
which  had  been  bolted  on  their  going  in,  and  went  into  the  middle 
yard,  where  all  (except  one  who  escaped),  were  taken  by  the  pei^ 
sons  placed  to  watch  them.  On  this  case  two  points  were  made  for 
the  prisoners ;  one,  which  has  been  noticed  m  a  former  chapter, 
that  the  offence  did  not  amount  to  burglary,  and  which  was  decided 
in  favour  of  the  prisoners ;  (a)  the  other  that  no  felony  was  proved, 
as  the  whole  was  done  with  the  knowledge  and  assent  of  Mr.  Boul- 
ton, and  that  the  acts  of  Phillips  were  his  acts.  The  prisoners 
having  been  convicted,  the  case  was  argued  before  the  twelve  Judges, 
a  majority  of  whom  held  that  the  prisoners  were  guilty  of  the 
larceny ;  for  that,  although  Mr.  Boulton  had  permitted,  or  suffered, 
the  meditated  offence  to  be  committed,  he  had  not  done  anything 
originally  to  induce  it ;  that,  his  object  being  to  detect  the  prisoners, 
he  only  gave  them  a  greater  facility  to  commit  the  larceny  than  they 
otherwise  might  have  had :  and  that  this  could  no  more  be  consid- 
ered as  an  assent  than  if  a  man,  knowing  of  the  intent  of  thieves  to 
break  into  his  house,  were  not  to  secure  it  with  the  usual  number  of 
bolts.  They  thought  also  that  there  was  no  distinguishing  between 
the  degrees  of  facility  a  thief  might  have  given  to  him ;  that  Mr. 
Boulton  never  meant  that  the  pnsoners  should  take  away  his  pro- 
perty, and  the  circumstance  of  the  design  originating  with  the 
prisoners,  and  Mr.  Boulton's  taking  no  step  to  facilitate  or  induce 
the  offence,  until  after  it  had  been  thought  of,  and  resolved  on  by 
them,  formed,  in  the  opinion  of  some  of  the  Judges,  a  very  consid- 
erable ingredient  in  the  case,  and  differed  it  greatly  from  what  it 
might  have  been,  if  he  had  employed  his  servant  to  suggest  the  per- 
petration of  the  offence  originally  to  the  prisoners.  But  Lawrence,  J., 
before  whom  the  prisoners  were  tried,  doubted  whether  it  could  be 
said  to  be  done  invito  domino,  when  the  owner  had  directed  his 
servant  to  cany  on  the  business,  and  meant  that  the  prisoners  should 
be  encouraged  by  the  presence  of  that  servant ;  and  that  by  his 
assistance  they  should  take  the  goods,  so  as  to  make  a  complete 

(a)  Afttef  Vol.  1 ,  Chap,  on  Breaking^  8fc.,  within  the  Curtiloffe,  p.  863. 
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fislony;    tfaou^  he  did  not  mean  that  they  should  cany  them 
away.  (6) 

Upon  some  of  the  doctrines  relating  to  the  felonious  takina^  &c.  Oases  where 
whicn  have  been  already  mentioned,  points  of  considerable  difficulty  t^»«  takiiuf  is 
will  sometimes  occur :  but  by  far  the  most  nice  and  intricate  quef  ^J^^^T' 
tions  arise  upon  the  class  of  cases  which  are  now  toH^e  considered,  t^  owner,  or 
namely,  those  in  which  it  appears  that  the  goods  were  taken  ^  '^?^'°*****J!!?" 
delivery  oryonsent  of  the  owner ^  or  of  some  oneTiavinjj  authorityyoi  Htyto  deliver 
deliver  UiSnu     The  matSnal  ingrecBems  in  the  definition  of  larcenyJ  the  goods, 
already  spoken  of,  must  still  be  kept  in  mind ;  particularly  that  of 
the  animus  furandiy  and  the  doctrine  that  the  goods  must  be  taken 
invito  domino.  ^^^ 

It  may,  in  the  first  place,  be  observed,  with  respect  to  these  cases  |  DeUrerr 

where  there 
is  no  change  of 
proper^t  or 
of  legal  posses 
sion. 


wage  oj  property  nor  of  legal  possesston^  out  me  iqa;ai  possession 
remains  "exclusiveW^in  tne  owner,  larceny  may  be  committed 
exactly  as  ii'no  such  delive^  had  been  made. 
'      Thus,  if  a  person,  to  whom  goods  are  delivered,  has  only  the 
bwe  chaii^,  or^custody,  6t  them,  and  the  legal  possession  remains 


Cas^  where 
there  is  a  bare 

in  the  owner,"  sucT person  may  commit  laS'ceny,  by  a  fraudulent  custody,  or  a 
conversion  of  the  goods  to  his  own  use.  (cj"  A  doctrine  wmcBi  «!>««*•*»■• 
directly  impUes  to  the  case  of  sSfVants  entrusted  with  the  care  of|^IS^^^ 
goods  m  the  possession  of  their  masKBL  UH  Will  ftfi  &h^Wn  more  niliv,  ^^ 
when  larcemes  by  servants  are  treated  of  in  a  subsequent  chapter. 
And  larceny  may  be  committed  also  in  a  like  manner  by  a  person 
who  has  a  bare  specid  use  of  goods.  Thus,  a  man  may  be  guilty  of 
larceny  in  taking  a  piece  oF  plate,  set  before  him  to  drink  m  a 
tavern ;  for  he  has  only  a  liberty  to  use,  not  a  possession  by  deli- 
very, (d)  So  larceny  may  be  committed  by  a  person  who  is  em- 
ployed for  hire  to  drive  cattle  to  a  fidr  or  m^ket,  as  in  such  case  the 
dwner  parts  only  with  the  custody  an^nbt  with  the  possession,  (e) 
So  if  a  weaver,  or  silk-throwster,  deliver  yam,  or  silk,  to  be  wroi^ht 
by  journeymen,  in  his  house,  and  they  carry  it  away  with  intent 
to  steal  it,  this  is  felony ;  the  entire  property  remaining  there  in 
the  owner,  and  the  possession  of  the  workmen  being  the  possession 
of  the  owner.  (/)  ^ut  it  would  not  be  felony  if  the  yam  had  been 
delivered  to  a  weaver  out  of  the  house,  who,  naviug  thus  the  lawful 
possession  of  it,  had  afterwards  embezzled  it ;  because  by  the  deli- 
very he  had  a  special  property,  and  not  a  bare  charge ;  in  the  same 
manner  as  one  who  is  entrusted  with  the  care  of  a  thing  for  another 
to  keep  for  his  use.  (g) 

So  also  where  a  horse  was  delivered  by  the  prosecutor  to  the 
prisoner  to  be  agisted  at  a  certain  sum  per  week,  and  in  the  second 
week  the  prisoner  sold  the  horse  as  his  own,  it  was  held,  upon  a  case 
reserved,  that  inasmuch  as  the  prosecutor  had  parted  witn  the  pos- 
session, it  did  not  amount  to  larceny,  (h)  So  where  a  drover  of 
cattle  was  employed  to  drive  eight  oxen  to  London,  and  his  instruc- 

(()  Bex  V.   Egginton    and    others,    2  368.    See  this  case  more  fuUj  stated,  pou^ 

Leach,  913.     3  Eint,  P.  C.  c.  16,  s.  101,  tit.  Larceny  by  Senantt, 

p.  666.  (/)  AnoD.  Old  Bailey,  1664.  Kel.  3& 

U)  1  Hale,  505,  506.    1  Hawk.  P.  C.  2  East,  P.  C.  e.  16,  s.  1()9,p.  682. 

€.33,  fl.  6.     2  East,  P.  C.  c.  16,  s.  109,  (y)  2  East.  P.  C.  c.  1(>,  s.  109,  p.  682, 

p.  682.  683.     J  Hawk.  P.  C.  c.  33,  s.2. 

(d)  I  Hale,  506.  (h)  Bex  v.  Smith,  B.  &  M.  C.  C.  B. 

(€)  Rex  V.  M'Namee,  B.  &  M.  G.  G.  B.  473. 
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tions  weife,  that  if  he  coold  sell  them  on  the  road  he  might ;  ai 
those  he  (Ud  not  sell  on  the  road,  he  was  to  take  to  a  particular  sale 
man  in  Smithfield,  who  was  to  sell  them ;  and  the  drover  dold  two  c 
the  road,  and  instead  of  taking  the  others  to  the  salesman^  dxot 
them  to  Smithfield,  and  sold  them  there,  and  converted  the  money  I 
his  own  use ;  it  was  held  that  this  was  not  larceny,  (i^ 

It  is  stated  thaL.  in  jgenend,  where  the  delivery  of  goods  is  mad 
for  a  certam  special  and  particulM'  purpose,  the  poasearion  is  sti 
supposed  to  reside,  unpffted  with,ln  the  first  proprietor,  (j)     Am 
that  if  a  wiatchmaker  steal  a  watch,  Helivered  to  hmi  to  clean ;  or  i 
a  person  steals  clothes,  delivered  for  the  purpose  of  being  wadbed 
or  goods  in  a  chest,'  delivered,  with  the  key,  for  safe  custody ;  01 
guineas,  delivei^  for  the  purpO^  of  being  changed  into  faalf^umeasj 
or  a  watch,  delivered  for  the  purpose  of  being  pawned ;  in  all  these 
instances  the  goods  taken  have  oeen  thought  to  renudn  in  die  t>09- 
session  of  the  proprietor,  and  the  taking  of  them  away  held  to  be 
felony.  (Ji)    But,  mJess  in  these  cases  the  privity  of  contract,  under 
which  the  go^&'were  delivered,  appearea,  by  some  means,  to  Hive 
been  determmed  (of  which  flUiore  mil  be  said  hereafter),  it  seems 
ditiicult  to  see  boW  they  are  distii^ishable,  some  of  them  at  least, 
from  the  cases  of  a  goldsmith,  to  whom  plate  is  delivered  to  work  or 
to  weigh ;  a  tailor,  to  whom  cloth  is  delivered  that  he  may  make 
clothes  with  it ;  and  afiriend,  who  is  entrusted  with  property  to  ke&|> 
for  the  owner's  use ;  in  whldi  cases  an  embe£zlement,  or  convetsion 
of  the  goods,  by  the  party  to  ^hom  they  are  delivered,  has  been  said 
jiot  to  amount  to  felony.  (/)    In  these  latter  cases,  as  w^U  as  in  the 
former,  the  delivery  01  the  goods  is  made  only  for  a  special  purpose; 
yet  it  seems  that  the  possession  of  them  has  not  been  ^onsideml  as 
remaining  with  the  owner,  but  as  having  passed  to  the  party  by  a 
lawful  deliveiT  without  firaud,  and,  therefore,  tiot  the  (Subject  6f  a 
subsequent  felonious  conversion.     Thedistinction,  indeed,  between 
a  bare  charge,  or  special  use  of  gooda^  and  a  general  baifanei^t  of 
theiii,  seems  to  %  suffioently  intelligible ;  Sid  it  seems  consistent 
with  principle  that,  in  the  former  case,  the  legal  possession  should 
be  considered  as  remaining  in  the  owner;  and,  in  the  latter,  tts 
having  passed  to  the  bailee ;  and  that,  therefore,  in  the  former  case 
larceny  may  be  committed  of  them  by  the  person  to  whom  they 
have  been  delivered,  and  that  in  the  latter  it  may  not,  unless  there 
be  a  determination  of  the  privity  of  contract :  but  it  is  in  the  appli- 
cation of  this  doctrine  to  particular  cases,  that  the  disdnctions  seem 
to  become  obscure,  {m) 

In  a  case  where  the  prisoner  was  a  lodger,  and  his  landlady,  want- 
ing change  for  a  bank-note,  sent  it,  by  her  servant,  to  the  prisoner 
up^  stairs,  begging  that  he  would  give  her  chanffe  for  it;  woen  the  . 
prisoner,  after  examining  his  purse,  said  that  he  had  not  sold  enough 
about  him  for  the  purpose,  but  that  he  would  so  immediately  to  hu 
bankers,  and  get  tne  note  changed;  upon  which  he  left  the  house, 
with  the  bank-note  in  his  hand,  and  never  returned ;  the  prisoner 


(t)  Reg.  9.  Goodbody,  8  C.  &  P.  665, 
Littledale,  J.,  and  Parke,  B.  See  this  case 
more  fblhr,  p<M<,  tit.  Lareeny  hjf  Servamt§. 

(J)  1  Hawk.  P.  C.  c.  3d,  8.  9. 

(k)  1  Hawk.  P.  C.  c.  33,  a.  10,  and  the 
various  cases  there  cited. 

(/)  1  Hawk,  P.  C.  c.  33,  s.  2.  2  East, 
P.  C.  c.  16,8.  113,  p.  603. 

(m)  See  more  upon  the  cases  which  re- 


late to  a  delivery  and  privity  of  contract 
determined  in  a  subsequent  jpart  of  this 
chapter.  And  upon  those  which  relate  to 
a  hare  ehargt  of  the  goods  or  a /mNtnm  of 
them  delivered  over,  pott,  sec  3,  in  which 
the  upeeial  proptrtjf  sufficient  to  ooutitato 
an  owntrthip  of  the  goods  tahen  is  con- 
sidered ;  and  also,  |)0i<.  Chap.  On  lantsy 
by  Serranit, 
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apcnon  to 
Uke  them  and 
show  them  to 
another,  with- 
out giTittg  him 
any  aatliority 


appeals  to  have  been  convicted  without  any  questioik  hsvinff  been  and  he  ^ 
ODtide  as  to  the  ofienoe  amouating  to  hurcenj.  (m)  Bat»  in  this  case  ^*?  with .», 
it  pfobaUy  mi^t  have  been  conaideied  that  the  landlady  did  not  in-  i^^^, 
tend  to  part  with  the  note  without  first  receiving  the  chanae ;  and  if 
9a,  tb^  the  servant  delivered  the  note  to  the  prisoner  without  the 
andiority  of  her  mbtresg^  and,  therefare,  that  no  hal  possession  of 
k  ever  passed  to  the  prisoner ;  and  that  in  taking  it  ne  was  guilty  of 
m  tresDasB.  (n)  ^^ 

^1      If  the  owi^  of  goods  emfJoy  a  persoo,  not  in  his  service^  ty  take  f  If  the  cwmer  c 
'  \  th^  to*a  cosiomer  and  8hew"l!nflm  BirSTy^^H  \fi^g  fhi>m  huok  againT  ^'^^  employ 
I  wjthimc  aittPoming  him  to  seU  them  to  die  customer,  or  leave  mem  * 
*  — i*^  *->j  -  -^-^  ^^  ^"  ■        '  --"J  of  taking  them  to  the  customer. 


he  isgoilty  ^^ceny ;  ov^m  such  case,  if  he  was  either  authorized 

to  selTthem  to  tll6'  customer,  or  to  leave^em  wim  mm,  ne  is  not  ^  ^^^..^ 

foSkty  a  larceny.    Hhe  prosecatbr  desii^M  tbB  pHsbher  to  takTES/towuiand'^^ 

horse  andhEBmand  shew  some  pigs  to  a  lady ;  and  to  return  in  a  «»?ertthem 

quarter  of  aa  hour.    He  tdd  the  prisoner  what  was  to  be  the  price  ^j,  u^^ 

of  each  of  the  pigs,  if  the  lady  should  take  a  &ncy  to  them,  but  he 

was  not  to  sell  them,  only  to  see  if  they  were  the  right  size  for  the 

lady ;  he  was  not  trusted  to  sell  them  and  receive  the  money;  he  was   ^ . 

to  DBBig  the  pigs  back  in  a  Quarter  of  an  hour  whether  she  liked 

them  or  not ;  the  priscmer  sola  the  frigs,  and  did  not  take  them  to 

ihe.lady:  it  was  uiged  that  the  prisona:  could  not  be  convicted  of 

laiceny  mdess  he  was  not  in  the  situation  of  a  bailee,  or  he  intended 

tmm  the  beginning  to  steal  the  pig&    Alderson,  R  told  the  juiy 

*'Tlie  first  question  is  whether  the  prisoner  had  a  felonious  intent 

fimn  the  commencement  of  the  transaction :  and  the  second  whether 

he  received  the  pigs  as  bailee  to  deal  with  them,  or^only  as  a  servant 

having  the  custody  ot'  them,  and  wliose  duty  it  was  to  bring  tbef 

badL    If  the  prosecutor  meant  that  the  prisoner  should  leave  the 

pip  with  the  lady,  and  either  bring  back  tne  money  or  make  a  baiv 

gnn  for  the  sale  of  them,  then  he  will  be  in  the  situation  of  a  bailee* 

The  question  is  whether  they  were  delivered  to  the  prisoner  simply 

that  he  should  shew  them  to  the  lady,  and  bring  them  back  bodily  ; 

if  they  were,  then  if  the  felonious  intent  came  upon  him  at  that  time, 

it  would  come  upon  him  at  the  time  when  he  nad  only  the  custody 

and  not  the  possession,  and  in  that  case  he  would  be  guil^  of  steal* 

iDff  thenL"(^ 

It  has  be^  suggested  as  worthy  of  consideration  whether  the  dis^  Delivonr, 
tinction  ccmceminir  the  Wal  possession  remaininir  in  the  owner,  after  ^^^^  ^®  . 

ji«  •      i*      ^  ^     ^  t  1    ^^  11  11      ownor  remains 

a  deliveiy  in.  ract  to  another,  do  not  extend  to  all  cases  where  the  present 
tfaiiif^  so  defivered  for  a  special  purpose,  is  intended  to  remain  in  the 
pmence  of  the  ovmer.  And  it  is  well  advanced,  in  support  of  the 
observation,  that  in  cases  of  this  kind  the  owner  cannot  be  said  to 
p;ive  anjr  credit  to,  or  repose  confidence  in,  the  party  in  whose  hands 
It  is  aoy  in  fiKrt,  placed;  and  that,  the  thing  beinff  intended  to  be  re- 
tnmed  to  the  owner  again,  and  resumable  by  nim  eveiy  moment, 
his  dominion  over  it  is  as  perfect  as  before ;  and  the  person,  to  whom 
it  is  so  delivered,  has,  at  most,  no  more  than  a  bare  limited  use,  or 


(s)  Canon's   CMe,   3   Leach,   664.      p.  866. 
IWro  was  a  (|aestion  raised  in  the  case  as         («)  By  Scarlett,  aiguendo,  in  Walsh's 


to  the  oflenco  amfflwting  to  a  stealing  in      case*    2  Leach,  1079. 

the  dwdlnv-hoiaae  (wi^  the  sUtute  12  (o)  Reg.  v.  Harvey,  9  C.  &  P.  353» 


7)j  which   was   noticed*   emU,      Alderson,  B 
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delireryis 

tain  specUl 
parpoee. 


Ctiapbell'i 
caie.     A  land- 
lady senda  her 
servant  to  a 
lodger  with  a 
bank-note, 
requesting  him 
to  change  it, 


Of  Larceny.  [Bb&t  tr. 

tions  were,  that  if  he  coold  sell  them  on  the  road  he  might;  and 
those  he  diid  not  sell  on  the  road,  he  was  to  take  to  a  particular  sales- 
man in  Smithfield,  who  was  to  sell  them ;  and  the  drover  dold  two  on 
the  road,  and  instead  of  taking  the  odiers  to  the  salesman,  dn>v6 
them  to  Smithfield,  and  sold  them  dlere,  and  converted  the  money  to 
his  own  use ;  it  was  held  that  this  was  not  larceny,  (i^ 

It  is  stated  that^  in  general,  where  the  delivery  of  goods  is  maJtei  r 
for  a  certam  special  and  pardctJSTpurpose,  the  poaBession  is  stfll 
supposed  to  reside,  unp^ted  with,ln  the  first  proprietor,  (j)    Ind 
that  if  a  watchmaker  steal  a  watch,  Helivered  to  mih  to  clean ;  or  if 
a  person  steals  clothes,  delivered  for  the  purpose  of  being  wadied  ;* 
or  goods  in  a  chest,'  delivered,  with  the  key,  for  safe  custody ;  or 
guineas,  delivered  for  the  purp6^  of  beinff  changed  into  faalfgumteas; 
or  a  watch,  delivered  for  the  purpose  of  oeing  pawned ;  in  all  these 
instances  the  goods  taken  have  oeen  thought  to  remun  in  the  ]M)»- 
session  of  the  proprietor,  and  the  taking  of  them  away  held  to  be 
felony,  (i)    But,  unless  in  these  cases  the  privity  of  contract,  under 
which  the  go^M  were  delivered,  appearea,  by  some  meaaM,  to  Hive 
been  defermmed  (of  which  iHliore  mil  be  said  hereafter),  it  seems 
ditiicult  to  see  how  they  are  distinguishable,  some  of  them  at  least, 
from  the  cases  of  a  goldsmith,  to  whom  plate  is  delivered  to  work  or 
to  weigh ;  a  tailor,  to  whom  cloth  is  delivered  that  he  may  make 
clothes  with  it ;  and  afiriend,  who  is  entrusted  with  property  to  keep 
for  the  owner's  use ;  in  whidi  caseis  an  embezzlement,  or  conversion 
of  the  goods,  by  the  parly  to  ^hom  they  are  delivered,  has  been  said 
jiot  to  amount  to  felony.  (/)     In  these  latter  cases,  as  Well  as  in  the 
former,  the  delivery  of  the  goods  is  made  only  for  a  special  purpose ; 
yet  it  seems  that  the  possession  of  them  has  not  been  donsideml  te 
remaining  with  the  owner,  but  as  having  passed  to  the  party  by  a 
lawful  deliveiT  without  firaud,  and,  therefore,  not  the  Suoject  Of  a 
subsequent  felonious  conversion.     Thedistinction,  indeed,  between 
a  bare  chaiy,  or  special  tise  of  gooda^  and  a  general  bailment  of 
them,  seems  to  %  sufficiently  intelligible ;  Sid  it  seems  consistent 
with  principle  that,  in  the  former  case,  the  legal  possession  should 
be  considered  as  remaining  in  the  owner;  and,  in  the  latter,  as 
having  passed  to  the  bailee ;  and  that,  therefore,  in  the  former  case 
larceny  may  be  committed  of  them  by  the  perscm  to  whom  they 
have  been  delivered,  and  that  in  the  latter  it  may  not,  unless  there 
be  a  determination  of  the  privity  of  contract :  but  it  is  in  the  appli- 
cation of  this  doctrine  to  particular  cases,  that  the  distinctions  seem 
to  become  obscure,  im) 

In  a  case  where  the  prisoner  was  a  lodger,  and  his  landlady,  want- 
ing change  for  a  bank-note,  sent  it,  by  her  servant,  to  the  prisoner 
up  stairs,  begging  that  he  would  give  her  change  for  it ;  wnen  the  ^ 
prisoner,  after  examining  his  purse,  said  that  he  had  not  gold  enough 
about  him  for  the  purpose,  but  that  he  would  go  immediately  to  ms 
bankers,  and  get  tne  note  changed;  upon  which  he  left  the  house, 
with  the  bank-note  in  his  hand,  and  never  returned ;  the  prisoner 


(0  Reg.  V.  Goodbodj,  8  C.  &  P.  665, 
Littledale,  J.,  and  Parke,  B.  See  this  case 
more  fblly,  poff,  tit.  Larcenff  i^  Serwmtt. 

ij)  1  Hawk.  P.  C.  c.  33,  8.  9. 

(k)  1  Hawk.  P.  C.  c.  33,  8.  10,  and  the 
▼arioui  cases  there  cited. 

(/)  1  Hawk,  P.  C.  c.  33,  s.  2.  2  East, 
P.  C.  c.  16,  s.  113,  p.6D3. 

(w)  See  more  upon  tho  cases  whii*h  re- 


late to  a  deliyery  and  priTity  of  contract 
determined  in  a  aubsequent  part  of  thia 
chapter.  And  upon  thoae  which  relate  to 
a  hare  ekarffe  of  the  goods  or  a  pone$9U)u  of 
them  delivered  over,  pott,  lec.  3,  in  which 
the  *peeu>l  profmrty  sufficient  to  constitute 
an  ownertkip  of  the  goods  taken  is  con- 
sidered ;  and  also,  po9tt  Chap.  0»  Larcwp 
by  Strranit, 


of  taking  them  to  the  cu8tomer« 
he  ig  guilty  ^^S&iy;  pt^t^in  sacli  case^  if  ne  was  either  aiilhorized 
to  selTthem  totHg^cngtomcr,  or  to  leave Ihem  wiin  mm,  He  is^nok 
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appean  to  have  heen  convicted  without  any  queation  having  been  tnd  he  pm 
made  as  to  the  offimoe  amomsiting  to  laicenj.  (m)    Bat»  in  this  case  ^^Z  ^'{^^^ 
it  probaUj  mi^t  have  been  considered  that  the  landlady  did  not  in-  i^^^, 
tend  to  part  with  the  note  without  first  receiving  the  diange ;  and  if 
so^  tb^  the  servant  delivered  the  note  to  the  prisoner  without  the 
authority  of  her  mbtresg^  and,  therefore^  diat  no  Wal  possession  of 
it  ever  passed  to  the  {Mrisoner ;  and  that  in  taking  it  ne  was  guilty  of 
a  trespass,  (a)  ^^ 

^  I      fftae  owner  of  goods  empW  a  person,  not  in  his  sernce,  ty  takeflfthecwmgof 


j  th^  to  a  customer  and  shew'IBflm  Birirqn^  briflg  ^V"*  ^^1^  again,  }^°^f*?^^^^ 
(  without  autPormng  him  to  seU  them  to  the  customer,  or  leave  fliem  jJ^Cuwmiiiid 


ihow  tbemto 
Another,  with- 

any  authority 


01  larceny.  The  prosecutor  desIifM  dW  {Wlsouer  to  takers  (toaell,  and  he 
ne  and'^BBrr^and  shew  some  pigs  to  a  lady ;  and  to  return  in  a  oonrertthem 
quarter  of  an  hour.  He  told  the  prisoner  what  was  to  be  the  price  ^^^  laroem/"^ 
ef  each  of  the  pigs,  if  the  lady  should  take  a  &ncy  to  them,  but  he 
was  not  to  sell  them,  cmly  to  see  if  they  were  the  ri^t  size  for  the 
ladv ;  he  was  not  trusted  to  sell  them  and  receive  the  money;  he  was 
to  bdng  the  pigs  back  in  a  Quarter  of  an  hour  whether  she  Uked 
them  or  not ;  the  prisoner  sola  the  pigs,  and  did  not  take  them  to 
the.lady :  it  was  urged  that  the  prisona:  could  not  be  convicted  of 
laioeiiy  imless  he  was  not  in  the  situation  of  a  bailee,  or  he  intended 
fimn  me  beginning  to  steal  the  pig&  Alderson,  B.  told  the  juiy 
''Tlie  first  question  is  whether  the  prisoner  had  a  felonious  intent 
fimn  the  commencement  of  the  transaction :  and  the  second  whether 
he  received  the  pigs  as  bailee  to  deal  with  them,  or^only  as  a  servant 
having  the  custody  o^'  them,  and  whose  duty  it  was  to  bring  them" 
badL  K  the  prosecutor  meant  that  the  prisoner  should  leave  the 
pi^  with  the  lady,  and  either  bring  back  tne  money  or  make  a  bar- 
nm  for  the  sale  of  them,  then  he  will  be  in  the  situation  of  a  bailee* 
The  question  is  whether  they  were  delivered  to  the  prisoner  simply 
that  he  should  shew  them  to  the  lady,  and  bring  them  back  bodily ; 
if  they  were,  then  if  the  felonious  intent  came  upon  him  at  that  time, 
it  would  come  upon  him  at  the  time  when  he  had  only  the  custody 
and  not  the  possession,  and  in  that  case  he  would  be  guilty  of  steal- 
ing them.''  (o) 

It  has  be^  suggested  as  worthy  of  considemtion  whether  the  dis^  Delivery, 
tinction  ccmoerning  the  l^al  possession  remaining  in  the  owner,  after  ^^'^  ^*  . 

J  T  •     i»    ^?  re    '^  J  ^     _>..     J  r^  II  L        -»!.     owner  romai 

a  deuveiy  m.  fiict  to  another,  do  not  extend  to  all  cases  where  the  present 
diiag,  so  delivered  for  a  special  purpose,  is  intended  to  remain  in  the 
pieaence  of  the  owner.  And  it  is  well  advanced,  in  support  of  the 
obeervation,  that  in  cases  of  this  kind  the  owner  cannot  be  said  to 
give  any  credit  to,  or  repose  confidence  in,  the  party  in  whose  hands 
It  is  so,  in  fiKTt,  placed;  and  that,  the  thing  being  intended  to  be  re- 
tnmed  to  the  owner  again,  and  resumable  by  him  every  moment, 
his  dominion  over  it  is  as  perfect  as  before ;  and  the  person,  to  whom 
it  is  so  delivered,  has,  at  most,  no  more  than  a  bare  limited  use,  or 

(a)  Campbell't   caae,   3   LeMh»   664.      p.  859. 
TWre  was  a  qneition  railed  in  the  case  as         (•)  By  Scarlett,  arguendo,  in  Walsh's 


romaiaa 


to  the  dfence  ^«Mwit»ring  to  a  stealing  in      ease,     2  Leaoh,  1079. 

the  dwelliig.hoiaae  (wi&i  the  statute  12  (o)  Reg.  v.   Harvey,  9  C.  &  P.  353, 


Am.   c   7),  wluoh   wis   noticed,   anU,      Alderson,  B 
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charge,  and  not  the  legal  possession  of  it  (p)  And  though  the  case 
of  a  person  going  into  a  shop,  under  pretence  of  buying  goods,  and; 
upon  their  being  delivered  to  him  to  look  at,  running  away  with 
them ;  and  also  uiat  of  a  person  going  into  a  market,  and  obtaining 
a  horse  for  the  purpose  of  tryiuj^  its  paces,  and  then  riding  away 
with  it,  have  been  considered  as  telonies,  on  the  ground  of  a  precon- 
certed design  to  steal  the  chattels ;  {g)  yet  they  appear  also  to  b^ 
sustainable  on  the  ground  that  the  legal  possession  of  such  chattels 
still  remained  in  the  owner  of  the  goods,  notwithstanding  the  deli- 
very, he  continuing  present  (r) 

tJpon  the  same  principle  also,  of  there  being  but  a  bare  charge 
or  special  use,  it  has  been  holden  that  if  the  clerk  to  a  banker 
or  merchant  have  the  care  of  money,  or  if  he  have  access  to  it  ibr 
special  and  particular  purposes,  and  be  sent  to  the  bag  or  drawer  for 
money,  for  the  purpose  of  paying  a  bill,  or  if  he  be  sent  for  the  pur- 
pose of  brining  money  generally  out  of  the  bag  or  drawer,  and*  at 
the  time  he  orings  such  money,  he  clandestinely  and  secredy  takes 
out  other  money  for  his  own  use,  he  is  as  much  guilty  of  a  felony  as 
if  he  had  no  care  of  the  money,  or  access  whatsoever  to  the  bi^  or 
drawer,  {s) 
DetiTerywh^      It  may  further  be  observed,  as  clearing  the  ground  of  inquiryr^^ 
partTwidi  the    Concerning  these  cases  of  a  deliyery  of  the  goods  by  the  owneiythat 
yroprrty  in  die  it  is  a  settled  and  well  establisCed  prmciple,  that  HT^he^owBgflpart 
goods  takes,      ^^i^  the  property  in  the  goods  taken,  there  ceui  be"no  feloSy  in  me 
taking.  However  fraudulent  the  means  by  which  such  deliveiy  was 
procured.  (Z3 
I       The  tbllowing  are  some  of  the  cases  in  which  it  has  been  holden 
that  the  owner  had  parted  with  the  propertjf  in  the  goods,  by  his 
delivery  of  them  to  the  prisoner. 
Harvey's  case.        Upon  an  indictment  lor^  horse-stealing  it  appeared  that  the  prose- 


rode  away         cutor  was  at  a  fair,  having^'a  fiUnti  ihUre,  in  the  care  of  a  servant, 

with  a  horse      which  he  intended  to  sell,  when  he  was  met  by  the  prisoner, 

from  a  fair,        to  whom  he  was  personally  known,  and  who  said  to  him,  **  I  hear 

to  Aim,  with-      you  have  a  horse  to  sell;  I  think  he  will  suit  my  purpose;  and 

out  paying  the   if  you  will  let  me  have  him  a  baigain  I  will  buy  him."    The 

mcme**^         prisoner  and  the  prosecutor  then  walked  together  into  the  fiiir, 

towards  the  horse,  and,  upon  a  view  of  him.  the  prosecutor  said  to 

the  prisoner,  '^You  shall  have  the  horse  for  eight  pounds;**  and 

calling  to  his  servant,  he  ordered  him  to  deliver  the  horse  to 

the  prisoner.     The  prisoner  immediately  mounted  the  horse,  saying 

to  the  prosecutor,  that  he  would  return  immediately  and  pay  him. 

The  prosecutor  replied,  "  Very  well."  The  prisoner  rode  away  with 

the  horse,  and  never  returned.     Upon  these  facts,  the  learned 

Judge,  by  whom  the  prisoner  was  tried,  directed  an  acquittal,  on  the 

ground  that  there  was  a  complete  contract  of  sale  and  deliv^ry>  i|q^ 

that  the  properttfy  as  well  3^  the  possecBon,  was  entirely  parte3 

with,  (tt) 

Parkes'scasc.        In  another  case,  the  indictment  against  the  prisoner  was  for^tealr^ 

(|>)2£ast,P.  Cc.  16,  s.  no,  p.683.  (t)    Murray's  ease,   O.    B.    1784.     1 

(7)  1  Hawk.   P.  C.  c.  33,  s.   14,  16.  Hawk.  P.  C.  c.  33,  s.  7.     2  East,  P.  C. 

KeL  82.     2  East,  P.  G.  c   16,  s.   106,  c.  16,8.  109,  p.  683.     1  Leach,  344. 

p.  677.  (t)  2  East,  P.  C.  c.  16.  s.  102,  p.  668. 

(r)  Chissers  8  case,  T.  Raym.  275,  276.  s.  10^,  p.  669,  s.  1 13,  p.  693. 

2  East,  P.  C.  c.  16,  8.  1 10,  p.  683.  684  :  («)  Harvey's  case,  ChGlmsford  Sum.  Asa. 

in  which  last  cited  auUiority  see  also  the  17H7.  cor,  Gould,  J.     I   Leach,  4o7.    2 

argument  in  support  of  this  cfoctrinc.  East,  P.  C.  c  16,  s.  103,  p,  669. 
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JM  a  piece  of  ailk  of  the  value  of  ten  pounds,  the  goods  of  Thomas  Tbe  priwMr, . 
VtUML  Mr.  Wilson  was  a  silk  maniifacturer,  in  the  neighbourhood  J'**** »  fraudu- 
al  Cheapeide ;  and  it  was  proved  that  the  prisoner  had  called  at  his  oteun^gmd^ 
warehouse,  and,  after  lookine  at  several  pieces  of  silk,  had  selected  ordered  a 
the  one  in  question,  agreed  for  the  price  of  it,  and  said  that  his  name  *>«deMi»n  to 
was  John  Williaros,  that  he  lived  at  J^^o.  6,  Arabellanrow,  in  Pimlico,  ^"be  uM^' 
and  that  if  MrrWibon  would  send  it  there  at  six  o^clock  in  the  ondeliyery; 
afternoon,  with  a  bill  and  receipt,  he  would  pay  him  for  it     Mr.  ^J^^J^ 
Wilson,  accordingly,  entered  the  piece  of  silk  in  his  dav-5ook«  tojhe  SStiMscorS 
debit  of  the  prisoner,  made  out  a  biU  of  parcels  for  it  in  his  name,  lagly,  gtm  the 
and  sent  his  shopman  with  it  to  the    place,   and  at    the    hour  J!^!^!!!^ 
appointed.     The  shonman  met  the  prisoner  near  Arabella-row,  and  Sa^hi^"^ 
accompanied  him  to  rfo.  6,  where  he  went  with  him  into  a  room,  were  mm 
and  delivered  to  him  the  bill  of  parcels,  which  he  examined ;  and  Jj^S'*'^ 
after  saying  it  was  right,  gave  the  shopman  two  bills  of  lOiL  each,  ^^e ;  and  it 
drawn  by  rrith  and  Co.  at  Bradford,  on  Taylor  and  Co.  in  London,  was  h^dan  sot 
The  amount  of  the  silk  was  only  12^  10*. ;  and  the  shopman  stated  ^  ^J^J^d 
that  he  had  not  sufficient  casn  about  him  to  pay  the  difference  thattbewmuit 
between  that  sum  and  the  amount  of  the  two  biUs ;  upon  which  the  parttdwUktkM 
prisoner  said  that  it  was  immaterial,  that  he  should  want  more  goods,  '''^**2i^«idi 
and  that  he  would  call  on  the  ensuing  day  at  his  master's,  to  look  out  p^^Sm?as 
other  goods,  and  take  the  change.     Upon  this  the  shopman  left  the  was  offiMned, 
goods,  and  returned  home  with  the  bills.     The  prisoner  never  came  ^^^^j* 

?^in  to  Mr.  Wilson's  warehouse,  the  biUs,  upon  being  presented  at  intend  to  giv« 
aylor  and  Co.'s,  turned  out  to  be  mere  fabrications;  and,  on  thapriaooer 
inquiry  at  No.  6,  Arabella-row,  it  appeared  that  the  prisoner  ''•™- 
had  only  baigained  for  the  lodgings  the  same  morning,  and  that  he 
absconded  with  the  goods  in  a  few  minutes  after  Mr.  Wilson's  shop- 
man had  left  the  house.  It  was  also  proved  that,  within  a  month 
after  the  goods  had  been  so  obtained  by  the  prisoner,  the  entry  that 
had  been  made  in  the  day-book  was  copied  into  the  journal,  ana  fiom 
thence  posted  regularlv  into  the  ledger,  in  the  usual  way  where 
goods  were  not  paid  for  immediately:  and  that  the  prisoner  still 
stood  debited  in  the  ledger  for  the  amount  It  was  objected,  upcm 
these  fiurts,  by  the  counsel  for  the  prisoner,  that  there  was  a  sale  of 
the  goods  to  him,  and  such  a  delivery  as  would  change  the  proverty. 
Upon  which  the  learned  Judge,  by  whom  the  prisoner  was  tried,  left 
it  to  the  jury  to  consider  whether  there  was  not  in  the  mind  of  the 
I  prisoner,  at  the  very  beginning  of  this  transaction,  an  intention  and 
premeditated  plan  to  obtain  the  goods  without  paying  tor  them ;  and 
also  whether  this  was  a  sale  by  Mr.  Wilson,  and  a  delivery  of 
the  goodflTwaih  mumi  m  purt  with  the  properly,  he  having  received 
bad  DiUs  in  pt^me^^^^^S^URmFDie  meuium  of  his  shopman. 
The  jury  were  of  opinion  that  the  prisoner,  fix>m  first  to  last, 
intended  to  defraud  Mr.  Wilson ;  and  that  it  was  not  Mr.  Wilson's 
intention  to  give  him  credit:  and  they  found  him  guilty.  But  the 
case  being  afterwards  submitted  to  the  consideration  of  the  Judges^ 
they  were  of  opinion  that  the  conviction  was  lorofiji ;  for  that  Mr. 
Wibon  had  parted  with  the  properly  as  well  as  the  possessTonTupon 
receiving  that  which  was  SCceptCd  by  Eis  servant  as  payment, 
although  the  bills  turned  out  afterwftrds  to  be  of  no  value,  (v) 

Upon  an  indictment  against  Nicholson,  Jones,  and  Chappel,  for  NichoUoa*! 


(p>  Parkes's  case,  O.  B.  1794.    2  EwL      C.  B.    2  Leach,  614.     See  Rex  w.  Small, 
P.  C.  c  itf,  fc  11X3,  p.  bilfCOr.  JfbcdonaH;      8  C.  &  P.  46.    i\»rt,  40. 
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earn.  The  Stealing  a  bank  port  bill  for  twentv  pounds,   another  for  fifteen 

protecutor  pounds  and  also  seven  guineas,  tLe  property  of  William  Cart«- 

inve^edby  wriffht,  the  foUowuie  were  the  material  mcts  given  in  evidence* 

ihwpento  Nicnolson  introduora  himself  to  the  prosecutor,  who  was  a  pen- 

^^ffiiS!!i1L  ^^^"^^  ^  ^®  Charter-house^  by  coming  to  his  apartments  at  that 

£nnt^idn  Tf^^^^f  <u^d  pretending  to  inqmre  as  to  the  rules  of  the  charity, 

intheflnt  He  had  not  before  Uiat  time  any  sort  of  acquaintance  with  the 

inatence,  was  prosecutoT,  but  he  Succeeded  in  getting  him  to  enter  into  conver- 

^ppedofa  ^^p^  Ai^d  to  produce  the  rules  of  me  charity  from  his  desk, 

Urft  som  bj  which  gave  Nicholson  an  opportuni^  of  seeing  that  the  prosecutor 

lonoff  a  bet ;  had  some  money.    Nicholson  then  proposed  to  the  prosecutor  that 

JJ^^^*  they  should  take  a  walk  together,  which  they  did,  and  went  to  a 

watfomidby  pubUc-house,  where  they  were  joined  bv  the  prisoner  ChappeL 

tbe  jnry  to  Some  liquor  was  called  for,  when  the  other  nrisoner,  Jones,  came 

^Jl^^^^^^^  into  the  room,  and  said  that  he  had  just  come  nom  Coventry,  for  the 

■ebemetoget  purpose  of  receiving  a  large  l^acy,  and  produced  a  quantity  of 

tbe  proKea-  papers,  like  bank  notes  ;  upon  which  Chappel  said  to  hun,  ^*  Aje, 

tnrt'ttvnuT^  I  see  it  is  good,  but  I  imimne  you  think  nobody,  in  company,  nas 

boMen  not  to  got  any  money  but  yoursen  ;^  to  which  Jones  answered,  **  i  wiU  lay 

be  afelonioot  ten  pounds,  that  neither  of  you  shew  forty  pounds  in  three  hours. 


prosecator^^  Immediatelv  on  this  bet  beinff  proposed,  the  parties  left  the  room ; 
parted  witb  and  Nichouon  and  Chappel  both  asked  the  profleyntoxJf  he  could 
th»  property  ia  show  forty  pouuds,  to  which  he  answered,  that  he  believed  he  could. 
^dcT^^dea  Nicholson  then  accompanied  the  prosecutor  to  his  room,  at  the 
tbat  it  bad  Charteivhouse,  where  tne  prosecutor  took  out  of  his  desk  the  two 
been  fairly  post  biUs  in  question,  and  five  guineas,  and  afterwards  took  out  two 
^''^''^  more  guineas,  upon  Nicholson  advising  him  to  take  a  guinea  or  two 

more :  and  they  then  went  together  to  another  public-house,  called 
The  Spotted  Uorse,  where  Cnappel  had  previously  said,  on  their 
leaving  the  first  public-house,  that  he  should  go;  and  where  they 
found  ooth  Jones  and  Chappel  in  a  back  room.  Jones  put  down  a 
paper,  apparently  a  lOL  note,  for  each  who  could  show  forty  pounds, 
upon  which  the  prosecutor  shewed  his  forty  pounds,  in  the  post  bills 
and  guineas,  by  laying  them  down  on  the  table,  but  did  not  recollect 
whe&er  he  took  up  me  lOL  paper,  which  was  given  to  him  upcm  his 
being  allowed  to  have  won  nis  wagen  The  prisoner,  Jones^  then 
proceeded  to  write  four  letters  with  chalk  on  tne  table;  after  which 
ne  went  to  the  end  of  the  room,  turned  ius  back,  and  said  that  be 
would  bet  them  a  guinea  each  that  he  would  name  another  letter 
which  should  be  made,  and  a  basin  put  over  it  Another  letter  was, 
accordingly,  made,  and  covered  with  a  basin,  Jones  named  a  letter, 
but  not  tne  ri^t  one ;  by  which  the  others  won  a  guinea  each. 
Nicholson  and  Chappel  then  said,  **  He  is  sure  to  lose ;  we  may  as 
well  make  it  more,  as  we  are  sure  to  win :  we  may  as  well  ease  him 
of  his  money;  he  has  more  than  he  knows  what  to  do  with.''  The 
prosecutor  was  so  worked  up  with  the  hope  of  gain,  that  he  atlengtEI 
alter  vanous  sums  being  proposed,  stakea  his  two  post  fiHIa  afyj  th^ 
seven  guineas;  after  whicn  Jones  named  a  letter,  and  guessed  right ; 
and  then  went  to  the  table,  swept  off^the  bills  and  money,  and  went 
to  the  door  of  the  room ;  the  other  prisoners  sitting  still,  and  the 
prosecutor  making  no  objection,  conceiving  that  he  had  fidrly  lost 
the  rnoney  to  Jones.  It  happened  that  Just  at  this  time  some  police 
officers  came  to  the  house,  who,  upon  seeing  Jones,  ran  hastily 
towards  the  door,  seized  him,  and  brought  him  back  into  the  room ; 
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andyi^xmperceiTing^from  the  chalks  upon  the  table,  what  had  been 
going  on,  took  die  whole  party  into  ctntody.  Upon  searching  the 
prisoners,  about  eight  guineas  m  cash  were  found  upon  them,  and  a 
great  number  of  flcfih  notes,  but  no  real  ones:  and  it  was  afterwards 
ionnd  that  a  lump  of  pin>er,  which  was  put  into  the  prosecutor's 
hands  by  Jones  when  tne  officets  came  m,  contained  tne  two  post 
bids  bdonging  to  the  prosecutor.  The  prosecutor  said,  upon  his 
crosB^xamination,  that  ne  did  not  know  whether  the  paper  which 
was  given  to  him  by  Jones,  on  his  showing  forty  pouncu,  was  a  real 
ten  pound  note  or  not;  that  he  intended  to  panble ;  that,  having 
won  the  first  wager,  he  should,  it  the  transaction  bad  ended  there, 
have  kept  the  guinea;  that  he  did  not  object  to  Jones  taking  hi« 
forty'-two  poonos  seven  shillings  when  he  lost ;  and  that,  if  Jones 
iiacf  guessed  wrong  tne  second  ume,  he  expected  to  receive  from  him 
forty-two  pounds  seven  shillings,  the  amount  of  the  stake.  Upon 
this  evidence  it  was  contended,  on  behalf  of  the  prisoners,  that  this 
was  a  mere  gaming  transaction,  or,  at  most,  only  a  cheat,  and  not  a 
felony :  and  the  court  left  it  to  the  iury  to  consider,  whether  this  were 
a  gaming  transaction,  or  whether  it  were  a  preconcerted  scheme  by 
die  prisoners,  or  any  of  them,  to  get  fiom  die  prosecutor  the  post 
bills  and  cash.  The  jury  were  of  opinion,  that  it  was  a  preconcerted 
scheme  in  all  the  prisoners  to  get  mm  the  prosecutor  nis  post  bills 
and  cash ;  and  they  found  them  guilty.  But,  upon  the  case  being 
submitted  to  the  consideration  of  the  twelve  Judges,  thev  all  of  them 
^''^  ^®  conviction  wrong;  on  the  jpx)und  tnat  in  tnis  case  ihs^  |  ^^ 
property iq  the pwrSilb  and  (rash  was  paiteJwith  by tiie prosecut^t7^| 
J    under  the  mea  than  itTjaZfbeen  fidriy  won,  {w)  J 

j^      It  appears  from  another  case  not  to  make  any  difference,  where>  ^emaa't 
-^  the  creait  may  have  been  obteined  py  feandulemiy  usmg  the  namej  «Me.   The 
Of  another  person,  to  whom  in^t  the  credit  was  mten2[ed  to  be  given,\  J^JI^tJ^^ 
ifthe  deEvery  of  the  goods  "were  madd  by  JlB^OWIIgy  of  any  other  |  the  nttne? 
I  hl^ing^  ihe  disporing  power  for  tfaat  purpose.  "TPHtlS^htfre  mcpii^  i«wd»«'  peno* 
'  soncT  went^'to  a  tndesm'atJVK5'UH,  Afld  taid  she  came  firom  a  Mrs.^^^^^ 
^  Cook,  a  neighbour,  who  would  be  much  obliged  if  he  would  let  her  Ute^^the 
^   have  half  a  guinea's  wordi  of  silver,  and  thrt  she  would  send  the  ^"[JJ"-  ?» ^^^ 
j  half  guinea  presently^  and  thereby  obtained  the  silver,  it  was  holden  JJJ^^J^n^jj 
j  n^no1%  y  felony^  (a?)    AndlF^as  beVU  OUWfVlifl  'with  respecl  to  it  wm  holden 
I  tCircase,  thatttrtfudi  it  was  a  loan  of  the  silver,  upon  the  fiuth  that  ^not  to  be 
the  amount  would  be  repaid  at  another  t^^;  that  it  was  money  "**"^ 
obtained  on  a  fiilse  pretence ;  and  that  the  same  determination  had 
been  made  in  simihur  cases  at  the  Old  Bailey,  (y) 

The  prisoner,  was  indicted  for  stealing  a  nat,  which  was  stated  in  Adant'i  cue. 
one  count  to  be  the  property  of  Kbbeift  BMV,  and  in  another  of  John  ^'^•^^'"'J 
FtoL  The  substance  of  the  evidence  was,  that  the  prisoner  bought  ^J^  f^^ 
a  hat  of  Robert  Beer,  a  hat  maker,  at  Bminster;  that  soon  aiierwmnds  pretenoet.by 
he  called  for  it,  when  he  was  told  it  would  be  got  ready  for  him  in  ^"^•^  *e 
half  an  hour,  but  that  he  could  not  have  it  without  paying  for  it.  ducini  topwt 
While  he  was  in  the  shop.  Beer  shewed  him  a  hat  which  he  had  made  with  the 

property. 

(v)  Rex  g.  Nichobon,  Jones,  and  Chip-  b^en  parted  with,  Rexy.Robaon.  potJ^  p«  45. 

wK  or.   Ala&loiMld,  LI.  tf..  Old  Bailey,  Tx;  Rcx'e.   Coleman,  O.  B.  1786,  2 

im,  2 Leach,  610.     2  East,  P.  C.  c.  16,  Eaat,  P.  C.  c.  16,a.  104,  p.  672.  1  Leach, 

Ja  idi.  D    €69-      Th«  resalt  would  have  303,  note  (a). 

^Lm  diffenat  d  the  poewaMoiLonljrEad  (y)  2  Eett,  P.  C.  c.  16,  i.  104,  p.  673. 
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The  correct 
distinction  is 
that  if  the 
owner  parts 
with  the  pos- 
session only, 
meaning  to  re- 
tain the  right  o 
property,  the 
offence  is 
larceny;  but 
if  the  owner 
part  not  only 
with  the  pos- 
session, Dttt 
the  right  of 
property,  It  is 
notlarceny. 


I 


Of  Larceny. — Of  a  Taking  y  ^c,,  by  Delivery,  [book  jv. 

for  one  John  Paul,  upon  which  the  prigoner  said,  that  he  lived  next 
door  to  41m ;  and  he  then  asked  when  Faul  was  to  come  for  his  bat, 
and  was  told  he  was  to  come  that  afternoon  in  half  an  hour  or  an 
hour.  The  prisoner  then  went  away,  saying,  he  would  send  his 
brother's  wife  for  his  own  hat  Soon  after  he  went  away,  he  met  a 
boy,  whom  (thoueh  he  did  not  know  him)  he  asked  if  he  was  going 
to  Ilminster ;  an^  upon  the  boy  saying  that  he  was  going  thither,  he 
asked  him  if  he  knew  Robert  Beer,  and  said  that  John  Paul  had  sent 
him  to  Beer's  for  his  hat,  but  that  as  he  owed  Beer  for  a  hat  himself 
which  he  had  not  money  to  pay  for,  he  did  not  like  to  go.  And  he 
then  asked  the  boy  (to  whom  he  had  promised  something  for  his 
trouble)  to  lake  the  Ifiessiage  from  Paul,  and  brinp;  PauPa  }x^t  tn  ^'"^ 
(the  prisonerjT  He  iuriher  lold  the  Doy  nor  to  go  into  iJeer's  shop, 
in  case  Paul  (whom  he  described  byhis  person  and  a  pecuUarity  of 
dress)  should  happen  to  be  there.  The  prisoner  then  accompanied 
the  boy  part  of  tne  way,  after  which  the  boy  proceeded  alone  to  peer's, 
delivered  his  message,  and  received  the  hat ;  which,  after  carrying  it 

{)art  of  the  way  for  the  prisoner,  by  his  desire,  the  prisoner  received 
rom  him,  and  said  he  would  take  it  himself  to  Paul.  Upon  the 
fraud  being  discovered  shortly  afterwards,  the  prisoner  was  appre- 
hended with  the  hat  in  his  possession.  It  was  objected,  on  the  part 
of  the  prisoner,  that  these  tacts  did  not  establish  a  case  of  larceny : 
and  that  the  indictment  should  have  been  upon  the  statute  for  ob- 
taining goods  by  false  pretences.  And  the  jury  having  found  the 
Srisoner  guilty,  the  question  was  reserved  for  the  opinion  of  the 
udges,  who  decided  that  the  offence  did  not^amountja  ^  feloPY; 
the  owner  having  parted  with  his jlr^erty  in'tEelGat  (a) 

TBr^frect'mstmction  m  cases  drthisdescilptJOTi  seems  to  be  that 
if  by  means  of  any  faick  or  artifice  the  owner  of  property  is  induced 
to  part  yith  the  possession  only,  still  meaning  to  retain  the  right  of 
-property.  The  takjuu  by  suufa  means  wiU-jwiwimt  to  larceny  T^ffi^j 
he  uwaer  part  with,  not  onlylEe  possession  ot  the  goods,  butThei 
ight  of  property  m  them  als^rihe  oltence  of  the  party  obtamiF" 
tlieiti  will  hot  be  larceny,  buFthe  offence  of  obtaining  goods  by  &! 
pretences.  "Qne  Davenport  was  indicted  for  stealing  two  silver  crei 
ewers;  he  had  formerly  been  servant  to  a  gentleman,  who  dealt  with  th< 
prosecutor,  and  after  he  left  his  service  he  called  at  the  prosecutor^s 
shq),  and  smd  his  master  (meaning  the  gentleman  wbose  service  he 
harf  leff)  wanted  a  silver  cream  ewer,  desired  the  prosecutor  to  give 
it  to  him,  andTto  put  it  down  to  his  master's  account;  the  prosecutor 
gaveEIm  two  ewers  in  order  that  his  master  might  select  that,  whyh 
he  liked  best;  he  took  both  and  sold  them;  the  prosecutor  stated 
that  he  did  not  cbai^ge  his  (5lfetomer  with  these  ewers,  ngrdid^ 


was  larceny;  but  it  he  had  sent  but  one  ewer,  and  charged  the  cus- 
tomer with  it,  it  would  have  been  otherwise,  (a)  So  where  a  prisoner 
went  to  a  shop  and  said  that  Mrs.  Downing  wanted  some  shawls  to 


(z)  Adams's  case,  cor,  Chambre,  J., 
Taunton  Spring  Ass.  1812,  MS.  And  it 
seems  that  the  judges  thought  the  second 
count  out  of  the  question,  as  Paul  never 


had  possession  of  the  hat 

(a)  Rex  p.  Davenport.  Newcastle  Spring 
Ass.  mn,  Bayley,  J.  Archb.  .Peel'i 
Acts,  4. 


general  antbo- 
rity,  deliTer  up 
a  pledge  on 
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look  at,  and  the  prosecutor  gave  her  five  shawls,  and  she  pawned 
two  of  them  the  same  evening  and  the  others  were  found  in  her 
lodgings,  it  was  admitted  by  the  learned  Judge,  who  tried  the  case, 
that  as  the  property  in  the  shawls  would  continue  in  the  £ro8ecutor 
ontirthe  selection  was  made,  it  was  larceny  j^  MrsTDowning  ^i5 
not  send  for  them,  (i)         "  ^ 

If  a  pawnbroker's  servant,  who  has  a  general  authority  from  his)  iTTpawn- 
master  to  act  in  his  business,  delivers  up  a  pledge  to  the  pavmer,  oni  broker'!  ier- 
receiving  a  purcel  from  tne  pawner,  which  he  supposes  contains  valugp  II!!iJ^'i^ii 
bl^  which  he  has  just  seen  in  the  pawner's  possession,  the  receipt  of 
giepledges  by  the  pawner  is  not  larceny.  Upon  an  indictment  tor  steal- 
ing a  diamond  brooch  and  vanous  other  articles,  one  Burgess,  who  wasl  JJU^jJ  ^ 
in  the  employ  of  the  prosecutor,  a  pawnbroker,  and  who  had  a  general  jueTet  to  con. 
authority  to  manage  his  business,  stated  that  the  prisoner  came  to  his  l^°  ▼•loablei, 
master's  shop,  and  produced  duplicates  of  property  previously  pledged,  ^JJ^rj* 
to  the  amount  of  ML  which  was  the  property  laid  in  the  indictment, 
and  desired  it  to  be  brought  up  ana  a  light,  as  he  had  some  dia^ 
mondsto  seal;  he  then  produced  a  small  packet  of  diamonds,  which 
he  desired  Burgess  to  look  at,  and  to  advance  the  most  he  could  upon 
them.    Burgess  looked  at  them  and  agreed  to  advance  160iL  on  them, 
and  at  the  request  of  the  prisoner  handed  them  over  to  him  to  seal 
up,  which  the  prisoner  did  in  hb  presence,  and  then  returned  a 
packet,  which  Buigess  believed  to  be  the  one  containing  the  dia- 
monds, it  resembling  it  in  every  respect   Burgess  put  it  in  his  pocket, 
and  then  handed  over  to  the  prisoner  the  property  laid  in  the  indict- 
ment, and  124iL  in  money  for  the  diamonds,  wmch  he  supposed  he 
had  got.    The  packet  so  deposited  when  afterwards  opened  was 
found  to  contain  coloured  stones  of  the  value  of  4/.     Burgess  stated 
also  that  he  had  no  authority  from  his  master  to  lend  money,  except 
upon  pledges  of  an  equivalent  value ;  and  that  when  he  delivered  the 
money,  and  also  the  property  stated  in  the  indictment,  he  supposed 
he  had  an  equivalent  for  them  in  the  diamonds  in  his  pocket ;  and 
that  when  he  delivered  the  goods  in  the  indictment  he  parted  with 
them  entirely,  thinking  the  diamonds  left  vnth  him  were  of  sufficient 
value  to  cover  the  value  of  them  and  the  cash  advanced ;  and  that 
before  he  parted  with  them  he  had  received  the  parcel  containing, 
as  he  supposed,  the  diamonds,  and  that  he  had  before  examined  the 
genuine  aiamonds,  and  might  then  have  detained  them,  but  as  the 
prisoner  said  they  might  go  through  the  hands  of  a  second  peison 
and  be  changed,  he  handed  the  genuine  diamonds  back  to  the 
prisoner  for  the  special  purpose  only  of  being  sealed.     Mr.  Serjeant 
Arabin  was  inclined  to  think  that  as  the  property  was  parted  with 
by   Buigess  absolutely   under  the   impression  tnat  the    prisoner 
had  returned  him  the  parcel  containing  the   diamonds,  the  pri- 
soner's ofience  did  not  amount  to  felony;    and,   upon  a  case  re- 
served, the  Judges  were  unanimous  that  the  case  was  not.  larceny^ 
bocaiise  the  servant,  who  had  a' general  authority  .fr9m..thfi  roaster, 
partef  with  tt^  property  and  ownership,  not  merely  with  the 
posscgsioiirXc)  •       --~-.'  .-,      .-  -    ^ 

si     iiut  it'a  servant  has  only  authority  to  deliver  property  to  one  person,  llf « tervtnt 

I         ^    •"         .  — *■    "*    -    -    ■  -"     -  I  have  only 

(h)  Rex  p,  Savfye.  S  C-  ^  P.  143.  and      tbe  shawb  properly,  and  that  H  afterwardsv 
Ms.  C.  S.  li.  f  atteeon,  J.   Mrs.  Downing      entered  mto  her  mmd  to  convert  them  to  her  1 


mmg 
m  ac- 
Mn. 
thwwBg  did  send  her,  and  that  she  received  (e)  Rex  v.  Jackson,  R.  &  M.  C.  C.  R.  1 1 9. 


baing'  too  ill  to  attend,  the  prisoner  was  ac-      own  use,  and  at  that  time  she  had  the  pos- 
Qoitted,  because  it  was  assomed  that  Mrs.      session  of  them. 
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penon, 
another  cb* 
tains  the  de- 
liverj  to 
himself  bjT 
fraud,  it  ia 
larceny. 


Walsh'k 
Held  wader 
the  particular 
cirounstances 
that  as  there 
was  no  fraud 
used  to  induce 
the  prosecutor 
to  deliver  a 
checkt  there 
was  no  larceny 
of  the  check, 
although  the 
prisoner  in- 
tended to  mis- 
apply  the  pro- 
ceeds before 
hereceiTed 
the  fhock,  and 
did  misappl  V 
them  accord- 
ingly.   And  as 


and  another 


pereoi 

tsn 


u  obtains  it  from  such  servant 


ant  by  falsely  representipg 
per^  is^o  be  deliverecL 


hnnselt"  as  the  person  to  wnom  Uie  proi 

it  is  laiceny.  Upon  an  mdictment  lor  stealing  thiee  cbests^ofj 
tea,  tne  property  of  S,  T.  Biad  his  partners,  it  appeared  that  Messrs. 
T.  &  Co.  were  canieiSy  «nd  that  on  the  8th  of  November,  1825, 
three  chests  of  tea  arrived  at  their  warehouse,  directed  *'  J.  Creighton, 
Tewkesbury."  About  a  month  before  this  the  prisoner,  calling 
himself  Langston,  had  called  several  times  at  the  office  inquiring  for 
teas,  and  aaung  if  any  had  arrived  for  him.  The  last  time  he  had 
called  was  aboii^  a  week  before  the  time  in  question,  and  he  desired 
the  porter  of  Messrs.  T.  &  Co.,  when  any  came  to  take  it  to 
his  (prisoner's)  house.  When  the  tea  in  questicHi  arrived  it  was 
taken  by  the  porter  to  the  prisoner's  house,  but  he  was  from  home, 
and  the  tea  was  taken  back  to  the  warehouse.  On  the  Wednesday 
following  the  prisoner  went  to  the  porter's  house  and  asked  him  if  he 
had  any  tea  for  him ;  he  told  him  he  did  not  know,  that  }ie 
had  three  chests  marked  **  J«  Creighton,*'  aad  said  he  did  not  know 
whether  they  were  for  the  j»isoner  or  not,  as  he  did  not  know 
a  person  of  me  name  of  Creighton.  The  jprisoner  said  they  were 
his,  and  that  he  had  an  invoice  which  specified  the  same ;  that  they 
had  spelt  his  name  vnnong  by  putting  a  C.  instead  of  an  L.,  but  he 
did  not  produce  any  invoice.  The  carriage  amounted  to  18«.  9^2., 
for  which,  and  the  porteraoe,  the  prisoner  paid  IL  ;  the  porter,  bgr 
the  prisoner's  desire,  fetcbed  the  goods  and  delivered  them  to 
the  prisoner  at  his  own  house.  On  the  Saturday  foUowint^ 
J.  Creighton  applied  to  Messrs.  T.  and  Ca's  office  m  the  goo£ 
in  questimi,  which  were  afterwards  found  in  the  prisoner's  possession. 
The  jury  found  the  prisoner  guil^,  and  said  tney  were  of  opinion 
that  when  the  prisoner  inquired  at  die  waggon  office  for  teas, 
be  intended  to  ootain  property  not  his  own,  and  when  he  obtained 
the  goods  in  question  he  knew  they  w&e  not  his  proper^,  and 
intended  to  steal  them;  and  upon  a  case  reserved  the  Judges  held 
that  the  conviction  was  right  on  ^e  ground  that  the  ownei  [_ 
of  the  goods  was  not  parted  with,  the  oEurnePs  snrant  having  no 
aa^^ty  to  part  with  the  ownership  to  tSe'^pHs^er,  and  tEe' 
taking  was,  th"ere!or6,"larceny.  (if) 

In  a  case  by  which  a  great  deal  of  interest  was  excited,  the  nri- 
aoner  was  ohiuged  in  the  first  count  of  the  indictment  with  stealing 
twenty-^two  bank-notes,  of  the  value  of  a  thousand  pounds  each,  ana 
one  bank-note  of  the  value  of  two  hundred  pounds,  the  properly  of 
Sir  Thomas  Plumer ;  and,  in  several  additional  counts,  with  steanng 
a  written  inslrument^  which,  in  some  of  them,  was  cidled  ^^a  bill  of 
exchange"  for  the  payment  of  22,200/L,  and  in  others,  ''a  warrant  for 
payment  of  money."  The  following  foots  were  proved  in  support  of 
the  chaige.  The  prosecutor.  Sir  Thomas  Plumer,  havine  contracted, 
in  July,  1811,  for  the  purchase  of  a  laige  estate,  shortfy  afterwards 
consulted  the  jMrisoner,  who  was  a  stock-broker  of  eminence,  and  who 
had  lonff  been  employed  in  that  capacitr  by  the  prosecutor,  as  to  the 
most  advantageous  time  to  sell  out  stock,  so  as  to  be  prepared  with 
the  purchase-money  about  the  ensuing  Michaelmas.  Tne  price  of 
stock  was  then  very  low,  and  the  prisoner  advised  that  the  sale  might 
be  delayed  as  long  as  possible,  which  recommendation  was  adopted 
by  the  prosecutor,  who  requested  the  prisoner  to  apprise  him  man 


(d)  Re»  V.  Longftreeth,  R.  &  M.  C.  C.  R.  137. 
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time  to  dme  of  the  variaticyns  that  might  occur  in  the  state  of  the  lo  a  dum  of 
maj^et.  The  prosecutor  was  not  called  upon  to  prepare  the  purchaae*  ^^"^^ 
loaoej  by  the  time  wluch  was  fint  mentioned,  as  die  title  to  the  es-  were  the  po. 
tale  was  not  dien  completed ;  but  in  the  monih  of  October^  having  ceedi  of  the 
reason  to  beUeve  that  the  deeds  would  be  ready  on  or  before  the  ^jf^ij^'^ 
ensuing  Christmas-day,  he  communicated  that  circumstance  to  the  ticoUr  ^  ^"' 


ClfCBIII* 


prisoner,  and  consulted  him  as  to  the  ezpediencnr  of  disposing  of  the  Btanoes  that 
stodL  immediately,  or  letting  it  remain  untU  toe  money  shoold  be  ^  j^^^f^^vr* 
wanted;  when  the  prisoner  again  adrised  him  to  delay  the  sale.  On  ^ei  Tceted 
the  25th  cf  November,  the  prisoner  stated  to  the  prosecutor  that  he  in  Uieiwofe. 
then  apprehended  a  fidl  in  me  price  cf  stock,  and  apprized  him  that  ^'"^* 
the  tnuiBfer-books  at  the  Bank  wonkl  shut  on  the  ird  December ; 
and  soon  afterwards  he  became  extremely  mgent  with  the  prosecutor 
to  dispose  of  his  stock  immediately,  writmg  to  him,  and  nreqnendy 
calling  upon  him  fcr  the  purpose  cf  girinff  such  advice,  and  statinff, 
as  the  reason  for  his  importsni^  a  probiAue  fidl  in  the  price  of  stoc£ 
Tlie  prosecutor  was  inflnenoed  by  tnese  representations,  and  alao  by 
Ae  coDcnrrent  opinion  of  a  commercial  gentleaum  ^rhom  he  oon- 
flulted  on  the  subject ;  and,  on  Thursday,  the  28th  November,  gafe 
the  prisoner  a  power  to  sell  out  a  quantity  of  stock,  which,  on  the 
^isuing  mornings  he  contrBcted  to  sell  for  die  sum  of  21,70(ML   The 
proeecntor  went  on  the  next  morning  into  the  city,  with  the  intention 
of  finishing  the  buaness ;  but  the  prisoner  stated  that  some  previous 
notice  must  be  given  to  the  purchaser  to  be  ready  with  the  money, 
in  consequence  of  which  the  psosecirtor  appointed  Wednesday,  the 
4th  Deoembei^  for  making  the  transfer.    On  that  day  the  prosecutor 
satended  and  Gransferred  the  stock,  and  expressly  ordered  the  pri- 
sofner  immediately  to  invest  the  proceeds  m  Exchequer  bills,  and 
lodge  ihem  on  his  account  at  his  bankers,  Messrs.  Growling  and  Co. 
in  fleet-frtreet ;  but  the  prisoner  toki  him  that  it  was  then  too  late 
to  procure  Exdiequer  bills  to  such  an  amount ;  which  the  prosecutor 
supposed  to  be  true  (though  in  fact  it  was  not),  and  therefore  left 
him  to  receive  the  21,700^  of  the  purchaser,  desiring  that  be  wauld 
pay  it  into  his  bankei^s  the  same  day,  which  he  promised  to  do,  say- 
ing at  the  same  time,  that  he  would  call  on  the  prosecutor  the  next 
morning,  and  get  his  check  for  such  sum  as  he  mi^ht  choose  to  have 
laid  out  in  Exchequer  bills.    The  prisoner  aocordingl  v  received  the 
21,7001,  paid  it  into  his  own  bankers,  RcrfMOts  and  Ca^s ;  and  on 
the  same  day  paid  into  Gosling  and  Ca's  his  own  check  en  Robarts 
and  Co.  for  21^00iL  on  the  prosecutor's  account    On  the  foUowing 
momin^  Thunday,  the  5th  December,  he  called  ^on  the  psosecutor, 
and  received  frcon  him  a  check,  (the  instrmnent  mentipnH  in  t^ 
indictment)  on  Goslmg  andCo.'8,  for  22jgUQfc     The  pposecutor  di*- 
lected  him  to  g>  to  GJosling's  and  get  the  i[pimfy  ^^  it,  teitopg  mm 
that  It  was  ^r  the  j)recise  and  express  purpose,  and  for  no 'Other  pur^ 
poae  wfiitever,  oflaymg  it  out  in  ElAegner  b^;  which  the  pri-* 
aoDcr  posiSvSy  promised  he  would  do,  and  eitner  pay  the  bills  into 
Goslii^  and  Co. V  or  bring  them  to  the  prosecutor  oy  four  o'doek 
on  the  same  day.     Nothing  was  said  as  to  what  was  to  be  done  with 
die  money  in  case  Exche^ier  bills  could  not  be  purchased.    The 
prisoner  Uien  wentio  Goslmg  and  Ca's  with  the  check,  and  these 
received  for  it  22;200iL  in  twen^-^wo  bank-notes  of  IfiOOL  eaoh,, 
and  one  bank-note  of  2002. ;  and  on  die  same  day  he  purchased  with 
part  of  that  money  6,500/L  Exchequer  bills,  which  he  lodged  at  Gos- 
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ling  and  Co.'s  on  the  prosecutor's  account,  and  took  a  receipt  for 
them.  At  about  half-past  four  o'clock  on  the  same  day,  the  prisoner 
called  on  the  prosecutor,  and  produced  the  receipt  for  the  Excheauer 
bills,  and  stated  that  he  had  paid  the  remainder  of  the  money  mto 
Gosling  and  Ca's,  as  he  had  contracted  with  Coutts  and  Co.  for 
Exchequer  bills  to  the  amount  of  15,000^,  but  that  one  of  the  part- 
ners of  the  house  of  Coutts  and  Co.  was  at  that  time  absent  irom 
London,  had  the  bills  locked  up  in  a  drawer,  and  would  not  return 
to  deliver  them  until  the  followmg  Saturday,  the  7th  December,  on 
which  day  the  prisoner  said,  he  would  call  again  for  the  prosecutor^s 
check  for  that  amount,  and  lodge  the  Exchequer  bills  for  which  he 
had  so  contracted  at  Gosling  and  Co.'s  on  the  prosecutor^s  account. 
The  prosecutor  did  not  examine  the  papers  denvered  to  him  by  the 
prisoner,  during  the  time  the  prisoner  was  with  him ;  but,  upon  look- 
ing at  them  after  he  was  gone  away,  he  was  surprised  to  find  that 
there  was  only  a  receipt  for  the  Exchequer  bills,  and  no  receipt  for 
the  residue  of  the  money.  This  circumstance  caused  suspicion,  and 
an  inquiry  was  almost  immediately  made,  when  it  was  ascertained 
that  the  prisoner  had,  on  the  afternoon  of  that  same  day,  set  out  for 
Falmouth  in  the  mail  coach,  in  which  he  had  previoudy  secured  a 
place  in  a  fictitious  name ;  and  that  he  had  left  a  note,  addressed  to 
the  prosecutor,  with  his  clerk,  dated  on  Saturday,  the  7th  December* 
and  stating  that  the  business  respecting  Coutts'  Exchequer  biUs  could 
not  be  finished  until  the  following  Monday.  This  note  he  had  de- 
sired might  not  be  delivered  till  £e  Saturaay.  It  appeared  also  that, 
for  some  time  before  he  absconded,  the  prisoner  had  been  labouring 
under  great  pecuniary  embarrassments,  and  had  meditated  an  emi- 
gration to  America ;  and  that  about  the  29th  of  November  he  had 
applied  to  an  American  broker  to  procure  for  him  American  stock 
to  the  amount  of  11,000^,  and  stock  nearly  to  that  amount  was  ac- 
cordingly bought  for  him,  and  paid  for  by  him,  on  the  Thursday, 
the  5th  of  December,  with  eleven  of  the  same  bank-notes  of  1,000/. 
each,  which  he  had  received  for  the  prosecutor's  check :  and  it  fur- 
ther appeared,  that  several  others  of  the  1,0002.  notes  so  received  for 
the  prosecutor's  check,  had  been  paid  away  by  him  to  different  per- 
sons on  his  own  account.  It  was  proved  also,  that  on  the  same  day, 
Thursday,  the  5th  December,  he  paid  to  a  dealer  in  foreign  coin, 
ZOOL  for  doubloons,  which  he  had  contracted  for  three  days  before, 
and  which  were  delivered  to  him  on  that  day.  And  fiirther,  that  he 
left  his  country-house  at  Hackney  early  on  the  same  morning,  in  a 
staee  coach,  and  brought  with  him  a  travelling  portmanteau  of  linen 
and  a  drab  mat  coat,  which  he  had  contriv^  to  pack  up  without 
the  knowledge  of  his  family ;  that  he  provided  himself  with  some 
stockings,  night  caps,  and  gloves,  at  a  hosier's  in  Threadneedle-street, 
to  whom  he  said  that  he  was  going  out  of  town  for  a  few  days ;  and 
that,  after  having  procured  the  foreign  coin  and  American  securities, 
he  absconded  by  means  of  the  Falmouth  mail.  When  the  route 
which  he  had  taken  was  discovered,  he  was  speedily  pursued  and 
apprehended  at  Falmouth,  as  he  was  about  to  get  on  board  a  packet 
for  Lisbon,  to  which  place  he  acknowledged  that  he  intended  to  go 
in  the  first  instance,  and  afterwards  take  an  opportunity  of  getting 
to  America.  On  being  told  the  charge  made  i^ainst  him,  he  deli- 
vered up  the  11,000/.  American  bank  shares,  and  the  bag  of  doub- 
loona 
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The  question  left  to  the  jury  was,  whether  the  prisoner,  before 
he  received  the  check,  had  formed  the  design  of  converting  the 
money  which  should  be  received  by  means  of  it  to  his  own  use,  or 
whether  that  design  arose  in  his  mind  after  he  was  in  possession  of 
it  They  were  directed  to  find  the  prisoner  guilty,  if  they  were 
of  opinion  that  the  former  was  the  fact.  The  jury  were  of  that 
opinion,  and  returned  a  verdict  of  guilty.  Juogment  was  then 
respited,  and  the  case  reserved,  in  order  that  the  opinion  of  the 
judges  might  be  taken  upon  several  objections  made  by  the  pri- 
soner's counsel. 

As  to  the  counts  which  charj^d  the  stealing  of  a  bill  of  ex- 
change or  warrant  («.  e,  the  check)  it  was  objected  that  the  check 
was  one  entire  thing,  and  could  not  be  said  to  be  stolen,  as  part 
of  the  produce,  viz.,  6,500t,  was  applied  to  the  prosecutor's  use, 
therefore  there  could  not  be  a  taking  of  the  check  with  a  felonious 
intent 

As  to  the  same  counts,  it  was  also  objected,  that  under  the 
2  Geo.  2,  c.  25,  it  was  necessary  that  the  instrument  stolen  should 
be  of  value  in  the  hands  of  the  party  from  whom  it  was  stolen ; 
that  the  check  was  of  no  value  to  the  prosecutor  in  his  own  hands ; 
bat  that  if  it  had  been  lost  by  the  prosecutor,  and  got  into  the  hands 
of  a  third  person,  and  had  been  stolen  from  that  third  person,  it 
would  be  within  the  act,  as  being  then  an  instrument  of  value  in  that 
third  person's  hands,  otherwise  not 

It  was  also  objected  that  the  prosecutor  had  parted  in  this  case 
with  both  the  property  and  possession  oi  tne  bill  ot  exchanyp  or 
warrant,  an^  without  fraud  or  misrepresentation ;  and  this  case  was 
said  to  be  tEe  same  as  that  o^  voluntary  deposit  of  money  with  a 
banker,  who  had  previously  determined  to  apply  it  to  his  own  use. 

Tliat  the  identical  notes  paid  to  the  pnsoner  were  notes  on 
which  the  prosecutor  had  no  specific  claim,  and  never  were  vested 
in  hioL 

That  bank  jiotes  were  not  expected  in  return  for  the  check,  but 
another  and  a  difierent  thing,  viz.,  exchequer  bills. 

And  that  if  the  prosecutor  had  delivered  the  twenty-three  notes 
themselves  to  the  prisoner,  he  undertaking  to  buy  exchequer  bills 
with  them,  it  would  have  been  only  a  breach  of  contract,  which  he 
was  to  fiilfil  by  returning  exchequer  biUs,  and  that  he  was  to  be 
considered  as  debtor  to  the  prosecutor  for  the  deficiency. 

In  Hilary  Term,  1st  of  rebruaiy,  1812,  this  case  was  argued  in 
the  Exchequer  Chamber  before  all  the  judges  (except  Lawrence, 
J.,)  by  Scarlett  for  the  prisoner,  and  Gumey  for  the  crown.  And 
again  on  the  14th  of  Febniaiy,  1812,  before  all  the  judges  (ex- 
cept Lawrence,  J.,  and  Chambre,  J.,)  when  all  the  judges  present 
were  of  opinion  that  it  was  not  a  felony,  and  that  the  conviction 
was  wrong  upon  several  grounds.  First,  because  there  was  no 
firaud  or  contrivance  to  induce  Sir  Thomas  Flumer  to  yive  flie 
check;  Ifecondiy,  because  tbe  chectc  could  not  be  called  his  goods 
and  chattels,  and  was  of  no  value  in  his  hands ;  (e)  thirdly,  because 
he  had  never  had  possession  of  the  notes  received  at  the  bankers, 
so  that  they  could  not  be  called  his  notes ;  and  fourthly,  because 
the  bankers  were  discharged  of  the  money  by  paying  it  on  the 

(«)  See    Rex  r.    Mncklow,  R.   &  M.  C.  C.  R.  160,  where  a   similar  point  nas 
niied,  but  not  decided. 

VOL.  IL  D 


34 


Of  Larceny. —  Of  a  TaMng^  §fc.,hy  Delwery^  [book  iv. 


A  ebeque  in 
the  hands  of 
the  drawers 
may  be  the 
subject  of 
larceny. 


'Atkinson's 
case.    The 
prisoner  wrote 
a  letter  in  the 
name  of 
another,  to  a 
third  persottt 
requesting  a 
loan  of  money, 
and  obtainea 
the  money  by 
such  means : 
held  that  the 
pteperty  in  the 
money  passed 
by  the  deUrery 


check,  80  that  they  were  not  defrauded,  and  it  could  not  be 
the  money  was  stolen  from  them.  (/) 

But  where,  on  an  indictment  for  stealing  a  cheque,  it  appeared 
that  the  prisoner  was  employed  occasionally  as  clerk  to  the  prosecu* 
tors,  and  came  two  ot  three  times  a-week  to  keep  their  books,  for 
which  they  paid  him ;  when  not  with  them  he  endeavoured  to  do 
business  for  himself;  one  of  the  prosecutors  delivered  to  the  pri- 
soner, who  was  then  employed  by  him  as  derk,  a  cheaue  drawn  by 
the  firm  on  their  bankers,  Sir  C.  Scott  and  Ca,  payable  to  Messrs. 
Caldecott  or  bearer,  who  were  creditoref  of  the  prosecutors,  and 
desired  the  prisoner  to  deliver  it  to  Messrs.  Caldecott,  but  he  did 
not  deliver  it ;  and  on  the  same  day  cash  was  paid  for  it  by  the 
Messrs.  Scott  at  their  counter  to  some  stranger,  and  afterwanu  the 
prisoner  admitted  that  he  had  appropriated  the  cheque  to  his  own 
use ;  the  prisoner  was  found  guilty ;  but  the  question  whether  the 
cheque  in  the  hands  of  the  drawers  was  of  any  value,  and  could  be 
the  subject  of  larceny,  was  reserved  for  the  opinion  of  the  judges  in 
consequence  of  the  opinion  in  the  preoedinff  case,  that  the  cheque 
was  of  no  value  in  the  drawer's  hands ;  and  ue  judges  a£Srmed  the 
conviction,  {g) 

So  where,  upon  an  indictment  for  stealing  a  cheque,  it  appeared 
that  the  prosecutor  gave  the  cheque,  which  was  drawn  by  himself 
upon  J.  M.  and  Sons,  payable  to  G.  Mumford  or  bearer,  to  his  female 
servant  under  cover,  which  was  sealed  up,  and  that  he  had  told  the 
prisoner,  who  was  also  his  servant,  tnat  he  would*  receive  the 
packet  containing  the  cheque  from  her,  and  that  he  was  to  deliver 
It  to  Mr.  G.  JVmmford,  of  Downham,  to  whom  the  packet  was 
directed,  and  the  packet  so  containing  the  cheque  was  delivered 
to  the  prisoner,  and  he  did  not  deliver  the  cheque  to  Mr.  Mum- 
ford,  but  received  the  amount  of  it  frt)m  the  persons,  on  whom  it 
was  drawn,  and  never  accounted  to  Mr.  Mumford  or  the  prose- 
cutor for  that  sum  or  any  part  of  it;  upon  a  case  reserved, 
upon  the  questions  whether  tne  cheque  was  a  valuable  securi^ 
or  an  instiument  within  the  7  &  8  Geo.  4,  c  29,  s.  5;  and 
whether,  under  the  circumstances,  it  could  be  made  the  subject  of 
larceny ;  the  judges  held  unanimously  that  the  case  was  governed  by 
thepreceding one,  and  the  conviction  was  affirmed. (A) 

Tne  principle  that  cases  of  this  description,  where  the  property 
in  fact  passes  by  the  deliveiy  of  the  owner,  will  fidl  within  the 
same  nue,  though  the  credit  may  have  been  obtained  by  fraudu- 
lently using  the  name  of  another  person,  (»)  was  further  acted  upon 
in  the  following  case.  The  prisoner  was  indicted  for  stealing  two 
bank  notes,  the  property  of  William  Dunn.  The  £Eicts  were,  that 
the  prisoner  employed  one  Dale,  to  whom  he  was  previously  un- 
known, to  cany  a  letter  to  the  prosecutor,  and  told  him  to  say  to 
the  prosecutor  that  he  had  brought  the  letter  frqpd  Mr.  Broad. 
He  also  told  Dale  to  bring  the  answer  to  him  in  the  next  street, 
where  he  would  wait  for  him.  Dale  carried  the  letter  to  the  prose- 
cutor, to  whom  it  was  directed.    It  was  written  in  the  name  of  a 

if)  Walsh's  case,  BSL  T.  1812.  Ross.  It  was  also  held  that  the  dieqae  might 

&  Ry.  216.  2  Leach,  1054, 1082.  4Taimt  be  described  as  a  ?alnable  security  in  the 

258, 284.  indictment,  and  that  it  was  unnecessary  to 

(g)  Rex  V.  Metcalf,  R.  &  M.  C.  C.  R.  state  that  M.  and  Sons,  the  dimwees,  were 

433,  Littledale,  J.,  dubitanle.  bankera. 

(A)  Rog.  V,  Heath,  2  Moo.  C.  0.  R.  33.  (t)  Ante,  p.  27. 


CHAP.  IX.  §  I .]   Where  the  Property  is  parted  with. 

Mr.  Broad,  who  was  a  friend  of  the  prosecutor's,  solicited  the 
loaa  of  three  poands  for  a  few  days,  ana  desired  that  the  money 
might  be  enclosed  back  in  the  letter  immediately.  The  prosecutor, 
upon  the  receipt  of  this  letter,  sent  the  bank  notes  in  question, 
enclosed  in  a  letter  directed  to  Broad,  which  he  delivered  to  Dale, 
who  detivered  it  to  the  prisoner  as  he  was  first  ordered.  The  letter 
sent  by  the  prisoner  to  the  prosecutcH:  was  altogether  an  imposition. 
It  was  objected  on  behalf  oi  the  prisoner  at  the  trial  that  this  was  no 
felony,  because  the  absolute  dominion  of  the  property  was  parted 
with  Dv  the  owner,  though  induced  thereto  by  means  of  a  fidse  and 
firaudment  jHietence.  And  the  prisoner  having  been  convicted,  the 
case  vras  submitted  to  the  consideration  of  me  judges,  who  (with 
the  exception  of  Buller,  J.,  who  was  absent)  held  Siat  it  was  no 
felony,  as  it  appeared  that  tiie  property  was  intended  to  pats  by  i^ 
detainry  of  thi  owner,  jj)  '^ 

The  cases  which  have  been  thus  cited  abundantly  establish  the 
proposition  first  laid  down,  that  where  the  property  in  the  goods 
taken  has  been  ported  with  h^  the  owner,  there  can  lae  no  larceny. 

But  if  tne  owner  nas  not  parted  with  the  property  in  the  goods,) 
but  onlywith  the  possession  o^  themT'the  question  of  larceny  still 
r^iuns  open,  and  will  Qepend  upon  the  fact,  whether,  at  tEe  time 
of  the  alleged  felSnious  taking,  the  owner   had   parted  with  the 
(3  the  goods  m  such  a  manner,  i 
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of  the  ownev, 
and  therefore 
that  the  offence 
did  not  amomit 
to  felony. 


ion 


Miner,  and  to  such  an  extent, 
'or  it  tbe^wner  of  the  goods 


^  to  exclude  the  idea  j>f  farespass.  F  _  ^_ 
parted  vnth  the  possessicm  ol  them  wi&ouTfiraud  practiBed  by  the/ 
taker,  and  if,  a^r  the  owner  had  so  parted  with  the  possesion  ofl 
them,  nothing  was  done  to  determme  the  privity  of  contract,! 
under  which  the  taker  had  the  possession  of  them  delivered  toi 
him,  no  trespass,  and  therefore  no  larceny,  can  be  committed  by  I 
their  conversion. 

Upon  the  subject  therefore  of  larceny,  where  the  owner  or  per- 
son authorized  to  dispose  of  the  goods  has  parted  with  die  possession 
of  them  by  delivery  to  the  party  accused,  the  inquiry  seems  to 
resolve  itseli  mto  two  heads:  first,  Whether  the  delivery  were  ob» 
tuned  firaudulently  vrith  intent  to  steal  tEe  goo^;  and  u  the  deli- 
very were  not^  obtained,  then,  secondly,  Whedyr  the  lavrful 
possession  has  been  determined^  and  whether  there  has  been  any 
new  and  felonious  taking. 


DeliTerv, 
where  the 
owner  doe*  not 
part  tcith  the 
property^  but 
only  with  the 
posaession  of 
the  goods. 


L  The  cases  in  which  it  has  appeared  that  the  delivery  of  the 
goods  was  obtained  firaudulently,  and  with  intent  to  steal  them, 
consist  principally  of  transactions  iisually  described  by  the  term 
swindling,  and  which  have  been  in  most  instances  carried  on  by 
the  common  arts  adopted  on  such  occasions.  In  a  few,  however, 
the  more  aggravated  proceeding  has  been  adopted  of  getting  firau- 
dulent  possession  of  the  goods  by  act  of  law. 

The  prisoners  S.  Greatrix  and  J.  Sharpless  were  convicted  of 
larceny,  in  stealing  six  pur  of  silk  stockings,  the  property  of  Owen 
Hudson ;  but,  a  doubt  arising  as  to  the  propriety  of  the  conviction, 
the  judgment  was  respited,  and  the  question  referred'  to  the  consi- 
deration of  the  judges  on  the  following  case :  Greatrix,  in  the  char 

{J)  Bcr   9.  Jamei  William  Atkinaon,  considered  this  case  as  within  the  statote  33 

Mr.  Le  BOM,  J^  O,  B.  n99,  US  MlcC.  Hen.  8,  c.  1.  (now  repealed)  against  false 

T.  1799.    2  East,  P.  O.  c.  1^,  a.  104,  tokens,  which  particularly  speaks  of  coun. 

p.  673,  where  it  is  also  said  that  the  jndges  terfeit  letten. 

d2 


Delirerjr 
where  it  has 
been  obtained 
fratuiulently. 
with  intent  to 
steal  the  goods. 


Sharpless  and 
Greatrix 's 
case.     A 
hosier  by  the 
desire  of  the 
prisoner  took  a 


his  lodgings 
where  the 
prisoner  pre- 
tended to 
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variety  of  silk    TOcter  of  servant  to  Shiupless,  left  a  note  at  the  shop  of  Mr.  HudsoQ» 
stockings  to      ^Jjq  ^^8  a  hosier  in  tfridge-street,  Westminster,  desiring  that  he 
would  send  an  assortment  of  silk  stockings  to  his  master's  lodgings  at 
the  Red-lamp  in  Queen-square.     Mr.  Hudsoii  in  consequence  took 
a  variety  of  silk  stockings  according  to  the   direction.     Greatnx 
of  them^a^"^*  Opened  the  door  to  him,  and  introduced  him  into  a  parlour,  where 
set  them  apart   Sharplcss  was  sitting  in  a  dressing-gown,  his  hair  just  dressed,  and 
^dt?* ^^^    ^^  unusual  quantity  of  powder  aU  over  his  face.     Mr.  Hudson  un- 
having^sentthe  folded  his  wares,  and  Sharpless  looked  out  six  pair  of  silk  stockings, 
hoder  to  fetch   the  price  of  which  Mr.  Hudson  told  him  was  fourteen  shillings  a 
■J™  ™*^J®       pair ;  and  he  then  desired  Mr.  Hudson  to  fetch  some  silk  pieces  for 
camped  wkh      oreeches,  and  some  black  silk  stockings  with  French  clocks.     Mr. 
the  stockings :  Hudson  hung  the  six  pair  of  stockings,  which  Sharpless  had  looked 
to  hTf  ^^^^^^  ^^U  on  the  back  of  a  chair,  and  went  home  for  the  other  goods ;  but 
*"*''^*    no  positive  ^reement  had  taken  place  respecting  the  stockings. 
Dunng  Mr.  Hudson's  absence,  Sharpless  and  Greatnx  decamped 
with  the  six  pair  of  stockings,  which  were  proved  to  have  been  after- 
wards pawned  by  Sharpless.     The  judges  were  of  opinion,  that  the 
conviction  was  nght,  for  the  whole  of  the  prisoners  conduct  mani- 
fested an  original  and  preconcerted  design  to  obtain  a  tortious  pos- 
session of  the  property  ;  and  the  verdict  of  the  jury  imported,  that 
in  their  beUef  the  evil  intention  preceded  the  leaving  of  the  goods. 
The  judges  thought  also  that,  even  independently  of  the  preconcerted 
design  and  evil  intention,  there  did  not  appear  to  be  a  sufficient 
delivery  to  change  the  possession  of  the  property,  {k) 
Prevailing  on        Frevailins;  upon  a  tradesman  to  take  goods  proposed  to  be  bought 
take  cwdTtoa  ^  ^  given  placc  under  pretence  that  the  price  shall  then  be  paid  for 
place  on  pre-    them,  and  further  prevailing  upon  him  to  leave  them  there  in  the 
*S"?f  ?'*  ^    ^^^  ^^  *  third  person,  and  men  getting  them  from  that  third  person 
paW  for*them    ^^^^^^  P^y^^S  ^®  price,  is  larceny,  if  ab  initio  the  intention  was  to 
and  inducing '   get  the  goods  m>m  the  tradesmen  and  not  to  pay  for  them.     Upon 
an  indictment  for  stealing  trinkets  and  &ncy  articles,  the  property  of 
A.  Berens,  it  appeared  that  the  prisoner  cialled  at  the  shop  of  Be- 

^ ,     rens,  to  whom  he  was  a  perfect  stranger,  and  said  to  him,  **  I  am 

and  then  get-    come  to  take  a  choice  of  fancy  articles ;  I  am  going  into  the  country ; 

him  withour"  ^  ^^^  V^J  J®"  ^^^  if  YOU  will  deliver  the  goods,  and  you  must  serve 

paying  for  me  as  low  as  you  can.      He  then  vnrote  on  a  card  his  name,  and  the 

them,i8lar-  address,  "  Coach  Office,  Swan  Inn,  Lad-lane;"  and  another  card 

intent  ab  initio  ^^^ely  describing  where  he  lodged.     He  then  selected  the  articles 

was  to  get  the  in  the  indictment,  and  desired  that  they  should  be  taken  the  next 

goods  without  day  at  five  in  the  afternoon  to  the  coach  office.     An  invoice  of  the 

jmywig  or  goods  was  made  out  by  Berens  in  the  presence  of  the  prisoner;  and 


him  to  leave 
them  there  in 
the  care  of  a 
thurd  person. 


(k)  Rex  V.  Sharpless  and  Greatnx, 
O,  B.  1772.  1  Leach,  92.  2  East,  P.  C. 
c.  16,  a.  105,  p.  675.  In  the  debate  on 
Semple*s  case,  (^2  East,^  P.  C.  c.  16,  s.  112, 
p.  692,  693,)  a  case  'was  mentioned  as 
naving  been  determined  very  recently  by  the 
Judges,  where  a  man  ordered  a  pair  of  can- 
dlesticks from  a  sil?ersmith  to  be  sent  to  his 
lodging^  whither  they  were  sent  aocord- 
irgiy,  with  a  bill  of  parcels  by  a  servant ; 
and  the  prisoner  contriying  to  send  the 
servant  back,  under  some  pretence,  kept 
the  goods  ;  and  it  was  rulea  to  be  felony, 
although  they  were  delivered  with  the  bill  of 


parcels;  such  delivery  being  made  under 
an  expectation  by  the  owner  of  being  paid 
the  money  ;  for  the  jury  found  that  it  was  a 
pretence  to  purchase  with  intent  to  steal. 
Mr.  East,  however,  remarks  upon  this  case, 
that  it  must  be  understood  that  the  pri- 
soner ran  away  with  the  £[oods,  or  did  some 
other  act  to  denote  an  mtention  of  with- 
drawing himself  from  any  account  of  them ; 
and  that  no  credit  was  intended  to  be 
ffiven  him,  but  that  it  was  meant  as  a  sale 
for  ready  money  only.  2  East,  P.  C.  ibid, 
note  (a). 


CHAP.  IX.  §  1 .]   Where  tfie  Property  is  parted  ivitL  ^' 

the  next  day»  at  five,  Berens  carried  the  goods,  packed  in  a  case,  to 
the  Swan.  The  prisoner  met  him  there,  and  said,  '^  I  am  surprised 
that  my  friend,  who  promised  to  be  here,  is  not  come/  In  a  quarter 
of  an  hour  a  letter  was  brought  by  the  twopenny  post  to  the  pri- 
soner, who,  after  appearing  to  read  it,  said,  "  This  is  my  very  good 
friend,  who  will  give  me  200^.,  at  Tom's  Coffee-house,  at  half-past 
seven."  He  desired  Berens  to  meet  him  there  at  that  time,  and 
then  desired  the  book-keeper  to  reserve  a  place  for  him  by  the 
Manchester  coach  next  day,  when  he  said  he  would  take  the  case 
with  hinL  Some  doubt  was  expressed  whether  it  was  not  too  large 
for  the  coach ;  both  Berens  ana  the  prisoner  desired  it  micht  be 
taken  care  of;  and  Berens  swore  on  his  cross-examination  that  he 
considered  the  goods  to  be  sold,  if  he  got  his  cash,  but  not  before. 
Both  left  the  coach  office.  Berens  went  to  Tom's  at  the  time  ap- 
pointed, but  saw  no  friend  of  the  prisoner's,  nor  the  prisoner.  Half 
an  hour  after  they  had  left  the  oiBce,  the  prisoner  returned  to  it, 
telling  the  book-keeper  he  had  altered  his  mind,  and  would  take  the 
case  away  then.  He  offered  him  a  sovereign  for  his  trouble,  hired 
a  porter  to  carry  the  case  into  the  street,  and  there  hired  a  cart,  in 
whidi  he  had  it  conveyed  to  a  house  on  the  other  side  of  the  river. 
He  was  found  in  that  nouse  in  two  hours,  with  the  case  unp&cked, 
and  the  goods  all  about  the  room.  The  prisoner's  counsel  contended 
that  he  was  entitled  to  a  verdict  of  acquittal,  as  a  complete  sale  of 
the  goods  had  taken  place.  But  the  jury  were  directed  to  consider 
whether  they  were  satisfied  by  the  evidence  that  the  prisoner,  when 
he  first  called  upon  Berens,  had  no  intention  of  buying  and  paying 
for  the  goods,  but  gave  the  order  for  the  purpose  of  setting  them  out 
of  Berens's  possession,  and  afterwards  clandestinely  removing  and 
converting  uiem  to  his  own  use ;  and,  if  they  were  so  satisfied,  to 
find  the  prisoner  fl:uilty,  which  they  did.  And,  upon  a  case  reserved, 
the  judges  were  clearly  of  opinion  that  there  was  a  felonious  taking, 
the  jury  having  found  that  the  prisoner's  intention,  ab  ivitioy  was  to 
get  the  goods  out  of  Berens's  possession,  and  then  clandestinely  remove 
and  convert  them  to  his  own  use,  and  that  the  conviction  was  right  (/) 

The  plaintiff  dealt  in  slippers ;  one  Fuller,  who  likewise  dealt 
in  them,  came  to  him  and  asked  for  fifteen  dozen  of  slippers, 
saying  he  had  an  order  for  them ;  the  plaintiff  refused  to  trust  him 
with  the  goods,  but  went  with  him  to  the  place  of  sale,  which  was 
the  warehouse  of  the  defendants,  wholesale  shoe  manufacturers ;  on 
arriving  there  Fuller  said  to  the  plaintiff,  ^'  You  must  not  go  in,  or 
you  will  spoil  my  custom;"  the  plaintiff  remained  on  the  outside  a 
Quarter  of  an  hour,  when  Fuller  came  out,  having  sold  and  deUvercd 
tiie  slippers  to  the  defendants  in  the  warehouse,  and,  being  asked 
by  the  plaintiff  for  the  money,  made  an  excuse,  and  soon  afterwards 
ran  away.  The  plaintiff  indicted  Fuller  for  stealing  the  slippers,  and 
he  was  convicted,  (m) 

Taking  goods  the  prisoner  has  bargained  to  buy  is  felonious,  if  by  Taking  irood» 
the  nsaee  me  price  ought  to  be  paid  before  they  are  taken,  and  the  cowentof  th« 
owner  cud  not  consent  to  their  being  taken,  and  the  prisoner,  when  owner  before 
he  bargained  for  them  did  not  intend  to  pay  for  them,  but  meant  to  pap^ing  tbe 
get  them  into  his  possession,  and  dispose  of  them  for  his  own  benefit  P'*®®*  "^  ^^ 


(0  Bei  p.  CMnpbell,  R.  &  M.  C.  C.  B^      R.  476. 
179,  dted'm  Aepkenson  v,  nan,  4  i^lng.  (w)  Lyons  ».  De  Pass,  11  A.  &  £.  326. 
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by  the  usage 
the  price  ought 
to  be  first  paid, 
is  larceny,  if 
the  bargain 
was  made  with 
intent  to  obtain 
them  without 
paying  for 
them. 


Wilkins's  case. 
Where  the 
owner  of  goods 
tent  them  by 
his  servant  to 
bo  delivered  to 
A.,  and  the 
prisoner  firau- 
dulentlv  pro- 
cured the 
delivery  of 
them  to  him- 
self, by  pre- 
tending to  be 
A.,  it  was 
holden  to  be 
larceny. 


Of  Larceny, -^^Of  a  Taking y  g^c,  by      [book  iv. 

without  paying  for  them.  Upon  an  indictment  for  stealinff  fiwir 
oxen,  the  property  of  the  Marquis  of  Tavistock,  it  appeared  tnat  R. 
Baker  was  employed  by  the  bailiff  of  the  Marquis  to  sell  the  oxen  at 
Ampthill  fair  for  ready  money.  The  prisoner  inquired  the  price, 
and  agreed  for  48^  10s,  Baker  asked  him  to  mark  them  (wmch  is 
done  by  clip|)ing  off  some  hair),  he  said,  '^  No,  Til  mark  them  hj" 
and-by,  ana  if  you  go  down  to  the  Kmg's  Arms  Fll  pay  you  nur 
them."  Baker  soon  went  to  the  King's  Arms,  but  did  not  nnd  the 
prisoner;  having  dined  there  Baker  returned  into  the  fidr  to  the 
place  where  he  had  left  the  beasts,  but  they  were  gone.  Two  wit- 
nesses severally  proved  that  they  purchased  two  of  the  oxen  in  the 
fair  from  the  prisoner.  Search  was  afterwards  made  for  him  in  the 
fair  and  at  the  diffsrent  inns,  without  success.  Baker  said,  that  the 
custom  was  to  mark  the  beasts  when  they  were  sold ;  that  they  are  not 
delivered  until  they  are  paid  for,  whicn  is  generally  about  dinner 
time,  and  if  the  prisoner  had  applied  to  him  for  leave  to  drive  them 
away,  he  would  nave  reftised  till  he  had  received  the  price.     The 

Erisoner  told  him  his  name  was  Gilby,  but  did  not  mention  where 
e  lived.  Garrow,  B.,  left  it  to  the  jury  to  say,  whether  the  pri« 
soner,  at  the  time  he  made  the  barjpun,  intended  to  pay  for  the 
oxen,  or  merely  to  get  them  into  hispossession  to  sell  them  and 
convert  the  money  to  his  own  use.  Ine  jury  found  the  prisoner 
guilty,  and  said  they  thought  he  never  at  any  time  intendea  to  pay 
lor  the  beasts.  And,  upon  a  case  reserved,  the  conviction  was 
afiirmed,  the  jury  having  found  that  the  prisoner  never  meant  to  pay 
for  the  oxen,  (n) 

The  prisoner,  John  Wilkins,  was  indicted  for  stealing  a  great 
many  pair  of  stockings,  the  proper^  of  William  Wayte.  The  fol- 
lowing were  the  (acts  of  the  case:  Ine  prosecutor,  Mr.  Wayte,  who 
was  a  natter  and  hosier  near  the  Haymarket,  delivered  two  parcels, 
containing  the  goods  mentioned  in  the  indictment,  to  his  apprentice, 
with  directions  to  cany  them  to  the  house  of  Mr.  Heath,  a  nosier,  in 
Milk-street,  Cheapside.     As  the  apprentice  was  woinst  up  Ludgate- 


hill,  with  the  parcels  under  his  arm,  he  was  met  by  the  prisoner  at 

the  bar,  who  asked  him  where  he  was  gcong  ?    T( 

prentice  answered,  '^to  Mr.  Heatli's.''    The  prisoner,  producing  a 


^o  which  the  ap- 


small  parcel,  replied,  "  I  know  your  master,  and  I  owe  him  for  those 
parcels ;  I  was  going  for  them  to  your  shop>  therefore  do  you  give 
me  your  parcel^  ana  take  this  back  to  your  master ;  there  is  a  letter 
inside,  and  it  must  be  immediately  forwarded  to  Mr.  Brown." 
The  apprentice  accordingly  consented  to  the  proposed  exchange, 
and  debvered  the  two  parcels  to  the  prisoner,  and  tne  prisoner  d3i- 
vered  his  parcel  to  the  apprentice.  The  prisoner,  having  effected 
this  exchange,  endeavourea  to  separate  himself  from  the  apprentice ; 
but  his  manner  created  a  slight  degree  of  suspicion  in  the  apprentice's 
mind,  who,  to  satisfy  his  doubts,  ran  after  the  prisoner,  and  asked 
him  if  he  was  the  Mr.  Heath  to  whose  house  he  was  conveying  the 
parcels  ?  The  prisoner  replied,  that  he  was  Mr.  Hea&,  and  desired 
the  apprentice  to  make  naste  home  with  the  other  parcel  The 
parcel  which  was  delivered  by  the  prisoner  contained  a  collection  of 
old  rags  of  no  value,  and  he  was  not  the  Mr.  Heath  he  pretended 
to  be.     The  iury  were  of  opinion  that  the  prisoner,  by  &lsely  pre- 


(n)  Rex  o.  Gilbert,  K.  &  M.  C.  C.  E.  185. 
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tewiing  that  he  was  goinff  to  the  house  of  the  prosecutor  for  Mr. 
Heath^  parcels,  had  contrived  to  make  this  exchange  of  parcels  with 
an  intent  wrongfully  to  obtain  and  convert  to  his  own  use  the  goods 
mentioned  in  the  indictment^  and  therefore  they  found  him  guilty. 
The  Court,  however,  being  doubtfiil  whether,  under  all  the  circum- 
stances, the  crime  amounted  to  felony,  the  judgment  was  respited, 
and  the  case  referred  to  the  consideration  of  the  twelve  judges,  who 
were  unanimously  of  opinion  that  the  conviction  was  right  The 
learned  judge  (Gould,  J.,)  who  delivered  their  opimon,  said,  that  it 
appeared  to  him  that  the  prisoner's  having  obtained  these  goods 
fimndulently  from  the  apprentice  was  just  the  same  as  if  he  had  ob- 
tained them  from  the  actual  possession  of  the  master,  (o) 

A  {>r]soner  was  indicted  finr  stealing  bristles,  and  it  appeared  that  Gettinggoodt 
the  prisoner  went  to  the  counting-house  of  the  prosecutor  and  repre-  ^^kSart**^ 
sented  that  he  lived  at  No.  40,  Crispin-street,  Spitalfields,  and  pro-  ^  ezpran  ^ 
posed  to  buy  four  casks  of  bristles,  and  pay  ready  money  on  delivery ,  conditioii  that 
and  was  toM  by  the  prosecutor^s  clerk  that  as  ne  was  a  stran^r  he  ^^^^oarof 
could  not  have  them  on  any  other  terms.     The  prisoner  said,  he  the  cart  until 
wanted  to  send  two  of  the  casks  immediately  to  Birmingham.    The  they  were  paid 
invoice  and  the  weighing  order  were  given  to  the  prisoner,  and  the  ^jj^^^^ 
deCveiy  order  was  sent  by  a  derk  of  the  prosecutor's  to  the  wharf,  S^JmSe 
where  the  bristles  were  then  lyiii^  which  ne  broug|ht  back,  the  pri-  cart  withoat 
soner  not  having  paid  the  money.  On  Monday  following  the  prisoner  ^^i/||^. 
came  again  to  the  counting-house  between  twelve  and  one,  and  the  oony.'if  the 
dehvery  order  was  then  on  the  prosecutor^s  desk,  and  said  he  would  prisoDcr  in- 
pay  the  money,  but  had  not  got  a  check ;  he  was  told  by  the  deri^  ^ todefr«ad! 
that  if  he  wished  to  p|ay  the  money,  he  had  no  objection  to  give  him 
the  delivery  order,     llie  prisoner  went  away  with  the  oraer,  and 
the  derk  followed  him  almost  immediately  to  the  wharf,  and  found 
the  prisoner  busy  loading  the  bristles  into  a  cart    The  clerk  stopped 
the  dehvery  at  tne  whan  about  one  o'clock ;  but  in  consequence  of 
what  was  said  by  the  prisoner,  and  the  wharf-derk  having  said  that 
he  knew  the  prisoner,  and  he  had  had  goods  delivered  to  him  in 
the  regular  way  before,  no  further  opposition  was  made.     The  derk 
told  tne  prisoner  that  the  reason  why  he  would  not  suffer  him  to 
take  the  goods  from  the  wharf  was,  that  the  reference  the  prisoner 
had  given  was  one  he  could  not  trust;  and  he  consented  to  the  bris- 
tles being  taken  away,  upon  the  express  condition,  and  the  engage- 
ment dl  the  prisoner,  that  they  should  be  paid  for  at  his  door  in 
Crispiurstreet,  before  they  were  lodged  in  the  house.    Nobody  was 
sent  to  accompany  the  cart,  but  anomer  clerk  of  the  prosecutors  was 
directed  to  be  at  the  prisoner's  door  a  little  before  two  o'clock,  which 
would  be  the  time  the  cart  would  arrive,  for  the  purpose  of  receiving 
payment  before  the  eoods  were  taken  from  the  cart    That  derE 
went  to  the  prisoner's  house.  No.  40,  Crispin-street,  and  after  waiting 
tin  half-past  three,  he  came  back  without  seeing  the  prisoner,  the  cart, 
or  the  goods.     Tlie  carman,  who  drove  the  goods  from  the  wharf, 
was  directed  by  the  prisoner  to  drive  to  Spitalfields,  and  when  he 
had  got  part  of  the  way  he  was  directed  by  the  prisoner  to  turn 
down  another  street,  ana  wait  at  the  comer  of  a  street,  where,  not- 
withstanding the  remonstrances  of  the  carman,  the  bristles  were  put 
by  the  prisoner's  directions  into  another  cart,  and  driven  away  in  a 

(e)  WMos'a  case,  O.  B.  1789, 1  Leach,      See  Rex  «.  Longstreeth,  R.  &  Id.  C.  C.  B. 
520.    2  Enst,  P.  C.  c.  16»  t.  104,  p.  673.       137,  ante.  p.  30. 
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direction  contrary  to  Spitalfields,  and  lodged  in  an  empty  warehouBe, 
and  the  next  morning  the  prisoner  offered  the  bristles  for  sale,  re- 
presenting that  he  hra  taken  them  for  a  bad  debt  It  was  objected 
that  the  clerk  having  permitted  the  prisoner  to  take  possession  of 
the  delivery  order,  there  was  a  complete  transfer  of  the  property, 
and  that  the  subsequent  conversion  was  a  mere  breach  of  contract : 
but  the  Recorder  thought  that  it  was  a  mere  permission  to  enable 
him  to  remove  them  to  his  door  in  Spitalfields,  with  a  full  engage- 
ment on  the  part  of  the  prisoner  that  the  order  was  not  to  operate 
to  enable  him  to  put  them  within  his  own  premises  till  the  money 
was  paid ;  and  he  told  the  junr  that,  if  they  believed  there  never  was 
any  bond  fide  intention  to  buy,  but  an  intention  to  get  the  goods 
by  fraud  from  the  owner,  they  should  find  the  prisoner  gml^: 
which  they  did,  and  said  that  they  thought  the  prisoner  had  no  in- 
tention to  buy,  but  to  get  them  by  fraud  fix)m  the  owner ;  and,  upon 
a  case  reserved,  the  judges  held  that  the  conviction  was  right,  the 
jury  having  found  that  the  prisoner  never  meant  to  buy,  but  to 
den-aud  the  owner,  {p) 
Obudoing  So  where,  upon  an  indictment  for  stealing  three  pounds  weight  of 

^^  tb"  *  .  ^'^^^^  ®^^  2*'  2rf-j  it  appeared  that  the  prisoner  went  to  the  shop  of  a 
mentor  a  £?'  cheesemonger  and  ordered  about  three  pounds  of  cheese  to  go  to 
half-crown,  the  No.  46,  Regent-square,  to  one  Edmonds,  and  the  prosecutor's  boy 
servant  haying   ^^  ^  |^g  j^.  directly  with  chamre  for  a  crown  piece.     When  the  lad 

noauthomy  to^  -r*  ^  »  \      T^     y  l^-  ^i_«  j 

part  with  the     g^^  near  Kegent-square  with  the  cheese,  the  prisoner  met  him  and 

gwMb  without    said,  **  Oh,  you  have  got  the  cheese,  I  forgot  to  order  sixpenceworth 

Crcen°*ifUie    ^^  ^^^ '  if  you  will  give  me  the  change  and  the  cheese  I  will  pay 

intent  was  to^    70U.'     The  lad  then  gave  him  the  cheese  and  2«.  2d, ;  he  then  gave 

obtain  the         the  lad  a  crown,  which  turned  out  to  be  a  bad  one,  though  the  lad 

p^fffor^"*    believed  it  to  be  a  good  one  at  the  time  he  took  it ;  the  lad  went 

ihem.    ^'        h^ii^  for  the  eggs ;  the  lad  said,  that  if  he  had  gone  to  Edmonds's  he 

should  have  lefl  the  things  there,  but  not  the  change  without  the 

money,  and  that  he  had  no  authority  to  part  with  these  goods  unless 

he  received  the  crown  piece.     The  master  said,  that  his  intention 

was  to  sell  the  goods,  and  if  he  received  the  crown  he  should  be 

obliged  to  furnish  the  difference ;  he  never  expected  the  goods  back 

again,  and  the  boy  had  no  authority  to  part  with  the  change  or  the 

foods  without  payment     Mr.  Seijt.  Arabin  (after  consulting  Parke, 
t.,  and  Patteson,  J.,)  told  the  jury  that  if  they  thought  that  it  was  a 
preconcerted  scheme  to  get  possession  of  the  property  without  ^ving 
anything  for  it,  and  that  the  boy  had  the  Umited  authority  onlv>  they 
should  nnd  the  prisoner  guilty,  (y) 
Fraodulently         So  where,  upon  an  indictment  for  stealing  a  mare,  it  appeared  that 
obtaining  a       the  prosecutor  intending  to  sell  his  mare  at  a  fair,  sent  her  thither 
servanrwho      ^1  *  servant,  to  whom  he  gave  no  authority  to  sell  the  mare,  or  to 
had  no  aatho-    deal  with  her  in  any  way  till  he  had  himself  arrived  there.     At  the 
'^'*^K^  *^"f  7     ^^^  ^^  prisoner  asked  the  servant  the  price  of  the  mare,  and  he  told 
honw^Httle     ^™  *^bl.\  the  prisoner  then  desired  him  to  trot  her  out;  the  pri- 
value,  is  lar-      soner  then  went  and  talked  to  a  man  on  horseback  and  a  man  on 
««^y«  foot,  and  then  walked  away.     These  two  men  then  went  up  to  the 

servant,  and  the  man  on  K)ot  offered  the  man  on  horseback  24iL  for 
the  horse  he  was  riding,  which  the  latter  refused,  saying,  he  would 

(p)  Rex  0.  Pratt,  R.  &  M.  C.  C.  R.  250.      Jackson,  ante,  p.  29,  e«  ^lorre,  whether  in 
(?>  Rex  p.  Small.  8  C.  iSt  P.  46.    bc</      this  case  the  property  was  not  parted  with. 
i«<^  Parkcs's  case,  ante,  p.  25,  a»d  Rex  w      C.  g.  G, 
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not  sell  him  at  any  price,  upon  which  the  man  on  foot  stepped  aside 
to  the  servant,  and  said,  if  he  would  chop  the  mare  for  the  oorse  the 
maa  was  ridine,  he  would  give  him  24^  for  the  chop,  and^«.  to  put 
in  his  own  pocket,  at  the  same  time  taking  from  his  pocket  what  ap- 
peared to  be  bank  notes.  The  servant  decUned,  saying,  the  mare 
was  not  his;  but  being  persuaded  by  the  man  on  foot,  the  servant 
accompanied  the  two  men  for  about  half  a  mile,  and  then  agreed  to 
the  exchange  of  horses  on  the  terms  proposed,  and  as  soon  as  the 
saddles  were  changed  the  man,  who  had  been  on  horseback,  rode 
away,  and  on  the  servant  looking  round  for  the  man  on  foot  he  per- 
ceived that  he  had  gone  away  while  the  saddles  were  changing.  The 
horse  left  in  exchange  was  worth  about  4L  The  prisoner  had  after- 
wards sold  the  mare  for  14^,  saying  that  he  had  ^t  it  in  a  chop  at 
the  &ir.  It  was  submitted,  on  behalf  of  the  prisoner,  that  as  the 
servant  meant  to  part  with  the  entire  property  m  the  mare,  and  not 
with  the  possession  only,  it  was  no  larceny ;  but  it  was  held  that  there 
was  no  puting  with  the  property  in  the  mare,  as  the  servant  had  the 
mere  charge  of  her,  and  had  no  riffht  to  deal  with  the  property  in 
her  in  any  way  whatever.  And  it  the  prisoner  was  in  league  with 
the  two  other  men,  and  they  three,  by  a  fraud,  in  which  each  of 
them  was  to  take  his  part,  ana  did  take  his  part,  induced  the  servant 
to  part  with  the  possession  of  the  mare  under  colour  of  an  exchange, 
but  they  intending  all  the  while  to  steal  the  mare,  the  prij9oner 
ought  to  be  found  guilty,  (r) 

The  prisoner,  R.  Hench,  was  indicted  for  stealing  a  chest  and  Hench'scciie. 
fifty-nine  pounds  weight  of  tea,  which,  in  one  count  of  the  indict-  Frandnlently. 
ment,  were  stated  as  the  property  of  James  Lay  ton  and  W.  J.  ^y^^^  ^^^^ 
Thompson ;  and,  in  another  count,  as  the  property  of  the  East  from  the  India 
India  Company.     The  facts  were,  that  Messrs.  Layton  and  Co.,  Houae,  though 
who  were  tea  brokers,  had  purchased  the  chest  of  tea  in  (]|uestion,  ^LJ^I^^e* 
Na  7100,  at  the  East  India  House,  but  had  not  taken  it  away,  ud  permit, 
when  the  prisoner,  who  was  in  no  way  employed  by  them,  went  j"oWen  to  be 
thither,  ana,  going  up  to  the  place  where  the  request  papers  were   •'^"^ 
kept,  selected  one  of  them,  and  then  proceeded,  with  the  paper  in 
his  hand,  as  if  to  look  for  a  chest  ot  tea  corresponding  witn  the 
number  on  the  paper.     The  servant  in  the  India  House  who  had 
the  care  of  the  request  papers,  seeing  him  so  engaged,  went  up  to 
him,  took  the  paper  which  was  in  his  hand,  and,  seeing  the  number 
7100  upon  it,  pointed  to  a  chest  with  a  corresponding  number, 
and  said,  that  was  the  chest  he  wanted,  and  then   returned   the 
paper  to  him,  in  order  that  he  might  go  to  the  permit  office  and 
get  a  pennit     The  prisoner  then  went  to  the  permit  office,  and 
shortly  afterwards  returned  with   a  permit  to  tne    India   House, 
where  the  same  servant  who  had  the  care  of  the  request  papers 
received  the  permit  fix)m  him,  and  asked  him  whose  partner  he 
was,  and,  upon  his  answering  "Noton's,"  returned  the  permit  to 
him  again,  and  entered  the  name  of  Naton  in  the  book.     The  pri- 
soner then  took  away  the  chest  of  tea.     Upon  this  evidence  the 
Gy  found  the  prisoner  guilty,  when  an  objection  was  taken  by 
counsel,  that,  as  the  possession  of  the  property  was  obtained 
by  a  regular  request  note  and  permit,  the  offence  could  only  be 
considered  as  a  misdemeanor;   and  the  Court  reserved  the  point 

(r)  Reg.  e  Sheppard,9  C.  &  P.  12 1, Coleridge,  J.,  and  aeepott,  p.  49. 
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for  the  coQsidenitioQ  of  the  twelve  Judges.    Bat  they  were  clearly 
of  opinion,  that  the  ofience  amounted  to  felony.  («) 

AicUes'tciM.  "^^  prisoner,  J.  H.  Aickles,  was  indicted  for  stealing  a  bill  of 

Thoprifloner  exchange  of  the  value  of  a  hundred  pounds,  the  property  of  S.  Ed* 

Sr^^^^tor  ^'^'^    The  following  fitcts  appeared  in  evidence:  Mr.  Edwards, 

to^<£arau^«  wishing  to  get  his  own  note  or  nand  discounted,  had  made  applicar 

biUofei-  don  to  Several  persons  in  the  discounting  line  of  bnriness  for  that 

change  for  purpose.     A  few  davB  afterwards  the  prisoner,  a  total  stranirer  to 

m::^^  k^wanb^kfta^taddKSBathulod^whilehewasWLiie, 

vered  into  the  **  Mr.  H.,  Na  21,  Great  Pulteney-street,  fiom  six  to  seven  in  the 

San^^  Th  ^^^^^u^  ^^  ^"^i  ekven  till  twelve  in  the  morning."    In  conseqenoe 

prisoner  then  of  this  addiess^  Mr.  Edwards  the  next  morning  called  upon  the  pri- 

uid  that  if  the  soncr  in  Pultency-street,  and  a  conversation  upon  the  subject  of 

P^^[^^^^  money  transactions  took  place  between  them,  when  the  prisoner  told 

hisiodffin^  Mr.  £dwaids  that  he  was  in  the  discounting  line,  and  would,  when- 

he  would  give  ever  he  chose,  discount  a  bill  fi»  him  at  the  usual  premium  of  two 

t£  DTOM^tor  ^^^  ^  ^^  P^  ^^^  ^9^i^9  provided  it  was  drawn  upon  and  ac-* 
did  noTgo^  cepted  by  a  person  of  known  credit  and  responsibility.  About  three 
himaeU;  but  weeks  after  this  interview,  Mr.  Edwards  again  called  upon  the  pri- 
f^um  heiie^  soner,  but  not  finding  him  at  home,  he  sent  his  clerk  me  next  day 
sired  not  to*  to  inquire  whether  he  would  discount  a  bill  of  one  hundred  pounds, 
lose  si|fhtof  accepted  by  Mr.  Wells,  of  Comhill,  and  to  request  that  he  would 
m  E^'^ot  <»U  ^  ^e  city,  that  he  might  be  fully  satisfied  of  its  validity.  The 
the  money.  prisoner  returned  with  the  cleric  to  the  house  of  Mr.  Wells,  m  Com* 
The  prisoner  hilly  where  he  was  shewn  into  a  room  to  Mr.  Edwards,  who  asked 
ffetaimftoB  ^^  ^®  terms  upon  which  he  would  discount  a  bill  for  one  hun- 
the  clerk  with  dred  pounds,  provided  he  approved  of  it  The  prisoner  answered, 
the  bilC  and  that  he  would  do  it  for  two  and  a  half  per  cent  agency,  exclusive 
thl'^y^^  of  the  legal  interest  for  two  months.  Mr.  Edwards  immediately 
and  this  was  delivered  the  bill  described  in  the  indictment  into  the  hands  of  the 
hoidentohe  prisoner,  and  referred  him  to  Mr.  Wells,  the  acceptor  of  it,  who  was 
jw7?n(tinffa  ^^'^  present,  to  satisfy  himself  that  it  was  a  genuine  acceptance, 
preoonoertod  Mr.  Wells  said,  that  the  acceptance  was  his  handwriting.  Tne  pri- 
designbj  the  soufT  then  told  Mr.  EdwBids,  that  if  he  would  go  with  him  to  Pul- 
SThiU^into^  teney-street,  he  would  give  him  the  cash,  to  which  Mr.  Edwards 
his  possession  replied,  that  he  could  not  conveniently  go  himself  but  that  his  clerk 
with  intent  to  should  attend  him,  and  pay  him  the  twenty-five  shillings  aeency, 
"^^  '^  and  the  discount,  on  receiving  the  hundred  pounds.  As  the  prisoner 

and  the  derk  departed,  Mr.  Edwards  whispered  the  clerk  not  to 
leave  the  prisoner  without  receivinff  the  money,  nor  to  lose  siffht  of 
him,  and  promised  to  follow  them  m  half  an  hour.  The  prisoner 
and  the  clerk  accordingly  proceeded  together  to  the  prisoner's 
lodgings  in  Pnlteney-street  When  they  arrived,  the  prisoner  diewed 
the  deriL  into  the  parlour,  and  desired  nim  to  wait  while  he  fetched 
the  money,  saying,  that  it  was  only  about  three  streets  off,  and  that 
be  shoulci  be  back  asain  in  a  quarter  of  an  hour.  The  clerk,  how- 
ever, followed  him  down  Pnlteney-street,  but,  having  lost  siffht  of 
him  as  he  turned  the  comer  of  another  street,  wa&ed  backwaros  and 
forwards  in  the  street  for  a  length  of  time,  in  hope  of  seeing  him 
return.  The  prisoner  did  not  come  back  again,  and  the  clerk,  beinff 
joined  by  Mr.  Edwards,  went  again  to  the  prisoner's  lodf^gs,  ana 
both  of  them  waited  there  three  nights,  in  the  vain  expectation  of 

(«)  Bench's  case,  O.  B.  Oct.  I8I0.  HiL  T.  1811,  M.S. 
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the  prisoner^B  return.  A  few  days  afterwards  he  was  taken,  and 
iipon  his  apprehension  expressed  his  sorrow  for  what  had  happened, 
made  several  apologies  for  his  misconduct,  and  promised  to  return 
the  bilL  It  was  objected  by  the  prisoner's  counsel,  that  these  ftcts 
<Ud  not  amount  to  felony.  6ut  the  Court  left  the  case  with  the  juiy 
to  consider,  first.  Whether  they  thought  that  the  prisoner  had  a 
jveconoerted  design  to  get  the  note  into  his  possession  with  an 
mtent  to  steal  it ;  and,  secondly.  Whether  the  prosecutor  intended 
to  part  with  the  note  to  the  prisoner  without  lumng  the  mcmey  paid 
before  he  parted  with  it?  The  junr  found  the  aflurmalive  of  the 
fizst,  and  the  Degative  of  the  second  question,  and  concluded  that 
the  prisoner  was  therefore  guil^.  And  this  conviction  was  hoMen 
right  upon  reference  to  all  the  Judges,  (t) 

The  prisoner  was  indicted  for  stealing  bank  notes  to  the  amount  Olirer't  cue. 
of  thirty-five  pounds,  the  mopert^  of  William  Smith,  under  the  T^praoiwr 
following  circumstances.    The  prisoner,  being  in  possesrion  of  a  ^JJ^JjJ^J^ 
qoanti^  of  gold  coin  went  into  a  room  in  a  public-house,  in  the  proMcntorbj 
neighbourhood  of  Newcastle-upon-Tyne,  when  the  prosecutor,  who  giviv  bim 
was  a  pjentlem^n^p  servant,  and  who  had  about  him  notes  belonging  f^f/^  ''*^' 
to  his  ^naster,  to  a  considerable  amount,  liappened  to  come  mto  tbe  which  ^Tpio. 
same  room.    Soon  afterwards  the  prisoner  took  an  occasion  to  make  weotorpat 
a  diq[>lay  of  his  gold,  when  a  oonvensation  respecting  it  ensued  be-  k!]!?!^^]!?^ 
tween  him  and  uie  prosecutor;  the  prosecutor  expresring  awidi  notet forth* 
that  the  prisoner  would  oblige  him  by  lettinff  him  have  some  goldin  popoMor 
exchange  for  notes  and  silver,  not  at  an  aavanced  price,  but  at  its  ^^Jj]^*^ 
legal  currency.    The  prisoner  stated,  that  if  it  would  be  any  aocom-  T^TpiSoMr 
modation  to  the  prosecutor,  and  the  prosecutor  would  do  him  the  took  sp  the 
same  kindness  on  a  fiiture  occasion,  ne  would  let  him  have  some  ^''"^^^i!^'^ 
gold  for  his  notes  and  silver;  and  the  exchange  took  place  toa  small  S^   And 
amount     The  prisoner  then  observed,  that  if  it  would  be  of  any  thiiwwholdoB 
material  service  to  the  prosecutor,  he  would  procure  him  a  consider-  ^.i!!'^'^^^^* 
able  fiurther  quantity  ot gold^  if  the  prosecutor  would  lay  down  notes  beUeredLMt 
to  the  anxHmt     Upon  this  the  prosecutor  put  down  thirty-five  thepriioQor 
pounds,  in  bank  notes,  for  the  purpose  of  receiving  back  their  amoopt  il^^H^*^ 
m  gold;  and  the  prisoner  toox  them  up^  and  went  out  of  the  house  theno^aid 
wim  them,  promising  to  return  imm^liately  with  the  gold.    The  not  to  Ktnra 
prisoner  did  not  return ;  and  the  prosecutor  never  saw  him  again  ^^  ^  ^^ 
till  he  was  apprehended.     Upon  these  fiictiy  Wood,  R,  held,  that 
the  case  clearly  amounted  to  larceny,  if  the  jury  beheved  that  the 
intention  of  the  prisoner  was  to  run  away  wim  me  notes,  and  never 
to  return  with  the  gold :  and  that  whether  the  prisoner  had,  at  the 
time,  the  anmus'/urandi,  ^'^ras  the  sole  p^nl  iroon  which  the  question 
turned ;  for  if  the  prisoner  had,  at  the  time,  the  anknui  fitrandi^  all 

1  wiflS 
trutt^ 


that  had  been  said  "respecting  the  property  having  been  parted  wiflT" 
by  the  dehvqry,  WM  WllllUBt  foundapon,  as  tde  property^  in  tm^ 
had  never  been  parted  with  at  aJL  Tlie  learneSjddge  fiifther 
saidy^dnm  p^tfhng  with  ihe  property  in  goods  could  only  be  effected 
by  contract,  whioi  requirea  the  assent  of  two  minds :  but  that  in 
this  case  there  was  not  the  assent  of  the  mind,  either  of  the  prosecu- 
tor, or  of  the  prisoner;  the  prosecutor  only  meaning  to  part  with  his 
notes  on  the  foiih  of  having  the  gold  in  return;  and  the  prisoner 
never  meaning  to  barter,  but  to  steal  {u) 


(*>  Aickles*s  caro,  O.  B.  1784.  1  Leach,  (»)  Oliycr^s  casfi,,figr.  Wood  B..  North- 

294.     2  But,  P.  C.  c  16,  s.  10(),  p.  676.        umbcrlan3'*S6m. ;  AtiT'ld)  1,' cited  ly 
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Obtamiiig  So  where  on  an  indictment  for  stealing  a  half-crown,  two  shillingSy 

fimTdttlent*  re-  *°^  ^*  penny  pieces,  it  appeared  that  the  prisoner  went  to  the  shop 
toroeof  wanu"  of  the  prosecutor  and  askea  Us  son  to  give  him  change  for  a  hail- 
ing change.  crown,  and  the  boj  gave  him  two  shillings  and  six  penny  pieces,  and 
the  prisoner  held  out  the  half-crown,  of  which  the  boy  cauffht  hold  by 
the  edge,  but  never  got  it  into  his  possession,  and  then  the  prisoner 
ran  away,  having  drawn  the  half-crown  out  of  the  boy's  hiuad,  and 
taking  it  and  me  change  with  him ;  Park,  J.  A.  J.,  said,  **  If  the 

Erisoner  had  only  been  charged  with  stealing  the  half-crown  I  should 
ave  had  great  doubt,  as  the  half-crown  was  his  own,  but  he  is  also 
indicted  for  stealing  the  two  shillinffs  and  the  copper.     He  fidsely 
pretends  that  he  wants  change  for  we  half-crown,  gets  the  change 
and  runs  off;   I  think  that  is  a  larceny.*'  (v) 
Wbereapurtv       But  where,   upon    an  indictment  for   stealing  a   sovereign,  it 
a  Sl«^to    ^PP®*"^  ^t  ^«   prosecutor  and   the  prisoner  having  entered 
gerchang^     a  D^er  shop,  were  drinking  toother,   and  that  the  prosecutor, 
and  heroes  off  who  had  a^'ced  to  treat  the  prisoner,   took  a  sovereign    out  of 
Uuwn' if  Ui^*  ^^  pocket  for  the  purpose  of  paying,  and  offered  it  to  the  land- 
pra^cutor        lady  to  change,  ana  upon  her  declanng  her  inability  to  do  so, 
never  expected  she  placed  it  on  the  table,  and  the  prisoner  said,   <^  111  go  and 
thatroecifi^  8®^  cnauge."    The  prosecutor  said,  "you  wont  come  back  with  the 
coixL^^         change,"  to  which  the  prisoner  replied,  "never  fear,"  and  taking  up 
the  sovereign  left  the  house,  and  did  not  again  return.     It  appeared 
from  the  evidence  of  the  prosecutor,  that  he  was  not  aware  or  the  last 
remark  of  the  prisoner,  nor  at  first  that  he  had  gone  out  with  the 
sovereign,  but  ne  had  not  offered  any  opposition  to  the  prisoners 
taking  it,  having  left  the  sovereign  on  the  table  after  his  reply  to  the 
prisoner's  offer.     For  the  prisoner  it  was  submitted  that  tne  prose- 
cutor having  parted  with  the  legal  possession  of  the  sovereign,  the 
subsequent  appropriation  of  the  money  by  the  prisoner  did  not 
amount  to  larceny.   Coleridge,  J.,  (having  conferred  with  Gumey,  B. ) 
said  "  It  appears  quite  clear  that  the  prosecutor  having  permitted  the 
sovereign  to  be  taken  away  for  change,  could  never  liave  expected 
to^ceive  back  again  the  specific  coin,  and  he  had  therefore  divested 
himself,  at  the  time  of  the  taking,  of  the  entire  possession  in*  the 
sovereign,  and  consequently,  I  think  that  there  was  not  a  sufficient 
trespass  to  constitute  a  larceny."  {w) 
If  1  tenant  get       Upon  an  indictment  for  stealing  a  receipt,  the  prosecutor  proved 
hiTirent  frrai     ^^^  ^®  prisoner  rented  some  premises  of  nim  for  25&  aryear,  and 
his  landlord       that  on  tne  day  on  which  he  quitted  there  being  half  a  year's  rent 
on  pretence  of   due,  he  took  a  Stamped  receipt  ready  written  and  signed  to  the  pre- 
iThl'wf^  ^^^  mises,  off  which  the  prisoner  had  removed  all  his  goods.    The  prose- 
intent  to  de-      cutor  at  the  desire  oi  the  prisoner  went  into  a  room  in  his  house, 
fraud  hin^  of      where  the  prisoner  pulled  out  a  bag  of  money,  and  jasked  the  prose- 
raol^t  iiMi       cutor  whether  he  had  brought  a  receipt,  and  the  prosecutor  said  that 
larceny  of  the    he  had,  and  the  prisoner  asked  to  look  at  it ;  the  prosecutor  gave  him 
receipt.  the  receipt  which  the  prisoner  took,  and  put  two  sovereigns  into  the 

prosecutor's  hand  and  immediately  went  away ;  and  upon  the  pro- 
secutor afterwards  asking  him  for  the  remainder  of  the  money  he 

Gamey.ar^nciufe  in  Walshes  case.  4  Taunt       6  C.  &  P.  390.  Park,  J.  A.  J. 
274.    2  Leach,  1072.  (w)  Reg.  r.  Thomas,  9  C.  &  P.  741.  See 

(«)  Rex  o.  Williams,  M&  C.  &  G  .  and      Mooer*8  ^  ^ 
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said  he  had  got  his  receipt  and  he  should  not  pay  it  The  prosecutor 
stated  that  at  the  time  he  gave  the  prisoner  the  receipt  he  thought 
the  prisoner  was  going  to  pay  him  the  rent ;  that  he  should  not  have 
parted  with  the  receipt  unless  he  had  been  paid  all  the  rent;  but  that 
when  he  put  it  in  the  prisoner's  hands  he  never  expected  to  have 
the  receipt  again,  and  that  he  did  not  want  the  receipt  back  again, 
but  wanted  ms  rent  to  be  paid.  For  the  prisoner  it  was  submitted 
that  this  was  not  a  larceny.  For  the  prosecution  Oliver  »  case  (dc) 
was  cited  as  in  point ;  and  it  was  contended  that  it  was  clear  the 
prosecutor  never  intended  to  part  with  the  receipt  unless  he  was 
paid  all  the  rent:  the  prisoner,  on  the  contrary,  never  intended  to 
pay  the  rent,  and  obtained  the  receipt  by  means  of  fraud:  the 
property  in  the  receipt,  therefore,  was  not  changed,  and  the  case 
amounted  to  larceny.  Coleridge,  J.,  '^  I  think  it  is  a  larceny.  The 
prisoner  had  removed  his  goods  off  the  premises,  so  that  the  prose- 
cutor could  not  distrain ;  and  then  the  prisoner  induces  the  prose- 
cutor to  part  with  the  receipt  by  asking  to  look  at  it,  ana  it  is 
delivered  to  him  for  that  purpose.  It  is  quite  clear  also,  that  the 
prosecutor  never  intended  to  eive  the  prisoner  the  receipt  till  he  was 
paid  all  the  rent,  and  I  thii£  the  payment  of  the  two  sovereigns 
makes  no  difference"  {y) 

So  where  it  appeared  that  the  prisoners  decoyed  the  prosecutor  Property  ob- 
into  a  public-house,  and  there  introduced  the  play  of  cutUng  cards :  ^°^  ^ 
and  that  one  of  them  prevailed  upon  the  prosecutor  (who  did  not  cards,  bets,  &c. 
play  on  his  own  account)  to  cut  the  cards  for  him  ;  and  then,  under 

Eretence  that  the  prosecutor  had  cut  the  cards  for  himself  and  had 
)8t,  another  of  them  swept  his  money  off  the  table,  and  went  away 
with  it :  it  was  considerea  to  be  one  of  those  cases  which  should  be 
left  to  the  jury  to  determine  quo  anitno  the  money  was  obtained,  and 
which  would  be  felony,  in  case  they  should  find  that  the  money  was 
obtained  upon  a  preconcerted  plan  to  steal  it.  (z) 

So  if  there  is  a  plan  to  cheat  a  man  of  his  property  under  colour 
of  a  bet,  and  he  parts  with  the  possession  only  to  deposit  as  a  stake 
with  one  of  the  confederates,  the  taking  by  such  confederate  is  feloni- 
ous. The  prosecutor  was  drawn  in  to  deposit  twenty  guinea  notes  on  a 
bet  that  one  of  the  prisoners  could  not  guess  right  three  times  suc- 
cessively on  the  hidinff  of  a  halfpenny  by  another  of  the  prisonere 
under  a  pot :  he  put  the  notes  in  the  hands  of  one  of  the  prisonere, 
and  then  the  other  guessing  right,  the  notes  were  handed  over.  The 
question  was  leh  to  the  jury  whether,  at  the  time  the  notes  were 
taken,  there  was  not  a  plan  between  the  prisonere  that  they  should 
be  kept,  under  the  false  colour  of  winmng  a  bet;  and  the  jury  so 
found.  Upon  a  case  reserved,  the  Judges  (ten  of  them  being  present) 
held,  that  the  conviction  was  right,  because  at  the  time  of  the  taking 
the  prosecutor  parted  with  the  possession  only,  (a) 

In  some  of  the  cases  of  this  description,  the  deUvery  of  the  goods 


(^)  Snpra,  note  («) 

(y)  Rcff .  V.  Bodwiy,  9  C.  &  P.  784,  and 
MS.  C.  9.  O. 

(x)  Rex  9.  Horner  and  others,  1  Leach, 
270.  Cald.  295.  S.  C.  The  case  was  one  of 
an  applicntion  to  the  Coort  of  Kmg's  Bench 
to  bail  the  priaooers,  on  the  ground  that 
the  charge  against  them  amounted  only  to  a 
Probably  it  would  have  been 


considered  as  makmff  an  enentialdiflbreaoe 
if  the  firosocutor  had  been  playing  himself 
at  the  time,  and  had  parted  with  his  money 
under  the  idea  that  it  had  been  fairly  won. 
See  Rex  v.  Nicholson,  ante,  p.  27. 

(a)  Rex  V.  Robson  and  others,  East. 
T.  1820.  MS.  Bavley,  J.,  Russ.  &  Ry. 
413.  This  differed  the  case  from  Rex  e. 
Nicholson,  ante,  p.  27. 


PateVflcase. 
The  prisoner, 
withionieac- 
compUoes, 
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taken  has  been  only  by  way  of  pledge,  or  security;  bot  the  same 
doctrine  will  apply  if  such  deliyeiy  were  obtained  fiandulently,  and 
with  intent  to  steal  This  will  appear  fix>m  the  following  case,  where 
the  fraud  practised  was  of  the  kind  commonly  described  by  the  term 
rina  dropping* 

The  prisoner,  J.  Patch,  was  indicted  for  stealing  a  silyer  watch, 
steel  chain,  &c.  two  pieces  of  foreign  coin,  and  seyen  shilling  in 
money,  the  property  of  J.  Bunstead.  The  eyidence  of  the  prosecutor 
bdiigi^^m.  was  t%t  the  prisoner  and  two  other  peraons,  who  made  their  escape, 
ptny  with  the  }^  joined  him  in  the  street;  and  tnat,  after  walking  a  short  space 
^|!|^2^|^^i0  with  him,  one  of  them  stooped  down  and  picked  up  a  purse,  which. 
Slid  a  TdwUe  upon  ii»pection,  was  found  to  contain  a  ring,  and  a  receipt  for  147/. 
ring.  The  purporting  to  be  the  receipt  of  a  jeweller  for  **a  rich  brilliant  dia- 
Sk!!^^^!i^  mond  ring.'*  The  prisoner  proposed  that  they  should  go  into  some 
of  the  pre-  public-house  to  consider  in  what  manner  their  respectiye  portions  of 
•j?**Jj?*'*  this  prize  should  be  diyided,  and  they  went  accordingly.  Various 
prevailed  vmoa  ™o^  of  distribution  were  then  suggested;  and,  at  lenffth,  the  pri- 
todepoiit  hM  soner  asked  the  prosecutor  if  he  would  take  the  ring,  and  deposit  his 
money  and  his  watch  as  a  security  to  return  it  upon  reoeiying  his 
portion  of  its  yalue.  The  prosecutor  assented  to  tnis  proposal ;  and 
signed  a  written  agreement,  dictated  by  the  prisoner,  to  the  effect 
^oe  ^oidd  ^at  vhen  the  prisoner,  or  either  of  the  other  two  men  returned  the 
^  watch  and  money,  and  seyenty  pounds,  he  would  re-deliyer  tx>  them 

the  purse  and  the  ring.  The  prosecutor  then  laid  the  watch  and 
*^th?'^t^  money  mentioned  in  the  indictment  upon  the  table,  and  received 
Xe. ;  andUie  ^®  ^%-  After  which  the  prisoner  beckoned  the  prosecutor  out  of 
ri^gmoTedto  the  room,  upon  a  pretence  ot  speaking  to  him  in  priyate;  and  during 
oSi  ften*^  this  interyai  the  other  two  men  went  off  with  the  property.  The 
riii^iofffl.  It  abrupt  manner  in  which  they  went  away  made  the  prosecut(Mr  con* 
wmI^  to  the  ceiye  that  he  had  been  defrauded;  but  the  prisoner  told  him  not  to 
J^^*^.  be  uneasy,  for  he  knew  the  two  men  yeiy  well,  and  would  take  care 
wMdone^  that  he  should  haye  his  money  and  watch  again.  The  prosecutor, 
a  praoonoerted  howeyer,  secured  the  prisoner,  who  then  made  proposals  to  him  to 
pUn  to  obtun  ^xieke  the  matter  up.  The  rine  was  yalued  at  ten  snilUngs.  Upon 
andthe  these  JDEU^  It  was  objected,  on  behalf  of  the  prisoner,  that,  as  the  pro* 

priiooer  waa      secutor  had  parted  yoluntarily  with  his  property,  it  was  a  fraud  only, 
"Wind  guilty.     ^^^  jj^^  ^^  fi»lony .     But  the  court  referred  it  to  the  jury  to  consider 
whether  the  whole  transaction  was  not  an  artfiil  and  preconcerted 
scheme,  in  the  three  men,  feloniously  to  obtain  the  prosecutor's  watch 
and  money ;  and  whether  the  prisoner  and  the  other  two  men  were 
not  all  in  concert  together  to  procure,  by  such  a  pretext,  any  man's 
money  whom  they  miffht  meet,  and  to  embezzle  it ;  or,  in  other 
words,  to  steal  it     And  the  jury  found  the  prisoner  guilty,  (b) 
Moore'fl  case.        The  prisoner,  H.  Moore,  was  indicted  for  stealing  twenty  guineas 
Where  the       gi^j  fo^j.  doubloons,  the  property  of  John  field.     The  prosecutor 
**"*^"'^"'       was  walking  along  tibe  street,  when  a  stranger  joined  company  with 


watchf&c., 
•ad  to  take  the 
tiag  until  his 
shtfeof  the 
Talneahould 
be  paid.     7 
•ecomplioet 
ef  thepri- 


(h)  PUoh'k  eaie,  O.  B.  1782, 
Gouldt  J.,  Perrjn,  B.,  and  Buller,  J.» 
1  Leach,  238.  2  East,  P.  C.  c.  16,  a.  107, 
p.  678.  It  appears  that  the  court  pro- 
ceeded upon  toe  authority  of  Fear's  case 
(poiit  p.  SO).  And  it  is  stated  that  their 
opinion  was  founded  on  this,  that  the  pos* 
session  was  obtained  bj  fraud,  and  the  pro- 
perty not  altered ;  for  the  proseeulor  was  to 


hate  it  asain ;  and  that,  dierefbre,  it  was 
not  like  the  case  of  goods  sold  on  credit, 
where  the  buyer  means  immediately  to 
oonvert  them  into  moneT,  and  is  not  able, 
nor  intends  to  pay  for  toem ;  for  there  the 
hnver  gets  the  abaolute  property  by  the  act 
and  consent  of  the  owner.  2  £ast,  P.  C. 
0.  16,  s.  107,  p.  679. 
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him;  and,  after  walking  a  little  way  in  conversation  together,  the  duoedthe 
stranoer  suddenly  stopped,  and  picked  up  a  purse  which  was  lying  prosecator  to 
at  a  door.    After  they  had  proceeded  about  torty  yaitls,  the  stranger  ^^^^^ 
proposed  that  th^  should  go  and  drink  a  pot  of  porter,  and' see  what  Wdoabloona, 
they  had  picked  up.    The  prosecutor  was  persuMed  to  comply ;  and  \][^y^ 
they  aaxNndingly  went  into  a  private  room,  in  an  adjacent  public  ^o^j^^* 
house,  where  the  Strang  pulled  out  the  purse,  and  finom  one  end  of  jewel  pre* 
it  pcoduced  a  receipt,  signed  W.  Smith,  tor  210L  *^  for  one  brilliant  !f^^^  ^^ 
diamond  cluster  lin^,"  and  fix>m  the  other  end  he  pulled  out  the  rins  ^^'^  g|^ 
itsel£     A  conversation  then  ensued  upon  the  subject  of  their  good  tbe  monej,  it 
fortune,  during  which  the  prisoner  entered  the  room ;  when  the  ring  2^f!j|^||f*°  ^ 
was  shewn  to  him ;  and,  after  praising  die  beauty  of  its  lustre,  he      ^'^^^h 
i^Rsred  to  settle  the  division  of  its  value.     The  stranger  lamented 
that  he  had  no  money  about  him,  upon  which  the  prisoner  asked  the 
{xosecutor  if  he  had  any.    The  prosecutor  replied  that  he  had  forty 
or  fifty  pounds  at  home,  and  the  prisoner  said  that  such  a  sum  would 
just  do.     They  all  three  then  went  to  the  prosecutor's  lodgings  at 
Chelsea,  where  the  prosecutor  ffot  the  money ;  and  they  thra  went 
to  a  public-house  in  the  neighbourhood,  wbare  the  prosecutor  pot 
down  twenty  guineas  and  four  doubloons,  which  the  stranger,  in  the 
presence  of  the  prisoner,  took  up,  and  in  return  gave  the  prosecutor 
the  ring ;  desuing  that  he  would  meet  him  at  the  same  place,  on  the 
next  mcuming  at  nine  o'clock,  and  promising  that  he  would  then  re* 
turn  to^him  the  twenty  guineas  and  the  four  doubloons,  and  also  giiw 
him  one  hundred  guineas  for  his  share  of  the  rii^.     It  was  also  a{^ 
pointed  that  the  jnisoner  should  be  there,  and  agreed  that  the  pro* 
secutor  and  the  stranger  should  give  him  a  guinea  each  for  his  trouble. 
The  prisoner  and  the  stranger  went  away  together.  The  prosecutor 
attended  the  next  morning  pursuant  to  tne  appointment,  but  neillier 
of  the  other  parties  came.     The  ring  was  of  a  very  trifling  value.  It 
was  left  with  the  jury  to  consider,  upon  these  foots,  whether  the  pri* 
aoner  and  the  stranger  were  not  oonfoderated  together,  for  Ihe  pur- 
pose of  obtaining  money,  on  pretence  of  dbaring  the  value  or  the 
ling,  and  whether  he  had  not  aided  and  assisted  the  stranger  to  ob* 
tain  the  money  bj  the  means  which  were  used  for  that  purpose. 
And  the  jury  bemg  of  opinion  he  was  so  confederated  with  the 
stranger,  and  aidii^  and  assisting  him,  found  the  prisoner  guilty, 
subject  to  the  ojnnion  of  the  Judges^  whether  the  onence  amounted 
to  felony.    The  case  being  submitted  to  their  consideration,  and 
eleven  of  them  bein^  present,  the  majority  (nine  of  them)  were  of 
opinion  that  the  gumeas  and  the  doubloons  were  deposited  in  the 
nature  of  a  pledge,  and  not  as  a  loan;  so  that,  though  the  paBnaien 
was  parted  with,  the  property  was  not ;  (more  espeeially  as  to  the 
doubloons,  whidi  the  prosecutor  clearly  understood  were  to  be  re- 
turned the  next  day  in  specie,)  and  therefore  aa  the  prisoner  had  ob- 
tained them  with  a  fraudulent  intent  to  apply  them  to  his  own  use, 
the  offence  became  felony,  from  the  intention  with  which  he  gained 
the  poueeeum*    And  they  also  held  that,  as  the  prisoner  and  his 
companion  were  acting  in  concert  together,  they  were  equally  guilty. 
The  other  two  Judges  thought  that  ue  doubloons  were  to  be  consi- 
dered as  money,  and  that  the  whole  was  a  loan  on  the  security  of  the 
ring,  which  the  prosecutor  believed  to  be  of  much  greater  value  than 
the  money  he  advanced  upon  it,,  and  that  therefore  he  had  voluntar 
rily  parted  with  the  property ,  as  well  as  the  possession.     And  they 
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Watson  *g  case. 
The  prisoner 
induced  a  per- 
son to  deliver 
bank-notes  to 
him,  by  the 
fraud  of  ring' 
dropping^  and 


said  that  when  money  was  delivered  by  a  man  on  such  an  occasiony 
it  was  not  in  his  contemplation  to  have  the  same  identical  money 
back  again,  (c) 

The  prisoner,  J.  Watson,  was  indicted  for  stealing  several  bank- 
notes of  the  value  of  100^,  the  property  of  J.  Smith,  in  his  dwelline- 
house,  against  the  12  Anne,  c.  7.  (now  repealed.)  M.  Smim, 
the  prosecutor's  wife,  stated,  that  as  she  was  going  along  the  street 
the  prisoner  stooped  down,  picked  up  a  small  parcel,  and  said  that 
he  had  ffot  a  prize:  upon  which  she  cried,  ^^ Halves,"  and  said  it 
upon  the  usual  was  usufu  to  give  half  of  what  was  found.  They  went  together  into 
tSrtAe^notes  ^^  James's  Park,  where  thev  examined  the  parcel  in  the  presence  of 
should  be  re-  another  man,  (who  appeared  to  be  an  accomplice  of  the  prisoner's,) 
tume4  md  and  found  in  it  a  locket  with  a  large  stone,  and  a  paper  purporting 
2^  jLwd  ^®  .^  ^®  receipt  of  a  jeweller  for  2501.  for  a  diamond  locket     lie 

divided.  Held  prisoner  said  his  name  was  Smith,  that  he  was  the  captain  of  a  ship, 
to  be  larceny,    and  that  he  would  go  to  a  friend's  house,  where  his  cargo  was,  and 
bring  100/L  towards  paying  the  witness  her  share.     He  went  accord- 
ingly, was  absent  about  fifteen  minutes,  and  when  he  returned,  he 
said  that  his  friend  was  not  at  home.     After  some  further  proposals 
respecting  the  disposal  of  the  locket,  it  was  at  length  agreed  between 
them,  that  the  locket  should  be  left  in  the  custMv  of  the  witness, 
and  that  she  should  deposit  100^  in  the  prisoner's  hands  as  a  secu- 
rity to  return  him  the  locket  the  next  morning ;  at  which  time  she 
was  to  receive  from  him  half  the  value  of  the  locket,  as  mentioned 
in  the  receipt  found ;  and  she  was  to  have  the  100^  deposited  in  the 
prisoner's  hands,  as  such  security  as  aforesaid,  returned  back.    They 
then  went  to  the  witness's  house,  where  she  procured  bank-notes  to 
the  amount  of  lOOL  and  laid  them  on  the  table,  and  the  prisoner 
took  up  the  bank-notes,  said  that  they  were  right,  and  that  he  would 
call  the  next  morning  and  settle  the  whole.     He  then  delivered  up 
the  locket,  went  off  with  the  notes,  and  never  returned  again.     The 
locket  was  only  of  the  value  of  five  shillings  and  sixpence.     Upon 
this  evidence  the  prisoner  was  convicted  of  the  simple  felony,  in 
stealing  the  notes :  but  a  case  was  reserved  for  the  opinion  of  the 
Judges  upon  the  objection  that  this  was  only  a  fraud,  and  not  a  fe- 
lony.    All  the  Judges  held  the  conviction  proper,  (d) 
But  if  in  such        But  where  on  an  indictment  against  Wilson  and  Martin  for  steal- 
prowcutor  part  "^  *  ^^  ^^^  *°^  ^°  Sovereigns,  the  prosecutor  said,  "I  saw  Wilson 
with  the  monej  on  a  road.     Wilson  pointed  to  the  ground,  and  said  ^there  is  a  purae/ 
intending  to      He  picked  it  up.     I  said,  ^We  had  better  have  it  cried,  as  some  one 
dwh^seU "    ™*y  ^^^  ^^*'    ^®  replied,  *  Some  one  to  whom  it  does  not  beloi^ 
and  sell  them,   may  say  it  is  his,  and  get  it  from  us.'    We  walked  on,  and  I  said^ 
itisnotlar-      <  We  had  better  see  what  the  purse  contains.'    He  replied^  *Not 

ceny, 

{d)  Watson's  case,  O.  B.  1794.  2  Leach, 
640.  2  East,  P.  C.  c  16,  s.  107,  p.  680. 
The  case  was  disposed  of  by  the  Judges  in 
Hil.  T.  1795,  when  upon  the  supposition 
that  the  TenUct  had  neen  taken  for  the 
capital  offence  of  stealing  in  the  dwelling- 
house,  (which  at  first  was  thoueht  to  have 
been  the  case)  the  Judges  all  expressed 
their  opinion  that  as  the  notes  were  in  the 
possession  of  the  prosecutrix,  and  derived 
no  protection  from  the  house,  the  case  did 
not  fall  within  the  12  Anne,  c  7,  (now  re- 
pealed.   See  ante,  vol.  1,  p.  856.-  -  • 


(e)  Moore's  case,  O.  B.  April 
1784.  1  Leach,  314.  2  East,  P.  C.  c.  16,' 
s.  107,  p.  679.  In  Marsh's  case,  O.  B. 
October  Sessions.  1784,  1  Leach,  345,  a 
similar  question  was  reserved ;  and  after- 
wards  the  prisoner  was  informed  that  as  his 
case  was  exactly  similar  to  that  of  Moore, 
and  no  ground  either  in  law  or  in  fact,  for 
making  anv  distinction  between  them,  the 
Judges  haa  declared  their  opinion  that  the 
taking  amounted  to  a  felonious  taking ;  and 
the  prisoner  was  sentenrad  to  be  trans- 
port*d  for  seven  years. 
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here,  as  there  are  men  at  work  who  will  see  us.'  We  went  about 
twenty  yards  further,  and  Wilson  opened  the  purse  and  took  out 
what  appeared  to  me  to  be  a  gold  watch  chain  and  two  seals.  He 
said  he  did  not  know  the  value  of  them,  but  there  was  a  gentleman 
on  the  other  side  of  the  road  who  could  probably  tell  us.  This  was 
the  prisoner  Martin.  The  things  were  shewn  to  him,  and  he  said 
he  was  in  the  trade,  and  asked  how  we  came  by  the  articles.  I  said 
we  had  found  them.  Martin  then  said,  it  was  a  Tcry  prime  article, 
and  worth  14i,  and  that  we  should  divide  it  between  us ;  and  he 
added,  that  as  we  found  it  on  the  road  it  belonged  to  us,  and  no 
one  else.  Wilson  said  he  would  take  the  things  to  his  master,  but 
the  other  prisoner  said  he  had  no  right  to  do  so ;  and  he  also  said, 
that  if  I  would  buy  the  other  man's  share  he  would  eive  me  ISL  for 
the  articles,  and  set  a  good  profit  for  himself  besi(&&  He  added, 
that  he  was  the  brother  of  Mr.  Dutton,  the  watchmaker,  whom  I 
knew.  Wilson  had  gone  on  a  little  way,  when  he  was  cidled  back 
by  the  other  prisoner,  who  asked  him  if  he  would  take  7L  for  his 
share.  This  ne  agreed  to  da  I  gave  him  a  5/.  note  and  two  sove- 
reims,  and  took  the  chain  and  seals :  which  were  proved  to  be  worth 
only  a  few  shillings.  For  the  prosecution  Moored  cote,  (e)  and 
Rex  V.  Robion  {ee)  were  cited.  ColeridgejJL,  **In  Moore  m  casey 
nine  of  the  judges  thought  that  the  money  charged  to  have 
been  stolen  was  given  as  a  pledge,  so  that  the  possession  of  it 
only  was  parted  with  by  the  prosecutor  and  the  property  not  In 
this  case  the  prosecutor  intended  to  part  with  the  money  for  good 
and  all,  and  to  have  the  articles.  If  the  party  meant  to  part  with 
the  property  in  the  money,  as  well  as  the  possession  of  it,  I  am  ot 
opimon  that  it  is  no  larceny.  Here  the  prosecutor  meant  to  part 
with  his  money  for  ever.  In  Rex  v.  Robson  the  party  had  only  the 
possession  of  the  money  given  to  him  as  a  stakeholder.  When  this 
prosecutor  parted  with  his  7L  he  never  intended  to  have  it  back 
again,  but  meant  to  sell  the  chain  and  seals  for  himself.  The  pri- 
soners roust  be  acquitted."  (/) 

If  several  act  in  concert  to  steal  a  man's  goods,  and  he  is  in-  Penons  acting 
duced  by  fraud  to  tnist  one  of  them  in  the  presence  of  the  others  »«  concert, 
with  the  possession  of  the  goods,  and  then  another  of  the  party 
entice  the  owner  away,  in  order  that  the  party  who  has  obtained 
such  possession  may  carry  the  goods  away,  all  will  be  ffnlty  of 
felony,  the  receipt  by  one  under  such  circumstances  being  a  felo- 
nious taking  by  alL  Standley,  Jones,  and  Webster,  conspired  to 
get  some  money  from  M'Laughlin,  and  they  pretended  that  he 
could  not  produce  100&,  upon  "vmich  he  produced  it  in  notes,  which 
Jones  took  to  count  and  anerwards  handbd  to  Standley,  and  Stand- 
ley  and  Webster  pretended  to  gamble  for  them,  Jones  then  beck- 
oned M'Laudilin  out  of  the  room,  and  Standley  and  Webster 
immediately  decamped  with  the  money,  and  all  tne  three  after- 
wards shami  it  Upon  a  case  reserved  the  Judges  were  unani- 
mous that  this  was  larceny  in  all  the  three,  (ff)  in  another  case, 
County  and  Donovan  planned  to  rob  the  prosecutrix  of  some  coats, 
and  County  got  her  to  go  with  him  that  ne  might  get  some  money 
to  buy  them  of  her,  and  she  left  the  coats  with  Donovan  who  im- 

(e>  Ante,  p.  48.  convicted  for  a  conspiracy. 

(ee)  Ante,  p.  45.  (g)  Rex  v.   Standley.   East.  T.    1806, 

(/)  Rig.  V.  Wilson,  8  c  &  P- J'^*     ^^-  B*yi«y.  J-»  R"»-  ^  *^y-  306. 

Tht  prisoners  were  aiterwarciB  tned  and 
vols,  U.  E 
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Petr*8  case. 
The  prisoner 
hired  a  horse 
on  the  pretence 
of  taking  a 
journey,  and 
almost  imme- 
diately after- 
wards 8old  it. 

The  jury 
thought  that  it 
was  hired  with 
the  intention 
of  stealing  it, 
and  found  the 
prisoner  guilty 
of  larceny. 
And  the  ver* 
diet  was  ap- 
proyed  of  oy 
a  minority  of 
the judges 
after  great 
discussion. 
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mediately  absconded  with  them;  and,  upon  a  case  reserved,  the 
Judges  held  the  receipt  by  Donovan  to  be  a  felonious  taking  of 
the  coats  by  both.  (A) 

The  following  is  a  case  which,  upon  its  being  submitted  to  the 
consideration  of  the  Judges,  underwent  a  great  deal  of  discussion. 
The  prisoner,  J.  Pear,  was  indicted  for  stealing  a  black  mare,  the 
property  of  S*  Finch.  It  appeared  in  evidence,  that  the  prosecutor 
was  the  keeper  of  a  livery  stable  in  the  Borough,  and  that  the  pri- 
soner on  the  2nd  of  July  1779,  hired  the  mare  of  him,  for  the  day, 
to  go  to  Sutton  in  Surrey,  and  back  again;  and,  upon  being  asked 
where  he  lived,  said  that  he  lodged  at  No.  25  in  King-street,  and  that 
he  should  return  about  eight  o'clock  in  the  evening.  He  did  not  re- 
turn as  he  had  promised;  in  consequence  of  which  the  prosecutor  went 
next  day  to  inquire  for  him  according  to  the  direction  he  had  ^ven, 
but  could  not  nnd  any  such  person,  it  turned  out  that  the  prisoner 
sold  the  mare  on  the  afternoon  of  the  same  day  on  which  he  hired  it, 
in  Smithfield  market.  The  learned  Judge,  by  whom  the  prisoner 
v^as  tried,  left  it  to  the  jury  to  consider,  whether  the  prisoner  hired 
the  mare  with  the  intent  of  taking  the  journey  which  he  mentioned, 
and  afterwards  changed  that  intention ;  and  directed  them  that,  if 
they  were  of  opinion  that  he  did  so,  they  should  acquit  him,  as  in 
sucn  case  the  mare  must  have  been  sold  while  the  privity  of  contract 
subsisted :  but  he  directed  them  to  find  the  prisoner  guilty  in  case 
they  were  of  opinion  that  the  journey  was  a  mere  pretence  of  the 
prisoner's  to  get  the  mare  into  his  possession,  and  that  he  hired  her 
vrith  an  intention  of  stealing  her.  The  juiy  found  the  prisoner 
lilty,  and  the  point  was  reserved  for  the  opinion  of  the  Judges. 

The  Judges,  after  mature  deliberation,  differed  very  considerably 
as  to  the  law  of  this  case.  One  of  them  held  that  it  was  not  felony 
at  common  law ;  because  there  was  no  actual  taking  of  the  mare  by 
the  prisoner.  Three  others,  though  they  thought  that  the  offence 
would  clearly  have  been  felony  by  the  common  law,  entertained 
considerable  doubts  in  consequence  of  the  statutes  33  Hen*  8,  and 
30  Geo.  2,  relating  to  the  offence  of  obtaining  goods  by  £dse  tokens 
or  false  pretences,  which  statutes  made  such  offences  punishable  as 
misdemeanors  only.  But  seven  of  the  Judges  were  clearly  of  opinion 
that  the  offence  was  felon  v.  {%)  They  held  that  the  obtaining  posses- 
sion of  the  mare,  and  afterwards  disposing,  of  her  in  the  manner 
stated  was  in  the  construction  of  law  such  a  taking  as  would  have 
made  the  prisoner  liable  to  an  action  of  trespass  at  the  suit  of  the 
owner,  if  he  had  not  intended  to  steal  her;  tor  she  was  delivered  to 
the  prisoner  for  a  special  purpose  only,  namely,  to  go  to  Sutton, 
whicn  he  never  intended  to  do,  but  immediately  sold  ner.  That  in 
this  light  the  case  would  be  similar  to  what  was  laid  down  by  Jittletony 
sec.  71,  who  says,  ''if  I  lend  to  one  my  sheep  to  dimg  nis  land,  or 
my  oxen  to  plough  the  land,  and  he  killeth  my  cattle,  I  may  have 
trespass  notwithstanding  the  lending."  That  if  in  such  a  case  tres- 
pass would  have  Iain,  there  could  be  no  doubt  but  that  in  this  case, 
where  the  felonious  intent  at  the  time  of  obtaining  the  possession, 
was  found  by  the  jury,  it  was  felony  by  the  common  law.  (^'} 


«is 


(A)  Rex  «.  County,  East  T.  1816,  MS. 
fiayley,  J. 

(^i)  It  is  stated  also,  that  Blackstone,  J., 
the  twelfth  Judge  who  was  absent  on  ac- 


count of  illness,  always  held  that  it  was 
felony.    2  East,   P.   C.    c    16,  s.    112, 
p.  686,  in  the  note. 
O)  Pear's  case,  O.  B.  1779.    1  Leach, 
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The  prisoner,  6.  Charlewood,  was  indicted  for  stealing  a  bay  Chwlewood'i 
geldine,  the  proper^  of  J.  Hooseman.     The  prosecutor  was  a  livery  ^^^^ 
stable  Keeper  in  Crown-street  Soho;  and  on  the  4th  October  1785,  obuineda 


the  prisoner,  who  was  a  post  boy,  applied  to  him  for  a  horae,  in  the  hone  under 
name  of  a  Mr.  Eley,  saying,  that  there  was  a  cluuse  goin^  to  Bamet,  ^"j^^^^o 
and  that  Mr.  Eley  wanted  a  horse  to  accomjrany  the  chaise,  to  carry  take  a  journey, 
a  servant,  and  to  return  with  the  chaise.    The  gelding  described  in  ^^^^ 
the  indictment  was  accordingly  delivered  to  him  by  the  prosecutor's  [f^^to" 
servant    The  prisoner  mounted  the  hone ;  and,  on  going  out  of  the  be  larceny,  the 
stable  yard,  and  meeting  a  frknd  of  his,  who  asked  him  where  he  y»y  finding  » 
was  gping,  he  said  that  he  was jzoing  no  further  than  Bamet    He  IJ^^borse'at 
aoooniingly  proceeded  towards  Tottenham-court  Road,  which^leads  to  the  time  of 
Bamet,  and  also,  though  in  some  degree  circnitously,  to  Mr.  Eley's  hiring  it 
house.     This  transaction   took  place  about  nine  o'clock  in  the 
morning ;  and  between  three  and  four  o'clock  in  the  afternoon  of  the 
same  diay,  the  prisoner  sold  the  gelding  in  Goodman's  fields  for  a 
guinea  and  a  half,  including  the  bridle  and  saddle.     The  horse  ap- 
peared to  have  been  ridden  veiy  hard,  and  his  knees  were  broken 
very  badly.     The  purchaser  almost  immediately  disposed  of  his  bar- 
gain for  fifteen  shillings.     On  putting  this  case  to  the  jury,  it  was 
stated  by  the  Court,  that  the  Judges  in  Pear's  case,  under  circum- 
stances similar  to  the  present,  hiud  determined,  that  if  a  jury  be 
satisfied  by  the  fiicts  proved,  that  a  person,  at  the  time  he  obtained 
another's  property,  meant  to  convert  it  to  his  own  use,  it  is  felony. 
That  there  was,  nowever,  a  distinction  to  be  observed  in  the  present 
case,  though  so  nice  a  one  as  possibly  not  to  be  obvious  to  common 
understandings.    It  was  this ;  that  if  it  appeared  to  them,  that  the 
prisoner  at  the  time  he  hired  the  horse,  for  the  purpose  of  going  to 
Bamet,  really  intended  to  go  there,  but  that,  finding  himself  in  pos- 
aessioD  of  the  horse,  he  afterwards  formed  the  intention  of  converting 
it  to  his  own  use,  instead  of  proceeding  to  the  place  to  which  the 
hone  wBS  hired  to  go,  it  would  not  amount  to  a  felonious  taking. 
The  jury  found  the  prisoner  guilty,  on  the  ground  that  he  intended 
to  steal  the  horse  at  the  time  he  hired  it ;  and  he  was  afterwards 
executed,  {k) 

The  TOisoner  was  indicted  for  horse  stealing.    It  appeared  in  evi-  ^'***'"  *^**°' 
dence  tnat  the  prisoner  came  to  the  prosecutor's  house,  and  asked  ^^^  ^^^be^ 
him  if  he  let  horses  out  to  hire,  and  if  ne  could  have  one.     The  pro-  at  the  time  of 
secutor  answered,  Yes  I  He  had  a  little  mare  which  he  could  have,  and  the  hiring. 
asked  him  what  distance  he  was  going.     He  i^li^  to  Stockport,  a 
distance  of  between  six  and  seven  miles.    The  prosecutor  then 
saddled  and  bridled  the  mare  and  asked  the  prisoner  for  his  address, 
the  prisoner  wrote  on  a  slate,  which  the  prosecutor  kept  for  that  pur- 
pose, as  follows :  <'Mr.  Pope,  Cannon-street,  24."    The  prisoner  then 
begged  the  prosecutor  to  accompany  him  to  the  Crown  Inn,  which  he 
di^and  then  the  prisoner  mounted  the  mare  and  rode  away.    The 
prosecutor  did  not  xnow  whether  a  person  of  the  name  of  Pope  lived 

212.    2  Ease  P.  C.  c.  16,  s.  112,  p.  685,  p.  689.     Another  point  was  robmitted  to 

in  which  latter  work  die  judgment  (which  the  conriderationofthejury  ae  toafialonious 

■  Blated  to  hare  been  settled  and  approved  taking  after  the  prisoner's  ratnm  to  London, 

by  iereral  of  the  Judges  before  it  was  deli-  and  ne  end  and  purpose  of  hiring  the 

vered)  is  given  at  large.  horse  being  determined ;  but  as  to  this,  &ce 

(k)  Charlewood*s  case,  O.  B.  1786.    1  Rex  o.  Banks,  jNwf,  p.  57. 


Leach,  409.     2  East,  P.  C.  c.  16.  s.  112, 
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Semple*s  case. 
The  prisoner 
obtained  a 
post-chaise,  by 
niring,  with 
intent  to  con- 
vert it  to  his 
own  use ;  and 
it  was  holden 
to  be  felony, 
although  the 
contract  of 
hiring  was  not 
for  any  d^nite 
time. 
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in  Cannon-fltreet  or  not  The  prisoner  was  apprehended  at  Bury,  in 
an  opposite  direction  to  Stockport,  and  distant  from  it  sixteen  miles. 
It  was  Bury  fair-day  for  catde  and  horses,  the  prisoner  offered  the 
horse  for  sale  for  bL^  and  at  the  same  dme  said  it  was  his.  Bayley,  J. 
told  the  jury,  ^^  K  a  person  gets  possession  of  a  horse  by  hinng, 
meanii^  at  tne  dme  not  to  use  it  for  the  purpose  for  which  he  states 
he  hired  it,  but  to  endeavour  to  make  it  his  own,  he  is  guilty  of  stealing. 
In  these  cases,  the  guilt  or  innocence  of  the  party  depends  upon  what 
passed  in  his  mind  at  the  time,  and  this  is  to  oe  inferred  from  circum- 
stances ;  if  you  find,  that,  instead  of  going  to  the  place  where  he 
stated  he  was  going,  he  went  elsewhere,  it  raises  a  presumpdon  that 
he  meant  to  deprive  the  original  possessor  of  the  horse."  (J)  So  where 
on  a  similar  indictment  it  appeared  that  the  prisoner  borrowed  a 
pony  from  the  prosecutor  to  ride  a  short  distance  and  return,  but 
he  aid  not  return,  nor  did  he  send  the  pony ;  and  some  years  after 
the  prosecutor  met  the  prisoner  by  accident,  and  took  him  into  cus- 
tody ;  Holroyd,  J.,  said  ^^  K  the  prisoner  obtained  the  pony  with  a 
preconcerted  fraudulent  design  in  respect  of  stealing  it,  it  is  a  felony. 
If  he  did  not  do  it  with  a  fraudulent  design  originally  it  is  not  a 
felony."  (97})  So  where  on  a  similar  indictment  it  appeared  that  the 
prisoner  went  to  the  house  of  the  prosecutor,  and  told  him  that  his 
rather  had  sent  him  to  borrow  a  horse  for  three  weeks,  and  the  pro- 
secutor being  acquainted  with  the  prisoner's  father,  dispatched  him 
.with  the  horse  agreeably  to  the  supposed  request,  and  the  prisoner 
having  got  possession  of  the  horse  oy  means  of  the  above  story,  sold 
it ;  Parke,  J.  held  this  to  be  a  clear  stealing,  the  prosecutor  not 
having  parted  with  it  out  and  out  (n) 

Major  Semple  was  indicted  for  stealing  a  post-chaise,  and  the 
following  facts  were  proved  in  support  oi  the  charge.  The  pro- 
secutor, Mr.  Lycett,  was  a  coachmaker,  who  let  out  carriages  to  hire. 
The  prisoner  was  a  gentleman  who  lodged  in  the  neighbourhood 
under  the  name  of  Major  Harrold,  and  had  sometimes  hired 
carrii^s  from  the  prosecutor,  as  he  had  occasion  for  them,  and  had 
paid  for  them  with  punctuality.  On  the  first  of  September,  1785, 
the  prisoner  hired  a  post-chaise  of  the  prosecutor,  saying,  that  he 
should  want  it  for  three  weeks  or  a  month,  as  he^  was  going  a  tour 
round  the  North.  It  was  agreed  that  the  prisoner  should  pay  at 
the  rate  of  five  shillings  a  day  during  that  dme ;  and  a  price  of 
fifty  guineas  was  talked  about,  in  case  he  should  determine  to 
purchase  the  chaise  on  his  return  to  London;  but  no  poadve 
agreement  took  place  between  them  on  the  subject  of  the  purchase. 
In  a  few  days  afterwards  the  prisoner  took  the  chaise  irom  Mr. 
Lycett's  with  his  own  horses,  and  was  driven  in  it  fiiom  London 
to  an  inn  at  Uxbridge,  where  he  ordered  a  pair  of  horses,  and 
went  fix)m  thence  to  Bulstrode,  and  returned.  He  then  took  fi:esh 
horses  at  the  same  inn  at  Uxbridge ;  but  where  he  went  with  the 
chaise  afterwards  did  not  appear.  But  it  appeared  that  he  never 
returned  it  to  Mr.  Lycett,  and  that  no  tidings  could  be  obtained 
of  him  till  twelve  months  afterwards,  when  he  was  apprehended  on 
some  other  charge.  It  was  submitted  to  the  Court,  on  behalf  of  the 
prisoner,  that  upon  these  facts  the  offence  did  not  amount  to  felony. 


(/)  Spencers  case,  I  Lew.  197. 
(m)  Armstrong's  case,  1  Lew.  195. 


(to)  Vicar's  caae»  1  Lew.  199. 
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and  that  the  case  was  distinguishable  from  those  of  Pear  (o)  and 
Aickhii  (p)  inasmuch  as  in  those  cases  the  parties  had  never  ob- 
tained the  legal  possession  of  the  goods  deUvered  to  them ;  whereas, 
in  the  present  case,  the  prisoner  had  obtained  the  chaise  upon  a 
contract^  which  it  was  not  proved  that  he  had  broken,  as  the  chaise 
was  not  hired  for  anj  definite  length  of  time,  or  to  go  to  any  certain 
place ;  and  the  mere  understanding  that  it  was  for  three  weeks  or 
a  month,  for  the  purpose  of  making  a  tour  round  the  North,  made 
no  part  of  the  contract.  And,  even  supposing  that  the  contract 
should  be  thought  not  to  extend  beyond  the  three  weeks  or  a 
month,  yet,  as  it  was  clear  that,  during  that  time  at  least,  the 
prisoner  had  the  legal  possession  of  the  chaise,  no  intention  to 
convert  it  wrongfiilfy  to  his  own  use,  arising  afterwards,  whether 
from  necessity  or  dishonesty,  would  make  the  withholding  it 
felony,  as  the  animus  furandi  must  exist  at  the  time  the  property 
is  obtained.  But  the  Court  said,  that  they  were  bound  by  the 
determination  of  former  cases,  that  it  was  at  that  time  settled 
that  the  question  of  intention  was  for  the  consideration  of  the 
jury ;  and  that,  in  this  case,  if  the  jury  should  be  of  opinion  that 
the  original  taking  of  the  chaise  was  with  a  felonious  intent  to 
steal  it,  and  the  mring  a  mere  pretence  to  enable  the  prisoner  to 
eflfectuate  that  design,  without  any  intention  to  restore  or  pay  for 
it,  it  would  fall  precisely  within  the  principle  of  Pear*9  ca$e-t  and 
the  other  decisions  which  had  been  made,  and  the  taking  would 
amount  to  felony.  For  if  the  owner  only  intended  to  give  the 
prisoner  a  qualified  use  of  the  chaise,  and  the  prisoner  haa  no  in- 
tention to  make  use  of  that  qualified  possession,  but  to  convert  it 
to  his  own  use,  he  did  not  take  it  upon  the  contract,  and  therefore 
did  not  obtain  the  lawful  possession  of  it ;  but  if  there  were  a 
bond  fide  hiring,  and  a  real  mtention  of  returning  it  at  that  time, 
the  subsequent  conversion  of  it  could  not  be  felony,  for  by  such 
contract  and  delivery  the  prisoner  would  have  acquired  the  lawfiil 
possession  of  the  cnaise;  in  which  case  his  subsequent  abuse  of 
that  trust  would  not  be  felony.  That  as  to  there  being  no  proof 
of  actual  conversion  in  this  case,  it  was  not  necessary,  but  the 
junr  must  judge  of  it  from  the  circumstances.  If  the  prisoner  had 
staid  out  six  weeks,  or  two  months,  and  on  his  return  had  ofiered  to 
restore  the  chaise  to  the  owner,  or  to  pay  him  for  it,  such  a  conduct 
would  have  been  evidence  of  an  honest  mtention  at  the  time  of  the 
hiring.     But  there  was  no  account  given  of  it,  even  up  to  that  mo^  ^ 

ment,  and  therefore  a  presumption  was  raised  against  the  prisoner, 
which  it  was  incumbent  on  him  to  repel,  and  if  he  could  not,  the 
jury  would  have  to  consider,  from  all  tne  facts  in  proof,  whether  the 
taking  were  with  a  felonious  intent  or  not.  K  it  were,  the  case 
fell  (urectlv  within  the  principle  which  governed  that  of  Pear's^ 
firom  which  it  could  not  be  distinguished.  The  Court,  therefore, 
left  the  question  of  intention  to  the  jury,  who  found  the  prisoner 
guilty,  and  he  received  sentence  of  transportation  for  seven  years,  (q) 

In  a  recent  case  it  has  been  held,  that  to  constitute  a  larceny  by  a  It  seems  there 
party,  to  whom  goods  have  been  delivered  on  hire,  there  must  not  ""^  "*^ 

(o)  AnU^^&Q.  Adair,  Seijt,  Recorder,  O.   B.  1786,  1 

(p)  AiUe,  p.  42.  Leach,  4i0.    2  East,  P.  Co.  16,  s.  \Vi% 

\q)  Scrapie's  case,  cor.  Gould,  J.,  and      p.  691. 


conversion 
afterwBrds. 
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only  be  an  in.  onlj  be  an  original  intention  to  convert  them  to  his  own  use,  but  a 
^  Ui**"'*^  "^  subsequent  actual  conversion ;  and  a  mere  agreement  by  the  hirer  to 
the  hiring!  but  ^^^P^  &  ^^^  offered  for  the  goods  is  not  such  a  conversion,  if  the 
alsoanacuial  party  who  makes  the  offer  does  not  intend  to  purchase,  unless  his 
"""  '*—  suspicions  as  to  the  honesty  and  right  of  the  vendor  to  sell  are  re- 
moved. Upon  an  indictment  for  stealing  a  horse  and  ^g  it  ap- 
peared that  the  prisoner,  about  half-past  ten  in  the  mommg,  hired 
the  horse  and  gig  of  a  livery-stable  Keeper  in  London,  stating  that 
he  wanted  them  for  two  days  for  the  purpose  of  going  down  to 
Windsor.  Instead  of  going  to  Windsor  ne  immediately  drove  in  a 
contrary  direction  to  Rumrord,  in  Essex,  where  he  arrived  at  about 
twelve  o'clock,  and  offered  the  horse  and  gig  for  sale  to  Mr.  Qrbell, 
the  landlord  at  the  King's  Head  Inn  at  that  place,  for  261  Mr. 
Orbell  offered  him  15/.,  which  the  prisoner  at  first  refused  to  accept, 
but  half  an  hour  afterwards,  the  gig  being  then  in  the  yard,  and  tne 
horse  in  the  stable,  he  told  Mr.  Orbell  that  he  must  let  him  have 
them  for  the  sum  offered,  as  he  had  been  desired  by  his  father  to 
sell  them  before  his  return  home.  Mr.  Orbell  stated  that  the  value 
of  the  horse  and  gig  was  at  least  45&,  in  consequence  of  which  his 
suspicions  were  excited,  and  he  did  not  intend  to  purchase  them, 
unless  the  prisoner  gave  him  a  satisfactory  account  of  how  he  be- 
came possessed  of  them ;  that  ailer  the  prisoner  agreed  to  accept 
the  15/.  those  suspicions  were  increased,  and  he  asked  further  ques- 
tions of  the  prisoner,  and  then,  under  pretence  of  going  to  fetch  the 
money  to  pay  the  amount  offered,  he  procured  a  constable  and  gave 
the  prisoner  into  custody.  It  was  objected,  that  the  indictment  for 
the  felony  could  not  be  sustained,  as  there  had  been  no  conversion. 
Conceding  the  hiring  was  only  a  pretence  made  use  of  to  obtain  the 
horse  and  gig,  for  the  purpose  of  afterwards  disposing  of  them,  the 
possession  in  law  still  continued  in  the  owner,  and  was  not  deter- 
mined without  a  subsequent  conversion,  either  actually  proved  as  in 
Pearls  case  and  CharhwoodlM  c<zse,  or  to  be  presumed  from  the  cir- 
cumstances, as  in  Semple^s  cote  ;  and  in  the  present  case  the  subse- 
quent conversion  was  incomplete,  as  the  contract  for  the  purchase 
was  not  concluded  on  the  part  of  Mr.  Orbell.  Tindat  C.  J., 
^'  This  case  comes  near  to  many  of  those  which  have  decided  that  the 
appropriation  of  property  under  circumstances  in  some  decree 
similar  to  the  present  amounted  to  larceny.  However  here  there 
has  been  no  actual  conversion  of  the  property,  and  only  an  offer  to 
sell  I  am  of  opinion,  therefore, '  tnat  the  prisoner  must  be  ac- 
quitted." (r) 
A  delivery  of  goods  obtained  by  a  fraudulent  abuse  of  l^;al  pro- 


(r)  Reg.  e.  Brooks,  8  C.  &  P.  295. 
Assuming  that  this  case  is  accurately  re- 
ported, the  correctness  of  the  decision 
seems  liahlo  to  great  doubt.  The  question 
for  the  jury  in  such  cases  is,  what  was  the 
intention  of  the  prisoner  at  <A«  time  when  he 
obtained  possession  of  the  chattel  ?  Now  the 
acts  of  the  prisoner  subsequent  to  that  time 
are  only  material,  for  the  purpose  of  en- 
abling Uic  jury  to  decide  what  his  intention 
was  at  the  time  of  the  taking.  An  actual 
conversion  is  undoubtedly  cogent  evidence 
that  the  chattel  was  origmally  obtained  for 
that  purpose ;  but  it  is  only  evidence ;  and 
it  is  easy  to  suggest  cases  equally  strongly 


indicative  of  a  felonious  intent  at  the  time  of 
the  taking ;  thus,  suppose  a  prisoner  had 
hired  a  horse  from  A.  for  a  day,  and  bad 
taken  it  into  a  distant  part  of  the  country, 
and  there  used  it  for  his  own  purposes  for  a 
long  period,  and  bein^  apprehended  had  con- 
fessed that  he  obtained  the  horse  fraudiu 
lently  with  intent  to  keep  it  for  his  own  use, 
and  wholly  to  deprive  the  owner  of  it ;  and 
that  he  had  made  false  representatious  for 
that  purpose;  could  it  be  contended  that 
there  was  no  evidence  to  go  to  the  jury  of  an 
intent  to  steal  at  the  time  of  the  taking  ? 
So  in  the  principal  case  it  is  submitted  that 
although  no  actual  conversion  took  place. 
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ce»  has  been  already  mentioned  as  amonflst  the  most  aggravated  ^^^7^  ^ 
of  those  cases  of  larceny  where  the  taking  is  effected  by  procuring  ^thofrwidu- 
a  delivery  of  the  goods  irom  the  owner,  or  other  person  authorized  lent  abuse  of 
to  disnose  of  them.  (#)    It  will  generally  be  a  matter   of  some  ^^  proce»- 
difficultjr  to  rive  satiirosurtory  proot  of  a  felonious  intent  in  such  a 
transaction ;  out  if  the   oflenoe   be  proved,  the  severest  punish- 
ment which  it  can  receive  may  well  oe  inflicted,  fi>r  it  has  been 
justly  observed  that  such  an  offence  converts  the  process  of  the 
law,  which  is  the  best  security  for  property,  into  an  instrument  of 
rapine  and  idunder.  (i) 

Tllie  books  do  not  furnish  many  instances  of  larcenies  of  this 
description.  But  it  is  laid  down  that  if  a  person,  intending  to  steal 
a  hoTse,  take  out  a  replmn,  and  having  thereby  procured  me  horse 
to  be  delivered  to  him  by  die  sheriff,  ride  him  away ;  or  if  a  man, 
intending  to  steal  the  goods  of  another,  fraudulendy  deliver  an  eject- 
ment, and  by  obtaining  judgment  against  the  casual  ejector,  get  pos- 
session of  his  house,  and  take  his  goods ;  in  both  mese  cases  the 
taking  will  amount  to  larceny,  (tt )  So  if,  under  pretext  or  colour  of 
a  capiat  utla^atum  sued  out  after  an  oudawry  clandestinely  obtained 
against  a  visible  man,  his  goods  be  taken  with  a  felonious  intent,  it 
will  be  felony,  (r) 

Li  a  case  of  this  description,  where  the  prisoners  were  indicted  ^wre  wd 
for  breaking  the  house  of  K.  Stanyer,  putting  his  wife  in  fear,  and  arof^Gcwds 
stealing  goods,  the  following  facts  were  proved.     The  prisoners  obtained  by  a 
intending  to  rifle  a  house  in  which  a  Mrs.  Stanyer  lived,  apart  fix>m  iraudulent 
her  husband,  went  to  an  attorney,  and  pretendmg  that  Mrs.  Stanyer  ^***°^^'*^ 
was  tenant  to  one  of  them,  and  in  arrear  for  rent,  obtained  possession 
of  the  house  by  means  of  a  fraudulent  ejectment ;  and  at  the  same 
time  arrested  Mrs.  Stanyer,  by  virtue  of  a  writ  of  latitat,  and  caused 
her  to  be  carried  to  prison.    The  prisoners  then  rifled  the  house, 
and  took  away  the  goods,  some  of  which  they  hid,  altered  the  marks 
of  others,  and  sold  the  rest.     When  they  were  questioned  concerning 
these  acts,  and  asked  what  colour  of  tide  they  had  to  the  house  or 
goods,  they  could  pretend  none.     And  it  was  proved,  that  the  real 
landlord  had  received  the  rent  of  the  house  for  many  years,  and  that 
no  rent  was  in  arrear.    Neither  could  the  prisoners  pretend  to  any 
cause  of  action  against  Mrs.  Stanyer.     Upon  these  facts  the  jury 
were  directed,  that  if  they  beUeved  that  the  prisoners  had  done  all 
this  with  an  intent  to  rob,  they  ought  to  find  them  guilty,  which  they 
accordingly  did,  and  both  prisoners  were  executed,  (w) 


still  there  was  evidence  for  the  jury  that  the 
horse  and  gig  were  obtained  with  intent  to 
convort  them  to  the  prisoner's  use.  It  seems 
<fiiBcalt  also  to  see  how  the  fact  that  Air. 
Orbell  did  not  intend  to  complete  the  oon« 
tract  could  vary  the  effect  of  the  prisoner's 
acts ;  the  prisoner  had  done  all  on  his  part 
to  complete  the  contract,  and  as  against 
him  it  might  well  have  been  held  that  the 
amversifm  was  complete :  in  the  same  way 
u  it  has  been  held  that  the  ofience  of 
bribery  is  complete  where  A.  gives  money 
to  B.  to  induce  him  to  vote  for  a  candidate, 
and  B.  agrees  so  to  do,  although  he  never 
mtends  so  to  vote.  Henslow  o.  Fawcett, 
3  Ad.  &  E.  51.  Harding  o.  Stokes,  2  M. 
&  W.  233.     See  also  Spence's  case, «/»/«, 


p.  51,  where  there  seems  to  have  been  no 
sale.    C.  S.  G. 

(«)  AfUe,  p.  35. 

(0  1  Hawk.  P.  G.  c.  33,  s.  12.  2  East, 
P.  0.  c.  16,  s.  96,  p.  660. 

(«)  3  Inst.  108.  1  HaW,  507.  Kel.  43. 
1  Hawk.  P.  C.  c.  33,  s.  H.  2  East,  P.  C^ 
c  16,s.  96,  p.  660. 

(©)  2  East,  P.  C.  c.  16,  s.  96,  p.  660. 
And  see  cases  of  a  breaking  and  entering  in 
burglary,  effected  by  fraud,  ante,  vol.  I, 
p.  793. 

(w)  Rex  0.  Richard  Farre  and  Eleanor 
Chadwicke,  O.  B.  1665.  Kel.  49,  44.  2 
East,  P.  C.  c  16,  k  96,  p.  660.  2  Leach, 
1064,  note  (a). 


56 

Delivery  of 
the  goods  ob- 
tained without 
fraud,  and 
Question  whe- 
ther there  has 
been  a  new 
and  felfmious 
taking. 


Delivery  of  a 
horse,  &c,, 
upon  hire,  or 
loan,  bond  Jide. 


Of  Larceny. — Of  the  Taking^  ^c,  by  Delivery  [book  iv, 

IL  Where  it  appears  that  the  deliyerY  of  the  goods  bjjhfiJZO^Sx 
ox  person  authorized  to  dispose  of  them»  wtu  not  Maimed  frau- 
(fulenUi/9  and  with  intent  to  steal,  a  remaining  inquiry  may  be ; 
—whether  such  lawful  possesion  has  been  determined^  and  whether 
there  ^as  been  any  new  and  felonious  taking,  (a?)  Thus  it  has  been 
held,  that  if  a  carrier  tak^a  pacE^of  goods  to  the  place  appointed, 
and  deliver  or  lay  it  down,  his  possession  is  determmed ;  and  if  he 
afterwards  carry  it  away  with  intent  to  steal  it,  this  will  be  a  new 
taking,  and  felonious.  Q) 

If  the  lawful  possession  has  not  been  determined,  the  goods  will 
continue  in  the  possession  of  the  party  to  whom  they  were  deUvered 
by  bailment ;  and  the  general  principle  of  law  will  prevail,  ^^that  if 
a  person  obtain  the  goods  of  another  without  fraud,  although  he  have 
the  animus  furandi  afterwards,  and  convert  them  to  his  own  use,  he 
cannot  be  guilty  of  felony."  (;8)  A  principle  which  has  been  holden 
to  extend  to  the  cases  of  a  tailor,  who  has  cloth  delivered  to  him  to 
make  clothes  with  ;  a  carrier  who  receives  goods  to  carry  to  a  certun 
place ;  and  a  friend  who  is  entrusted  with  goods  to  keep  for  the  use 
of  the  owner ;  which  they  afterwards  severally  embezzle,  (a)  And 
so  if  a  watch  be  deliverea  to  a  person  to  mend,  and  he  sells  it,  this 
has  been  held  not  to  be  larceny.  (6)  And  so  also,  if  plate  be  de- 
livered to  a  goldsmith  to  work  or  to  weigh,  or  as  a  deposit,  it  has 
been  held  that  his  conversion  of  it  will  not  be  a  felony,  (c)  It  has, 
however,  been  already  noticed,  that  some  of  the  cases  oi  this  nature 
seem  to  make  a  near  approach  to  those  where  a  bare  chaige,  or  mere 
special  use  of  the  goods,  is  transferred  by  the  delivery,  and  where, 
consequently,  the  legal  possession  of  them  remaining  exclusively  in 
the  owner,  hirceny  may  be  committed  in  respect  of  mem,  exactly  as 
if  no  delivery  at  all  had  been  made,  (d) 

It  appears  always  to  have  been  considered,  that  where^a  horse  was 
delivered  upon  hire  or  loan,  and  such  delivery  was  obtained  bond  Jide, 
no  subsequent  wrongful  conversion  pendmg  the  contract  would 
amount  to  felony ;  and  so  of  other  gooos.  (e)  But  it  was  at  one  time 
held  that  when  the  purpose  of  the  hiring,  or  loan,  for  which  the  de- 
livery was  made,  had  ended,  felony  might  be  committed  by  a  con- 
version of  the  goods :  and  consequendy,  that  if  the  hiring  of  a  horse 
was  limited  to  a  particular  time  or  place,  and  after  that  time  had 
expired,  or  the  party  had  arrived  at  the  proper  place  for  the  re-delivery, 
he  rode  away  with  the  horse,  and  converted  it  to  his  own  use,  it  was 
larceny.  (/)  But  this  doctrine  was  considered,  and  held  to  be 
wrong  in  a  case  of  recent  occurrence.  The  prisoner  had  borrowed 
a  horse  to  take  a  child  to  a  neighbouring  sui^eon,  and  after  he  had 
done  so,  and  returned,  he  took  the  horse  in  a  different  direction,  and 


(t)  Ante,  p.  35. 
(y)  3  Inst.  107.     1  Hale,  505. 
(z)  3  Inst.  107.     2  East,  P.  C.  c.  16, 
8.  113,  p.  693. 

(a)  Staundf.  P.  0.  c.  25.  1  Hale,  504, 
605  3  Inst.  107,  108.  I  Hawk.  P.  C. 
c.  33,  8.  2.  2  East,  P.  C-  c.  16,8.  113, 
p.  693. 

(b)  Rex  ».  Levy,  4  C.  &  P.  241, 
Vaughan,  B. 

(r)  3  Hen.  7,  pi.  12,  cited  by  Shower. 
1  Show.  62.     2  East,  P.  C.  c.  16,  8.  113, 


p.  693. 

(d)  Ante,  p.  21,  ef  geq, 

(e)  1  Hale,  504.  2  East.  P.  C.  c.  16, 
8.  114,  p.  693. 

(/)  Charlewood's  case,  I  Leach,  409. 
2  East,  P.  C.  c.  16,8.  112,  p.  689,  and 
8.  114,  p.  694.  Tunnard*s  case,  cor,  Ray- 
mond, C  J.,  Denton,  J.,  and  Hale,  B., 
0.  B.  1729.  2  East,  P.  C.  c.  16,  s.  112, 
p.  687,  and  s.  14,  p.  6P4.  1  Leach,  214, 
note  (a). 
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9cid  it.  The  jury  were  satisfied  that  he  had  no  felonious  intention 
when  he  bonowed  it ;  but  as  the  purpose  for  which  he  hired  it  ^as 
over  before  he  took  the  horse  to  the  place  where  he  sold  it,  the  jury 
were  directed  to  convict  in  order  that  the  point  might  be  considered : 
andy  upon  a  case  reserved,  the  Judges  held  that  there  was  no  fe- 
lonious taking,  and  that  the  conviction  was  wrong,  (g)  So  that  it  is 
now  settled,  mat  where  the  owner  parts  with  the  possession  of  goods 
for  a  special  purpose,  and  the  bailee,  when  that  purpose  is  executed, 
neglects  to  return,  and  afterwards  di4x)ses  of  them,  if  such  bailee  had 
not  a  felonious  intention  when  he  originally  took  the  g^oods,  &c. ;  a 
subsequent  withholding  and  disposing  of  them,  will  not  constitute  a 
new  felonious  taking,  nor  make  nim  guil^  of  felony,  (a) 

In  the  following  case  a  conversion  of  goods  was  holden  not  to  be  Leigh's 


TbeconToiBioii 


oodi 


not  to 


felonious,  on  the  sround  that  the  original  taking  was  not  with  intent  '^ 

to  steaL     The  prisoner  was  indicted  for  stealing  various  articles,  the  yj^^ 

property  of  Abraham  Dyer.  It  appeared  that  me  prosecutor's  house,  b«  felonious, 
in  which  was  a  shop  containing  the  muslin  and  omer  arddes  men-  JJI^'jJ  *^'™** 
tioned  in  the  indictment,  was  on  fire  ;  and  that  his  neighbours  had,  original  taking 
in  general,  assisted  at  the  time  in  removing  hb  goods  and  stock  for  wu  not  with 
better  security.  The  prisoner  probably  had  removed  all  the  articles,  "»*«*  ^  »*«^- 
which  she  was  charged  with  having  stolen,  when  the  prosecutor's 
other  neighbours  were  thus  employed  ;  and  it  appeared  that  she  re- 
moved some  of  the  muslin  in  the  presence  of  tne  prosecutor,  and 
under  his  observation,  though  not  by  his  desire,  upon  the  pro- 
secutor's applying  to  her  next  morning,  she  denied  that  she  had  anv 
of  the  things  belonging  to  him ;  whereupon  he  obtained  a  searcn 
warrant,  and  found  his  property  in  her  house ;  most  of  the  articles 
being  artfully  concealed  in  various  ways.  Upon  this  evidence  it  was 
suggested,  on  behalf  of  the  prisoner,  that  she  originally  took  the 
articles  with  an  honest  purpose,  as  her  neighbours  had  done,  and 
that  she  would  not  otherwise  nave  taken  some  of  them  in  the  presence 
and  under  the  view  of  the  prosecutor ;  and  that,  therefore,  the  case 
did  not  amount  to  felony.  The  court  left  the  case  to  the  jur^; 
telling  them  that  whether  the  prisoner  took  the  goods  originally  with 
an  honest  intent,  was  a  question  of  &ct  for  their  consideration :  but 
that  even  if  they  were  of  opinion  that  she  did  take  them  with  an 
honest  intefit,  yet  her  afterwards  hiding  them  in  the  various  ways 

E roved,  and  denying  that  she  had  them,  in  order  to  convert  them  to 
er  own  use,  would  still  support  the  indictment  The  jury,  upon 
this  direction,  found  her  guilty ;  but  said  that,  in  their  opinion,  when 
she  first  took  the  goods  m>m  the  shop  she  had  no  evil  intention,  but 
that  such  evil  intention  came  upon  her  afterwards.  And  the  case 
beiuff  submitted  to  the  consideration  of  the  Judges,  they  held  the 
conviction  wrong ;  and  were  of  opinion  that  upon  tods  special  finding 
there  was  no  felonious  taking,  but  merely  a  breach  of  trust:  some  of 
them,  hovirever,  thought  that  it  might  have  been  left  strongly  with  the 
jury  that  the  subsequent  conduct  marked  the  original  intention.  (A) 

(ff)  Rex  V,  Banka,  East  T.  1821,  MS.  Mich.  T.  1800.  2  East,  P.  C.  c.  16,  s.  114, 

BayW,  J.,  and  Ross.  &  Ry.  441.    And  see  p-  694.     1  Leach,  411,  note  (a\  and  MS. 

Rex    c.    Stock,    and    other    cases,   pott.  The  note  of  Le  Blanc,  J.,  as  to  the  opinion 

ekap.  xiv.  tit.   Of  Larceny  hy  Servant*.  of  the  judges  is,  that  they  thought  the  pos- 

ik)    Leigh*s    case,    cor.    Lord    Eldon,  session  of  the  owner  continued,  and  that  the 

Welb  Sum.  Ass.   1800,  and  considered  by  evidence  of  a  subsequent  taking  away  was 

th*  judges  (Lawrence,  J.,  being  absent)  in  not  sufficient,  MS.  Bayley,  J. 
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Wbere  goods 
are  delivered 
to  a  party  by 
mistake,  and 
ho  ailterwardf 
disposes  of 
them  to  his 
own  use,  it  is 
not  larceny  if 
he  was  guilty 
of  no  fraud  in 
causing  them 
to  be  delivered 
to  himself. 


Privity  of  con- 
tract  deter- 
mined, after 
delivery,  by 
the  tortious 
acts  of  the 
bailee 


Carrier, 
weaver,  &c, 
taking  the 
goods  deli- 
vered to  them. 


Of  Larceny. — Of  the  Taking^  ^c,  %  Delivery  [book  iv. 

Where  goods  are  delivered  to  a  party  by  mistake,  such  party 
having  done  no  fraudulent  act  in  order  to  cause  them  to  be  so  de- 
liverer, and  such  party  afterwards  disposes  of  them  to  his  own  use, 
this  is  not  a  larceny,  on  the  ground  that  there  was  no  animu$  furandi 
at  the  time  when  the  soods  were  delivered.  The  prisoner,  James 
Mucklow,  was  indicted  for  stealing  a  draft,  which  was  unstamped 
and  was  written  on  the  same  sheet  of  paper  with  a  letter,  directed 
^^  James  Mucklow,  Saint  Martin's  Lane,  jSirmingham,"  and  was  sent 
by  post  to  Binningham.  No  person  of  that  name  being  found  or 
heard  of  to  be  living  in  Saint  Martin's  Lane,  and  the  prisoner  livinj; 
in  a  house,  about  a  dozen  yards  from  Saint  Martin's  Lane,  with  his 
father,  the  postman  called  with  the  letter  at  their  house  when  thev 
were  out,  and  left  a  message  that  there  was  a  letter  for  them,  whicn 
they  were  to  send  for  ;  and  it  was  in  consequence  thereof  delivered 
the  same  day  to  the  frtther,  and  afterwards  came  to  the  hands  of  the 
prisoner  his  son,  who  appropriated  the  draft  to  his  own  use,  and  re- 
ceived payment  of  it,  unaer  circumstances  proved  by  evidence  arising 
from  the  contents  of  the  letter  and  otherwise,  that  satisfied  the  jury 
he  knew  the  letter  and  draft  were  not  intended  for  him,  but  for 
another  person.  It  was  objected  that  this  did  not  amount  to  larceny, 
as  the  possession  of  the  letter  and  draft  had  been  voluntarily  parted 
with  bv  the  drawers,  and  by  the  postman,  without  any  fixiud  on  the 
part  of  the  prisoner;  and,  upon  a  case  reserved,  the  Judges  held  the 
conviction  wrong,  on  the  ground  that  it  did  not  appear  that  the 
prisoner  had  any  animus  furandi  when  he  first  received  the  letter,  (t) 

The  privity  of  a  contract  may  be  determined  before  its  regular 
completion  by  the  tortious  acts  of  the  bailee. 

A.  delivers  the  key  of  his  chamber  to  B.,  who  unlocks  the  chamber 
and  takes  the  goods  of  A.  with  intent  to  steal  them ;  this  has  been 
holden  to  be  felony,  for  the  reason  that  the  goods  were  not  delivered 
to  B.  but  taken  by  him ;  a  judgment  which  appears  to  have  pro- 
ceeded upon  the  ground  that,  by  the  delivery  of  tne  key  in  this  case, 
it  was  not  in  the  contemplation  of  the  parties  to  make  a  delivery  of 
the  goods  contained  in  the  room,  {j)  But  supposing  the  key  to  have 
been  delivered  for  the  purpose  of  entrusting  tne  party  with  the  care 
of  the  goods,  still,  according  to  a  very  good  opinion,  the  taking  of  the 
goods  out  of  the  room,  with  a  felomous  intent,  might  have  been 
felony ;  on  the  ground  that,  by  the  act  of  taking  the  goods  with  such 
an  intent  out  of  the  room  in  which  they  were  intended  to  remain  for 
safe  custody,  the  privity  of  the  contract  would  have  been  determined 
in  the  same  manner  as  if  they  had  been  delivered  in  a  box,  and  taken 
out  of  it  afterwards.  (A) 

Upon  the  same  principle  of  a  determination  of  the  privity  of  con- 
tract by  a  tortious  act  of  the  bailee,  it  has  been  holden,  that  if  a 
carrier  open  a  pack  and  take  out  part  of  the  goods,  or  a  weaver  take 
part  of  the  silk  which  he  has  received  to  work,  or  a  miller  take  part 


(0  Rex  v.  Mucklow,  R.  &  M.  C.  C.  R. 
160.  The  letter  and  draft  which  was 
drawn  hy  Lea  and  Sons  at  Kidderminster, 
were  intended  for  another  James  Mucklow, 
of  New  Hall-street, .  Birminffham,  but 
by  mistake  the  letter  was  mrected  to 
St.  Martin's  Lane.  Two  other  points 
were  reserved,  but  no  opinion  given  as  to 
either  of  them,  viz,^  wheUicr  the  draft  being 


drawn  more  than  ten  miles  from  Birming- 
ham, and  unstamped,  was  not  wholly  void» 
and  if  so,  not  the  sutject  of  larceny,  and 
whether  the  draft  vras  of  any  value  m  the 
hands  of  the  drawers,  according  to  the 
opinion  in  Walsh's  case,  aate,  p.  &. 

ij)  1  Hale,  505. 

(A)  2  East,  P.  C.  c.  It),  s.  Ill, p. 685. 


case. 
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of  the  com  which  has  been  delivered  to  him  to  crind,  such  takings^ 
if  with  a  felonions  intent,  will  be  felony.  (/)  And  in  a  more  recent 
case,  it  was  held  that  where  a  warehouseman  took  all  the  wheat  out  of 
certain  ba^  which  had  been  delivered  to  him  for  safe  custody,  and 
disposed  of  it,  he  was  guilty  of  larceny.  The  prisoner  had  received 
forty  bags  of  wheat  to  keep  in  his  warehouse  for  one  Neale  ;  having 
no  authori^  to  sell,  or  to  shew  samples ;  he  emptied  eight  of  the  bags, 
and  sold  the  wheat  they  contained,  and  afterwards  filled  the  bags 
with  inferior  wheat ;  but  as  it  did  not  appear  that  he  had  taken  less 
than  the  whole  of  any  one  bag,  the  point  was  saved,  whether  any 
larceny  had  been  committed,  and  the  Judges  were  unanimous  that 
this  was  a  larceny,  and  that  taking  the  whole  out  of  any  one  bag,  was 
not  less  a  larceny  than  taking  a  part  {m) 

With  respect,  however,  to  a  conversion  of  goods  by  a  carrier,  a  Distinction  in 
notable  distinction  should  be  observed,  namenr,  that  though  if  a  ^^**"'*'*' 
carrier,  to  whom  a  package  of  coods  is  delivered  to  take  to  a  certain  '^'^ 

J)lace,  open  the  pacKage  and  take  out  part  of  the  goods,  it  will  be  a 
elonious  taking ;  yet  it  wiU  be  no  felony  if  he  take  away  the  whole 
package,  {n)  The  doctrine  seems  indeed  to  savour  a  little  of  con- 
tradiction, (o)  and  has  been  considered  as  standing  more  upon 
positive  law  not  at  this  time  to  be  questioned,  than  sound  reason- 
ing. (  o)  The  distinction  appears  to  have  proceeded  upon  the  around 
that  the  act  of  breaking  the  package  is  an  act  of  trespass  in  the  car- 
rier by  which  the  privity  of  contract  is  determined ;  wnereas,  if  there 
be  no  breaking  oi  the  package,  no  severance  of  part  of  the  com- 
modity from  the  rest  by  the  carrier,  but  the  whole  of  it  be  parted 
with  by  him  in  the  state  in  which  it  was  delivered  to  his  hands,  there 
will  be  nothing  which  will  amount  to  a  trespass  while  the  package 
remains  in  his  possession.  And,  if  this  be  the  true  principle  of  the 
distinction,  it  does  not  seem  to  make  any  difference,  where  there  is 
such  a  breaking  of  the  package,  whether  the  carrier  take  the  whole 
or  a  part  only  of  its  contents,  {q) 

It  should  be  mentioned,  that  in  a  book  of  high  authority  a  dif- 
ferent principle  is  assigned  for  this  distinction,  namely,  tnat  the 
subsequent  act  of  the  carrier,  in  opening  the  goods  and  disposing  of 
them  to  his  own  use,  ^'declareth  that  his  intent  originally  was  not  to 
take  the  goods  upon  the  agreement  and  contract  of  the  party,  but 
only  with  a  design  of  stealing  them."  (r)  But  it  is  well  observed, 
that  though  such  previous  intent  may  appear  from  the  evidence  in 
particular  cases ;  yet,  if  it  were  to  be  inferred  from  the  mere  fact  of 
the  carrier's  embezzling  the  goods,  there  would  be  an  end  of  the 
distinction  itself;  for  if  the  taking  of  goods  out  of  the  package,  be 
evidence  of  the  carrier's  having  ongini^ly  intended  to  take  the  goods, 


(/>  3  Inst  107,  108.  1  Hale,  505. 
lHnwk.P.C.  c33,  s.  4. 

(«  )  Rex  9  Brazier,  Sfich.  T.  1817,  MS. 
Baylej.  J.,  and  Boss.  &  By.  337. 

(»)  3  Intt.  107.  I  Hale,  504.  1  Hawk. 
P.  C.c.  33,8.2,4. 

(o)  See  Kel.  83,  where  the  learned  re* 
porter  says,  **  I  marvel  at  the  case  pat 
13  Edw.  4,  9  b,  that  if  a  carrier  have  a  tun 
of  wine  delivered  to  him  to  carry  to  such  a 
place,  and  he  never  oarrv  it,  but  sell  it  all, 
this  is  no  felony ;  but  if  he  draw  part  of  it 


out,  above  the  value  of  twehrepenoe,  this  it 
felony.  I  do  not  see  why  the  disposing  of 
the  whole  should  not  be  felony  also.**  As 
to  the  part  of  this  passage — '*  above  the 
value  of  twelvepence/'  there  seems  to  be  no 
reason  why,  if  a  taking  to  that  amount 
would  have  been  grand  larceny,  a  taking  to 
the  value  of  twelvepence,  or  under,  might 
not  have  been  petit  larceny. 

(p)  2  East,  P.  C.  c.  16,  s.  115,p.  695. 

(j)  2  East,  P.  C.  c.  16,  s.  115,  p.  697.; 

(r)  Kel  82. 
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not  upon  the  agreement,  bat  with  intent  to  steal  them,  dfartiariihe 
taking  the  whme  package  of  goods,  whether  broken  or  not,  and  con- 
verting it,  must  be  evidence  of  such  intent  («) 

It  will  be  material,  therefore,  in  cases  where  goods  are  chaived  to 
have  been  stolen  by  a  carrier,  to  show  that  the  package  in  whicn  they 
were  contained  was  broken  or  opened  by  him ;  but  what  will  amount 
to  sufficient  evidence  of  that  &ct  will  depend  of  course  upon  the 
circumstances  of  each  particular  case,  and  will  be  peculiarly  within 
the  province  of  the  jury  to  determine.  In  a  case  where  a  woman 
had  entrusted  a  porter  to  carry  a  bundle  for  her  to  Wapping,  and 
went  with  the  porter,  and  in  going  to  the  place  the  porter  ran  away 
with  the  bundle,  which  was  lost ;  it  is  reported  that  a  very  learned 
Judge,  after  telling  the  jury  that  if  they  thought  that  the  porter 
opened  the  bundle  and  took  out  the  goods  it  was  felony,  and  they 
ought  to  find  him  guilty,  fiirther  declared  it  to  be  his  opinion,  that 
the  &cts,  as  they  have  been  above  stated,  were  evidence  of  his  having 
opened  the  bundle  and  taken  out  the  goods,  {t)  But  it  has  been 
doubted,  with  great  propriety,  whether  upon  the  facts,  as  thus  stated, 
the  evidence  was  sumcient  to  warrant  the  jury  in  finding  that  the 
porter  opened  the  bundle,  and  took  out  the  goods ;  {u)  and  there 
certainly  seem  to  be  better  grounds  upon  which  this  case  might  have 
been  decided  (r) 

In  a  modem  case  it  was  held,  that  the  master  and  owner  of  a  ship 
disposing  of  some  of  the  goods  deUvered  him  to  carry,  was  not  guilty 
of  larceny,  as  it  did  not  appear  that  he  took  the  goods  out  of  their 
packages.  The  prisoner  received  280  casks  of  butter,  to  carry  in  a 
ship  of  which  he  was  the  master  and  owner ;  on  the  voyage  he  made 
a  false  protest,  stating  that  he  had  been  forced  to  throw  overboard 
several  casks;  and  he  had  in  &ct  stopped  at  Cowes  and  disposed  of 
thirteen  casks  at  that  place.  The  inmctment  contuned  one  count 
upon  the  24  Geo.  2,  c.  45,  and  another  for  a  larceny  at  common  law, 
but  upon  a  case  reserved,  the  Judges  held  it  to  be  no  larceny,  either 
at  common  law,  or  under  the  statute,  (tr) 

If  a  person  employed  to  carry  goods  for  hire  to  one  person,  deliver 
them  fraudulently  to  another,  but  does  not  break  bulk,  this  is  not 
larceny,  although  the  person  be  not  a  common  carrier,  but  was  only 
employed  in  the  particular  instance.  Upon  an  indictment  against  Flet- 
cher and  Mellor  for  stealing  various  articles,  the  prosecutor  stated  that 
the  goods  were  packed  up  m  four  packa^s,  ana  that  he  directed  the 

Erisoners  to  carry  them  to  the  house  of  Fletcher's  father,  who  was  to 
eep  them  safe  tor  his  use.  The  goods  were  to  be  conveyed  in  the 
prosecutor's  cart,  but  the  horse  belonged  to  Fletcher.  The  prisoners 
were  neither  of  them  the  servants  of  the  prosecutor,  but  were  to  be 
paid  for  their  trouble.    The  packages  were  not  taken  to  Fletcher's 


(«)  2  Ettt,  P.  C.  c.  16,  8.  115,  p.  696, 
697. 

(0  Anon,  ear.  Holt,  C.  J.,  O.  R  1701. 
2  East,  P.  C.C  16,  s.  115,  p.  697.  iLeMh, 
415,  note  (a). 

(h)  2  East,  P.  C.  c.  16,  s.  115,  p.  696, 
697. 

(o)  It  is  stated  to  have  been  suggested 
in  2  MS.  Sum.  235,  that  a  ground  tor  the 
determination  in  this  case  miffht  have  been, 
that  all  the  circumstances  of  it  shewed  that 


the  porter  took  the  bundle  at  first  with 
intent  to  steal  it;  and  also  to  have  been 
suggested  by  some  of  the  judges,  m  the  ar« 
gument  on  Pear*s  case  (anfe,  p.  50),  that  the 
bundle,  though  delivered,  being  intended 
to  continue  in  the  owner's  presence,  was,  in 
point  of  law,  in  her  possession.  2  East, 
P.  C.  c.  16,  s.  115,  p.  698. 

(w)  Rex  V.  Madox,  Mich.   T.    1805, 
MS.  Bayley,  J.,  and  Buss.  &  Ry.  92. 
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fether'Sy  and  some  of  the  goods  were  found  loose  in  the  house  of  one 
Beardmoie.  Patteson,  J.  **  There  is  no  evidence  that  the  packages 
were  opened  while  the  goods  were  in  the  possession  of  the  prisoners^ 
and  a  carrier  cannot  be  convicted  of  larceny,  unless  he  breaks  bulk."  It 
WBSthen  uigedforthe  prosecution,  that  the  prisoners  were  not  carriers ; 
bat  were  merely  emplojed  in  this  particular  instance.  Patteson,  J. 
''They  carried  for  hire.  It  is  proved  that  they  were  to  be  pud  for 
taking  these  goods.  There  is  the  case  of  a  captain  of  a  ship,  which 
is  a  very  strong  authority  on  this  point  The  prisoners  must  be 
acquitted."  (x)  So  where  on  an  indictment  for  stealing  a  truss  of 
hay,  it  appeared  that  Cheatle  had  sent  three  trusses  of  hay  consigned 
to  Bayliss  oy  the  prisoner's  cart,  and  that  the  prisoner  had  taken  away 
one  of  the  trusses,  which  was  found  in  his  possession  but  not  broken 
up ;  Parke,  J.  said  ''  This  is  no  larceny,  as  the  prisoner  did  not  break 
up  the  tru8&''  (y) 

Upon  an  indictment  for  stealing  three  staves  of  wood  it  appeared  Sepantbg  one 
that  the  prosecutor,  who  was  the  owner  of  a  vessel  laden  with  timber,  wa^efrom 
employea  the  prisoner,  who  had  a  boat,  to  carry  the  staves  in  question,  fent  tolSrelSl 
as  well  as  other  staves,  ashore  in  that  boat;  the  boat  was  manned  ingbulk. 
principally  by  the  prosecutor's  men,  but  was  under  the  entire  con- 
trol of  the  prisoner ;  the  prisoner  never  landed  two  of  the  staves, 
and  concealed  them  in  the  bottom  of  his  boat  under  some  nets;  and 
one  of  the  staves  which  he  landed  he  carried  to  his  mother's  house ; 
it  was  objected  that  the  prisoner  was  bailee  of  the  staves  and  could 
not  be  guilty  of  larceny,  unless  he  broke  bulk  :  it  was  replied,  that 
this  was  a  mere  charge  and  not  a  bailment,  as  the  servants  of  the 
ovmer  were  present  during  the  transit  of  the  staves ;  but  that  even  if 
it  were  a  bailment,  yet  as  the  staves  were  delivered  to  the  prisoner 
all  together,  the  separating  one  from  the  rest,  and  carrying  that  one 
to  a  different  place,  was  equivalent  to  breaking  bulk.  Patteson,  J., 
''  I  think  that  this  was  a  case  of  bailment,  although  the  prosecutor's 
servants  were  on  board,  because  they  were  there  under  the  prisoner's 
controL  That  being  so,  if  the  prisoner  had  not  taken  the  staves  out 
of  the  boat,  the  mere  non-delivery  of  them  would  not  have  amounted 
to  larceny;  but  the  prisoner  separating  one  of  the  articles  from  the 
rest,  and  taking  it  to  a  place  aifferent  from  that  of  its  destination, 
was,  if  he  did  it  with  intent  to  appropriate  it  to  his  own  use,  equi- 
valent to  breaking  bulk ;  and  therefore,  would  be  sufficient  to  con- 
stitute a  larceny.  I  shall  leave  it  to  the  jury  to  say,  whether  the 
prisoner  removed  the  stftve  to  his  mother's  vnth  intent  to  convert  it 
to  his  own  use."  (sr) 

Upon  an  indictment  for  stealing  two  half  sovereigns,  it  appeared  AbBtracting 
that  the  prosecutrix  asked  the  prisoner,  who  was  not  her  servant,  J^*^  ^"*" 
but  only  a  casual  acquaintance,  to  put  a  letter  in  the  post  for  her, 
telling  her  at  the  same  time  that  it  contained  two  half  sovereigns,  for 
the  purpose  of  paying  a  bill ;  the  prisoner  abstracted  the  money  by 
brealdng  the  seal  of  the  letter  before  she  put  it  in  the  post;  Mire- 
house,  C.  S.  (after  consulting  Gaselee,  J.,)  said  that  in  nis  opinion, 
and  in  that  of  the  learned  Judge  it  was  larceny,  (a)  So  where  on  an 
indictment  for  stealing  bank  notes,  it  appeared  that  the  prosecutor 

(x)  Res  V.  Fletcher,  4  G.  &  P.  545,  and  C.  S.  G. 

US.  C.  S.  G.  Patteson,  J.,  added, «  If  the  (  y)  Rex  0.  Pratley,  5  C.  &  P.  533. 

hone  had  belcmged  to  the  prosecutor  I  (2)  Rex  o.  Howell,  7  C.  &  P.  325. 

should  have  tbooght  differently."    MSS.  (o)  Rex  o.  Jones,?  C.&P.  151. 
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gave  the  prisoner,  who  was  not  his  servant,  a  parcel  containing  the 
notes  to  tdce  to  the  Bull  and  Mouth  Inn,  to  be  sent  to  Nottingham, 
and  the  parcel  arrived,  but  without  the  notes  in  it,  and  two  of  the  notes 
were  afterwards  found  at  the  prisoner's  lodgings.  It  was  contended 
for  the  prisoner,  that  as  he  was  not  the  servant  of  the  prosecutor, 
there  was  no  trespass,  and  therefore,  there  was  no  larceny,  and  that 
the  cases  as  to  breaking  bulk  were  all  cases  of  carriers ;  but  the  Court 
were  of  a  contrary  opinion,  and  held  that  as  the  parcel  must  have 
been  opened  and  the  notes  abstracted,  it  did  amount  to  larceny.  (6) 


SECTION  IL 

Of  the  Personal  Goods  in  respect  of  which  the  Offence  of  Larceny 

may  be  committed* 

In  pursuing  this  part  of  the  inquiry  respecting  the  offence  of  lar- 
ceny, there  seem  to  be  three  points  which  more  particularly  require 
consideration ;  L  Whether  the  goods  taken  were  in  any  way  part  of 
the  freehold;  IL  Whether  they  consist  of  tm^^&n  instruments;  and 
HL  Whether  they  consist  oianimalsy  birdsj  or  fish. 
By  the  com-  ^  ^7  the  common  law,  larceny  cannot  be  committed  of  things 

mon  law,  lar-  which  savour  of  the  realty,  and  are,  at  the  time  they  are  taken,  part 
^i^^Jr  ^f^he  freehold  ;  whether  they  be  of  the  substance  of  the  land,  as  lead, 
things  that  ^^  Other  minerals;  of  the  produce  of  the  land,  as  trees,  com,  grass, 
are  part  of  the  apples,  or  Other  fhiits ;  or  things  affixed  to  the  land,  as  buildings,  and 
freehold.  articles,  such  as  lead,  &c  annexed  to  buildings,  (c)    The  severance 

and  taking  of  things  of  this  description  is,  at  common  law,  only  a 
trespass.  One  reason  for  which  doctrine  (though  it  does  not  apply 
to  the  whole  of  the  articles  which  have  been  enumerated)  is  said  to 
be,  that  things  which  are  a  part  of  the  fireehold,  being  usually  more 
difficult  to  remove,  are  less  liable  to  be  stolen:  (d)  possibly  also,  the 
doctrine  may  have  proceeded  upon  certain  subtilties  in  the  legal 
notions  of  our  ancestors ;  (e)  and  it  may  perhaps  in  some  measure 
have  originated  in  the  greater  security  m>m  private  depredations  of 
the  things  which  were  part  of  the  freehold,  than  of  those  which  were 
merely  personal,  in  the  earlier  times,  when  articles  of  provision  and 
other  personal  chattels  (frequently  the  most  valuable)  were  carried 
from  place  to  place  by  the  individual  tenants,  in  that  attendance  in 
the  camp  whicn  was  exacted  by  their  military  tenures.  (/) 
But  they  ^"^  mings,  though  they  savour  of  the  realty,  may  become  the 

become  subjccts  of  larceny  by  being  severed  from  the  fieenold :  thus,  if  stones 

subjects  of  be  dug  out  of  a  quarry,  wood  be  cut,  fruit  be  gathered,  or  mas  be 
beSgseyered.   ^^*»  larceny  may  he  committed  of  them,  {g)    And  this  will  be  the 

(6)  R«5.  p.  Jenkins,  9  C.  &  P.  S8.      P.  C.  c  16,  i.  27,  p.  687. 
Gumey,  B.,  and  Bosanquet,  J.    See  Reg.  (d)  I  Hawk.  P.  C.  c  33,  s.  34.   2  East, 

r.  Heath,  ante,  p.  34.  P.  C.  c.  16,  a.  27,  p.  587. 


(e)    3  Inst.   109.      1    Hale,    510.     1  (e)  4  Black,  Com.  232. 

Hawk.  P.  a  c  33,  8.  34.     Bac.  Ab.  Ut.  (/)  Bac.  Ab.  th.  Febm^A). 

FeUm^  (A).    4  Black.  Com.  232.  2  East,  (^)  3  Inst  109.    I  Hale,  510. 
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case,  not  only  vrbere  they  have  been  severed  by  tbe  owner,  but  also 
by  the  thief  himself  if  there  be  an  interval  between  his  severing  and 
taking  them  away ;  so  that  it  cannot  be  considered  as  one  continued 
act  If  therefore  the  thief  sever  them  at  one  time,  whereby  the 
trespass  is  completed,  and  they  are  converted  into  personal  chattels 
in  the  constructive  possession  of  him  on  whose  soil  they  are  left  or 
laid,  and  come  asain  at  another  time  when  they  are  so  turned  into 
personalty  and  take  them  away,  it  is  larceny.  (A)  Thus  though  ^'if 
a  thief  severs  a  copper,  and  instantly  carries  it  off,  it  is  no  felony  at 
common  law ;  yet  if  he  lets  it  remain,  after  it  is  severed,  any  time, 
then  the  removal  of  it  becomes  a  felony,  if  be  comes  back  and  takes 
it :  and  so  of  a  tree  which  has  been  some  time  severed."  (i) 

This  being  the  common  law,  and  many  of  the  descriptions  of  pro-  Sututes  mak- 
perty  which  come  within  this  notion  of  a  connection  Mrith  the  nee-  *"|  **  V^^  ^ 
hold   bein^  thereby  placed  in  a  very  precarious  and  unprotected  foiwuiim" 
situation,  the  Legislature  from  time  to  time  interfered  for  tneir  pro-  that  are  part 
tection,  and  made  the  wrongful  taking  of  them  in  some  instances  ofthefireehold. 
felony,  and  in  others  a  minor  offence,  punishable  by  summaiy  pro- 
ceedings before  a  magistrate.     These  provisions  are  for  the  most  part 
amended  and  consoUdated  by  the  7  &  8  Geo.  4.  c.  29. 

The  37th  section  of  which  enacts,  ^^  that  if  any  person  shall  steal.  Stealing  from 
or  sever  with  intent  to  steal,  the  ore  of  any  metal,  or  any  lapis  c^^ain  mioes. 
calaminaris,  manganese  or  mundick,  or  any  wad,  black  cawke,  or 
black  lead,  or  any  coal  or  cannel  coal,  from  any  mine,  bed,  or  vein 
thereof  respectively,  every  such  offender  shall  be  guilty  of  felony, 
and  being  convicted  thereof  shall  be  liable  to  be  punished  in  the  same 
manner  as  in  case  of  simple  larceny."  {j) 

By  sec.  44,'^  if  any  person  shall  steal,  or  rip,  cut,  or  break  with  in-  Stealing  thingi 
tent  to  steal,  any  elass  or  woodwork  belonging  to  any  building  what-  ^|^g|^c 
soever,  or  any  lead,  iron,  copper,  brass,  or  other  metal,  or  any  utensil         "^ 
or  fixture  whether  made  of  metal  or  other  material,  respectively  fixed 
in  or  to  any  building  whatsoever,  or  any  thins  made  of  metal  fixed 
in  any  land  being  private  property,  or  for  a  fence  to  any  dwelling- 
house^  garden,  or  area,  or  m  any  square,  street,  or  other  place  decu 
cated  to  public  use  or  ornament,  every  such  offender  shall  be  guilty 
of  felony,  and,  being  convicted  thereof  shall  be  liiable  to  be  punished 
in  the  same  manner  as  in  the  case  of  simple  larceny ;  (jj)  and  in  case 
of  any  such  thing  fixed  in  any  square,  street,  or  otner  lU^e  place,  it 
shall  not  be  necessary  to  all^e  the  same  to  be  the  property  of  any 
person.*  (*) 

In  a  case  upon  the  repealed  statutes  4  Geo.  2,  c.  32,  and  21  Geo.  3,  Constroction 
c.  68,  vehere  the  prisoner  was  indicted  for  stealing  a  ^  window  case-  of  these  sta- 
ment  made  of  uron,  lead,  and  glassf,"  the  property  of  the  benchers  ^^^ 
of  the  Middle  Temple,  fixed  to  a  certain  building  situate  in  £lm- 


(A)  1  Hawk.  p.  C.  c  33,  a.  34.  4  Black. 
Com.  233.  2  East,  P.  C.  c  16,  a.  27, 
p.  587.  And  so  in  1  Hale,  610,  it  is  said, 
**  Bat  if  a  mm  come  to  steal  trees,  or  the 
lead  of  a  church  or  house,  and  sever  it,  and 
after  about  an  hour*8  time,  or  so,  come  and 
fetch  it  away,  this  hath  been  held  felony, 
because  the  act  is  not  continuated  but  inter- 
polated, and  in  that  interval  the  property 
lodgeth  in  the  right  owner  as  a  chattel ;  and 
so  It  was  agreed  by  the  Court  of  Kinff*s 
Bench,  9  Car«  1»  upon  an  indictment  for 


stealing  the  lead  of  Westminster  Abbey.*' 
Dalt.  c.  103,  p.  166,  (new  edit,  c  156, 
p.  601.) 

(0  Per  Gibbs,  Ch.  J.,  Lee  v.  Risdon, 
M.  T.  57  Geo.  3.     7  Taunt  191. 

O')  AwU^  p.  2.  The  Irish  Act,  9  Geo. 
4,  e.  55, 8.  30,  is  verbattm  the  same. 

(y)  AnU,^,  2. 

(A)  The  Irish  Act,  9  Geo.  4,  c.  55, 
s.  37,  is  verbatim  the  same,  with  a  proviso 
that  it  shall  not  affect  the  punishment  under 
the  Irish  Paving  Acts. 
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court,  it  was  holden  that  the  case  was  not  within  the  acts.  The 
Court  said,  that  the  statutes  amongst  the  several  articles  which  they 
enumerated  did  not  mention  ^*  a  casement/'  and  that  as  the  statute 
21  Geo.  3,  c  68,  was  made  to  remedy  the  defects  of  the  4  Geo.  2, 
c.  32,  which  mentioned  every  specific  article  by  name,  the  words 
**  any  copper,  brass,  bell-metal,  utensil,  or  fixture,"  were  to  be  taken 
as  substantive  nouns,  and  not  as  descriptions  of  the  sorts  of  fixtures 
which  the  Legislature  intended  to  protect  (/)  Such  an  offence,  how- 
ever, would  be  clearly  within  the  provisions  of  the  recent  statute  upon 
an  indictment  properly  framed. 

In  a  case  where  the  prisoner  was  indicted  on  the  repealed  sta- 
tute, 4  Geo.  2,  c.  32,  for  stealing  two  hundred  weieht  of  lead,  fixed 
to  a  house  and  building,  the  facts  were,  that  the  house  in  question 
being  to  be  let,  the  prisoner,  giving  a  false  description  of  his  situation 
in  life  and  his  place  of  residence,  obtained  possession  of  it,  under  a 
treaty  for  a  lease  of  it  for  one  and  twenty  years,  which  was  agreed 
to  be  executed :  and,  in  a  few  days  afler  he  had  so  obtained  posses- 
sion of  it,  stripped  it  of  the  lead  on  the  roof,  and  of  the  leaden  pipes, 
&C.  The  jury  said,  that  they  were  of  opinion  that  he  had  entered 
into  the  contract  for  the  purpose  of  getting  a  fraudulent  possession  of 
the  house,  and  found  a  verdict  of  guil^ :  and,  upon  the  case  being 
reserved  for  the  opinion  of  the  judges,  though  no  opinion  was  pub- 
licly delivered,  the  prisoner  afterwards  was  sentenced  to  pay  a  fine 
of  a  shilling,  and  to  be  imprisoned  for  two  years  in  the  house  of 
correction.  (^) 

A  church  was  held  to  be  a  building  within  the  4  Geo.  2,  c.  32, 
and  an  indictment  for  stealing  lead  affixed  thereto  need  not  have 
stated  the  person  to  whom  the  property  or  the  freehold  belonged. 
The  first  count  charged  that  the  prisoner  150  pounds  weight  of  lead 
belonging  to  the  Rev.  C.  G.,  then  and  there  fixed  to  a  certain  build- 
ing, called  Uendon  Church,  of  the  said  C.  G.,  then  and  there  did  steal, 
&C.  The  second  count  stated  the  property  as  belonging  to  the  church- 
wardens by  name,  and  as  fixed  to  a  certain  other  building,  called 
Hendon  Onurch,  of  the  said  churchwardens :  upon  a  case  reserved, 
the  judges  were  unanimous  that  a  church  was  included  within  the 
woros  **  any  building  whatsoever."  And  regarding  the  person  or 
persons  in  whom  the  property  or  the  freehola  of  the  church  by  law 
resides,  a  majority  of  the  Judges  were  of  opinion,  that  the  first  count 
chaigin^  that  the  lead  was  stolen  from  the  parish  church  of  Hendon, 
and  laymg  it  to  be  the  property  of  the  vicar,  was  sufficient  to  support 
this  indictment  It  was  also  thought  by  many  of  the  judges,  that 
as  this  statute  had  made  the  stealing  lead  from  any  builmng  a  felony, 
the  averment  that  the  lead  was  stolen  from  a  certain  buildmg  called 
Hendon  Church,  was  of  itself  a  description  of  sufficient  certainty, 
and  that  the  further  averment  in  whom  the  property  resided  was 
immaterial  and  unnecessaiy ;  the  all^ation  that  it  was  affixed  to  a 
building,  describing  the   sort  of  building,  and  that  the  building. 


(0  Senior's  case,  O.  B.  1788.  I  Leach, 
496.  2  East,  P.  C.  c  16,  s.  31,  p.  593. 
The  prisoner  was  afterwards  indicted  for  a 
similar  offence,  hefore  VHlson,  J.,  and  ac- 
quitted upon  the  authority  of  this  determi- 
nation In  a  former  case.  Rex.  o.  Hedges, 
1  lieach,  201.  2  East,  P.  C.  c.  16,  s.  30, 
p.  590,  note  (6),  the   question  appears 


to  have  turned  upon  whether  the  window 
sashes  stolen  were  Jixed  to  the  freehold, 
which  was  ruled  in  the  negative,  upon  the 
facts  of  the  case,  which  shewed  that  they 
were  onlv  atUched  hy  a  tenmorary  fastening, 
(m)  Munday's  case,  O.  B.  1799.  2 
Leach,  850.  2  East,  P.  C.  c.  16,  s.  31, 
p.  694. 
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whether  church  or  house,  belonged  to  such  a  person,  being  all  that  Bufldinn 
the  law  in  such  a  case  required ;  and  that  the  allegation  as  to  the  '^ithintho 
property  might  be  rejected  as  surplusage,  (m)  »tatutes. 

A  summer-house,  used  occasionally  for  tea  and  refreshment, 
situate  in  a  park,  at  the  distance  of  half  a  mile  from  the  dwelling- 
house,  was  held  to  be  a  building  within  the  4  Greo.  2,  c.  32.  (n) 

Upon  an  indictment  for  stealing  two  pieces  of  wood  fixed  to  a 
certam  building,  it  appeared  that  the  place  was  intended  for  a  cart- 
shed  in  a  field,  and  mat  on  all  its  sides  it  was  boarded  up,  except 
where  there  was  a  door  which  had  a  lock  to  it ;  it  had  a  wooden 
frame-work  for  a  roof  ready  for  thatching,  but  it  had  no  thatch,  some 
^rse  being  thrown  on  it;  and  Littledale,  J.,  held  that  this  was  a  build- 
ing within  the  7  &  8  Geo.  4,  c  29,  s.  44.  (o) 

^ut  where  on  a  similar  indictment  for  stealing  a  plank,  it  appeared 
that  the  plank  was  used  as  a  seat  in  the  erounds  of  the  Duke  of 
Beaufort,  and  that  there  was  a  wall,  and  pilkrs  at  the  ends  of  it,  and 
that  the  plank  was  laid  in  mortar  on  the  top  of  the  wall  and  pillars, 
and  there  was  no  roof;  Park,  J.  A.  J.,  held  that  this  was  not  a 
building  within  the  meaning  of  the  act  (p) 

It  seems  that  a  churchyard  is  a  place  dedicated  to  public  use  Fixtures  in 
within  the  meaning  of  this  section,  and  therefore  stealing  nxtures  out  churchyirds. 
of  a  churchyard  is  punishable  under  this  section.  Upon  an  indict- 
ment for  receiving  stolen  brass,  which  alleged  that  one  E.  Smith  had 
been  convicted  of  stealing  the  brass  fixed  in  the  churchyard  at  M., 
that  being  a  ^^  place  dedicated  to  public  use,"  evidence  was  given 
that  the  brass  was  fixed  into  many  of  the  tombstones  in  the  church- 
yard :  and  it  was  objected  that  the  words  '^  other  place  dedicated  to 
public  use  or  ornament,"  meant  places  ejusdem  generis  with  ^'square  " 
and  '^street"  Bosanquet,  J.,  '^This  statute,  which  is  rather  pecu- 
liarly worded,  makes  it  an  offence  to  steal  brass  fixed  in  any  square, 
street,  or  other  place  dedicated  to  public  use  or  ornament ;  and  I 
think  that  a  churchyard  is  a  place  of  that  kind  within  the  meaning 
of  this  act.  If  the  prisoner  is  convicted,  I  do  not  say  that  I  will 
reserve  the  point,  but  I  will  take  it  into  fiuther  consideration." 
The  prisoner  was  acquitted,  (q) 

In  a  previous  case,  where  tne  prisoners  were  indicted  for  receiving 
brass,  knowing  it  to  have  been  stolen,  and  it  was  proved  that  the 
brass  had  been  a  plate  affixed  by  rivets  to  a  tombstone  in  a  church- 
yard, and  that  the  tomb  was  formed  of  one  flat  stone  at  the  top, 
which  was  supported  by  others  beneath;  Vaughan,  B.,  at  first  said, 
"  The  words  ot  the  act  are  verv  general,  and  I  mink  extend  to  every 
kind  of  building,  and  I  think  that  this  kind  of  tomb  may  be  said  to  be 
a  building."  fiut  on  being  referred  to  Rex  v.  Reece^  he  expressed 
doubts  wnether  the  tomb  could  be  considered  as  a  building  within 
the  meaning  of  the  act   It  was  then  uiged  that  the  case  came  either 

(m)  Rex  p.  Hickman,  1  Leach,  318.  S.C.  that  lead  affixed  to  a  church  could  not 

2  Eurt,  P.  C.  c.  16.  s.  31,  p.  593,  Bailer,  he  laid  as  the  property  either  of  the  chuiksh- 

J.,  thought  Uiat  charging  the  lead  to  be  wardens,  or  of   the   inhalntants  and    pa- 

propertjrwas  absurd  and  repugnant;  pro-  rishioners.     Rex  o.   Parker  and  I^asy,  2 

pertj  in  this  respect  beinf  only  applicable  East,  P.  C.  c.  16,  s.  31,  p.  592. 

to  persoual  things,  and  uat  it  should  only  (n)  Rex  o.  Norris,  Russ.  &  Ry.  69. 

beduimd  to  beJead  affixed  to  the  church,  {o)  Rex  o.  Worrall,  7  C.  &  P.  516. 

or  to  a  nouse  belonging  to  such  a  person.  (p)  Rex  o.  Reece,  Monmouth  Lent  Ass. 

See  Rex  o.  Isley,  1  Leach.  320,  note  (a),  1828,  MS.  C.  S.  O. 

S.  P.     In  a  previous  case  it  had  been  held  (9)  Rex  v.  Blick,  4  C.  &  P.  377. 

VOU  IL  F 
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within  the  words^  ^^  anything  made  of  metal  fixed  in  any  land  being 
private  property,"  or  a  *'  place  dedicated  to  public  use  or  ornament; ' 
and  Vaugnan,  B.,  inclined  to  think  the  latter  words  sufficiently 
general  to  include  this  case ;  and  the  prisoners  having  been  found 
guilty,  he  postponed  the  sentence,  in  order  to  consult  Park,  J.  A.  J. ; 
and  the  prisoners  were  afterwards  sentenced  without  any  further 
notice  bemg  taken  of  the  point,  (r) 

The  ownership  of  the  building  fix)m  which  the  fixture  is  stolen  must 
be  correctly  laid  m  the  indictment  If  therefore  A.  and  B.  are  sepaiate 
tenants  of  different  rooms  in  the  same  house,  an  indictment  describing 
a  pipe,  passing  by  the  nde  of  both  rooms,  as  fixed  to  the  dwelling 
house  of^  A.  and  B.,  is  incorrect  Upon  an  indictment  for  stealing  six 
feet  of  copper  pipe  fixed  to  the  dwelling-house  of  £.  Drummee  and 
S.  Allen,  It  appeared  that  the  house  consisted  of  two  rooms,  one  on 
the  ground  floor,  the  other  up  one  pair  of  stairs;  one  was  in  the  oc- 
cupation of  Drummee,  the  other  of  Allen,  as  separate  tenants  to  the 
same  landlord.  The  pipe  was  placed  for  brin^g  down  the  water  fix)m 
the  roof,  and  descenaed  perpendicularly,  passing  on  the  outside  of  and 
against  both  rooms,  part  against  the  ceiling  of  each  room.  The  jury 
having  found  the  prisoner  guilty,  the  question  whether  the  house  was 
properiy  describea  was  submitted  to  the  Judges,  who  were  unani- 
mously of  opinion  that  the  conviction  was  bad.  («) 

The  words  ^^  anything  made  of  metal  fixed  in  any  land  being 
private  property  "  are  so  much  larger  than  the  words  ^'  fixed  in  any 

f garden,  orchard,  court-^ard,  fence,  or  outlet  belonging  to  any  dwei- 
ing-house  or  other  building  "  in  the  repealed  act,  4  Geo.  2,  c  32, 
that  they  would  seem  to  include  a  case  like  the  following,  which  was 
held  not  to  be  within  the  4  Geo.  2,  c.  32.  Upon  an  indictment 
framed  upon  that  statute^  it  appeared  that  the  lead  stolen  consisted  of 
three  images,  which  were  standing  on  three  pedestals,  to  which  they 
were  fastened  with  irons,  and  the  pedestals  were  fixed  in  the  ground. 
The  images  were  standinff  near  a  Duilding  in  an  enclosed  field,  about 
half  a  mile  from  the  dweUing-house  of  the  prosecutor ;  the  building 
was  occasionally  used  as  a  tea-drinking  place,  and  had  doors  and 
windows,  the  doors  opened  into  the  place  where  the  images  stood ; 
and  it  was  held  that  this  case  was  not  within  the  repealed  statute, 
this  being  no  outlet  or  garden  belonging  to  any  house  or  building,  {t) 
The  statute  does  not  make  the  offence  of  stealing  fixtures  a  lar- 
ceny, and,  consequently,  upon  an  indictment  for  stealing  fixtures,  the 
prisoner  cannot  oe  convicted  of  a  larceny,  if  it  appear  that  at  the 
time  he  took  the  fixtures  they  had  been  severed  ftom  the  buUding. 
Upon  an  indictment  for  steaung  lead  affixed  to  a  building,  the  onfy 
evidence  was,  that  the  prisoner  was  seen  to  take  the  lead  when  it  was 
lying  at  the  distance  of  a  quarter  of  a  mile  from  the  building,  fix)m 
which  it  had  been  cut,  and  the  jury  found  the  prisoner  guilty  of 
stealing  the  lead  when  lying  severed,  but  not  of^  stealing  it  when 
fixed ;  and  the  following  morning  Tindal,  C.  J.,  siud,  that  he  had 
looked  into  the  cases,  and  conferred  with  Mr.  J.  Vaughan,  and  that 
he  was  satisfied  that  the  prisoner  could  not  be  found  guil^  of  a 


(r)  Rex  e.  John  and  Daniel  Jones, 
Gloucester  Spr.  Asa.  1828,  MS.  C.  S.  G. 
Such  cases  were  not  within  the  repealed 
statutes.    See  John  Davis^s  case,  2  East, 


P.  Co.  16,  s.  31,  p.  593. 

(«)  Rex  e.  Finch,  R.  &  BL  C.  C.  R. 
418. 

(0  Rex  e.  Richards,  Ross.  &  Rj.  28. 
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fflmple  larceny  upon  this  indictment,  and  directed  a  verdict  of  not 
guilty  to  be  entered,  {u) 

So  also  if  a  person  steal  fixtures  in  one  county  agid  carry  them 
into  another  county,  he  cannot  be  indicted  for  simple  larceny  in 
the  county  into  which  he  carries  them,  (o) 

By  the  45th  section  of  the  7  &  8  Geo.  4,  c.  29,  for  the  punish-  7  &  a  Geo.  4, 
ment   of  depredations  committed  by  tenants  and  lodgers,    it   is  «^/•''^^ 
enacted,  **  that  if  any  person  shall  steal  any  chattel  or  fixture  let  to  teUor^tures 
be  used  by  him  or  her  in  or  with  any  house  or  lodging,  whether  the  let  to  tenanu 
contract  shall  have  been  entered  mto  by  him  or  her  or  by  her  •ndlodgen. 
husband,  or  by  any  person  on  behalf  of  him  or  her  or  her  husband, 
every  such  OTOuder  shall  be  guilty  of  felony,  and  being  convicted 
thereof  shall  be  liable  to  be  punished  in  the  same  manner  as  in  the 
case  of  simple  larceny;  (tc)  and  in  every  such  case  of  stealing  any 
chattel  it  shall  be  lawiul  to  prefer  an  indictment  in  the  common  form 
as  fi)r  larceny,  and  in  every  such  case  of  stealing  any  fixture  to  prefer 
an  indictment  in  the  same  form  as  if  the  offender  were  not  a  tenant 
or  lodger,  and  in  either  case  to  lay  the  property  in  the  owner  or  person 
letting  to  hire,  (jc) 

The  statutes  passed  for  the  better  preservation  of  timber  trees, 
planiey  shrubs,  and  other  articles,  which  are  the  produce  of  the  land, 
nave  been  consolidated  in  the  7  &  8  Gea  4,  c.  29. 

The  thirfy-eiffhth  section  of  that  statute  enacts,  *'  that  if  any  7  &  8  Geo.  4, 
person  shall  stea^  or  shall  cut,  break,  root  up,  or  otherwise  destroy  or  g^|„'l^g, 
damage  with  intent  to  steal,  the  whole  or  any  part  of  any  tree,  saphnff,  gbrubs,  &c, 
or  shrubs  or  any  underwood,  respectively  growing  in  any  park,  growing  in 
pleasure  ground,  garden,  orchard,  or  avenue,  or  in  any  ground  ad-  Jl^***"*^" 
joining  or  belonging  to  any  dwelling-house,  every  sucn  ofiender  (in  felony,  if  tbe 
case  me  value  g?  the  article  or  articles  stolen,  or  the  amount  of  the  Taine  exceed* 
injury  done,  shall  exceed  the  sum  of  one  pound)  shall  be  guilty  of  ^^ 
felony,  and  being  convicted  thereof,  shall  oe  hable  to  be  punished 
in  the  same  manner  as  in  the  case  of  simple  larceny ;  {y)  and  if  any  steeling  trees, 
person  shall  steal,  or  shall  cut,  break,  root  up,  or  oliierwise  destroy  shnibe,  &c.« 
or  damage  with  intent  to  steal,  the  whole  or  any  part  of  any  tree,  Jj^JJ^  *  "*" 
saplii^  or  shrub,  or  any  underwood,  respectively  ^wing  elsewhere  felony,' if  the 
than  m  any  of  the  situations  hereinbetore  mentioned,  every  such  ▼•!«•  wccod 
offisnder  (in  case  the  value  of  the  article  or  articles  stolen,  or  the  ^ 
amount  of  the  injury  done,  shall  exceed  the  sum  of  five  pounds)  shall 
be  guiltf  of  felony,  and,  being  convicted  thereof,  shall  be  liable 
to  be  pimished  in  the  same  manner  as  in  the  case  of  ample  larceny."  (;») 
Ithas  been  held  thatyoungpear-treesabout  seven  feet  nigh  are '^  trees"  Meaning  of  the 
within  the  meaning  of  this  section;  and  that  the  word  "adjoining"  terms  "trew," 
denotes  land  absolutely  contiguous,  and  witiiout  anything  intervening^  **  ^^»  eudnu'' 
and  only  refers  to  the  word  **  dwelling-house."    The  prisoner  was  ** 
indicted  for  stealing  pear-trees,  of  the  value  of  more  than  U.  des- 
cribed in  one  count  as  growing  in  a  garden,  and  in  anpther  as  in 
ground  adjoining  to  a  dwelling-house,  and  it  appeared  that  the 

(v)  Beg.  0.  Gooch,  a  a  ft  P.  293.     It      this  esse,  ;»■<. 
wm  held  under  the  repealed  act,  4  C^.  2,  (w)  Anie,  p.  1. 

e.  32,  that  jndgment  lor  petit  larceny  might  (x)  See  the  chapter  on  **  Jjarceny  hy 


he  gnren  on  an  ladBctnent  for  stealing  lead.  Tenants,"  &c.,po9t. 
where  the  prisoner  was  found  guilty  to  the  (  y)  JinU,  p.  1. 

?thieof  lOdL    2  Eittt,  P.  C.  c  16,  s.  31,  (z)  AtU9,i,  1.  The  Irish  Act, 9  Geo.  4, 

p.  694.  c.  55^  s.  31, 18  verbatim  the  same. 
(*)  Reg  V.  ICUar,  7  G.  &  P.  665.    See 

f2 
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dwelliBg-bouse  was  occupied  by  a  tenant  of  the  prosecutor,  and  that 
a  paved  entry  or  walk  of  about  a  yard  in  width  ran  along  the  back  of 
the  house  and  was  fenced  on  the  opposite  side  by  a  low  paling,  with 
a  wicket  gate  in  the  centre,  which  opened  on  an  unfenced  gravel  walk 
running  at  right  angles  to  the  entry  down  the  middle  of  a  plot  of 
•enclosed  ground  of  about  half  an  acre.     The  ground  on  one  side  of 
this  walk  was  occupied  by  the  tenant  as  his  garden ;  the  other  side 
was  the  ground  on  which  the  pear-trees  were  growing,  and  was  re- 
tained by  the  prosecutor  in  his  own  occupation.     Tne  trees  were 
grafted  seedlings  about  seven  feet  high,  and  intended  for  sale.    There 
were  a  few  currant  and  raspberry  bushes  on  the  same  part  of  the 
ground,  and  in  the  preceding  summer  the  prosecutor  had  nad  a  crop 
of  potatoes  and  cabbages  growing  among  the  pear-trees.     It  was  held 
first,  that  the  land  was  not  adjoining  to  the  house,  for  eround  cannot 
be  properly  said  to  adjoin  a  house,  unless  it  is  absolutely  contiguous, 
without  anything  between  them:  secondly,  that  the  pear-trees  were 
trees  within  this  section,  and  not  ^^  plants"  within  section  42 :  thirdly, 
that  it  was  a  question  for  the  jury  whether  the  place  was  a  garden  or 
not;  (a)  and  fourthly,  that  the  words  '^  adjoining  or  belonging  to"  only 
refer  to  the  word  ^'ground",  and  not  to  ^^park,  pleasure-ground, 
garden,  orchard  or  avenue."  (b) 
Sec  39.  Steal-      Bv  sec.  39,  of  the  7  &  8  Geo.  4,  c  29,  ^^  if  any  person  shall  steal,  or 
'^^  ^^         shall  cut,  break,  root  up,  or  otherwise  destroy,  or  damage  with  intent 
k  *i.«r«o-    to  steal,^  whole  or  any  part  of  any  tree,  sapUn^  or  shrub,  or  any 
ever  growings    uuderwood,  wheresoever  the  same  may  be  respectively  growing,  the 
and  of  any        Stealing  of  such  article  or  articles,  or  the  injury  done,  being  to  the 
]«.rpuni8hable  ^"^^"^^  ^^  *  shilliuff  at  the  least,  every  such  offender,  being  convicted 
on  Mimmanr      before  a  justice  of  the  peace,  shall  for  the  first  offence  forfeit  and  pay, 
conviction  Tor    over  and  above  the  value  of  the  article  or  articles  stolen,  or  the  amount 
oSnces^Srd  ^^^®  injury  done,  such  sum  of  money,  not  exceeding  five  pound?, 
offence,  felony,  as  to  the  justice  shall  seem  meet ;  and  if  any  person  so  convicted 
shall  afterwards  be  guilty  of  any  of  the  said  offences,  and  shall  be 
convicted  thereof  in  like  manner,  every  such  offender  shall  for  such 
second  offence  be  committed  to  the  common  eaol  or  house  of  cor- 
rection, there  to  be  kept  to  hard  labour  for  such  term,  uQt  exceeding 
twelve  calendar  months,  as  the  convicting  justice  shall  think  fit ;  and 
if  such  second  conviction  shall  take  place  before  two  justices,  they 
may  further  order  the  offender,  if  a  male,  to  be  once  or  twice  publicly 
or  privately  whipped,  atler  the  expiration  of  four  days  fix>m  the  time 
of  such  conviction ;  and  if  any  person  so  twice  convicted  shall  after- 
wards commit  any  of  the  said  offences,  such  offender  shall  be  deemed 
guilty  of  felony,  and  being  convicted  thereof,  shall  be  liable  to  be 
'  punished  in  the  same  manner  as  in  the  case  of  simple  larceny."  (c) 
Sec.  40.  Steals       By  sec.  40,  ^' if  any  person  shall  steal,  or  shall  cut,  break,  or  throw 
ing,  ^^'>J^     down  with  intent  to  steal,  any  part  of  any  live  or  dead  fence,  or  any 
fence,  wooden    ^ooden  post;  pale,  or  rail  set  up,  or  used  as  a  fence,  or  any  stile  or 
fence,  stile,       gate,  or  any  part  thereof  respectively,  every  such  offender,  being 

(a)  Rex  o.  Hodges,  Moo.  &  M.  341,  young  apple  and  pear-trees,  from  four  to 

Paike,  J.,  and  Park,  J.  A.  J.   Qw.  whether  six  feet  hiffh  in  the  stem  without  the  top, 

it  can  be  said  that  eround  '*  adjoins  or  and  which  had  been  grafted  and  planted  m 

belongs  to** a  dwelling-house  within  this  act,  order  to  sell  the  fruit  which  they  might 

unless  it  be  occupied  by  the  same  person  produce,  were  trees  within  the  9  Geo.  1, 

who  occupies  the  dwelling-house.  C.  S.  G.  c.  22,  s.  1,  now  repealed. 

(6)  S.  C.    MS.  C.  S.  G      In  Rex  ©.  (e)  Aute,  p.  1.  The  Irish  Act,  9  Geo.  4, 

Taylor,  Russ.  &  Ry.  373,  it  was  held  that  c.  55,  s.  32,  is  precisely  similar. 


or  gate. 
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convicted  before  a  justice  of  the  peace,  shall  for  the  first  oflFence 
forfeit  and  pay,  over  and  above  the  value  of  the  article  or  articles  so 
stolen,  or  tne  amount  of  the  injury  done,  such  sum  of  money,  not 
exceeding  five  pounds,  as  to  the  justice  shall  seem  meet ;  and  if  anv 
person  so  convicted  shall  afterwards  be  guilty  of  any  of  the  said 
offences,  and  shall  be  convicted  thereof  in  like  manner,  every  such 
offender  shall  be  committed  to  the  common  gaol  or  house  of  cor- 
rection, there  to  be  kept  to  hard  labour  for  such  term,  not  exceeding 
twelve  calendar  months,  as  the  committing  justice  shall  think  fit ; 
and  if  such  subsequent  conviction  shall  take  place  before  two  justices, 
they  may  fiirther  order  the  offender,  if  a  male,  to  be  once  or  twice 
publicly  or  privately  whipped,  after  the  expiration  of  four  days  from 
the  time  of  such  conviction."  {d) 

By  sec.  41,  *'  if  the  whole  or  any  part  of  any  tree,  sapling,  or  shrub,  Sec  41.    So*, 
or  any  underwood,  or  any  part  oi  any  live  or  dead  fence,  or  any  post,  ^^^i^2JJ^°* 
pale,  rail,  stile,  or  gate,  or  any  part  thereof,  being  of  the  value  oi  two  of  S^d^&c, 
shillings  at  the  least,  shall,  by  virtue  of  a  search  warrant,  to  be  granted  not  tatiifac 
as  hereinafter  mentioned,  be  found  in  the  possession  of  any  person  or  ***"^^/^^"*** 
on  the  premises  of  any  person,  with  his  knowledge,  and  such  person 
being  carried  before  a  justice  of  the  peace,  shall  not  satisfy  the  justice 
that  he  came  lawfully  by  the  same,  he  shall,  on  conviction  by  the 
justice^  forfeit  and  pay,  over  and  above  the  value  of  the  article  or 
articles  so  found,  any  sum  not  exceeding  two  pounds."  {e) 

By  sec  42,  ^^  if  any  person  shall  steal,  or  shall  destroy  or  damage  Sec.  42« 
with  intent  to  steal,  any  plant,  (/)  root,  fruit,  or  vegetable  produc-  Stealing  ^^^ 
tion,  growing  in  any  garden,  orchard,  nursery-ground,  hot-house,  or%^etable 
green-house,  or  conservatory,  every  such  offender,  being  convicted  production  in  a 
thereof  before  a  justice  of  the  peace,  shall,  at  the  discretion  of  the  ^"^®J!\JL°** 
justice,  either  be  committed  to  the  common  gaol  or  house  of  correc-  [^ommary 
tion,  there  to  be  imprisoned  only,  or  to  be  imprisoned  and  kept  to  conviction  for 
hard  labour  for  any  term  not  exceeding  six  calendar  months,  or  else  ^rst offence* 
shall  forfeit  and  pay,  over  and  above  the  value  of  the  article  or  articles 
so  stolen,  or  the  amount  of  the  injury  done,  such  sum  of  money,  not 
exceeding  twenty  pounds,  as  to  the  justice  shall  seem  meet ;  and  if  Second  oibnoe 
any  person  so  convicted  shall  aflerwardis  commit  any  of  the  said  of-  felony. 
fences,  such  offender  shall  be  deemed  guilty  of  felony,  and  being 
convicted  thereof,  shall  be  liable  to  be  punisbied  in  the  same  manner 
as  in  the  case  of  simple  larceny.*'  (o) 

By  sec.  43,  **if  any  person  shall  steal,  or  shall  destroy  or  damage  Sec,43.  Steal- 
with  intent  to  steal,  any  cultivated  root  or  plant  used  for  the  food  of  inff^&c^vege- 
man  or  beast,  or  for  medicine,  or  for  distilUng,  or  for  dyeing,  or  for  {J^ng  J*^"^" 
or  in  the  course  of  any  manufacture,  and  growing  in  any  land,  open  growing  in 
or  inclosed,  not  being  a  garden,  orchard,  or  nursery-ground,  every  gardens,  &c. 
SDch  oftender,  being  convicted  before  a  justice  of  the  peace  shall  at 
the  discretion  of  the  justice,  either  be  committed  to  the  common  gaol 
at  house  of  correction,  there  to  be  imprisoned  only,  or  to  be  im- 

(<l)  The  Irish  Act,  9  Geo.  4,c.  55,  S8. 33,      feitures  and  proceedings  in  case  of  non- 
34,  35,   3^  corresponds   precisely   with      payment,  see  ss.  66, 67. 


40,  41,  42,  and  43  of  the  7  &  8  (/)  See  Rex  v.  Hodges,  Mfn^p.  68, 

Geo.  4,  c.  29.    As  to  the  application  of  that  this  word  does  not  indnde  young  fruit 

forfeitures  and  proceedings  in  case  of  non-  trees, 

payment  see  ss.  66, 67.  (g)  Anie,  p.  1.    As  to  the  apprehension 

(e)  As  to  the  apprehension  of  offenders  of  offenders^  &«.  see  ss.  63, 66, 67. 
•ee  s.  63,  and  bm  to  the  iq>plication  of  for- 


70 


Of  larceny  of 
written  in- 
ttnimonta. 


Wettbeer'f 
case.   Purch* 
ment  records, 
which  oonoem 
the  realty,  are 
not  the  Buhject 
of  larceny  at 
common  law. 


Of  Larceny. — What  Goods  the  subject  of  [book  iv. 

prisoned  and  kept  to  hard  labour,  for  any  term  not  exceeding  one 
calendar  month,  or  else  shall  forfeit  and  pay  over  and  above  the  value 
of  the  article  or  articles  so  stolen,  or  the  amount  of  the  injury  done, 
such  sum  of  money,  not  exceeding  twenty  shillings,  as  to  the  justice 
shall  seem  meet,  and  in  de&ult  of  payment  thereof,  tc^ther  with 
the  costs,  (if  ordered,)  shall  be  conmiitted  as  aforesaid,  for  any  term 
not  exceeding  one  calendar  month,  unless  payment  be  sooner  made; 
and  if  any  person  so  convicted  shall  afterwards  be  guilty  of  any  of 
the  said  ofiences,  and  shall  be  convicted  thereof  in  like  manner,  every 
such  offender  shall  be  committed  to  the  common  gaol  or  house  of 
correction,  there  to  be  kept  to  hard  labour  for  such  term,  not  exceed- 
ing six  calendar  months,  as  the  convicting  justice  shall  think  fit;  and 
if  such  subsequent  conviction  shall  take  place  before  two  justices, 
they  may  fivtner  or^er  the  offender,  if  a  male,  to  be  once  or  twice 
publicly  or  privately  whipped*  after  the  expiration  of  four  days  from 
the  time  of  such  conviction."  (A) 

IL  Larceny  could  not  by  the  common  law,  be  committed  of  writ" 
ten  instrumenUy  whether  they  related  to  real  estate,  or  concerned 
mere  choses  in  action.  If  they  related  to  real  estate,  the  taking  of 
them  was  considered  as  merely  a  trespass  and  no  felony,  upon  a  prin- 
ciple allied  to  those  already  mentioned,  namely,  that  they  concern 
the  land,  or  (in  technical  language)  savour  of  the  realty,  are  consi- 
dered as  part  of  it  by  the  law,  and  descend  with  it  to  the  heir :  {%) 
and  when  they  concerned  mere  choses  in  action^  as  bonds,  bills,  and 
notes,  they  were  considered  at  common  law  not  to  be  goods  whereof 
larceny  could  be  committed,  as  being  of  no  intrinsic  value,  and  not 
importing  any  property  in  the  possession  of  the  person  from  whom 
they  were  taken.  (A) 

upon  an  indictment  for  stealing  a  parchment  writing,  purporting 
to  be  a  commission  for  ascertaining  the  boundaries  of  certain  manors, 
pursuant  to  an  order  of  the  court  of  Chancery,  the  goods  of  our  sove- 
reign lord  the  king;  and  also  another  parchment  writing  annexed 
thereto,  purporting  to  be  a  return  made  to  the  said  commission,  the 
goods  of^persons  unknown ;  it  was  found  by  a  special  verdict,  that 
the  prisoner  was  guilty  of  privately  taking  away  these  parchment 
writings,  being  of  the  value  of  one  penny  each,  with  intent  to  steal 
them.  In  the  course  of  the  argument,  it  was  urged  by  the  counsel 
for  the  crown,  that  the  reason  why  felony  could  not  be  committed  of 
charters  which  concerned  the  realty,  was  that  they  could  not  be 
valued;  but  that  the  reason  would  not  apply  in  this  case,  because  a 
value  had  been  affixed  by  the  jury ;  atid  that  it  was  well  known  that 
for  certain  purposes  old  parchments  will  sell  for  a  considerable  price : 
and  it  was  also  urged,  that  the  relation  to  the  realty  did  not  alone 
constitute  the  exemption,  as  there  could  be  no  doubt  that  it  would  be 
felony  to  steal  an  heir  loom,  though  that  savours  of  the  realty.  The 
court,  however,  were  unanimously  of  opinion,  that  as  the  parchment 
writings. in  question  concerned  the  realty,  no  larceny  could  be  com- 
mitted of  them.  (/) 


(A)  As  to  the  apprehension  of  offenders, 
&c,  see  ss.  63,  66, 67. 

(0  3  Inst.  109.  1  Hale,  510.  1  Hawk. 
P.  C.  C.33,  s.  35.  4  Black.  Com.  234.  2 
East,  P.  C.  c.  16.  s.  34,  p.  596. 

(A)  1  Hawk.  P.  C.  c   33,  s.  35.    4 


Black.  Com.  234.    2  East,  P.  C.  c.  16, 
s.  36,  p.  597. 

(/)  Westbccr's  case,  O.  B.  1739.  I 
Leach,  12.  2  East,  P.  C.  c  16,  s.  34, 
p.  596.  The  special  verdict  and  the  indict- 
ment were  removed  into  the  Court  of  King's 
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But  stealing  rolls  of  parchment  is  larceny  according  to  the  value  Stealing  k- 
of  the  parchment,  though  they  are  the  records  of  a  court  of  justice,  f^  ^^  ^' 
unless  the^  concern  the  realty.   The  first  count  charged  the  prisoner  ^^^  -^  ^t 
^th  steaknff  one  roll  of  parchment,  being  records  of  the  Court  of  oenyat 
Common  Heas,  value  ten  shillings,  the  property  of  the  kinff ;   the  common  Uw 
second  count  was  the  same  except  laying  the  property  in  the  Judges 
of  the  court;  the  third  was  the  same  except  Laying  the  properQr  in 
the  prothonotaries ;  the  fourth  was  the  same  except  laying  the  pro- 
perty in  F.  Sherwin.     Tlie  fifth,  sixth,  seventh,  and  eighth  counts 
were  similar  to  the  first,  second,  third,  and  fourth  counts,  but  des^ 
cribed  the  property  stolen  as  one  roll  of  parchment.     The  &cts  to 
prove  the  stealing  were  clear,  and  the  jury  found  the  prisoner  guilty 
on  the  first  four  counts.     Knowlys,  K.,  was  clearly  of  opinion  that 
the  crime  of  larceny  at  common  law  could  not  be  established  on  the 
four  last  counts,  chanring  the  thing  stolen  to  be  mere  parchment  of 
the  value  of  ten  shimngs ;  and  he  entertained  very  strong  doubts 
whether  an  actual  existing  record  of  the  Courts  at  Westminster  could 
properly  be  described  as  mere  parchment,  so  as  to  change  its  actual 
use  and  nature,  and  reduce  it  to  mere  personal  chattels,  the  subject 
of  larceny  at  common  law :  and  he  submitted  that  the  stealing  of  a 
record  of  the  Court  at  Westminster  was  only  a  misdemeanor,  and  no 
felony,  till  the  8  Hen.  6,  c.  12,  and  that  only  in  such  cases  where 
the  judgment  was  liable  to  be  reversed  by  such  theft.   In  Westbeer^s 
ease,  neither  the  conmiission  nor  the  return  could  be  legally  consi- 
dered as  parchment,  and  as  such  a  personal  chattel ;  so  in  this  case 
the  same  principle  would  apply,  and  the  roll  of  records  could  not  le- 
gally be  considered  as  a  mere  personal  chattel,  which  waste  parchment 
womd  be ;  but,  upon  a  case  reserved,  the  Judges  held  that  as  the 
records  did  not  concern  the  realty,  as  in  JVestbeef's  case,  stealing 
theparchment  was  larceny.  {fn\ 

Tne  doctrine  of  charters  ana  other  written  assurances  concerning  Box,  Xcchi 
the  realty  not  being  the  subjects  of  larceny  was  carried  so  far,  that  it  ''^'^  ^ 
was  holden  that  no  larceny  could  be  committed  of  the  box  or  chest  *^  ^ ' 
in  which  they  were  kept  (n) 

These  defects  of  the  common  law  have  been  remedied  by  the  7  &  8  Stealing,  &c  • 
Geo.  4.  c.  29,  which  by  sec  22  enacts,  "  that  if  any  person  shall  ^  ^^^' 
either  during  the  life  ot  the  testator  or  testatrix,  or  after  his  or  her 
deaths  steal,  or  for  any  fraudulent  purpose  destroy  or  conceal,  any  will, 
codicil,  or  other  testamentary  instrument,  whether  the  same  shall  re- 
late to  real  or  personal  estate,  or  to  both,  every  such  ofiender  shall 
be  ffuilty  of  a  misdemeanor,  and  being  convicted  thereof  shall  be 
liaUe  to  any  of  the  punishments  which  the  court  may  awaid  as  here- 
inbefore last  mentioned  (viz.  at  the  discretion  of  the  court,  transport- 
ation beyond  the  seas  for  seven  years,  or  such  other  punishment  by 
fine  or  imprisonment,  or  by  both,  as  the  court  shall  award)  and  it 
shall  not  in  any  indictment  for  such  ofience  be  necessaiy  to  allege 

Bench  by  certiorari  in  Trin.  T.  1740.     A  '      <m>  Rex  v.  Walker,  B.  &  M.  C.  C.  R. 

qoesdon  appears  to  have  been  raised,  after  1 55. 

the  court    nad   decided   upon  the    point  (n)  Staundf.  25  b.     1  Hale,  510.     And 

■tated  in  the  text,  whether  the  prisoner  the  same  law  is  laid  down  in  3  Inst  109,  as 

should  be  discharged  or  receive  judgment  to  the  box  or  chest,  though  it  be  of  great 

OB  this  indictment  as  for  a  trespau :  but  it  value  ;  and  the  reason  given  is,  that  **  it 


determined  without  much  difficulty  shall  be  of  the  same  nature  the  charters  bo 
that  no  such  judgment  could  be  given.  of;  et  omne  majta  dignum  trahii  ad  m 
1  Leach,  14,  15.  minus," 
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that  such  will,  codicil,  or  other  instrument,  is  the  property  of  any 
person,  or  that  the  same  is  of  any  value."  (o) 
What  IS  a  If  a  party  conceal  a  wiU,  and  the  money  which  ought  under  the 

piupoM°»^°*  will  to  have  gone  to  certain  legatees,  and  with  it  pay  the  debts  of  the 
within  the  act  husband  of  the  next  of  kin,  to  whom  the  party  was  a  creditor,  this  is 
Indictment  a  fraudulent  purpose  within  this  section.  It  seems  that  the  indictment 
whiS  thefran-  ^^  ^^^  *  ^^^  sbould  State  what  the  fraudulent  purpose  was.  The 
dulent  purpose  first  count  charged  the  defendant  with  stealing  the  will  of  Mary 
^  ^  Baskerville ;  the  second  count  charged  that  the  defendant  the  will  of 

the  said  M.  B.  ^<  unlawfriUy  and  for  a  fraudulent  purpose  did  conceal :" 
The  third  count  charged  that  the  defendant  the  will  of  the  said  M.  B. 
"  unlawfully  and  for  a  fraudulent  purpose  did  destroy."  It  was  opened 
for  the  prosecution  that  Mrs.  Baskerville  had  died  m  the  year  1835, 
having  made  her  will,  by  which  she  left  a  sum  of  money  to  a  person 
named  Apperley,  the  interest  of  other  money  to  her  (Mns.  B.'s)  sister, 
Mrs.  Rowland,  and  after  her  decease  the  principal  to  be  divided 
among  Elisha  Cooper's  children ;  and  that  this  will  was  given  by  Mrs. 
Baskerville  to  a  nurse,  who  gave  it  to  Mr.  Rowland,  the  husband  of 
Mrs.  Rowland,  who  put  it  on  a  desk,  fix)m  which  it  was  taken  away 
by  the  defendant ;  and  that,  after  this,  administration  was  taken  out 
by  Mrs.  Rowland  as  sole  next  of  kin  of  Mrs.  Baskerville,  and  that 
the  defendant,  who  was  the  assignee  of  Mr.  Rowland,  for  the  benefit 
of  creditors,  paid  away  the  property  in  making  a  dividend  on  Mr. 
Rowland's  debts.  Alderson,  B.  "  Ine  words  of  the  act  of  Parliament 
are,  '  for  any  fraudulent  purpose  destroy  or  conceal  any  will,  codicil, 
or  other  testamentary  instrument'  The  purpose  ought,  I  think,  to 
be  stated  in  the  indictment,  which  here  it  is  not.  But  I  think  also 
that  if  the  defendant  concealed  this  will,  and  took  the  money  which 
ought  to  have  gone  to  Mrs.  Apperley  and  Elisha  Cooper's  children, 
to  pay  Mr.  Rowland's  debts,  that  would  be  a  fraudulent  purpose 
wittin  the  act  of  ParUament."  ( p) 
7  &  8  Geo.  4,  By  sec.  23  "  if  any  person  shall  steal  any  paper  or  parchment, 
ThTstealinlr  ^"tten  or  printed,  or  partly  written  and  partly  pnnted,  being  evidence 
of  writings  of  the  title,  or  of  any  part  of  the  title,  to  any  real  estate,  every  such 
relating  to  real  offender  shall  be  deemed  guilty  of  a  misdemeanor,  and  being  con- 
****^*  victed  thereof,  shall  be  liable  to  any  of  the  punishments  which  the 

court  may  award,  as  hereinbefore  last  mentioned ;  and  in  any  indict- 
ment for  such  offence,  it  shall  be  su£Scient  to  allege  the  thing  stolen 
to  be  evidence  of  the  title,  or  of  part  of  the  title,  of  the  person,  or  of 
some  one  of  the  persons  havii^  a  present  interest,  whether  legal  or 
equitable,  in  the  real  estate  to  which  the  same  relates,  and  to  mention 
such  real  estate,  or  some  part  thereof,  and  it  shall  not  be  necessary 
to  allege  the  thing  stolen  to  be  of  any  value."  {a) 

Upon  an  indictment  on  this  section  for  stealmg  three  deeds  rela- 
ting to  real  estate,  Patteson,  J.  told  the  jury,^'  Although  this  is  not  a 
felony  you  must  be  satisfied  that  the  defen<b.nt  took  these  parchment 
writings  under  such  circumstances  as  would  have  amounted  to  larceny, 
had  deeds  of  the  kind  been  the  subject  of  larceny."  (r) 
Sec.  24.  These       By  sec  24  ^^  nothing  in  this  act  contained  relating  to  either  of  the 
provisions  a»  to  misdemeanors  aforesaid,  nor  any  proceeding,  conviction,  or  judgment 
wills  and  ^  y^  j^^  ^^  taken  thereupon,  shall  prevent,  lessen,  or  impeach  any 

(o)  The   Irish  Act,  9  Geo.  4,  c.  65,  (9)  The  Irish   Act,  9  Gea  4,  c.  66, 

s.  22,  is  precisely  similar.  s.  2:),  is  nearly  similar. 

( p)  Reg.  V.  Morris,  9  C.  &  P.  89.  (r)  Rex  0,  John,  7  C.  &  P.  324. 
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remedy  at  law  or  in  equity  which  any  party  aggrieved  by  any  such  wriUngs  sh^ll 
offence,  might  or  would  have  had,  if  this  act  had  not  been  passed ;  J^J,||J^hi|^ 
but  nevertheless  the  conviction  of  any  such  offender  shall  not  be  re-  Uiepwty 
ccived  in  evidence  in  any  action  at  law  or  suit  in  equity  against  aggrieved  now 
him ;  and  no  person  shall  be  liable  to  be  convicted  of  either  of  the  ^^^ 
misdemeanors   aforesaid,  by  any  evidence  whatever,  in  respect  of 
any  act  done  by  him,  if  he  shall  at  any  time  previously  to  his  being 
inoicted  for  such  offence  have  disdosed  such  act  on  oath,  in  conse- 
quence of  any  compulsory  process  of  any  court  of  law  or  equity  in 
any  action,  suit,  or  proceeding,  which  shall  have  been  bond  fide  insti- 
tuted by  any  party  aggrieved,  or  if  he  shall  have  disclosed  the  same 
in  any  examination  or  deposition  before  any  commissioners  of  bank- 
rupt^ 

With  respect  to  stealing,  &c.,  of  records  and  other  proceedings  7  &  8  Geo.  4, 
of  the  courts  of  justice,  the  21st  section  of  the  same  statute  enacts,  J^idsf  ^The 
*^  that  if  any  person  shall  steal,  or  shall  for  any  fraudulent  purpose  stealing,  &c., 
take  from  its  place  of  deposit  for  the  time  being,  or  from  any  person  of  records  and 
having  the  lawfiil  custody  thereof,  or  shall  unlawfully  and  mali-  ^^^^^^ 
dously  obliterate,  injure,  or  destroy  any  record,  writ,  return,  panel,  ^j^^^ 
process,  interrogatory,  deposition,  a£S(iavit,  rule,  order,  or  warrant 
of  attorney,  or  any  original  document  whatsoever,  of  or  belonging 
to  any  court  of  record,  or  relating  to  any  matter,  civil  or  crimmai, 
begun,  depending,  or  terminated  in  any  such  court,  or  any  bill, 
answer,  interrogatory,  deposition,  a£Sdavit,  order,  or  decree,  or  any 
original  document  whatsoever  of  or  belonging  to  any  court  of 
equity,  or  relating  to  any  cause  or  matter  begun,  depending  or 
terminated  in  any  such  court,  every  such  offender  shall  be  truilty 
of  a  misdemeanor,  and,  being  convicted  thereof,  shall  be  uable, 
at  the  discretion  of  the  court,  to  be  transported  beyond  the  seas 
finr  the  term  of  seven  years,  or  to  suffer  such  other  punishment 
by  fine  or  imprisonment,  or  by  both,  as  the  court  shall  award ;  and 
it  shall  not,  in  any  indictment  for  such  ofience  be  necessary  to 
allege  that  the  article,  in  respect  of  which  the  offence  is  committed, 
is  the  property  of  any  person,  or  that  the  same  is  of  any  value."  (r) 

It  nas  been  observed  that  written  instruments  whidi  concerned  Choees  in 
mere  choses  in  action^  as  being  of  no  intrinsic  value,  and  not  im-  *<^<»>« 
porting  any  property  in  possession  of  the  party  from  whom  they 
were  taken,  were  not  at  common  law  the  subjects  of  larceny }  («) 
which  offence  can  be  committed  only  in  respect  of  goods  which 
have  some  worth  in  themselves,  and  do  not  derive  their  worth 
merely  from  their  relation  to  some  other  thing,  (t)  But  the  Legis- 
lature found  it  necessaiy  to  interfere  upon  this  subject,  and  make 
the  stealinff  of  chases  in  action  in  many  instances  an  offence  of  the 
degree  of  felony,  (u) 

The  7  &  8  Gea  4,  c  29,  s.  5,  enacts,  ''  that  if  any  person  shall  7  &  8  Geo.  4, 
steal  any  tally,  order,  or  other  security  whatsoever,  entitling  or  evi-  ^^;  *•  *• 
dencing  the  title  of  any  person  or  body  corporate  to  any  share  or  orpriTSe* 
interest  in  any  public  stock  or  fimd,  whether  of  this  kingdom,  or  of  lecttritief  for 
Grreat  Britain,  or  of  Ireland,  or  of  any  foreign  state,  or  in  any  fimd  money, 

(r)  The  Irish  Act.  9  Geo.  4,  c.  55,  P.  C.  c.  16,8.  36, p.  597. 
1.  '21,  contaiiis  similar  provisions  to  these,  (v)  The  2  Geo.  2,  c.  25,  s.  3,  which  was 

and  also  some  others.  here  introduced  in  the  last  edition,  is  re- 

($)  AiUB,p.  70.  pealed  by  the  1  Wm.  4,  c.  66,  s.  31. 

(0  1  Hawk.  P.  C.  c.  33,  s.  35.    2  East, 


or 
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wairants  for  of  an  J  body  corporate,  company,  or  society,  or  to  any  deposit  in 
ffoods,  shall  be  any  sayings  bank,  or  shall  steal  any  debenture,  deed,  bond,  bill, 
mi^^b^^ae-  ^'^^  warranty  order,  or  other  security  whatsoever,  for  money  or  for 
coring  to  payment  of  money,  whether  of  this  kingdom,  or  of  any  foreign  state, 
tbecircum-  or  shall  Steal  any  wanant  or  order  for  the  deliyery  or  transfer  of 
s^Unff  ^^ods  *"y  Roods  or  yaluable  thing,  every  such  offender  shall  be  deemed 
guilty  of  felony,  of  the  same  nature,  and  in  the  same  desree,  and 

Eunishable  in  the  same  manner  as  if  he  had  stolen  any  chattel  of 
ke  value  with  the  share,  interest,  or  deposit  to  which  the  security 
so  stolen  may  relate,  or  with  the  money  due  on  the  security  so 
stolen  or  secured  thereby,  and  remaining  unsatisfied,  or  with  the 
value  of  the  goods  or  other  valuable  thing  mentioned  in  the  warrant 
or  order,  and  each  of  the  several  documents  hereinbefore  enumerated, 
shall  throughout  this  act  be  deemed  for  eveiy  purpose  to  be  in- 
cluded under  and  denoted  by  the  words  valuable  security  J*  (v) 

In  a  case  upon  the  statute  2  Greo.  2,  c.  25,  s.  3,  (now  repealed) 
where  the  prisoner  was  convicted  of  stealing  a  note,  by  which  the 
maker  promised  to  pay  to  the  prosecutor  or  order  a  sum  of  money, 
but  which  the  prosecutor  had  not  indorsed,  it  was  holden  by  all  the 
Judges  that  its  not  being  indorsed  was  immaterial  {to)  In  a  case 
upon  the  same  statute  where  the  prisoners  were  indicted  for  stealing 
a  bill  of  exchange,  it  appeared  tnat  when  the  bill  was  stolen  from 
the  prosecutor  at  Manchester,  two  names  only  were  indorsed  upon 
it ;  but  that  when  it  was  negociated  by  one  of  the  prisoners,  at 
Leicester,  a  third  name  was  a£led  to  the  two  other  indorsers :  upon 
which  it  was  objected,  on  behalf  of  the  prisoners,  that  this  being  an 
indictment  in  Leicester,  for  then  and  there  stealing  a  bill  of  ex* 
change,  whereon  were  indorsed  the  names  of  the  two  first  in- 
dorsers, it  was  not  supported  by  the  evidence  of  a  bill  with  an 
additional  name  indorsed  thereon,  at  the  time  the  bill  was  nego- 
ciated by  one  of  the  prisoners,  in  Leicester.  But  the  prisoners 
were  convicted;  and  the  point  beinff  submitted  to  the  twelve 
Judges,  for  their  consideration,  they  sll  agreed  that  the  addition 
of  the  third  name  made  no  difference ;  that  it  was  the  same  bill 
that  was  originally  stolen ;  and,  therefore,  that  the  conviction  was 
proper,  (x) 
Exchequer  In  a  case  upon  the  15  Geo.  2,  c.  13,  relating  to  embezzlements 

bills  not  signed  |,y  servants  of  the  Bank  of  England,  which  will  be  mentioned  in  a 
^y^^proper     gui^gequent  chapter,  a  prisoner  was  indicted  for  stealins  certain 
bills,  commonly  called  exchequer  bills;  and  as  it  appearea  that  the 
person  who  signed  them,  on .  the  part  of  the  government,  was  not 
legally  authorized  so  to  do,  the  Court  held  that  they  were  not  good 
exchequer  bills,  and  the  priscmer  was  consequendy  acquitted,  (y) 
Clarke*!  case.        In  a  modem  case  it  was  holden  that  the  paper  and  stamps  of  the 
gtoMoftSe**   nofet  of  a  firm  of  country  bankers,  which  had  been  paid  by  their 
notJof  correspondent  banker  in  London,  and  which  were  re-issuable  by  the 

country  Country  bankers,  were  the  valuable  property  of  such  country  bankers 

hm  beerudd  ^^^^^  ^^J  ^^^^  *'*  transitu  for  the  purpose  of  beinff  re-issued.  The 
by  their  cor.  indictment  consisted  of  several  counts ;  in  some  of  which  the  prisoner 
respondent        was  charged  with  stealing  ^'promissory  notes;"  and  in  otners  he 

(v)  The  Irish  Act,  9  Geo.  4,  c.  55,  (x)  Rex  v.  Austin  and  King,  Leicester 

t.  5,  contains  a  similar  provision.  Lent  Ass.  1783.  East.  T.   1783.    2  East, 

(w)  Anon.  East.  T.  1781.  2  East,  P.  C.  P.  C.  c.  16,  s.  37,p.  602. 

c  16,  s.  37,  p.  598.  (  y)  Aalett's  (first)  case,  2  Leach,  954. 
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was  charged  with  stealing  ^^  one  hundred  and  thirty-five  pieces  of  buiken,  in 
paper,  each  bein^  respectively  stamped  with  a  stamp  of  four  shillings,  L<n<lon«  •^ 
value  four  shillings^  beinff  the  stamp  directed  by  the  statute  in  ^tfa«  country 
such  case  made  and  provi£d  on  every  promissory  note  for  pagrment  bankers,  we 
to  the  bearer  on  demand  of  any  sum  of  money  not  exceeding,  &c. ;  ^«  ^"^""H^u 
one  hundred  and  eighty-four  pieces  of  paper,  each  being  respectively  ^^^!?  ^     ^ 
stamped  with  a  stamp  of  one  shillings  &c. :   and  seventy-seven  banken,  while 
pieces  of  paper,  each  beimr  respectively  stamped  with  a  stamp  of  «f  tranntu  for 

1--11*       *^       J      •  ^o       *    n      1    •'       -1     *•  n  1     •  theDunxMe 

one  shiUu^  and  sixpence,  &c.  all  the  said  pieces  of  paper  bems  of  beingrZ 
so  stamped  as  aforesaid,  and  being  the  property,  &c. ;  and  each  issued,  and 
and  every  of  the  said  stamps  being  then  available,  and  of  full  feioe  ^LS!*^*^*^ 
and  effect,  against  the  peace,  ftc."  It  appeared  that  the  paid  oommonlaw. 
notes  in  question  were  made  up  into  a  parcel  by  the  London 
bankers,  and  sent  by  the  mail  to  the  country  bankers,  who  never 
received  them,  and  were  under  the  necessity  of  issuing  other 
notes  on  fi^esh  stamps  in  their  stead.  It  was  also  proved  that  many 
of  the  paid  notes,  so  missed,  were  traced  to  the  possession  of  the 
prisoner  at  the  bar  under  very  strong  circumstances  of  suspicion. 
The  prisoner's  counsel  objected  that  the  chaige  being  for  a  lar- 
ceny, the  law  required  that  the  property  stolen  should  be  of  some 
value ;  that  the  notes,  in  the  present  instance,  having  been  paid, 
they  were  become,  both  with  respect  to  the  money  &ey  were  in- 
tended to  secure,  as  well  as  to  the  stamps,  mere  waste  paper;  that 
their  former  value  was  extinct;  and  that  before  they  could  again 
become  valuable  property,  it  was  necessary  they  should  have  been 
actually  re-issued  by  the  firm  of  the  country  bank.  And  it  was 
also,  objected,  as  to  the  counts  for  stealing  the  stamped  pieces  of 
paper  that  they  could  not  be  sustained ;  inasmuch  as  the  stamps, 
having  been  issued,  were  not  at  the  time  when  they  were  taken  in 
any  way  saleable  as  stamps ;  that  their  operation,  as  stamps,  was, 
at  that  time,  completely  finished,  and  at  an  end;  and  that  they 
would  not  reassume  the  character  of  stamps,  until  the  notesi,  to 
vrhich  they  were  affixed,  had  undergone  the  process  of  being  re- 
issued. The  jury  havins  found  the  prisoner  guilty,  the  case  was 
referred  to  the  twelve  Judges,  whose  opinion  was  afterwards  de- 
livered by  Grose,  J.,  to  the  following  effect : — ^^  The  question  sub- 
mitted in  this  case  to  the  consideration  of  the  Judges  was,  whether 
the  paper  and  the  stamps  are,  under  the  circumstances  of  the  case, 
the  subjects  of  larceny  at  common  law ;  or,  in  other  terms,  whether 
they  are  the  property  of,  and  of  any  value  to  Messrs.  Large  and  Co. 
(die  country  oankers)  who  were  unquestionably  the  owners  of  them. 
These  gentlemen  had  paid  for  the  paper,  the  printing  and  the 
stamps  of  these  papers,  which  once  existed,  both  in  chiuracter  and 
in  value,  as  promissory  notes.  Their  character  and  value,  as  pro- 
missory notes,  were  certainly  extinct  at  ^e  time  they  were  stolen ; 
but,  even  in  this  state,  they  bore  about  them  a  capability  of  beins 
legally  restored  to  their  former  character  and  pristine  value.  It 
was  a  capability  in  which  these  owners  had  a  special  interest  and 
property.  The  act  of  re-issuing  them  would  have  immediately 
manifested  their  value  as  papers,  for  it  would  have  saved  their  owners 
the  expense  of  reprinting  other  notes,  and  of  purchasing  other 
stamps,  to  which  expense,  it  was  proved,  they  were  put,  on  their 
being  deprived  of  these  papers,  by  the  crime  of  the  prisoner.  In 
what  sense  or  meaning,  therefore,  can  it  be  said  that  tliese  stamped 
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papers  were  not  the  valuable  property  of  their  owners  ?  They  were, 
indeedy  only  of  value  to  those  ovmers  ;  but  it  is  enough  that  they  were 
of  value  to  them  :  their  value  as  to  the  rest  of  the  world  is  immateriaL 
The  Judges,  therefore,  are  of  opinion,  that  to  the  extent  of  the  price 
of  the  paper,  the  printing,  and  the  stamps,  they  were  valuable  pro- 
perty belon^ng  to  the  prosecutors ;  and  that  tne  prisoner  has  been 
legally  convicted."  (z) 

The  halves  of  country  bank  notes,  sent  in  a  letter,  are  goods  and 
chattels.  The  indictment  in  some  counts  chaiged  the  prisoner  with 
embezzling  pieces  of  paper  of  the  value  of  one  penny,  and  in  other 
counts,  **  pieces  of  paper  partly  written  and  partly  printed,"  bearing 
stamps,  the  values  of  which  were  specified :  all  the  counts  charged 
them  to  be  "  of  the  goods  and  chattels"  of  the  prosecutor.  A  stamp 
distributor  had  remitted  to  the  prosecutor,  by  post,  the  first  halves  of 
country  bank  notes,  to  the  amount  of  190&,  and  evidence  was  given 
to  show  that  this  letter  was  received  by  the  prisoner,  and  that  he  had 
embezzled  the  notes ;  it  was  objected  that  these  halves  of  country 
notes  were  not  goods  and  chattels :  if  the  notes  had  been  entire  they 
would  have  been  choses  in  action,  not  goods  and  chattels,  and  in 
their  present  state  they  were  of  no  value.  Bosanquet,  J.,  ^^  They 
might  have  been  made  of  value  to  the  prosecutor,  by  his  putting  the 
two  halves  toffether."  After  citing  darkens  case,  his  lordship  addedy 
^^  I  will  consider  of  the  objection,  and  if  I  should  think  it  is  a  valid 
one  the  prisoner  shall  have  the  benefit  of  it"  The  prisoner  was 
afterwards  sentenced  to  be  transported,  (a) 

Re-issuable  notes,  if  they  cannot  be  called  valuable  securities 
while  in  the  hands  of  their  makers,  may  be  called  goods  and  chattels. 
The  first  count  charged  the  prisoner  with  receiving  thirty  pieces  of 
paper  of  great  value,  to  wit,  of  30/.  each,  the  said  pieces  of  paper 
being  (stamped  with  a  stamp  value  5d.9  the  same  being  the  stamp 
directed  ana  required  by  the  statute  in  that  case  made  and  provided, 
on  everv  promissory  note  for  payment  to  bearer  on  demand  for  every 
sum  o^  money  not  exceeding  1^  Is.)  of  the  goods  and  chattels 
of  J.  Whitehead  and  others.  Second  count  the  same,  but  substitut- 
ing the  words  **  being  duly  stamped  as  directed  and  required  by  the 
statute  in  such  case  made  ana  provided,"  instead  of  the  words 
between  the  brackets.  Third  count,  receiving  ^*  thirty  valuable  se- 
curities, commonly  called  promissory  notes,  each  of  the  said  valuable 
securities  being  for  the  payment  of  the  sum  of  1/L,  and  of  the  value 
of  1/.,  of  the  property  of  J.  Whitehead  and  others,  and  the  said 
valuable  secunties  at  the  several  times  of  committing  the  several 
felonies  last  above  mentioned,  being  of  mat  value,  to  wit,  30/." 
Fourth,  for  receiving  ^*  thirty  other  valuable  securities  of  great  value, 
to  wit,  of  the  value  of  30/."  Neither  of  the  two  last  counts  stated 
that  the  monies  secured  by  the  valuable  securities  remained  due  and 
unsatisfied.  The  prosecutors,  Whitehead  and  Co.,  were  country 
bankers,  and  were  m  the  habit  of  issuing  promissory  notes  of  lOiL, 
5Lt  and  IL ;  the  two  former  were  macie  payable  at  the  house 
of  Glyn  and  Co.,  in  Lombard-street,  the  li  only  in  the  country,  but 


(x)  Clarke's  case,  O.  B.  1810.  2  Leach, 
1036^  and  Russ.  &  Ry.  181.  In  a  M& 
note  of  the  judgment  in  this  case,  with 
which  the  author  has  been  fayoared,  the 
principle  is  thus  started,  '*  If  a  chattel  be 


▼alaaUe  to  the  possessor,  though  not  sale- 
able, and  of  no  value  to  any  one  besides,  it 
may  still  be  the  subject  of  a  larceny.** 
(a)  Rex  V,  Mead,  4  C.  &c  P.  535. 
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were  occasionally  paid  when  presented  to  Glyn  and  Co.  The  course 
of  business  at  that  house  was,  at  the  close  of  every  day  to  roll 
up  in  a  bundle  all  the  notes  which  had  been  paid  in  the  course 
of  the  day,  and  to  lock  up  these  bundles  until  an  opportunity  offered 
of  deliverine  them  to  one  of  the  parties  when  in  town,  or  of  sending 
a  parcel  of  tnem  to  be  re-issued.  On  the  21st  of  November,  1827, 
a  iaige  bag  was  deUvered  at  the  house  of  Glyn  and  Co.,  to  one 
of  the  partners  of  the  house  of  Whitehead  and  Co.,  contuning 
the  bundles  of  several  days,  and  he  was  robbed  of  the  bag  at  the  door 
of  Fumival's  Inn  coffee-house  when  about  setting  off  for  the  country 
hj  the  mail,  and  some  of  the  notes  were  traced  to  the  prisoner  mider 
circumstances  which  satisfied  the  jury  of  hb  guilty  knowledge  in  re- 
ceiving them,  and  they  found  him  guilty,  ^d  upon  a  case  reserved 
it  was  contended  that  in  order  to  bring  a  case  within  the  7  &  8 
Geo.  4,  c  29,  s.  5,  the  notes  must  be  outstanding,  and  the  money 
porporting  to  be  payable  on  them  must  be  due  and  unpud.  In  this 
case  the  notes  had  been  satisfied,  and  were  in  the  hands  of  the 
makers,  they  could  not  therefore  be  valuable  securities  of  the  value 
they  purported  to  be,  and  had  indeed  been  when  in  circulation. 
Besides,  there  was  no  averment  that  the  money  was  due  and  unpaid, 
nor  could  these  notes  be  said  to  be  goods  and  chattels  of  the  value  of 
the  stamps,  or  of  any  other  value;  they  were  in  &ct  of  none  ;  but, 
supposing  them  to  be  of  value,  and  the  property  of  the  owners,  diey 
could  not  be  called  goods  and  chattels.  The  Judges,  ten  of  whom 
were  present,  held  the  conviction  riffht ;  some  doubted  whether  the 
notes  could  properly  be  called  valuable  securities ;  but  if  not,  they  all 
thought  that  they  were  goods  and  chattels.  (6) 

In  order  to  come  within  the  7  &  8  Geo.  4^  c.  29,  s.  5,  an  instru-  An  imperfect 
ment  must  be  a  perfect  and  complete  bill  of  exchange,  promissory  ^i|lof«2- 
note,  &c,  and  if  tne  sum  or  the  drawer  be  omitted  they  are  not  such  (tc„^nv!&u! 
securities  as  are  included   in   that  section;    and  although    such  ▼aluablose- 
imperfect  instruments  may  properly  be  described  as  pieces  of  paper,  T^t^.^jJ^" 

V    1-       -  -.  "x^u  •  -.    u  •  ^S      r  the7&8Geo. 

each  having  a  stamp,  yet  the  pnsoner  cannot  be  convicted  ot  4,c.29,s.5. 
stealing  them,  unless  die  prosecutor  had  such  a  possession  of  them 
as  womd  have  enabled  lum  to  maintain  trespass.  The  first  count 
chaiged  the  prisoner  with  stealing  ^'  ten  bills  of  exchange  for 
the  payment  of  5001.  each,  of  the  value  of  500iL  each,"  the  property 
of  Mr.  Astley.  The  second  count,  "  ten  orders  for  the  payment  of 
5001  eschy  and  of  the  value  of  500/.  each."  The  third  count,  ^^  ten 
securities  for  the  payment  of  5001.  each,  and  of  the  value  of  500/. 
each."  And  the  fourth  count,  **  ten  pieces  of  paper,  each  being 
respectively  stamped  with  a  stamp  of  six  shillings,  and  of  the  value 
of  six  shillings,"  &c.  It  appeared  that,  in  consequence  of  an  adver- 
tisement offering  to  lend  money  upon  bills  of  exchange  or  other 
personal  security,  the  prosecutor,  who  had  occasion  for  a  sum 
of  money,  had  an  interview  with  the  prisoner,  who  told  him  he  could 
accommodate  him  with  5000/.,  at  6L  per  cent  The  prisoner  pro- 
duced from  his  pocket-book  ten  blank  stamps,  and  tne  prosecutor 
wrote  on  each  ot  them  the  words  *^  payable  at  Messrs.  Praed  and 
Co.,  189,  Fleet-street,  London."  Nothing  was  written  on  the 
stamps  at  that  time  but  these  words ;  the  prisoner  took  the  stamps 
away.  The  prosecutor  saw  him  again  several  days  afterwards ;  he  said 

(b)  Rex  V.  Vyse,  R.  &  M,  C.  C.  R.  218. 
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the  prosecutor  had  omitted  to  sign  his  name,  and  he  again  produced 
the  ten  pieces  of  paper ;  the  prosecutor  signed  them^  and  wrote  ^'  ac- 
cepted" on  each  of  them,  and  gave  them  to  the  prisoner  again ;  he 
said  he  would  send  the  money  in  a  few  days  by  the  mail,  but  it  was 
never  sent  For  the  prisoner  it  was  contended  that  the  papers  taken 
were  not  the  subject  of  larceny,  and  that  the  7  &  8  Geo.  4,  c.  29,  only 
makes  perfect  and  available  instruments  the  subject  of  larceny ;  and 
secondly,  that  there  was  no  felony,  because  the  paper  stamps  being  the 
property  of  the  prisoner,  no  trespass  was  committed  in  taking  them* 
Littledale,  J.,  ^'  With  respect  to  the  first,  second,  and  third  counts, 
I  am  of  opinion  that  when  these  acceptances  were  taken  fix>m  the 

!>rosecutor,  they  were  neither  bills  of  exchange,  orders,  or  securities 
or  mGney."  After  stating  the  &cts  the  learned  Judge  proceeded, 
*^  These  papers  were  again  taken  away  by  the  prisoner,  and  it  appears 
to  me,  that,  when  they  were  so  taken  away  they  were  neither  bilk  of 
exchange  nor  orders  for  the  payment  of  money,  but  were  only  in  a 
sort  of  embiyo  state,  there  being  the  means  of  making  them  bills  of 
exchange.  The  statute  7  &  8  Geo.  4,  c.  29,  s.  5,  enacts,  that  if 
any  person  shall  steal  any  ^'  bill,  note,  warrant,  order,  or  other  secu- 
rity whatsoever  for  money,  or  for  payment  of  money,  whether  of  this 
kiuffdom  or  any  other  state,"  the  party  is  to  be  punished  as  he  would 
be  for  stealing  a  chattel  of  the  uke  value.  Now,  how  could  this 
be  said  to  be  of  any  value  ?  and  of  what  value  can  it  be  said  to  be? 
If  these  papers  had  been  stolen  from  a  dwelling-house,  could  they  be 
charged  to  be  of  the  value  of  500/L  each  ?  There  is  no  sum  men- 
tioned in  them,  and  no  drawer ;  and  they  bein^,  as  I  before  observed, 
but  a  kind  of  embryo  security,  I  am  of  opinion  that  the  first  three 
counts  of  this  indictment  are  not  proved.  There  is,  however,  a  fourth 
count,  which  describes  the  papers  as  ten  pieces  of  paper,  each  having 
a  six  shilling  stamp ;  and  upon  this  count  the  question  is,  whether 
the  prisoner  can  be  said  to  have  stolen  this  property  ?  As  to  the 
first  three  counts,  I  think  the  case  turns  on  a  mere  question  of  law, 
which  is,  I  think,  entirely  for  the  court,  as  these  papers  do  not 
come  within  the  description  contained  in  the  statute  7  &  8  Geo.  4, 
c.  29.  The  fourth  count  correctly  describes  them,  but  it  seems  to 
me  that  the  circumstances  under  which  they  were  obtained  by  the 

Erisoner  were  not  such  as  to  make  the  prisoner  Uable  for  a  felony. 
r  a  person  by  felse  representation  obtains  the  possession  of  the  pro- 
perty of  another,  intending  to  convert  it  to  his  own  use,  this  is 
felony ;  but  the  property  must  have  previously  been  in  the  posses- 
sion of  the  person  firom  whom  it  is  charged  to  have  been  stolen. 
Now,  I  think  that  these  papers,  in  the  state  in  which  they  were, 
were  the  property  of  the  prisoiiier.  He  took  them  firom  his  pocket, 
and  Mr.  Astley  never  had  them,  except  for  the  purpose  of  writing 
on  them ;  they  were  never  out  of  the  prisoner's  sight ;  Mr.  Astley 
writes  on  them,  as  was  intended,  and  the  prisoner  immediately  has 
them  again.  I  think  that  the  prisoner  cannot  be  considered  as  hav- 
ing committed  a  trespass  in  tne  taking,  as  they  were  never  out  of 
his  possession  at  alL  The  case  cited  (c)  was  a  case  in  trover,  and,  to 
maintain  trover,  it  is  not  necessary  that  the  party  should  have  manual 
possession  of  the  goods ;  if  he  has  a  right  of  possession,  that  is  suffi- 
cient.    To  support  an  indictment  for  larceny  there  must  be  such  a 

(e)  EyaiiB  e.  Kymer,  1  B.  &  Ad.  528. 
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possession  as  woald  enable  the  party  to  maintain  trespass.  It  has 
been  incidently  mentioned  that  these  stamps  miffht  be  charged  in 
account  to  Mr.  Astley,  but  that  coold  only  be  if  me  transaction  was 
completed.  However,  we  must  only  take  into  considennion  that 
which  occurred  on  the  last  occasion,  when  the  words  *^  accepted"  and 
•*  F.  D.  Astley"  were  written.  Indeed,  it  appears  to  me,  that  on 
neither  of  the  occasions  when  these  parties  met,  can  the  prosecutor 
be  said  to  have  had  either  the  property  or  the  possession  of  these 
papen,  so  as  to  make  the  prisoner  gmlty  of  larceny  in  taking  the 
papers  out  of  the  house."  {d) 

So  an  unstamped  order  for  the  payment  of  money,  which  ou^ht  An  imstsBped 
to  be  stamped  imder  the  55  Geo.  3,  c.  184,  is  not  a  valuable  secimty  ^^  j"  m 
within  this  section.     The  prisoner  was  convicted  of  obtaining  an  ^JjJ^* 
order  for  the  payment  of  the  sum  of  2JL  by  fidse  pretences ;  the  order 
was  a  check  drawn  upon  Messrs.  Child  &  Co.,  payable  to  D.  Francis 
Jones  for  2iL,  and  it  was  not  payable  to  D.  T.  Jones,  but  to  D. 
Francis  Jones  only ;  it  was  not  payable  to  order  or  bearer.     Upon  a 
case  reserved,  the  Judges  were  of  opinion  that  it  was  not  a  valuable 
security,  as  it  ought  to  have  been  stamped,  and  therefore  the  banker 
would  have  subjected  himself  to  a  penalty  of  6L  by  paying  it  {e) 

In  a  case  where  the  prisoner  was  indicted  upon  a  statute  (7  Geo.  iUnsoii*«  case. 
3,  c.  50,  8.  1,)  relating  to  larcenies  and  embezzlements,  by  persons  Notciof  a 
employ^  in  the  Post  OflSce,  and  the  indictment  charmed  him  with  c^i^try  l»>k 
secretmff  a  letter,   contammg  certam  "promtssory  notes;    it  was  don,  and  not 
objectec^  on  his  behalf,  that  the  notes  contained  in  the  letter  could  re-inued,  held 
not  be  considered  as  promissory  notes,  the  money  having  been  paid  *^^!^*^ 
to  the  holders  of  them,  while  they  possessed  the  character  of  pro-  ftx\  witiuB  the 
missoiy  notes,  by  the  bankers  in  Lomion  ;  and  that  as  they  had  not  detcnption  of 
been  re-issued  in  pursuance  of  the  statutes,  they  had  not  been  revived,  J^J^'*''^ 
as  those   statutes  direct,  and  therefore  were  not  good  and  valid 
promissory  notes.     But  iiie  case  being  reserved  for  the  consideration 
of  the  twelve  Judges,  a  majority  of  them  were  of  opinion,  that  these 
notes,  though  not  re-issued,  still  retained  the  character,  and  fell  within 
die  description  of  promissory  notes  ;  that  they  were,  as  promissory 
notes,  valuable  to  the  owners  of  them  ;  and  therefore,  that  the  ver- 
dict given  against  the  prisoner  in  this  case  was  right  in  law.  (/) 
But  a  case  is  mentioned  in  which  it  was  ruled,  that  it  was  not  felony 
within   the  *  statute  of  2  Geo.  2,  c  25,   (now  repealed)  to  steal 
bankers'  notes  completely  executed,  but  which  had  never  been 
put  into  circulation ;  on  the  ground  that  no  money  was  due  upon 
them,  {g) 

But  where  a  party  was  compelled,  by  great  violence  and  menace  Phi|M>e*s  case. 


(lO  R«x  v.  Hart,  6  C.  &  P.  106,  Bol- 
laad,  B.,  and  Bosanquet,  J.,  detivered 
opinioas  to  the  same  effect. 

(e)  Bex  V.  Tatcs,  B.  &  M.  €.  C.  B. 
170.  In  Bex  v.  Mocklow,  B.  &  M.  C.  C.  B. 
160,  cute,  p  58,  one  objection  was  that  the 
cbeqoe,  which  was  drawn  more  than  ten 
nilea  from  the  residence  of  the  person 
01  wboee  Usnm  it  was  drawn,  was  void  ibr 
want  of  a  stamp,  hot  this  otsjection  was  not 
disposed  of  by  die  Judges. 

(/)  Sanson's  case,  O.  B.  1812.  2  Leach, 
1090, 1093.  Bnss.  &  Bv.  232. 

{g)  Anon,  ear.  Lord  Ellenborough.  C.  J., 


Carlisle,  1802,  mentioned  in  the  notes  to 
4  Black.  Com.  234,  and  in  note  (6),  in 
2  Leach,  1061.  But  they  would  probably 
be  deemed  valuable  property,  and  the  subi- 
ject  of  larceny  at  common  law.  See 
Clarke's  case,  ante,  p,  74.  Some  of  the 
Judges  in  Banson*s  case  thought  that  the 
acU  2  Geo.  2,  c.  25,  and  7  Geo.  3,  c  50, 
were  in  pari  materid^  and  that  the  term 
promissory  note  was  to  be  taken  in  each  act 
to  mean  notes  on  which  the  money  thereby 
secured  still  remained  due  and  unsatisfied 
to  the  holder  thereof:  but  the  migority  of 
the  Judges,  as  we  have  seen,  diflfered. 


80 

Wbere  a  party 
was  compelled 
by  great 
▼lotenoe  to  ^ 
sign  a  promis- 
sory note 
winch  had 
been  previously 
prepvedby 
the  prisoner 
wbooroduoed 
it  ana  with- 
drew it  again 
as  soon  as  it 
was  signed, 
the  case  was 
holden  not  to 
be  within  the 
2  Geo.  2, 
c.  25. 


Of  Larceny. — What  Goods  the  subject  of    [book  iv. 

of  death,  to  sign  a  promissory  note  on  stamped  paper  previously  pre- 
pared by  the  prisoner,  and  the  prisoner  was  present  durine  the  time, 
«nd  withdrew  the  note  as  soon  as  it  was  made,  it  was  holden  not 
to  be  a  case  within  the  2  Geo.  2,  c  25.  The  indictment  charged 
the  prisoner  with  robbing  the  prosecutor  in  a  dwelling-house,  and 
taking  from  him  a  promissory  note  of  the  value  of  2,000^,  signed  by 
the  prosecutor,  against  the  form  of  the  statute ;  and  another  count 
lud  the  note  as  the  property  of  the  prosecutor.  The  facts  proved 
were  that  the  prisoner  inveigled  the  prosecutor  to  her  house,  where 
he  was  detained  by  force  for  several  nours,  and  at  length  induced,  by 
great  violence  ana  menace  of  death,  to  sign  the  promissory  note  in 
question.  It  was  dated  March  30,  1795,  and  promised  in  the  usual 
form  two  months  after  date  to  pay  the  prisoner,  or  order,  two  thousand 
pounds.  And  it  appeared  tnat  the  prisoner  attempted  to  get  the 
note  discounted  the  next  day,  without  success ;  and  it  was  found  in 
her  possession  when  she  was  apprehended.  The  jury  having  found 
the  prisoner  guilty,  the  case  was  reserved  for  the  consideration  of  the 
twelve  Judges ;  the  principal  objection  to  the  conviction,  as  ui^^  hy 
the  counsel  for  the  prisoner,  being,  that  the  case  was  not  within  the 
statute  2  Geo.  2,  c.  25,  the  note  being  of  no  value  while  in  the  hands 
of  the  prosecutor,  and  the  statute  only  extending  to  secure  valid 
existing  securities  in  the  possession  of  the  party  robbed.  It  was 
argued,  that  nothing  could  be  said  to  be  due  on  this  note  as  the 
statute  required;  and  that  it  never  was  the  property,  nor  in  the 
possession  of  the  prosecutor,  the  paper  and  stamp  being  the  property 
of  the  prisoner,  and  never  out  of  her  possession  :  that  the  prisoner 
had  in  fact  acquired  the  note,  not  by  stealing,  but  by  duress.  It 
appears  that  there  was  considerable  ctifference  of  opinion  amongst 
the  Judges  upon  this  point  It  is  said,  that  nine  of  them  expres^y 
held,  that  the  offence  was  not  within  the  statute ;  some  oi  them 
thinking  that  the  statute  was  only  intended  to  protect  existing  avail- 
able notes  in  the  hands  of  the  person  from  whom  they  were  taken  ; 
and  that  this  note  did  not  come  within  that  description,  being  of  no 
value  in  the  hands  of  the  prosecutor ;  and  others  inclining  to  think 
that  the  note  was  of  value  from  the  moment  it  was  drawn ;  but  that 
it  never  was  in  the  possession  of  the  prosecutor,  but  continued  all  the 
time  in  the  possession  of  the  prisoner  herself,  by  whose  duress  the 
prosecutor  was  compelled  to  make  it.  And  Eyre,  C.  J.,  observed, 
that  the  property  never  existed  till  the  force,  but  arose  out  of  it;  and 
that,  therefore,  it  was  different  from  the  case  of  money.  And  ad- 
mitting that  if  the  prosecutor  had  brought  the  note  in  nis  pocket,  it 
would  nave  been  a  case  within  the  act,  though  the  note  would  not 
be  available  while  in  his  possession  (upon  whicn  point  he  should  have 
hesitated:)  yet  this  was  not  that  case.  But  all  the  nine  Judges  con- 
sidered that  the  whole  transaction  was  one  continued  act,  and  that 
the  note  was  procured  by  duress,  and  not  by  stealing.  One  of  the 
Judges,  (Ashurst,  J.,)  who  differed,  thought  that  it  was  not  a  single 
act^Dut  that  there  was  a  distinguishable  interval  between  the  writing 
of  the  note,  and  the  actual  taking  of  it  by  the  prisoner,  during  which 
the  prosecutor  had  the  possession  of  it ;  and  that  therefore  it  was 
taking  from  him  an  instrument  of  value  within  the  meaning  of  the 
statute,  as  it  would  have  been  available  against  him  in  the  hands  of 
an  innocent  holder.  On  this  ground  also,  Macdonald,  C.  B.,  doubted. 
The  other  Judge  (Buller,  J.,)  was  absent.     The  opinion  of  the  ma- 
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joritj  of  the  Jtidoes  was  afterwards  delivered  by  Ashhurst,  J.  He 
stated  *'  that  as  me  Legislature  at  the  time  of  passing  the  statute 
2  Geo.  2y  c.  25y  s.  3,  whereby  the  stealing  a  chose  in  action  was 
made  felony^  could  not  possibly  have  a  case  like  the  present  in  con- 
templation, it  was  not  within  that  act  of  parliament ;  that  it  was 
essential  to  larceny,  that  the  property  charged  to  have  been  stolen 
should  be  of  some  value ;  that  the  note  in  the  present  case  did  not, 
on  the  &ce  of  it,  import  either  a  general  or  a  special  property  in 
the  prosecutor;  and  that  it  was  so  far  troia  being  of  any  tne  feast 
value  to  him,  that  he  had  not  even  the  property  of  the  paper  on 
which  it  was  written ;  for  it  appeared  that  both  the  paper  and  the 
ink  were  the  property  of  the  prisoner ;  and  the  deliveir  of  it  by  her 
to  him  could  not,  under  the  circumstances  of  the  case,  be  considered 
as  vesting  it  in  him."  (A) 

This  authority  was  cited  in  a  case  of  recent  occurrence,  where  the  Walsh's  case, 
prisoner  was  charged  with  stealing  a  check  upon  a  banker,  which,  in  j^®**  *^**  * 
some  of  the  counts  of  the  indictment,  was  described  as  ^'a  bill  of  ex-  banker  was'not 
change,"  and  in  others  as  ^^  a  warrant  for  the  payment  of  money."  It  within  the 
was  argued,  on  behalf  of  the  prisoner,  that  these  counts  were  bad,  on  ^  ^^*  ^* 
the  ^und  that  the  2  Geo.  2,  c.  25,  (now  repealed)  extended  only  to 
such  instruments  as  were  available  securities  m  the  hands  of  the  party 
from  whom  they  were  stolen ;  that  a  check  on  a  banker  did  not  create 
any  debt  between  the  drawer  and  the  banker,  whose  liability  to  the 
drawer  remained  precisely  the  same  as  before,  and  was  not  altered 
in  any  respect  by  such  an  instrument ;  and  that,  consequently,  the 
check  in  the  present  case,  not  being  a  security  to  the  prosecutor, 
could  not  be  averred,  as  in  this  indictment,  to  be  either  '^  a  bill  of 
exchange,"  or  '^a  warrant  for  the  payment  of  money,"  the  pro- 
perty of  the  prosecutor,  and  upon  which  the  sum  of  money,  for  the 
payment  whereof  it  was  made,  was  due  thereon  to  him.     It  was 
not,  however,  necessary  to  press   this  objection,  as  the  case  sup- 
plied others  of  greater  importance,  which  have  been  already  no^ 
ticed.  (») 

It  was  decided  upon  the  2  Geo.  2,  c.  25,  (now  repealed)  that  chard's  case, 
where  an  instrument  was  described  in  the  indictment  as  a  bank  Bank  post 
post  bill,  and  was  not  set  out,  the  Court  could  not  take  judicial  ^^^ 
notice  that  it  was  a  promissory  note,  or  that  it  was  such  an  in- 
strument as  under  that  statute  might  be  the  subject  of  larceny, 
though  it  was  described  as  made  for   the   payment   of  money. 
The  prisoner  was  indicted  for  stealing  a  bank  post  bill  made  for 
the  payment  of   the  sum  of  100^,   of  lawftil  money   of  Great 
Britam;  and  it  appeared  that  the  bank  post  bill  was  in  form  a 
promissory  note,  and  therefore  would  not  support  the  indictment, 
unless  the  Court  could  take  notice  judicially,  that  a  bank  post  bill 
was  in  form  a  note.     The  prisoner,  however,  was  convicted,  and  a 
motion  was  made  in  arrest  of  judgment,  on  the  ground  that  at  the 
time  the  statute  2  Geo.  2,  passea,  it  was  not  known  what  a  bank  post 

(A)  Rex  V,  Fhipoe,  O.  B.  1795,  and  of  the  prosecutor  for  half  an  hour,  whilst 

Serieants'  Inn,  Fen.  1796,  2  Leach,  673.  he  was  fastened  down  to  a  chair,  and  this 

2  East,  P.  C.  c.  16,  s.  37,  p.  599 ;  and  see  was  held  to  make  no  diffisrence :  ante,  toI.  i., 

R«z  9.  Edwards,  6  C.  &  P.  521,  which  was  p.  869,  870. 

a  very  similar  case,  but  the  paper  on  which  (t)  WalsVs  case,  2  Leach,  1061.     Russ. 

the  Older  was  written  was  in  the  possession  &  Ry.  215.     Antg,  p.  30. 

VOL.  IL  a 


andilah. 

Domestic 
anhnals. 


And  their 
produce. 


82  Of  Larceny. — What  Goods  the  subject  of  [book  iv. 

bill  was.  Upon  a  case  reserved,  it  appeared  that  bank  post  bills 
were  not  in  use  until  two  years  after  the  statute  2  Geo.  2  had  passed, 
and  the  Judges  thought  that  they  could  not  take  notice,  that  what 
was  afterwaras  caUed  a  bank  post  bill  fell  within  any  of  the  descrip- 
tions in  that  statute ;  and  they  also  thought  that  they  could  not  say, 
as  the  instrument  was  not  set  out,  what  a  bank  post  bill  was;  and, 
further,  that  as  the  instrument  was  not  what,  at  tne  time  the  statute 
passed,  could  properly  be  called  a  bill,  the  prisoner  should  have  been 
acauitted,  ana  a  pardon  was  recommended.  (J) 
Of  laroen^rof  IIL  The  thirct  subject  of  inquiry,  under  the  head  of  personal 
!!^ah  **^^  goods  in  respect  of  which  larceny  may  be  committed,  arises  when 
tne  property  taken  consists  either  of  animab,  birdsy  or  fish. 

With  regard  to  domestic  animals,  such  as  horses,  oxen,  sheep, 
and  the  like,  there  is  no  doubt  whatever  that  they  were  die  sub- 
jects of  larceny  at  common  law.  {k)  And  the  stealing  of  many  of 
these  animals  has  been  made  subject  to  transportation  by  an  enact- 
ment which  will  be  noticed  in  a  subsequent  chapter.  (/)  Domestic 
birds  also,  as  ducks,  hens,  geese,  turkeys,  peacocKs,  &c.,  are  clearly 
the  subjects  of  larceny,  {m)  So  also  larceny  may  be  committed  of 
their  eggs  or  young  ones,  (n) 

And  as  the  steafing  of  such  animals  is  larceny,  it  is  also  larceny 
to  steal  the  produce  of  them,  though  taken  fix)m  the  living  animals* 
Upon  this  ground  it  was  holden  by  all  the  Judges,  on  a  case  reserved 
for  their  opinion,  that  milking  a  cow  at  pasture,  and  stealing  the 
milk,  was  larceny,  (o)  And  it  has  also  been  holden  that  larceny 
may  be  committed  by  pulling  wool  from  the  bodies  of  live  sheep  and 
lambs  with  a  felonious  intent,  (p)  In  one  report  of  this  last  decision 
it  is  given  as  a  part  of  the  opimon  of  the  Judges,  to  whose  considera- 
tion the  question  was  referred,  that  in  order  ^^  to  prevent  the  thought- 
less and  wanton  frolics  which  might  be  played  with  these  trimng 
kinds  of  property  from  being  prosecuted  as  petty  larcenies,  when, 
perhaps,  they  were  unmixed  with  any  fraudulent  or  felonious  design, 
the  law,  proceeding  upon  the  idea  de  minimis,  requires  die  property 
stolen  to  be  of  the  value  of  twelve-pence."  (q)  The  distinction,  now- 
ever,  between  grand  and  petty  larceny  is  now  abolished  by  the  7  &  8 
6ea  4,  c.  29,  s.  2,  but  the  application  of  it  in  this  case  seems  to  have 
been  very  questionable.  Undoubtedly  the  quantity  of  wool  taken, 
if  consiikrable,  would  have  been  a  strong  additional  circumstance 
in  the  evidence  of  felonious  intent  necessary  to  sustain  a  charge  of 
larceny ;  but  supposing  the  Quantity  not  to  have  been  of  greater 
value  than  twelvepence,  yet  it  the  felonious  intent  of  the  party  was 
manifest,  as  it  miffht  have  been  from  the  manner  in  which  the  fact 
was  committed,  me  use  to  which  the  property  was  applied,  and  the 
behaviour  of  the  party,  there  does  not  appear  to  have  been  any  good 
reason  why  such  a  taking  should  not  have  been  considered  as  petit 
larceny,  (r) 


ft)  Rex  V.  Chird,  Trin.  T.  1822.  Ron. 
&  Ry.  488. 

(k)  I  Hale,  511.  1  Hawk.  P.  0.  33» 
t.  43. 


(/)  Post,  Chap.  XI. 
(■1)1 -■ 


Bale,  511.     1  Hawk.  P.  C.c.  33, 
S.43. 
(»)  Id.  ibid.  Hale'B  Sum.  68,  69, 
(o)  Anon,  ear,  Leigh,  Ser).,  who  Mt  for 


Bathunt,  J.,  Oxford  circuit  about  1769. 
2  East,  P.  0.  c.  16.  s.  49,  p.  617.  1  Iieach, 
171. 

(/>)  Martm*8  case,  Northampton  Lent 
Ass.  1777,  1  Leach,  171.  2  East,  P.  0. 
c.  16,  s.  49,  p.  618. 

(q)  1  Leach,  172. 

(r)  It  should  be  observed  also  that  in  the 
abstract  of  Martini  case,  2  Eaat,  P.  C. 
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Where  the  animak  or  other  creatures  are  not  domestic^  but  are  Animali,  &c., 
feruB  naturtJB^  larceny  may,  notwithstanding,  be  committed  of  them,  •^*^??"2* 
if  they  are  fit  for  the  food  of  man,  and  dead,  reclaimed,  (and  known  3I«i 
to  be  so)  or  confined.  Thus,  if  hares  or  deer  be  so  enclosed  in  a 
park,  that  they  may  be  taken  at  pleasure ;  or  fish  in  a  trunk  or  net, 
or  as  it  seems  in  any  other  enclosed  place  which  is  private  property, 
and  where  they  may  be  taken  at  any  time,  at  the  pleasure  of  the 
owner;  or  pheasants  and  partridges  be  confined  m  a  mew;  or 
pigeons  be  snut  up  in  a  pigeon-house ;  or  swans  be  marked  and 
pinioned,  or  (thoum  unmarked)  be  kept  tame  in  a  moat,  pond,  or 
jnivate  river :  or  if  any  of  these  creatures  be  dead  and  in  the  posses- 
sion of  any  one,  the  taking  of  them  with  felonious  intent  will  be  lar- 
ceny, (s)  And  of  some  things /er.^  naturae  thoueh  not  fit  for  food, 
felony  may  be  committed,  if  they  be  reclaimed;  m  respect  of  their 
generous  nature  and  courage,  serving  ob  viUs  solatium  of  princes  and 
noble  persons,  to  make  them  fitter  for  great  employment ;  so  that 
larceny  may  be  committed  of  hawks  and  fidcons,  when  reclaimed 
and  known  to  be  so;  {t)  and  it  may  be  committed  also,  it  is  said,  of 
young  hawks,  in  the  nest;  (ti)  but  not  of  the  eggs  of  hawks  or 
swans,  though  reclaimed,  the  reason  of  which  seems  to  be  that  a  less 
punishment,  namely^  fine  and  imprisonment,  is  appointed  for  taking 
them  by  statute,  (t?)  The  stealing  a  stock  of  bees  seems  to  be  ad- 
mitted to  be  felony,  {w) 

Where  pigeons  were  shut  up  in  their  boxes  every  nisht,  and  stolen 
out  of  such  boxes  during  the  night,  Parke,  B.,  held  it  to  be  lar- 
ceny, (x)  So  where  pigeons  were  so  tame  that  they  came  home 
every  night  to  roost  in  boxes  at  the  side  of  the  house  of  their 
owner,  it  was  held  to  be  larceny,  if  they  were  takcfn  by  night 
out  of  such  boxes,  although  the  boxes  were  not  shut  up  at 
night  Upon  an  indictment  for  a  misdemeanor  in  attempting  to 
steal  pigeons  out  of  certain  boxes  affixed  to  the  wall  of  a 
dwelling-house,  it  appeared  that  the  boxes  were  fixed  to  the  wall 
of  the  prosecutor's  house  for  his  pigeons  to  Uve  and  breed  in,  and 
the  holes  in  them  were  left  open  at  night  The  pigeons  were  such 
as  are  generally  about  fiurm-houses,  and  were  accustomed  to  feed 
with  the  prosecutor's  fowls ;  they  flew  about  the  fields  as  they 
pleased,  returning  again  to  the  boxes,  in  which  they  always  roosted 
at  night  The  prisoners  had  reared  a  ladder  against  the  house,  and 
one  OT  them  was  attempting  to  take  the  pigeons  out  of  the  box,  when 
he  was  caught  by  the  prosecutor.  Taddy,  Serjt,  held  that  as  these 
pigeons  were  so  tame  that  they  came  home  every  night  to  roost  in 

e.  16, 1.  49,  p.  918,  H  is  not  tUted  as  any 
put  of  the  opinion  of  the  Judges  tint  the 
property  stolen  should  be  abore  the  yalue 
of  twelve-pence.  And  at  the  conclusion  of 
the  report  in  which  that  position  is  ad- 
Tanoed,  the  doctrine  appears  to  be  oontra- 
dictedy  where  it  is  said,  **  if  a  wicked  dispo- 
stion  be  discorered,  «jm  dimmHon  hfaire 
«»  aia/dkwc,  as  it  is  described  by  Britton,  it 
B^  be  eridenoe  of  felony,  notwithstanding 
the  trifling  quantity  of  tlie  thing  taken." 

(0  2  Inst.  109,  no.  1  Hale,  511.  3 
Hawk.  P.  C.  c  33,  8.  41.  4  Black.  Com. 
33&.    2  East,  P.  C.  c.  16,  s.  41,p.  607. 

(0  I  Hawk.  P.  C.  c  33,  s.  36.  3  Inst 
97,  tt  aeq„  and  3  Inst.    109.    But  the 


37  Ed.  3,  c.  19,  is  repealed  by  the  7 
&8  Geo.  4,  c27. 

(«)  1  Hale,  511.  This  law  had  rela- 
tion to  the  iraitud  hawks  of  former  days. 

(o)  11  Hen.  7,  c.  17,  and  31  Hen.  8, 
c  12.  1  Hawk.  P.  C.  c  33,  s.  42.  2 
East,  P.  C.  c.  16. 8.  41,  p.  607. 

(»)  2  East,  P.  C.  c.  16,  s.  41,  jp.  607, 
citingTibbso.  Smith, T.Bay.  33.  2Black. 
Com.  392, 393. 

(x)  Luke*8  case.  Rose.  Cr.  Et.  577,  and 
eX' relatione  Mr.  Granger.  The  case  was 
determined  on  the  around  that  the  pigeons 
were  reclaimed,  and  not  on  the  ground  that 
they  were  shut  up  in  their  boxes  at  the  time 
they  were  taken. 
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the  boxes,  after  they  had  been  out  to  feed,  they  were  reclaimed,  so 
as  to  be  the  subject  of  larceny,  (t/) 

But  a  different  doctrine  prevails  with  respect  to  animals  and  other 
creatures /(?r^  naturcB  which  are  unreclaimed^eAit  is  considered  that 
no  person  has  a  sufficient  property  in  them  to  support  an  indictment 
for  larceny.  Thus  larceny  cannot  be  committed  of  deers,  hares,  or 
conies,  in  a  forest,  chase,  or  warren;  of  fish,  in  an  open  river  or 
pond;  of  wild  fowls,  when  at  their  natural  liberty;  of  old  pigeons, 
out  of  the  dove-house ;  {z)  or  even  of  swans,  though  marked,  uT  they 
range  out  of  the  royalty,  because  it  cannot  be  known  that  they  be- 
long to  any  person,  (a)  But  larceny  may  be  committed  of  the  flesh 
or  skins  of  any  of  these  or  other  creatures  fit  for  food,  when  they  are 
killed,  because  they  are  then  reduced  to  a  state  in  which  a  rignt  of 
property  in  them  may  be  claimed  and  exercised.  (Ji) 

it  seems  that  no  person  has  any  property  in  rooks,  so  that  neither 
they  nor  their  young  ones  can  be  tne  subject  of  larceny,  (c) 

it  is  so  clearly  established,  that  those  creatures  which  are  fer^e 
natiffra  can  only  become  the  subject  of  property  by  being  deaa,  re- 
claimed, or  confined,  that  it  has  been  holden  to  be  necessary  that 
they  should  be  so  described  in  an  indictment  for  stealing  them.  The 
prisoner,  having  been  convicted  on  an  indictment  for  stealing  a 
pheasant  of  the  value  of  forty  shillings,  of  the  goods  and  chattels  of 
H.  S.,  the  case  was  referred  to  the  consideration  of  the  Judses;  and 
upon  a  second  conference,  and  after  much  debate  and  difference  of 
opinion,  they  all  agreed  that  the  conviction  was  bad ;  that  in  cases  of 
larceny  of  animalsyi^r^  naturae  the  indictment  must  show  that  they 
were  either  dead,  tame,  or  confined ;  otherwise  they  must  be  pre- 
sumed to  be  in  their  original  state ;  and  that  it  is  not  sufficient  to  add 
*^  of  the  goods  and  chattels"  of  such  an  one.  {d) 

It  has  been  ruled  that  thou^  a  person  be  not  qualified  to  keep, 
or  kill,  gamCi  he  may  have  a  sufficient  legal  possession  of  animals,  &c. 
coming  under  that  description,  whereon  to  support  an  indictment 
for  stealing  them.  The  prisoner  was  indicted  tor  stealing  five  phea- 
sants, restrained  of  their  natural  liberty,  the  property  oi  the  prose- 


Sy)  Rex  0.  Brooks,  Ma  C.  S.  O.,  and 
.  &  P.  131.  *•  Si  autem  auimalia  fen 
facta  fuerint  mansueta,  et  ex  consuetudine 
eimt  et  redeunt,  volant  et  revolant  (ut  sunt 
cervi,  cigni,  pavones,  et  columbsB  et  h^jus- 
modi)  eo  usque  nostra  intelliguntnr  quamdia 
habuerint  animum  rerertendi.'*  Bracton, 
lib.  '2,  c.  1,  fol.  9,  dted  in  the  case  of 
Swans.  7  Rep.  16  b.  See  1  Just.  Inst.  Tit  I., 
XV.  In  the  argument  of  Dewell  o.  San- 
ders, Cro.  Jac.  490.  Doderidge,  J.,  said, 
that  if  pigeons  come  upon  my  land  I  may 
kill  them,  and  the  owner  hath  not  any 
remedy ;  but  the  owner  of  the  land  is  to 
take  heed  that  he  takes  them  not  by  any 
means  prohibited  by  the  statutes.  Ad  quod 
Croke  and  Houghton,  accord.  But  Mon- 
tague,  C.  J.,  held  the  contrary,  and  that 
the  party  hath  ju9  proprietath  m  them,  for 
that  they  be  as  doinestics,  and  have  animum 
revertetuUt  and  ouffht  not  to  be  killed,  and 
for  the  killing  of  them  an  action  lies  ;  but, 
adds  the  reporter,  the  other  opinion  is  the 
best.  See  also  2  Bl.  Com.  292. 
(z)  3  iDst  109, 110.     1  Hale,  510, 51 1 . 


I  Hawk.  P.  C.  c.  33,  s.  39,  40.  4  Black. 
Com.  235.  2  East,  P.  C.  c  16,  s.  41, 
p.  607.    But  see  2  Bl.  Com.  392. 

(a)  1  Hale,  511. 

(6)  3  Inst  110.  1  Hale,  511.  In  3 
Inst  110,  it  is  said,  **But  the  deer,  &c., 
being  wild,  yet  when  he  is  killed  larceny 
may  be  conunitted  of  the  flesh,  and  so 
of  pheasant,  partridge,  or  the  like ;  and  so 
note  a  diyersity  between  such  beasts  as  be 
/era  naturOf  and  beinff  made  tame,  senre 
for  pleasure  only  :  and  such  as  be  made 
tame,  and  senre  for  food,  &c.,  which  diver- 
sity not  being  observed,  hath  made  many 
men  to  err." 

(c)  Hannam  to.  Mockett,  2  B.  &  C.  934. 
4  D.  &  R.  518.  The  Court  said  that 
rooks  were  not  generally  used  for  food,  but 
the  contrary  is  certainly  the  case  with 
younff  rooks,  which  are  very  commonly 
used  for  food.  C.  S.  G. 

(d)  Rough's  case,  Surrey  Lent  Ass.  1779, 
and  East  T.  1779.  2  East,  P.  C.  c.  16^ 
s.  41,  p.  607. 
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cutor:  and,  upon  its  appearing  from  the  evidence  that  the  prosecutor  ^onw  to  sup- 
was  not  a  qualified  person  to  Iteep  or  dioot  game,  and  that  he  had  IP^^  ■?  '^^^ 
the  pheasants  for  sale,  it  was  objected  that  he  could  have  no  property  IJ^i^g  it 
m  them  nor  any  lesal  possession  sufficient  to  support  the  indictment;  from  him. 
that  by  the  several  statutes  relating  to  the  game  laws,  unqualified 
persons  are  forbidden,  under  certain  penalities,  to  have  pheasants  in 
their  poesession ;  and  that  by  one  of  tiioee  statutes  authority  is  given 
to  a  justice  of  the  peace  to  take  away  fix>m  such  person  any  pheasant 
which  he  may  have  in  his  possession.    But  the  Teamed  Juc^i^  held 
that  it  was  a  sufficient  legal  possession  for  the  purposes  of  the  indict- 
ment, and  the  prisoner  was  convicted.  (/) 

The  stealing  of  deer,  oiJUhy  and  of  haree  and  eomee,  in  a  warren.  Deer,  coniet, 
&c  has  been  made  punisfaiable  by  statute,  as  will  be  mentioned  more  <»<l  ^• 
particularly  in  some  of  the  following  chapters. 

There  is  yet  another  kind  of  animals  to  be  noticed ;  namely,  those  Animals  of 
which,  though  they  may  be  reclaimed,  are  not  such  of  which  larceny  ^^••®  nature. 
can  be  committed  b^  reason  of  the  bateneu  of  their  nature.  Some 
animals  which,  in  this  country,  are  now  usuallv  tame,  come  within 
the  class  in  question ;  as  doge  and  cote.  And  others  which,  thoi^h 
wild  by  nature,  are  often  reclaimed  by  art  and  industry,  clearly  fell 
within  the  same  rule ;  as  bears,  foxes,  apes,  monkies,  polecats,  ferrets, 
and  the  like.  (^)  The  reason  upon  wluch  this  aoctrine  appears 
originally  to  have  proceeded  is,  that  creatures  of  this  kin(^  for  the 
most  part  wild  in  their  nature,  and  not  serving,  when  reclaimed,  for 
food,  but  only  for  pleasure,  ouffht  not,  however  the  owner  may  value 
them,  to  be  so  highly  regardedby  the  law  that  for  their  sakes  a  man 
should  die.  (A)  And  the  doctrine  extends  to  the  whelps,  or  young, 
of  such  animals :  the  rule  being  established,  that  where  no  felony  can 
be  committed  of  any  creatures  that  are  fene  naturw,  though  tame 
or  reclaimed,  it  cannot  be  committed  of  me  young  of  such  creatures 
in  the  nest,  kennel,  or  den.  (t ) 

The  doctrine  respecting  larceny  of  animals,  of  a  base  nature,  was  Searing's  case. 
considered  in  a  late  case,  where  the  prisoner  was  chaised  in  the  Ferrets  are 
indictment  with  stealing  "five  live  tame  ferrets,  confined  m  a  certain  ^l^nature* 
hutch,  ftc."  the  property  of  Daniel  Flower.     The  evidence  brought  and  not  the' 
the  feet  of  taking  the  ferrets  clearly  home  to  the  prisoner ;  and  it  was  subject  of 
also  proved  that  ferrets  are  valuable  animals,  and  that  those  in  question  "^®"^' 
were  sold  by  the  prisoner  for  nine  shillings.     But,  the  jury  having 
found  the  prisoner  guilty,  the  case  was  submitted  to  the  consideration 
of  the  Judges  upon  the  question,  whether  ferrets  must  be  considered 
as  animak  of  so  base  a  nature  that  no  larceny  can  be  committed  of 
them.     And  the  Judges  held  that  jud^ent  ought  to  be  arrested,  (j) 

With  respect,  however,  to  dogs,  and  also  beasts  and  birds,  ordi-  Dogs  and 
narily  kept  in  a  state  of  confinement,  the  7  &  8  Geo.  4,  c  29,  s.  31,  ^^Jfj"?****' 
enacts,  ''that  if  any  person  shall  steal  any  dog,  or  shall  steal  any  j\  s  g«o.  4 
beast  or  bird  ordinarily  kept  in  a  state  of  confinement,  not  being  the  c.  29,  s.  31,  ' 
subject  of  larceny  at  common  law,  every  such  ofiender,  being  con-  «tcaling  dogs, 

(  /*)  Jones's  case,  cor.  Grose,  J.,  Bucks  (t)  3  Inst.  109. 

Lent  Ass.  1809.    3  Bum*s  Just.  tit.  Lar-  (j)  Searing's  case,  cor.  Wood,  B.,  Hert- 

teny,  D.  &  W.  457.  ford  Lent  Ass.  1818,  MS.,  and  MS.  Bay. 

(y)  3  Inst  109.     1  Hale,  511,  512.  ley,  J.,  and  Russ.  &  Ry.  350.     The  ferret 

(h)  1   Hawk.  P.  C.   c  33,  s.   36.    4  was  originally  a  native  of  Africa,  but  has 

Black.  Com.  236.    2  East,  P.  C.  c.  16,  been  for  a  bng  time  bred,  kept,  and  sold  ia 

&  45^  p.  614.  this  country,  as  a  tame  animal 


86 

or  stealing 
betsts  or  birds 
ordinarilj 
kept  in  confine* 
ment,  and 
not  the  subjects 
of  larceny. 


Persons  found 
in  possession 
of  stolen  dogs, 
&C.,  liable  to 
penalties. 


Killing 
pigeons. 


Of  Larceny. -^^What  Goods  the  subject^  ^c.  [book  it. 

Ticted  thereof  before  a  justice  of  the  peace,  shall  for  the  first  ofience 
forfeit  and  pay,  over  and  above  the  value  of  the  dog,  beast,  or  bird, 
such  sum  of  money,  not  exceeding  twenty  pounds,  as  to  the  justice 
shall  seem  meet ;  and  if  any  person  so  convicted  shall  afterwards  be 
guilty  of  any  of  the  said  offences,  and  shall  be  convicted  thereof  in 
Eke  manner,  every  such  offender  shall  be  committed  to  the  common 
gaol  or  house  of  correction,  there  to  be  kept  to  hard  labour  for  such 
term,  not  exceeding  twelve  calendar  months  as  the  conyicting  justice 
shall  think  fit;  and  if  such  subsequent  conviction  shall  take  place 
before  two  justices,  they  may  further  order  the  offender,  if  a  mate,  to 
be  once  or  twice  publicly  or  privately  whipped,  after  the  expiration 
of  four  days  firom  the  time  of  such  conviction."  (Jc) 

By  sec.  32,  <^  if  any  doff,  or  any  such  beast,  or  the  skin  thereof, 
or  any  such  bird,  or  any  of  the  plumage  thereof,  shall  be  found  in 
the  possession,  or  on  the  premises  of  any  person  by  virtue  of  a  search 
warrant,  to  be  granted  as  hereinafter  mentioned,  the  justice  by  whom 
such  warrant  was  oiranted  may  restore  the  same  respectively  to  the 
owner  thereof;  and  the  person  in  whose  possession,  or  on  whose  pre- 
mises the  same  shall  be  so  found,  (such  person  knowing  that  the  dog, 
beast,  or  bird,  has  been  stolen,  or  that  tne  skin  is  the  skin  of  a  stolen 
dog  or  beast,  or  that  the  plumage  is  the  plumace  of  a  stolen  bird,) 
shul,  on  conviction  before  a  justice  of  the  peace,  be  liable  for  the  first 
offence  to  such  forfeiture,  and  for  every  subsequent  offence  to  such 
punishment,  as  persons  convicted  of  stealing  any  dog,  beast,  or  bird, 
are  hereinbefore  made  liable  to."  {I) 

By  sec.  33  '^  if  any  person  shall  unlawfully  and  wilfully  kill,  wound, 
or  take  any  house-dove  or  pigeon,  under  such  circumstances  as  shall 
not  amount  to  larceny  at  common  law,  every  such  offender,  being 
convicted  thereof  before  a  justice  of  the  peace,  shall  forfeit  and  pay, 
over  and  above  the  value  of  the  bird,  any  sum  not  exceeding  two 
pounds."  (/) 


SECT.  IIL 
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Of  the  Ownership  of  the  Goods  in  respect  of  which  Larceny  may  be 

committed* 

It  is  necessary  that  there  should  be  in  some  person  a  sufficient 
ownership  of  the  things  stolen;  and  that  they  should  be  stated  in 
the  indictment  as  the  goods  and  chattels  or  property  of  such  person. 

And  this  ownership  must,  of  course,  exist  as  against  the  party 
by  whom  the  goods  are  taken;  and  will  not,  in  general,  reside 
sufficientiy  in  any  other  person,  where  the  party  taking  the  goods 
has  a  legal  property  in  them,  and  a  right  of  possession.  So  that 
joint  tenants,  or  tenants  in  common,  of  a  chattel,  cannot  be  guilty 
of  stealing  such  chattel  from  each  other.     Thus,  if  A.  and  %•  be 

(k)  The  Irish  Act,  9  Geo.  4,  c.  55,  s.  28,  see  s.  63,  and  a<:  to  the  recovery  and  appli- 

29,  contains  similar  provisions    to  those  cation  of  forfeitures,  appmd  against  oonvic- 

in  this  and  the  following  section.  tions,  &c.,  sec  s.  67,  et  seg, 

(/)  As  to  the  apprehension  of  offenders^ 
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joint  tenants,  or  tenants  in  common,  of  a  horsei  and  A.  take  the  dictmcnt  for 
hoise,  even  ammofurandh  vet  it  will  not  be  a  felony,  because  one  larceny  can  b« 
tenant  in  common  taking  the  whole  only  does  that  which  he  may  *^^^®<^- 
do  by  law«  (m) 

The  goods  of  a  ready  furnished  lodcinff  must  be  described  as  Goodsletwttfa 
the  lodger's  goods^  and  not  the  goods  <»  the  original  owner.  An  iJ^^  ^ 
indictment  was  for  breaking  in  the  day  time  Anderson's  house,  and 
stealing  his  goods.  The  goods  were  the  furniture  of  a  room  let  by 
Anderson  to  another  person  by  the  week :  and,  upon  a  case  resenrect 
the  Judges  held  that  the  goods  should  have  been  described  as  the 
goods  of  such  other  person,  for  Anderson  was  not  entitled  to  the 
possession,  and  could  not  have  maintained  trespass ;  and  that  the 
conviction  was,  therefore,  wrong,  (n) 

We  have  seen  that  a  feme  covert  cannot  commit  larceny  of  her  Nor  hast 
husband's  goods  by  taking  them  from  the  possession  of  her  husband,  l>asbuidgm;h 
because  in  law  they  are  considered  as  one  person,  and  she  has  a  ^hitgoods 
kind  of  interest  in  the  goods,  (o)    And  upon  the  same  ground  it  at  against  hit 
has  been  holden,  that  even  a  stranger  cannot  commit  larceny  of  the  ^^  *^  ^ 
husband's  goods  by  the  delivery  of  the  wife,  unless  he  be  her  byha'delirery, 
adulterer,  (jp)    But,  if  the  husband  bail  the  goods  to  a  third  person,  may  commit 
as  there  will  then  be  a  possession  in  the  bulee,  distinct  fix)m  that  ^"^yof 
of  the  husband,  it  may  be  larceny  if  the  wife  take  such  goods  with     ^°^ 
a  felonious  intent  (q) 

Tlie  last  case  proceeds  upon  an  exqeption  to  the  general  rule,  A  man  nay, 
that  a  person  cannot  commit  felony  of  the  goods  wherein  he  has  a  '°  <»^i^ 
property,  (r)    He  may,  under  particular  cux^umstances,  be  guilty  ^Uroen/m 
of  larceny  in  stealing  his  own  goods,  as  he  may  of  robbery  in  taldnghiion 
taking  his  own  property  from  the  person  of  anouier.     K  A.  bail  ^^!^u^°^ 
goods  to  B.,  and  afterwards  ammo  furandi  take  the  goods  from  B., 
with  an  intent  to  chaige  him  with  the  value  of  them,  it  is  felony.  («) 
And  so  if  A.,  havine  delivered  money  to  his  servant  to  carry  to 
some  distant  place,  disguised  himself,  and  robbed  the  servant  on  the 
road,  with  intent  to  chaige  the  hun(hred  with  the  loscf,  according  to 
the  provisions  of  the  repealed  statute,  it  was  robbery  in  A.  (t)    For  as 
against  persons  so  takine  even  their  own  goods  with  a  wicked  and 
fraudulent  intent,  there  is  a  sufficient  temporary  special  property  in 
the  bulee  or  servant  to  support  an  indictment,  (u)     So  if  a  part-  Friendljio 
owner  of  property  steals  it  from  the  person  in  whose  custody  it  is,  cieties. 
and  who  is  responsible  for  its  safety,  he  is  guilty  of  larceny.  The  box 
of  a  female  friendly  society  established  according  to  33  Geo.  3,  c.  54, 
containing  upwarcis  of  fifty  pounds,  was  lefl  in  the  custody  of  the 


own 


(»)  1  Hale,  513.  2  East.  P.  G.  c.  16, 
1.  7,  p.  558.  See  the  3  &  4  Vict.  c.  92, 
a.  2,  as  to  larceny  bj  the  memben  of  joint 
ttO(^  banks,  jMM<;  p.  104. 

(«)  Rex  9.  Belstead,  East  T.  1820, 
BfS.  Bayley,  J.,  and  Buss.  &  Ry.  411,  and 
the  same  point  was  decided  in  Rex  «. 
Bmnswick,  Trin.  T.  1824,  MS.  Bayley, 
J.,  and  Ry.  &  Mood.  C.  C.  27.  See  the 
ofasenrations  of  Bayley,  B.,  on  these  cases, 
post,  p.  90  and  91.  As  to  larcenies  by 
tenants  and  lodgers  see  posi,  chap.  Of 
Lareefwby  TenanU  and  Lodgera, 

(o)  VoL  1 ,  p.  22, 23,  and  see  Rex  v.  Wil- 
lis, infra,  note  (w)» 


(q)  1  Halei  513. 

(r)  Id.  ibid. 

(«)  Staundf.  36  a.  3  Inst  110.  1  Hale, 
513,  514.  1  Hawk.  P.  C.  c.  33,  s.  47. 
Post  123.  Aliquandoetiam  sos  rei  (urtum 
quis  committit,  voluti  si  debitor  rem,  quam 
creditori  pifnoris  CMXuk  dedit,  subtraxerit. 
Just  Inst.  lib.  4,  tit  l,s.  10. 

(0  Post  123.  124.  3  Inst  110.  4 
Black.  Com.  231.  2  East,  P.  C.  c.  16, 
s.  7,  p.  558,  and  s.  90,  p.  654,  where  the 
learned  author  says,  that  even  in  this  case 
be  sees  no  objection  to  laying  the  property 
of  the  goods  m  the  servant. 

(tt)  See  also  the  argument  in  Rex.  v. 
Deakin,  2  Leach.  d71. 
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landlord  of  the  house  where  the  society  met :  the  prisoner  was  one  of 
the  members,  and  broke  into  the  landlord's  house  in  the  night  time, 
fuid  stole  the  box.  Upon  an  indictment  for  burslary  and  stealing 
the  box  and  its  contents^  a  case  was  saved  for  the  opinion  of  the 
Judges,  upon  the  question  whether,  considering  the  situation  in 
which  the  prisoner  stood  with  respect  to  this  property,  the  con- 
viction was  right,  and  the  Judges,  (ten  of  them  being  present)  were 
clear,  that  as  the  landlord  was  answerable  to  the  society  for  the 
If  the  wife  of  «  property,  it  was  a  right  conviction,  (f?)  But  if  the  wife  of  a  member 
*"-  of  1  of  a  friendly  society  steal  money  of  the  society  deposited  in  a  box  in 
^f^  her  husband's  house,  which  is  kept  locked  by  the  stewards,  this  is  not 
larceny.  Upon  an  indictment  for  stealing  a  quantity  of  money,  laid 
to  be  the  property  of  W.  Orchard  and  thirty  or  forty  others,  and 
amongst  them  the  prisoner's  husband,  all  of  whom  were  named  in 
the  indictment,  it  appeared  that  a  friendly  society  was  held  at  a 
public-house  kept  by  the  prisoner's  husband,  who  was  a  member  of 
the  society,  and  the  box  containing  the  property  was  always  left  in  his 
house,  but  the  box  had  four  locks  kept  oy  the  stewards,  of  whom  he 
was  not  one ;  the  wife  having  broken  open  this  box,  and  stolen  a 
great  deal  of  money  to  pay  some  debts  of  a  former  husband,  was 
convicted ;  but  Park,  J.  A.  J.,  thought  it  fit  to  ask  the  opinion  of 
the  Judges,  whether  a  wife  can  be  convicted  of  larceny  in  stealing 
money  in  which  her  husband  has  a  joint  property ;  and  the  Judges 
were  of  opinion  that  the  conviction  was  wrong,  (tcr)  An  indictment 
for  burgliury  and  stealing  the  box  of  a  friendly  society,  in  all  the 

counts,  except  one,  laid  the  property  in  one  of  the  stewards,  and  in 

iandlord  of  an  that  One  in  the  landlord  of  the  public-house  where  it  was  kept. 
dSi^tS!  *'**  There  were  four  stewards  of  the  society,  and,  by  the  rules,  me 
landlord  ought  to  have  had  a  key  of  the  box,  but,  in  iact,  he  had 
none.  The  box  was  deposited  in  a  room  in  the  public-house,  and 
two  of  the  stewards  had  each  a  key.  Parke,  J.,  intimated  that  the 
case  must  rest  on  the  count  which  stated  the  property  to  be  in  the 
landlord.  It  was  then  objected  that  if  there  was  any  property  in 
the  landlord,  it  was  a  joint  property  between  him  and  the  stewards. 
Parke,  J.,  "  I  am  of  opinion  that  there  is  sufficient  evidence  to  go 
to  the  iury  of  the  property  in  the  landlord  alone."  (a?)  And  if  a  man 
steals  his  own  gocds  from  his  own  bailee,  though  he  has  no  intent 
to  charge  the  bailee,  but  his  intent  is  to  defraud  the  king,  yet  if  the 
fraud  the  king  bailee  had  an  interest  in  the  possession  (as  if  he  were  bound  to  the 
18  larceny.  crown  for  the  i^cific  appropriation  of  the  ffoods,)  and  could  have 
withheld  them  from  the  owner,  the  taking  is  a  larceny .  Wm.  Marsden 
had  a  quantity  of  nux  vomica^  and,  by  means  of  one  Cooper,  em- 
ployed Marsh  and  Co.  lightermen  to  enter  it  for  exportation,  and 
carry  it  to  the  ship.     Exportation  exempts  it  from  the  duty,  which 


The  property 
of  such  a  so- 
ciety may  be 
laid  in  the 


Stealing  a 
man's  own 
goods  with 
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(v)  Rex  r.  Bramley,  East  T.  1822, 
MS.  Bayley,  J.,  and  Russ  &  Ry.  478. 

(w)  Rex  V.  Willis,  R.  &  M.  C.  C  R. 
375 

(i)  Rex  V.  Wymer,  4  C.  &  P.  391.  It 
is  not  stated  in  the  report  whether  the 
prisoner  was  a  member  of  the  society  or 
not ;  if  not,  it  seems  diiBcult  to  see  how 
any  doubt  could  arise  as  to  the  property 
being  rightly  laid  in  the  innkeeper,  who 
had  the  actual  possession,  which  (unless  it 


be  the  possession  of  a  feme  covert  or  ser- 
vant, which  is,  generally  speaking,  the  pos- 
session of  the  husband  or  master)  is  enough 
to  support  an  action  of  trespass  or  trover. 
Armory  v.  Delamirie,  1  Str.  505.  1  Sm. 
Lead.  C.  151,  and  an  indictment,  although 
the  posesssion  were  wrongfully  obtained; 
for  **  if  A.  steals  the  horse  <^  B.,  and  after 
C.  steals  the  same  horse  from  A.,  in  this 
case  C.  is  a  felon,  both  as  to  A.  and  as  to 
B."  1  Hale,  507.  C.  S.  G. 
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is  two  ahillings  and  sixpence  per  pound.  Manh  and  Co.  entered 
it  accordingly,  and  gave  bond  to  tne  crown  for  its  exportation,  and 
sent  it  by  their  lighter  to  the  ship:  and  on  the  way  to  the  ship, 
W.  Marsden,  J.  Marsden,  and  Wilkinson,  who  had  chairo  of  this 
lighter,  took  out  the  nux  vomictiy  and  sabstituted  cinders  ana  rubbish, 
the  object  being  to  get  the  nux  vomica  du^  free.  The  indictment 
was  against  J.  Maraden  and  WiUkinson  ror  stealing  the  goods  of 
l^hrsh  and  Co.,  and  upon  a  case  reserved,  four  of  the  Judges, 
Richardson,  Burrough,  Wood,  and  Graham,  doubted  whether  this 
were  larceny,  because  ihere  was  no  intent  to  cheat  Marsh  and  Ca, 
or  to  chaise  them,  but  the  intent  was  to  cheat  the  crown,  but  seven 
Judges  (Best,  J.  bein^  absent,)  held  it  a  larceny,  on  the  grounds 
that  Maish  and  Co.  had  a  right  to  the  possession  until  the  goods 
reached  the  ship,  and  had  an  interest  in  that  possession,  and  that 
the  intent  to  deprive  them  of  that  possession  wrongfully,  and  against 
their  will,  was  a  felonious  intent  as  against  them,  because  it  exposed 
them  to  a  suit  upon  their  bond,  and  that  even  if  there  had  been  no 
intent  as  against  them,  the  intent  to  cheat  the  crown  was  in  the 
<^inion  of  most  of  the  seven  Judges  sufficient  to  make  it  a  larceny,  (v) 

Where  goods  are  in  the  possession  of  the  wife,  they  must  be  laid  Goods,  &c^m 
as  the  goods  of  her  husband ;  thus  if  A.  is  indicted  for  stealing  the  5t£?^JS*^ 
goods  of  B.,  and  it  appears  that  B.  was  Skfeme  covert  at  the  time,  A. 
must  be  acquitted,  (e)     And  even  if  the  wife  have  only  received 
money  as  the  agent  of  another  person,  and  she  is  robbed  of  that 
money  before  her  husband  receives  it  into  his  possession,  still  it  is 
well  laid  as  his  money  in  an  indictment  for  larceny.     An  indictment 
chaived  the  stealing  of  a  5L  bank  of  England  note,  the  property  of 
K  w  all,  averring,  m  the  usual  way,  that  the  money  secured  by  the 
note  was  due  and  payable  to  £.  Wall ;  it  appearea  that  E.  Wall's 
wife  had  been  employed  to  sell  sheep  belonging  to  her  &ther,  of  or 
in  which  her  husband  never  had  either  possession  or  any  interest, 
and  she  received  the  note  in  payment  for  tne  sheep,  and  it  was  stolen 
firom  her  before  she  left  the  place  where  she  received  it.     It  was 
objected  that  the  note  never  was  the  property  of  E.  Wall,  either 
actually  or  constructively ;  the  money  secured  by  it  was  not  his,  and 
he  had  no  qualified  property  in  it,  as  it  never  was  in  his  possession  ; 
but  it  was  held,  that  tne  property  was  properly  laid,  (a)    But  if  Goodi  of  a 
the  husband  be  a  convicted  felon,  the  goods  in  the  possession  of  conyicted 
the  wife  must  be  laid  as  the  property  of  the  queen,     in  one  count    ^  ^' 
the  prisoner  was  chaived  witn  breaking  and  entering  the  house  of 
K  Andrews,  and  stealing  her  property ;  in  another  count,  the  pro- 
perty  was  \axd  in  the  aueen ;  at  the  time  the  house  was  broken  into, 
and  the  property  stolen,  the  husband  of  E.  Andrews  was  in  gaol 
under  sentence  of  imprisonment  on  a  conviction  for  felony ;  all  the 
property  had  been  the  husband's,  and  had  remidned  in  the  house, 
and  the  wife  continued  in  possession  of  the  house  and  the  goods,  till 
they  were  stolen;  and,   on  a  case  reserved,  it  was  held  that  the 
prisoner  could  only  be  convicted  of  larceny  on  the  second  count, 
which  laid  the  property  in  the  queen.  (6) 

(  y)  Rex  V.  Wilkinson  and  others,  Mich,  husband,  ibid. 

T.  1821,  MS.  Bayley,  J.,andRii88.  &Ry. .  (a)  Rex  «.   Roberts,  7  C.  &  P.  485, 

470.  Littledale,  J.,  after  consulting  Patteson,  J. 

(O  1  Hale,  513.     He  may,  however,  be  (b)  Reg.  v.  Whitehead,  9  C.  &  P.  429. 
indicted  again  for  stealing  the  goods  of  the 


90 

Theownenhip 
will  not  be 
direited  from 
the  true  owner 
by  an  inter- 
mediate 
tortioos  taking. 


Ownership 
■ulBcient 
where  there 
18  only  a  ipe- 
eialproptrty 
in  the  goods. 


Of  Larceny. — Oumership  of  the  Goods,    [book  iv. 

The  real  owner  of  goods  will  not  be  deprived  either  of  the  property 
or  possession  in  law  of  them  by  a  felonious  taking*  !£,  therefore,  A. 
steal  the  goods  of  B,,  and  afterwards  C.  steal  the  same  goods  fiom 
A.,  in  suoi  case  C,  is  a  felon,  both  as  to  A.  and  as  to  B,,  and  he  may 
be  indicted  for  stealing  the  goods  a£B.  (d)  Upon  this  subject  Gould, 
J.^  in  delivering  the  opinion  of  the  twelve  Judges  in  a  modem  case, 
said,  *^  It  is  a  rule  of  law  equally  well  known  and  established  that  the 
possession  of  the  true  owner  cannot  be  divested  by  a  tortious  taking ; 
and  therefore  if  a  person  unlawfuUy  take  my  goods,  and  a  second 
person  take  them  again  fix>m  him,  1  may,  if  the  goods  were  feloni- 
ously taken,  indict  such  second  person  for  the  theft,  and  allege  in  the 
indictment,  that  the  eoods  are  my  property :  because  these  acts  of 
theft  do  not  chanse  me  possession  oi  the  true  owner,"  And  he  fiir- 
ther  stated  it  to  be  his  opinion  that  the  doctrine  would  also  hold 
where  the  goods  are  taken  from  the  possession  of  the  true  owner  by 
means  of  fraud:  as  otherwise  a  man  might  derive  an  advantage  from 
his  own  wrong,  {e) 

But  a  distinction  is  taken  in  the  following  case.  If  A.  steals  the 
horse  of  B.,  and  afterwards  delivers  it  to  C.  who  was  no  party  to  the 
first  stealing,  and  C.  rides  away  with  it  animofurandi,  yet  0.  is  no 
felon  to  B*. :  because,  though  the  horse  was  stolen  Scorn  B.,  yet  it  was 
stolen  by  A,  and  not  by  C.,  for  C.  did  not  take  it;  neither  is  he  a 
felon  to  A.,  for  he  had  it  by  his  delivery.  (/) 

There  is  no  doubt  that  there  may  be  a  sufficient  ownership  of  the 
goods  stolen  in  a  person  who  has  only  a  special  property  in  them ; 
and  that  they  may  be  laid  as  the  goods  and  chattels  of  such  person 
in  the  indictment  A  leuee  for  years,  a  bailee^  a  pawnee^  a  carrier, 
and  the  like,  have  such  special  property ;  and  the  indictment  will  be 
good,  if  it  lay  the  property  of  the  gooos,  either  in  the  real  owners, 
or  in  the  persons  having  only  such  special  property  in  them,  (g) 

But  this  position  and  the  passage  cited  in  support  of  it  from  East  have 
been  questioned,  and  it  hf^  been  observed  that,''  The  law  so  declared 
in  two  text  books  of  standard  authority  is  unquestionably  not  recon- 
cileable,  in  all  its  parts,  with  the  decisions  cited  above  in  Rex  v.  Bel" 
steady  and  Rex  v.  Brunswick.  (A)  The  following  clear  and  succinct 
observations,  which  have  been  allowed  to  appear  in  this  work,  will  it 
is  conceived,  be  deemed  valuable  in  pointing  out  the  true  legal  dis- 
tinctions which  govern  cases  of  this  nature :  ''  If  the  owner  parts  with 
the  right  of  possession  for  a  time,  so  as  to  be  deprived  otthe  legal 
power  to  resume  the  possession  during  that  time,  and  the  ffoods  are 
stolen  during  that  time,  they  cannot  be  described  as  the  goods  of  such 
owner;  but  if  the  owner  parts  with  nothing  but  the  actuid  possession 


(d)  I  Hale,  607.  2  East.  P.  C.  c.  16, 
8.  90,  p.  654. 

(a)  By  Gonld,  J.,  O.  B.  1790,  in  Wil- 
king's  case,  1  Leach,  522,  523. 

(/)  ]  Hale,  507. 

(  ff)  1  Hale,  513.  1  Hawk.  P.  C.  c  33, 
8.  47.  2  East,  P.  C.  c.  16,  8.  90,  p.  652. 
The  passage  in  the  text  is  founded  on  the 
passage  in  East.  The  passage  cited  from 
Hawkins  does  not  sopport  the  position  in 
the  text,  but  only  shows  that  the  goods 
may  be  laid  in  the  bailee;  and  the  pas- 
sage  in  Flale  is  in  favour  of  the  distinction 
drawn  by  Bayley,  B. :  it  is,  **  If  A.  have  a 


special  property  in  goods,  as  by  pledge  or  a 
lease  for  years,  and  the  goods  be  stolen^ 
they  mutt  be  supposed  in  the  indictment 
[to  be]  the  goods  of  A.  If  A.  bail  goods 
to  B.,  to  keep  for  him,  or  to  carnr  for  him, 
and  B.  be  robbed  of  them,  the  felon  may 
be  indicted  for  larceny  of  the  goods  of  A.  or 
B.,  and  it  is  good  either  way,  for  the  pro- 
perty is  still  in  A.,  vet  B.  hath  the  posses- 
sion, and  is  chargeable  to  A.  if  the  goods 
be  stolen,  and  hath  the  property  against 
all  the  world  bat  A."  C.  8.  G. 
(A)  Ante,  p.  87. 
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when  he  thinks  fit,  the  goods  may  be  described  either  as  his  goods, 
or  his  bailee's.  In  the  latter  case  he  does  not  for  an  instant  part 
with  the  general  right  of  possession ;  he  confers  a  qualified  right 
only,  whicn  he  may  put  an  end  to  when  he  will ;  in  the  former  case, 
he  parts  with  the  whole  right  of  possession  for  the  time.  The  bailee 
for  safe  custody,  the  carrier,  the  tailor,  the  pawnee,  have  never  more 
than  a  partial  Hgfat;  the  owner  may  lesumrthe  goods,  on  satisfying 
their  lien,  when  he  wilL  The  agister  is  in  the  same  situation,  ana 
the  decision  as  to  him,  in  Rex  v.  Woodward^  (/)onIy  is,  that  the  cattle 
may  be  described  as  his,  not  that  they  must  The  ground  of  decision 
in  Rex  v.  BeUtead^  and  Rex  v.  Bruntwiok^  was  that  the  owner  had 
parted  with  the  right  of  possession  for  the  time,  he  had  nothing  but 
a  reversionary  interes^  and  could  not  have  brought  trespass."  (A) 

Where  gjoods  belonging  to  aguest  at  an  inn  are  stolen,  they  may  be 
lidd  to  be  the  property  either  of  the  innkeeper  or  the  guest  (t)  And 
linen  stolen  firom  a  washerwoman,  by  whom  it  was  taken  in  to  wash 
in  the  course  of  her  business,  may  be  laid  as  her  goods,  {j)  In  cases 
of  this  kind  it  is  considered  that  the  parties  have  a  possessory  pro- 
perty ;  being  answerable  to  their  employers,  and  being  capable  of 
maintaining  an  appeal  of  robbery  or  larceny,  and  having  restitu- 
tion, {k) 

It  has  also  been  holden,  that  an  agister  of  cattle  has  such  a  special 
property  in  them  that  they  may  be  u&id  as  his  goods  in  the  indict-  ^^ 
ment  When  this  case  was  referred  to  the  Judges,  after  the  convic- 
tion of  the  prisoner,  there  was  at  first  some  doubt  upon  the  point : 
one  of  the  Judges  observing  that  an  agister  of  cattle  is  not  liable  for 
them  at  all  events,  like  an  innkeeper  lor  the  goods  of  his  euest ;  but 
ultimately  all  the  Judges  agreed  that  the  conviction  was  nght  (/) 

Where  a  house  was  taken  by  Kyezor,  and  Miers,  who  Uved  on  his 
own  property,  carried  on  the  business  of  a  silversmith  there  for  the 
benent  (h  Kyezor  and  his  family,  but  had  himself  no  share  in  the 
profits,  and  no  saUrv,  but  had  power  to  dispose  of  any  part  of  the 
stock,  and  might  if  he  pleased  take  money  fix>m  the  till  as  he  wanted 
it,  and  sometimes  bought  goods  for  the  shop,  and  sometimes  Kyezor 
did ;  it  was  held  that  Imers  was  a  kind  of  bailee  of  the  stock,  ana  that 
the  property  in  a  watch  stolen  out  of  the  house  might  properly  be 
hod  m  nim.  {m) 

In  a  case  where,  upon  an  indictment  for  stealing  a  window-glass 
and  hammer-cloth  firom  a  carriage,  it  aj^ared  that  the  prosecutor, 
in  whom  the  property  was  hud,  was  a  coach-master,  and  had  the  care 
of  the  carriage,  which  stood  in  a  coach-house  in  his  yard,  at  the  time 
the  articles  were  stolen  fix>m  it;  an  objection  that  the  property  should 
have  been  laid  in  the  owner  of  the  carriage  was  overniled.  (n)  And 
a  case  was  at  the  same  time  referred  to^by  the  court  in  which  a  pri- 


di 


of 


(A)  MS.  obsemitioiis  of  Bayley,  B.  3 
Bum's  Jost  D.  &  W.  463. 

(t)  Todds*s  case,  O.  B.  171 1.  2  East, 
P.  C.  c.  16,  8.  90,  p.  653. 

O)  Packer's  case,  O.  B.  1714.  2  East, 
P.  C.  c.  16,  s.  90,  p.  653.  1  Leach,  357, 
note  (a). 

(/c)  2  East.  P.  C.  c.  16,  s.  90,  p.  653. 

(/)  Woodward's  case,  Leicester  Sum. 
Ass.  1796,  Mich.  T.  1796,  and  Hil.  T. 
1797,  at  which  last  mectmg  of  the  Judges, 


4  Inst.  293,  was  referred  to  as  showiiw 
that  an  agister  has  a  possession,  and  2  RoL 
Ab.  551,  as  an  authority,  that  an  agister 
may  maintain  trespass  against  any  one  who 
takes  the  beasts.  2  East.  P.  C.  c.  16,  s.  90, 
p.  653.  1  Leach,  357,  note  (a).  See 
Booth  9.  Wilson,  1  B.  &  Aid.  59. 

(m)  Reg.  o.  Bird,  9  C.  &  P.  44,  Bosan- 
quet,  J.     See  this  case,  awU,  voL  I,  p.  829. 

(n;  Taylor^s  case,  O.  B.  1785.  1  Leach, 
356. 
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soner  was  convicted  of  stealing  a  chariot  ^ass  from  a  lady's  chariot 
which  had  been  put  up  at  a  coach-yard  at  Chelsea,  while  the  owner 
of  it  was  at  Ranetagh ;  and  the  property  was  laid  to  be  in  the  master 
of  the  yard,  where  the  chariot  had  oeen  put  up.  (o) 
Ownenhip  ^  ^oods  seized  under  a  writ  oi fieri  facias  are  stolen,  they  may  be 

where  tbe  descnbed  as  the  goods  of  the  party  against  whom  the  writ  issued,  for, 
m^toSd  ^ougb  ^ey  <^ro  i^  custodid  kgis,  we  original  owner  continues  to 
2^-^  have  a  property  in  them  until  they  are  sold:  if  he  pays  the  debt  he 

is  entitled  to  have  them  returned,  and  his  debt  to  the  plaintiff  in  the 
suit  continues  undiminished,  until  the  goods  seized  are  applied  to  its 
liquidation.    And  the  sheriff  is  accountableto  the  original  owner  for 
the  goods  so  seized.    A  sheriff's  officer  seized  goods  under  a  writ  of 
fieri  faciat  against  J.  S.,  and  afterwards  stole  part  thereof.     The 
indictment  against  him  described  the  goods  as  the  goods  of  J.  S., 
upon  which  it  was  objected  that  they  were  no  longer  the  goods  of  J.  &, 
and  should  have  been  described  as  the  eoods  of  the  sheriff :  but, 
upon  the  point  being  saved,  the  Judges  held  that  notwithstanding  the 
seizure,  the  general  property  remained  in  J.  S.,  as  the  loss  would  fall 
upon  him  if  they  dia  not  go  to  liquidate  the  debt,  that  the  seizure 
.left  the  debt  as  it  was,  and  that  the  whole  debt  continued  until  the 
goods  were  applied  towards  its  discharge,  {p) 
Ownership,  But  the  indictment  will  not  be.  sustainable  if  it  appear  in  evidence 

where  the  that  the  party  in  whom  the  goods  are  laid  had  neither  the  property 
^^'^^"'^f  nor  the  possesion  of  them ;  as  is  usually  the  case  of  a  feme  covert 
servuto.  or  servant,  who  have  in  their  custody  the  goods  of  the  husband  or 

master,  (a)  In  a  late  case  it  was  clecided  that  the  goods  in  a  dis- 
senting chapel  vested  in  trustees  could  not  be  described  as  the  goods 
of  a  servant  who  had  merely  the  care  of  the  chapel,  and  the  things  in 
it,  to  clean  and  keep  them  m  order,  though  he  had  the  key  of  the 
chapel,  and  no  person  except  the  minister  had  any  other  key.  The 
indictment  was  for  stealing  the  chandelier  and  sconces  of  a  dissenting 
chapel  vested  in  trustees :  and  the  things  were  described  as  the 
property  of  the  trustees,  and  also  of  one  Evans.  The  evidence  as  to 
the  property  of  the  trustees  failed,  and  it  appeared  that  Eyans  was 
servant  to  the  trustees,  and  had  the  care  of  the  chapel  and  the  things 
in  it,  for  the  purpose  of  cleaning  and  keeping  them  in  order,  and  that 
he  had  the  only  Keys,  except  that  the  minister  had  a  key  of  the  vestiy, 
from  whence  he  could  enter  the  chapeL  Upon  a  case  reserved,  the 
Judges  were  of  opinion  that  the  property  could  not  be  considered  as 
the  property  of  Evans,  (r)  But  though,  generally  speaking,  the 
possession  of  the  servant  is  the  possession  of  the  master,  («)  yet  there 
are  some  cases  where  a  kind  of  special  property  has  been  oonsid^^d 
to  exist  in  the  servant  Respecting  the  case  lately  mentioned,  of  a 
master  delivering  money  to  nis  servant  to  carry  to  a  certain  place, 
and  then  robbing  his  servant  on  the  road,  a  learned  writer  observes, 
^'  I  see  no  objection  to  laying  the  property  of  the  ffoods  in  the  servant, 
for  though,  m  general,  it  may  be  said  that  he  lias  no  proper^  in 

(o)   Sutham'i  case,   O.    B.    1770.     1  MS.  Biyley,  J.,  and  Ruia.  &  Ry.  412. 

Leach,  367.  They  should  be  laid  in  such  cases  as  the  pro- 

( p)  Rex  9.  Eastall,  Mich.  T.  1 822,  MS.  perty  of  one  of  the  members  "  and  others." 

Bayley,  J.  See  Lucas  e.  Nockells,  10  Rex  v.  Bottlton,5C.  &P.5d7,|NMt.p.  102. 
Ring.  R.  157.  (t)  Pott,  Chap.   XVII.    On  Larceny, 

{q)  2  East,  P.  C.  c.  16,  s.  90,  p.  652,  ^c,  by  SerwtnU,     And  anU,  p.  21,  H  seq, 

653.  as  to  the  distinction  between  a  bare  charge 

(r)  Rex  V,  Hutchinson,  East.  T.  1820,  and  a  possession  of  goods  delivered. 
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them,  as  against  bis  master,  althoudi  he  has  against  erery  other 
person ;  yet  haviog  a  clear  riffht  to  &fend  his  possession  against  A.'s 
unlawfiil  demand,  the  special  property  still  remains  in  the  servant 
Bat  a  taking  fix)m  the  servant  of  the  money  or  goods  of  his  master  in 
his  presence,  by  putting  in  fear,  is  a  taking  from  the  master,  and  the 
offender  may  l>e  mdicted  for  robbing  him.*'  (t) 

If  a  servant  be  employed  by  his  master  to  receive  money  for  him, 
and  be  robbed  of  such  money  before  he  take  it  to  his  master,  the 
money  may  be  described  as  the  money  of  the  servant  Upon  an 
indictment  for  robbery  of  the  monies  of  S.  Webb,  it  appeared  that 
Webb's  servant  -was  sent  out  by  his  master  to  receive  money  from 
his  customers,  and  was  robbed  of  the  money  he  had  receivecC  as  he 
returned  home.  Mr.  B.  Alderson  was  inclmed  to  think  the  money 
could  not  be  laid  as  the  property  of  the  master ;  for  it  was  difficult  to 
see  how  such  an  offence  as  the  crime  of  embezzlement  could  have 
been  a  part  of  our  criminal  law,  if  the  possession  by  the  servant  of  the 
proper^,  which  had  never  come  to  the  hands  of  the  master,  were 
construed  to  be  the  possession  of  the  master ;  if  it  were,  eveiy 
servant,  who  converted  to  his  own  use  property  received  by  him,  for 
his  Blaster  would  be  guilty  of  larceny.  («) 

The  question  concerning  the  sort  of  possession,  or  special  property  Deakin*t  caie. 
which  a  servant  may  have  m  the  goods  of  his  master,  was  much  dis-  ^^ere«box 
cussed  in  a  modem  case,  where  a  stage-coach  having  been  robbed  of  fr^'j^^e- 
a  box  containing  a  variety  of  articles,  it  became  material  to  determine  ooush  on  in 
whether  the  jgoods  so  stolen  could  be  laid  as  the  property  of  the  jj^^^^'ij*  ^^ 
coachman.     There  were  three  counts  in  the  indictment:  but  one  of  j^^^  i^ tlid 
them  which  laid  the  property  in  the  coach  proprietors  fiuled  on  ntheproptrty 
account  of  a  variance ;  another,  which  laid  the  property  in  persons  °J^®  ^"^^ 
imknown,  was  rejected  by  the  court  as  improper  in  this  case;  and  ^     ^^^^^  * 
the  case,  therefore,  necessarily  proceeded  upon  the  remaining  count, 
which  lidd  the  property  in  the  coachman.     It  appeared  in  evidence, 
that  the  box  was  deUvered  by  the  servant  of  a  tradesman  in  London 
to  the  book-keeper  at  the  inn  from  which  the  coach  set  off,  who 
called  it  over  amongst  other  things  in  the  way-bill,  and  delivered  it 
to  a  porter,  who  put  it  into  the  coach ;  and  that  the  coachman,  in 
whom  the  property  was  laid,  drove  the  coach  to  a  place  about  thirty- 
eight  miles  frt)m  Ix>ndon,  during  which  journey  the  box  was  stolen 
from  the  coach  by  the  prisoners.     It  also  appeared,  that  the  pro- 
prietors of  the  coach  never  called  upon  the  coachman  to  make  good 
any  losses,  except  when  they  happened  by  his  neglect ;  and  that  for 
goods  stolen  privately  from  the  coach  they  never  expected  any  com- 
pensation from  the  driver.     The  jury  having  found  the  prisoners 

(f)  2  East  P.  C.  e.  16,  t.  90,  p.  654,  Moion  than  by  the  rec^pt  of  the  lerrant  or 

cmCe,  p.  87.  agent,  the   lenrant   or  agent    cannot  be 

(«)  Reg.  V    Rodick,  8  C.  &  P.  237.  (£arged  with  a  tortious  or  felonioiu  taking. 

His  lordship  dischai]ged  the  jury,  and  di-  but  as  against  a  third  person  where  there 

reeted  a  new  bill  laying  the  property  in  the  could  be  no  question  or  a  trust,  the  receipt 

servant  to  be  pieferrra.     Bex  v.  Bull,  2  of  effects  by  an  agent  by  the  master's  direc- 

Leach,  841,  cited  in  Baieley*s  case,  shows  tions  might  be  considered  as  a  receipt  by 

that  the  servant  would  not  have  been  guilty  the  master  himself ;  and  in  the  common 

of  larceny  if  he  had  converted  the  money  course  of  business  there  is  often  no  receipt 

to  his  use  ;  but  a  distinction  seems  to  exist  or  possession  by  the  master."  Per  Graham, 

between  cases  where  the  question  arises  B.    Rex  v.  Remnant,  Russ.  &  Ry.  136, 

between    the    master   and   servant,    and  pott,n.  94,  and  see  Rex  v.  Murray,  R.  & 

between  the  master  and  a  third  person.  <' As  M.  C.  C.  R.  276,  pott,  tit.  Efnbezzl«m€iU, 

between  the  master  and  servant  or  agent.  And  Rex  v.  Dea]dn,tfs/ra.    C.  S.  G. 
where  the  master  has  no  otherwise  the  pos- 
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guilty,  the  case  was  saved  for  the  consideration  of  the  Judges ;  and, 
after  it  had  been  ably  argued,  a  majority  of  the  Judges  were  of 
opinion    that  the  property  was  well  laid  to  be  in  the  driver. 
Hotham,  B.,  who  aehvered  their  opinion,  said^  that   the  material 
question  was,  whether  the  driver  had  the  possession  of  the  goodcf,  or 
only  the  bare  chaige  of  them ;  but  that  the  case  was  not  open  to 
that  distinction :  for  although,  as  against  his  employers  the  masters 
of  the  coach,  the  mere  driver  can  only  have  the  bare  chaise  of  the 
property  committed  to  him,  and  not  the  legal  possession  of  it,  which 
remains  in  the  coach-master ;  yet,  as  against  all  the  rest  of  the  world, 
he  must  be  considered  to  have  such  a  special  property  therein,  as 
will  support  a  coimt  charging  them  as  his  goods ;  for  be  has  in  fact 
the  possession  of  and  control  over  them ;  and  they  are  entrusted  to 
his  custody  and  disposal  during  the  journey.    And  the  learned  Judge 
further  observed,  that  the  inconvenience  would  be  great  indeed,  if 
the  law  were  otherwise :  as  the  difficulties  and  mistakes  which  must 
unavoidably  arise  in  seeking  after  all  the  persons  concerned  as  pro* 
prietors  of  a  stage-coach,  for  the  purpose  of  prosecuting  an  indict- 
ment of  this  nature,  would  be  endless  and  insurmountable.     That 
the  law,  therefore,  on  an  indictment  aoiainst  the  driver  of  a  stage- 
coach, on  the  prosecution  of  the  propnetors,  considers  the  driver  to 
have  die  bare  charge  of  the  goods  belonging  to  the  coach ;  but  on  a 
chaige  against  any  other  person,  for  taking  them  tortiously  and  felo- 
nioudy  out  of  the  drivers  custody,  he  must  be  considered  as  the 
possessor,  {v) 
Property  may        Property  may  be  laid  as  belon^ng  to  the  real  owner  though  it 
be  Uid  at         never  was  actuallv  in  his  possession  but  in  the  possession  of  his  agent 
tiSJ3f,^er,  o'JyJ  as  in  the  Mowing  case.    Turner  as  agent  for  Nash  sent  up 
thouffh  it  has     notes  to  Morgan,  another  oi  Nashs  agents,  and  Morgan  as  agent  for 
onlybeeii         Nash  sent  them  by  the  coach  directed  to  Walker :  and  the  prisoner 
skm  of'hb^^    Stole  them  from  the  coach.     The  indictment  having  described  them 
agent.  as  Nash's,  it  was  urged  that  they  could  not  oe  so  described,  because 

Nash  never  had  them,  except  by  the  hands  of  his  agents ;  but  all  the 
Judges  thought  they  had  been  rightly  described,  and  held  the  con- 
viction right  (fo)  But  the  property  cannot  be  laid  in  a  man  who 
has  never  iiad  either  actual  or  constructive  possession,  except  as  far 
as  it  resulted  from  the  possession  of  the  thief  and  of  persons  acting 
under  him.  Thus  where  Paul  had  ordered  a  hat  of  Beer  and  the 
prisoner  sent  for  it  in  Paul's  name  and  got  it,  and  was  indicted  for 
stealing  Paul's  hat,  the  Judges  held  that  the  proper^  could  not  be 
said  to  be  in  PauL  {x) 
Ownership  of  Clothes,  and  other  necessaries  provided  for  children  by  their 
^  clfMhes,  parents,  are  often  laid  to  be  the  property  of  the  parents,  especially 
dren.^  ^  * '  while  die  children  are  of  tender  age;  but  it  is  holden  gooa  either 
way.  {y)  There  are  cases,  however,  of  exclusive  property  in  the 
children.  Thus,  in  a  case  where  the  prisoner  was  cnarged  with 
stealing  wearing  apparel,  the  property  of  J.  Wilson,  and  it  appeared 
in  evidence  that  the  wearing  apparel  had  been  furnished  by  J.  Wilson 
to  his  son  Geoige,  and  that  the  son  was  nineteen  years  of  age  and 

(o)  Rex  o.  Deakin  and  Smith,  O.  B.  (x)  Rex  e.  Adams,  East.  T.  1812,  MS. 

1800  2  Leacfa,862,  87  6.    2  East,  P.  C.  Bavley,  J.,  and  Russ.  &  R7.  225. 

c  16,s  .  90,  p.  653.  (jf)  2  East,  P.  C.  c  16,  s.  91,  p.  654. 

(a?)  Rex  9.  Remnant,  HCch.  T.  1807,  Hajne'scase,  12  Rep.  112. 
MS.  Bayley,  J.,  and  Ross.  &  Ry.  136. 
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bound  apprentice  to  his  father,  who  had  corenanted  to  find  him  in 
clothing;  the  court  held  that  the  indictment  was  defective,  and  that 
the  wearing  apparel  was  exclusively  the  property  of  the  son,  who  had 
been  furnished  with  it  in  pursuance  of  the  condition  of  the  inden- 
tures, (z)  And  in  a  case  which  occurred  at  the  Old  Bailey  above  a 
century  ago,  upon  the  court  doubting  whether  the  property  of  a  gold 
chain,  which  was  taken  fit>m  a  child^  neck  who  had  worn  it  for  four 
years,  ouffht  not  to  be  laid  to  be  in  the  fether,  an  ancient  clerk  of  the 
court  said  that  it  had  always  been  usual  to  lay  it  to  be  the  eoods  of 
the  child  in  such  case ;  and  that  many  indictments  which  had  laid 
them  to  be  the  property  of  th6  fiither  had  been  ordered  to  be  altered 
by  the  Judges,  (a) 

Where  the  prisoner  was  indicted  for  stealing  a  pair  of  trowsers  the 
property  of  J.  Jones,  and  it  appeared  that  J.  Jones  bought  the  cloth 
of  which  the  trowsers  were  made  and  paid  for  it,  but  the  trowsers 
were  made  for  his  son  Thomas,  who  was  seventeen  years  of  age :  and 
J.  Jones  stated  that  he  found  clothes  for  his  son,  who  was  not  his 
apprentice,  but  a  labourer  Uke  himself,  and  worked  for  the  same 
master,  but  at  different  work,  and  lived  with  his  father.  Patteson,  J. 
said,  **  I  think  the  property  is  well  laid.  It  may  be  Udd  in  these 
cases  either  in  the  fistther  or  the  child ;  but  the  better  course  is  to  lay 
it  in  the  child."  (6) 

In  a  case  where  the  prisoner  was  indicted  for  sheep  stealing,  the  Soott'tctM. 
property  was  laid  in  Simon  Dodd  the  elder,  Simon  Doad  the  younger  Property  of 
andseveral  other  persons  of  the  same  name.     The  evidence  was,  &'S u,e 
that  Simon  Dodd  the  elder,  and  a  son  of  his,  who  afterwards  died,  gnndfother 
took  a  fium  on  their  joint  concern,  and  kept  a  stock  of  sheep,  whidi  *?»  J'*^* 
wastheirjointproperty,uponit;  that  the  son  died  intestate  about  five  ^       ''' 
years  ago,  leaving  a  widow,  who  died  soon  after  him,  and  several  chil- 
dren'(being  the  S.  Dodd  the  younger  and  the  other  persons  named 
in  the  indictment) ;  that  no  division  was  ever  made  of  the  stock;  and 
that  it  was  fit>m  the  same  stock  that  all  the  sheep  upon  the  farm  at  the 
time  of  the  felonv  committed  were  bred ;  some  before  and  some  after 
the  son's  death,  it  was  also  proved,  that  S.  Dodd  the  elder  continued  to 
occupy  the  farm  and  use  the  stock  as  before,  considering  himself  as 
acting  for  his  grand-children  who  were  still  infants,  in  respect  of  one 
moie^ ;  and  that  he  accordinglv  kept  a  regular  account  with  them 
in  his  books.    The  prisoner  having  been  convicted,  a  question  was 
submitted  to  the  consideration  of  the  Judges,  whether  the  property 
were  well  laid  jointly  in  the  grand-&ther  and  grand-children.    And 
the  Judges  were  of  opinion  tnat  it  was  weU  laid  ;  for  though  in  the 
case  of  joint  traders  there  was  no  jus  accrescendif  and  the  remedy 
survived  ;  vet  here  it  was  proved,  by  the  evidence  of  the  grandfather, 
that  he  held  one  moiety  for  his  grand-children ;  and  he  might  make 
distribution  among  them.    And  some  of  the  Judges  also  said,  that 
the  proper^  might  have  been  laid  to  be  in  the  grandfisither  alone, 
who  was  in  possession  of  the  children's  moiety  as  their  agent.     The 

(z)  Fongate's   ease,    O.   B.    1787,    1  in  the  l«w ;  for  the  boy  hath  capeeity  to 

Leadi,  463.  take  h.    Hayne's  case,  12  Rep.  1 12. 

(a)  Anon.  O.  B.   1701,  2  East,  P.  C.  (6)  Refp.  v.  Hugbee,  Salop  Spr.  Au, 

e.  16,  s.  91 .  p.  654.  1  Leach,  464,  note  (a).  1842,  MS.  C.  S.  O. 
If  appvel  be  pot  i^on  a  boj,  this  if  a  gift 
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Judges  were  all  of  opinion  that  it  was  not  necessary  that  the  pro- 
perty in  the  thing  taken  should  be  the  strict  legal  property,  (c) 

In  another  case  where  the  prisoner  was  indicted  for  steieding  some 
drapery  goods,  which  were  stated  in  the  indictment  to  be  the  pro- 
perty of  iBenjamin  Dodge  and  Sarah  Chilcott,  widow,  it  was  objected 
that  the  property  in  the  goods  was  misdescribed.  The  fects,  upon 
which  the  objection  was  taken,  were  that  the  goods  in  question  had 
been  part  of  the  joint  stock  in  trade  of  B.  Do&e,  and  one  Chilcott, 
the  late  husbana  of  S.  Chilcott,  who  died  a  £ort  time  only  before 
the  theft  was  committed.  He  died  without  a  will,  leaving  S.  Chillcott 
and  some  youne  chidren ;  and  no  administration  of  his  effects  had 
been  granted ;  but  S.  Ctilcott,  from  the  time  of  his  death,  acted  as 
a  partner,  and  regularly  attended  the  business  of  the  shop.  The 
goods  in  question  were  stolen  on  the  6th  of  January,  after  tne  death 
of  the  husband,  who  died  about  the  Christmas  preceding :  and  on 
the  20th  of  January  a  division  was  made  of  the  remaining  stock  in 
trade  ;  S.  Chilcott  tddng  one-half,  and  B.  Dodge  the  other  half. 
Upon  these  &cts  it  was  contended,  on  the  part  of  the  prisoner,  that 
the  children,  in  respect  of  their  interest  under  the  statute  of  dis- 
tributions, should  have  been  named  with  B.  Dodge  and  S.  Chilcott, 
as  ioint  proprietors  ;  or  that  the  property  should  have  been  alleged 
to  De  in  the  ordinary  and  surviving  partner.  But  the  learned  Ju(^, 
before  whom  the  prisoner  was  tried,  held  that  the  acttial  possession 
in  B.  Dodge  and  8.  ChOcott,  as  owners,  was  sufficient ;  upon  which 
the  prisoner  was  convicted:  and  the  Judges  aftierwards,  upon  the 
case  being  saved  for  their  consideration,  held  that  the  conviction  was 
right  {d ) 

A  case  has  been  already  mentioned,  in  which,  upon  an  indictment 
for  stealing  pheasants,  restrained  of  their  liberty,  it  appeared  in  evi- 
dence that  the  prosecutor,  in  whom  the  property  in  the  pheasants 
was  laid,  was  not  a  qualified  person  to  keep  or  shoot  game  ;  where- 
upon an  objection  was  taken  mat  he  could  not  have  any  property  in 
them,  or  any  legal  possession,  sufficient  to  support  the  indictment, 
and  was  overruled,  {e) 

It  is  laid  down,  in  some  of  the  books,  that  larceny  cannot  be 
committed  of  things  wherein  no  person  has  any  determinate  property ; 
and,  therefore,  that  the  taking  away  treasure-trove,  or  wai^  or  stray, 
before  they  have  been  seized  by  the  persons  who  have  a  right  thereto, 
cannot  be  felony.  (/)  But  it  is  observed,  that  there  seems  to  be 
some  incorrectness  in  the  generaUty  of  this  position ;  as,  although 
the  lord  has  no  determinate  property  in  waifs,  treasure-trove,  &c.,  till 
seizure,  the  true  owner,  though  unknown,  who  has  lost,  or  been 
robbed  of  the  things,  has  still  a  property  in  them,  (a)  And  as  to  the 
reason  assigned  by  one  writer  of  these  things  not  being  the  subject 
of  larceny,  namely,  the  uncertainty  of  the  true  owner,  (A)  it  is  ob- 


(e)  Scott*s  ease,  eor.  Chambre,  J^ 
Northumberland  Sum.  Ass.  1801,  Mich.  T. 
1801,  2  East,  P.  O.  c.  16,  s.  91,  p.  655. 
Boss.  &  Rj.  13. 

{d)  Rex  V.  Gabj,  cor,  Chambre,  J., 
Taunton  l^r.  Ass.  1810,  MS.  Buss.  &  By. 
178. 

(«)  Jones's  case,  tuOe,  p.  85. 


(/)  3  Inst  108.  1  Hale,  510.  1  Hawk. 
P.  C.  c.  33,  s.  38. 

(^)  2  East,  P.  C.  c.  16,  s.  40,  p.  606, 
and  s.  88,  p.  651. 

(A)  Pult  de  pace,  131.  And  so  also  in 
3  Inst.  108,  the  reason  is  given  that  d&mi- 
nus  rerum  nan  appearH, 
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served,  that  it,  at  least,  implies  that  if  the  owner  be  known,  larceny 
may  be  committed  of  them.  (») 

But,  further,  it  is  well  settled  that  larceny  may  be  committed  by  Ownership 
stealing  goods,  the  owner  of  which  is  not  known  :  and  that  it  may  be  where  the 
stated  in  the  indictment  that  the  things  stolen  were  the  goods  of  a  JJ!^"  U 

E^rson  to  the  jurors  unknown,  (j)  But  upon  prosecutions  of  this  unknown. 
nd  some  proof  must  be  given  sufficient  to  raise  a  reasonable  pre- 
sumption that  the  taking  was  felonious,  or  intdto  domino  ;  and  Lord 
Hale,  C.  J.  said  that  he  never  would  convict  any  person  for  stealing 
the  goods  cuftudam  ignotiy  merely  because  the  person  would  not  give 
an  account  how  he  came  by  them,  unless  there  were  due  proof  made 
that  a  felony  had  been  committed  of  those  goods,  {k)  It  is  said, 
therefore,  with  respect  to  these  cases,  that  the  true  ground  upon 
which  persons  so  indicted,  may  in  any  instance,  claim  to  be  acquitted, 
when  the  other  facts,  necessary  to  constitute  the  crime  of  larceny, 
appear  upon  the  evidence,  seems  to  be  a  want  of  the  proper  proof 
that  the  taking  was  felonious,  or  invito  domino^  and  not  the'  want  of 
any  property  in  the  true  owner,  who,  by  losing  his  goods,  does  not 
lose  his  property  in  them  until  seizure  by  some  other  person  having 
a  right  to  seize  in  such  cases.  {I) 

It  should  be  well  observed,  however,  with  respect  to  prosecutions  An  indictment 
fer  stealing  goods  of  a  person  unknown,  that  an  indictment,  alleging  cannot  be 
the  goods  to  be  the  property  of  a  person  unknown,  will  be  imj^roper  JJ^^^  the*^ 
if  the  owner  be  really  known;  and  that  in  such  case  the  prisoner  goodiofa 
must  be  dischaived  of  the  indictment  so  framed,  and  tried  upon  a  ?»"<»  ^. 
new  one  for  stealing  the  goods  of  the  owner  by  name.  (j»)    In  a  case  JJ^Tthat  the'^ 
where  the  prisoner  was  chaiged  with  stealing  a  box  of  goods  from  a  owner  it  really 
stage-coach,  one  of  the  counts  of  the  indictment,  which  stated  the  box  l^nown. 
to  be  the  property  of  persons  unknown,  was  rejected  by  the  court,  on 
the  ground  that  where  it  was  in  the  power  of  a  pleader  to  state  a 
legal  proprietor,  as  in  this  case,  by  laying  the  property  to  be  in  the 
persons  from  whom  and  to  whom  the  gooos  were  sent,  it  was  improper 
to  lay  the  property  as  belonging  to  persons  unknown,  (n)    And  the 
same  principle  is  stated  to  have  been  acted  upon  in  a  case  where 
the  indictment  charged  the  prisoner  as  an  accessory  before  the  fact 
to  a  larceny,  and  it  appeared,  from  the  opening  of  the  case  by  the 
counsel  for  the  prosecution,  that  the  grand  jury  had  found  the  bill 
upon  the  evidence  of  the  thiei^  who  was  about  to  be  called  as  a 
witness  to  establish  the  guilt  of  the  prisoner,  upon  which  the  learned 
Judge  interposed,  and  directed  an  acquittal  (o) 

Where  the  owner  might  easily  have  been  ascertained,  an  indict- 
ment for  stealing  the  goods  of  a  person  unknown,  is  not  maintain- 
able. The  first  count  laid  the  property  stolen  in  persons  who  were 
therein  named,  and  the  second  count  laid  it  in  persons  unknown; 
evidence  was  offered  of  the  ownership  as  laid  in  the  first  count,  but 

(•)  2  East.  p.  C.  c  16,  B  40,  p.  606.  (n)  Rex  v.  Deakin  and  Smith,  2  Leach, 

(»  1  Hale,  512.  2  Hale,  181.  1  Hawk.  862,  onle,  p.  ^4. 

P.  C.  c.  33.  8.  44.    2  East,  P.  C.  c.  16,  (o)  Walker's  case,  cor.  Le  Blano,  J., 

a.  88,  p.  651.     Anon.  Dy.  99  a,  pi.  61,  Oloocester  Sunk   Ass.    1812.   3  Campb. 

286  a,     Westbeer's  case,  ante,  p.  70.   And  264.     And  see  also  as  to  the  statement  of 

see  note  (e),pos<.  the  principal  felon  being  unknown  in  the 

{k)  2  Hale,  290.  indictment  against  a  receiver  of  stolen 

(/)  2  East,  P.  C.  c.  16,  s.  88,  p.  651.  goods,  poH,  Chap.    Of  JUeHmmg   StoUn 

(«)  2  East,  P.  C.  c.  16,  s.  88,  p.  651.  Chodt. 
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the  witness  could  not  recollect  the  Christian  names  of  some  of  the 
owners ;  the  second  count  was  then  relied  upon.  Richards,  C.  B.> 
"  I  think  the  prisoner  must  be  acquitted.  The  owners,  it  appears, 
are  known,  but  the  evidence  is  defective  on  this  point.  How  can  I 
say  that  the  owners  are  imknown  ?  I  remember  a  case  at  Chester^, 
before  Lord  Kenyon,  where  the  property  was  laid  in  a  person  un- 
known ;  but,  uDon  the  trial,  it  was  clear  that  the  owner  was  known, 
and  might  easuy  have  been  ascertained  by  the  prosecutor ;  Lord 
Kenyon  directed  an  acquittal."  (p) 

It  is  said  that  where  a  felony  lias  been  committed  by  stealing  the 
goods  of  a  person  unknown,  the  king  shall  have  the  eoods.  (q) 

The  property  in  the  bells,  books,  or  other  goods,  belonging  to  a 
church,  has  been  already  spoken  o£  (r)  It  is  clearly  settled  that 
there  can  be  no  property  in  a  dead  corpse,  (s)  If,  however,  a 
shroud  be  stolen  from  a  corpse,  it  may  be  laid  to  be  the  property 
of  the  executors,  or  whoever  else  buried  the  deceased ;  but  not  as 
the  property  of  the  deceased  himself,  (t)  And  a  case  is  mentioned 
where  several  persons  were  convicted  of  larceny,  in  stealing  leaden 
coffins  out  of  the  vaults  of  a  church ;  the  coffins  being  laid  as  the 
ffoods  of  the  executors,  (u)  If  the  personal  representatives  of  the 
deceased  cannot  be  ascertained,  or  even,  as  it  seems,  if  it  appear 
probable,  from  the  time  which  has  elapsed  since  the  death,  that  it 
might  be  a  matter  of  some  difficulty  to  ascertain  them,  it  will  be 
sufficient  to  lay  such  goods  as  the  property  of  ^*  a  person  unknown." 
In  a  case  where  the  prisoner  was  indicted  for  stealing  a  leaden 
coffin,  the  property  oi  a  person  unknown,  it  was  objected  that, 
though  the  coffin  had  lain  in  the  ground  near  sixty  years,  yet,  as 
the  same  &mily,  of  which  the  deceased  had  been  a  member,  re- 
mained on  the  spot,  and  as  it  did  not  appear  that  any  inquiry 
whatever  had  been  made  to  ascertain  the  personal  representative, 
there  was  a  want  of  reasonable  diligence  in  the  prosecutor ;  but  it 
was  ruled  to  be  sufficient  after  so  many  years  had  passed,  (v)  In 
the  same  case  it  was  also  ruled  that  a  count,  laying  tne  coffin  as  the 


(ji)  Rex  e.  Robinson,  Uolt.  N.  P. 
C.  595.  2  Stark.  £t.  608.  The  aver- 
ment  in  the  indictment  alwap  is  "  to  the 
jurors  aforesaid,**  t.  «.  the  grand  jury,*'  un- 
known,** and  in  Rex  e.  Cordy,  Gloucester 
Bpr,  Ass.  1832.  M&  C.  S.  G.,  uoon  its 
being  stated  in  argument  that  it  had  been 
held  that  if  it  were  alleged  that  property  was 
stolen  by  a  person  imknown,  and  it  was 
proved  at  the  trial  that  the  person  was 
known  the  prisoner  must  be  acquitted; 
Littledale,  J.,  said,  *'  That  case  has  been 
decided,  but  it  is  subject  to  some  doubt ; 
the  question  is  whether  the  person  is  known 
to  the  pand  jury.  It  wiU  be  difficult  to 
prove  tnat  be  was  so  known,  and  unless  he 
was  known  to  the  grand  jury,  I  should 
doubt  about  that  case.**  It  a  case  should 
occur  where  the  witnesses  who  wont  before 
the  grand  jur^  were  wholly  ignorant 
of  the  party  said  fo  be  unknown,  and  it 
turned  out  by  other  eridence,  e.  g,  by  a 
witness  called  for  the  prisoner,  that  the 
party  was  known,  it  would  deserve  conside- 
ration whether  tho  prisoner  would  thereby 


be  entitled  to  be  acquitted.  In  Rex  v. 
Deakin,  asi/«,  note  (n) ;  Walker's  case,  ante, 
note  (o),  and  Rex  «.  Robinson,  the  grand 
jury  had  evidence  before  them  to  show  that 
an  owner  might  be  ascertained.  It  may, 
however,  be  difficult  to  distinguish  this  part 
of  the  indictment  from  the  oUter  parts,  and 
as  the  prisoner  mi^  clearly  contradict  the 
other  parts  of  the  finding,  it  would  probably 
be  held  that  he  might  contradict  Uiis  part 
dso.    C.  S.  G. 

(q)  1  Hawk.  P.  C.  e.  33,  s.  44.  2  East, 
P.  C.  c.  16,  8.  88.  p.  651. 

(r)  Ante,  vol.  1,  p.  844.  Chap,  on  Sa- 
crilegt, 

(«)  2  East,  P.  C,  c  16,  b.  89,  p.  652. 

(0  Hayne'scase,  12Co.  112,and3InsL 
110,  where  the  theft  is  called ,^fifitm  tmm- 
ditum.  1  Hale,  515.  1  Hawk.  P.  C. 
c.  33,  s.  46.     4  Black.  Com.  236. 

(tt)  Anon.  2  East,  P.  C.  c.  16,  s.  89, 
p.  652. 

(e)  Anon,  cor,  Buller,  J.,  Exeter  Lent 
Ass.  1794.  2  East,  P.  C.  c  16,  s.  89, 
p.  652. 
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property  of  certain  persons  being  the  then  churchwardens,  could 
not  be  supported,  (tr) 

If  a  man  die  intestate,  and  the  goods  of  the  decea£ed  be  stolen  Of  the  owner- 
before  administration  committed,  such  goods  shall  be  supposed  to  ^^^^f^^ 
be  the  goods  of  the  ordinary ;  but  if  a  man  die,  having  made  a  will  Secoued* 
and  appointed  an  executor,  the  goods  shall  be  supposed  to  be  the  penoiL 
ffoods  of  the  executor,  even  before  probate  is  granted  to  him.  (x) 
Where  property  is  stolen  before  administration  is  granted,  with  the 
will  annexed,  in  a  case  where  the  executor  refuses  to  prove,  it  cannot 
be  laid  in  the  administrator.  Upon  an  indictment  for  stealing  the  pro- 
perty of  R.  Roberts,  it  appeared  that  a  person  had  made  a  will  ^nd 
appointed  executors,  who  would  not  prove  it,  upon  which  Roberts 
took  oat  letters  of  administration  with  the  will  annexed,  but  they 
were  not  dated  till  after  the  time  when  the  felony  was  committed ; 
and  it  was  held,  that  the  property  ought  to  have  been  laid  in  the 
ordinary,  as  letters  of  administration  only  had  their  operation  from 
the  time  when  they  were  granted,  thougn  the  rights  of  an  executor 
conmienced  from  me  time  of  the  death  of  the  testator,  (y)  Neither 
the  ordinary*  nor  an  executor,  nor  administrator,  need  shew  their 
title  specially,  it  being  founded  on  their  own  possession ;  in  which 
case  a  general  indictment  lies  without  naming  themselves  ordinaiy, 
executor,  or  administrator,  (z) 

Property  vested  in  a  body  of  persons  ought  not  to  be  laid  as  the  of  the  owner- 
property  of  that  body,  unless  such  body  is  incorporated,  but  should  be  »*»»p  of  go«l« 
described  as  belonging  to  the  individuals  (or  one  of  them  by  name  "  and  ^^J^^ 
others,^  7  Gea  4,  c.  64,)  who  constitute  such  body.    The  7  Geo.  4,  trustees. 
c  64,  s.  20,  has,  however,  enacted  that  judgment  shall  not  be  stayed 
or  reversed  on  the  ground  that  any  person  or  persons,  mentioned 
in  an  indictment  or  information,  is  or  are  designated  by  a  name  of 
office  or  other  descriptive  appellation,  instead  of  his,  her,  or  their 
proper  name  or  names,  (a)    This  statute  does  not,  however,  apply 
to  objections  taken  upon  demurrer. 

In  a  case  which  occurred  upon  the  17  Geo.  3,  c  17,  it  was  de-  Where  « 
cided,  that  where  an  act  of  parliament  gives  a  corporate  capacity  *^^^f^J^* 
and  a  corporate  name  to  any  Dody  of  persons,  and  vests  property  in  pi^l^'n/  ^* 
them,  such  property  must  be  stated  in  the  indictment  to  belong  to  name  to  indU 
them  in  their  corporate  namef  and  not  in  the  names  of  the  individual  ^^^^  ^ 
members.     The  prisoners  were  indicted  for  cutting  down  in  the  [nthcn^'fuch^ 
night-time  trees  growing  on  Enfield  Chase;  and  the  indictment  proTOrt^ must 
contained  two  counts,  the  first  laying  the  property  in  the  trees  as  •  jj!!^]."*"^ 
belonffing  '^to  Joseph  Brown,  George  Cook,  and  William  Sedcole,  ^longrngtr 
then  being  the  churchwardens  of  Enfield  aforesaid ;"  and  the  second  them,  in  their 
laying  the  property  as  belonging  **  to  Joseph  Brown,  George  Cook,  ^JJ^ 'and  not 
and  William  Sedcole,  they  the  sidd  Joseph  Brown,  George  Cook,  jq  the'  names 
and  William  Sedcole,  then  being  the  churchwardens  of  the  parish  of  the  indi- 
church  of  Enfield,  in  the  county  of  Middlesex."    It  appeared  that  J^"**"' 
by  the  17  Geo.  3,  c.  17,  (which  was  passed  for  the  purpose  of  dividing 
Enfield  Chase)  the  allotment  of  land  from  which  the  trees  were 
taken,  was  vested  in  the  ^  churchwardens  of  Enfield  for  the  time 

(v)  Id.  iUd.  fiolland,  B.,  and  Coleridge,  J. 
(X)  1  Hale,  614.    2  East,  P.  C.  e.  16,  (x)  1  Hale,  514. 

i.  89,  p.  652.  \^a)  See  the  section  more  fully  stated, 

(y)  Rex  V.   Smith,  7  C.  &  P.    147,  pott, p.  113. 
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being,"  and  their  successors  for  ever  in  trust,  && ;  but  that  by  a 
subsequent  section   of  the  statute   the  churchwardens  were  in- 
corporated by  the  name  of  ^^  The  Churchwardens  of  the  parish 
church  of  Enfield  in  the  county  of  Middlesex."    And  the  counsel 
for  the  prisoner  submitted  that  the   indictment  was  defective  in 
laying  tne  property  in   the  trees  as  belonging  to  the  individual 
members  composing  the  corporation  by  their  private  names,  instead 
of  lading  the  property  as  belonring  to  the  corporation   by  their 
pubhc  name.     On  the  part  of  the  Crown,  it  was  contended,  that 
the  private  names  might  be  expunged  as  surplusage.     The  court 
held  the  objection  to  be  fatal,  and  said,  ^*  Tne  inmctment  would 
have  been  clearly  right,  if  the  first  clause  of  the  act  of  parliament 
which  vests  the  property  in  the  churchwardens  for  the  time  being  bad 
stood  single.     But  the  clause  which  gives  the  churchwardens  a  cor- 
porate capacity,  and  a  corporate  name,  puts  an  end  to  the  question ; 
for  where  any  description  of  men  are  directed  by  law  to  act  in  a 
corporate  capacity,  tneir  natural  and  individual  capacity  as  to  all 
matters  respecting  the  subject  of  their  incorporation,  is  totally  extinct 
The  present  incuctment  describes  the  trees  to  be  the  property  of 
certain  individuab,  by  their  names ;  but  the  act  of  parliament  shews 
the  property  to  be  in  the  corporation,    If  an  action  were  brought 
in  the  private  names  of  the  present  prosecutors,  for  any  matter  re- 
lating to  their  public  capacity,  they  must  unavoidably  be  nonsuited ; 
and,  dfortioriy  it  must  be  erroneous  in  a  criminal  prosecution.     But 
it  is  said  that  the  private  names  may  be  expunged  as  surplusage. 
In  the  first  count,  supposinc;  them  expunged,  the  remaining  de- 
scription would  be  *  the  churchwardens  of  Enfield,'  which  is  not  the 
name  of  the  corporation ;  and,  therefore,  that  count  would  still  be 
wronff.   In  the  second  count,  it  is  true,  the  corporate  name  is  used ; 
but  the  property  is  not  laid  to  be  in  ihe  corporation  of  that  name, 
it  is  laid  to  oe  in  the  private  persons,  and  the  public  name  is  used 
merely  as  a  description  of  those  persons.  The  prisoners,  must,  there- 
fore, be  dischargea  on  this  indictment"  (i) 

But  where  property  was  vested  in  certain  trustees,  under  an  act 
of  parliament,  wno  were  not  incorporated^  nor  had  any  public 
name  given  to  them  collectively,  it  was  holden  that  the  property 
should  have  been  laid  in  the  indictment  as  belonging  to  them  in 
their  individual  names.  This  point  was  decided  in  a  case  where 
the  prisoners  were  indicted  for  stealing  lead,  which  had  been  affixed 
to  a  workhouse  of  the  poor  of  a  certain  place,  called  the  *'  Old 
Artillery  Ground ;"  and  the  property  was  laid  as  belonging  to  ^^  the 
Trustees  of  the  Poor  of  the  Old  Artillery  Ground."  It  appeared 
that  by  the  14  Geo.  3,  c.  30,  certain  persons  were  appointed  trus- 
tees of  the  workhouse  in  question,  and  that  all  fixtures,  fiimiture^ 
&C.,  were  vested  in  them;  and  that  the  act  also  contained  this 
clause,  ^^and  the  said  trustees  are  hereby  empowered  to  prefer, 
or  order  the  preferring  of  any  bill  or  bills  of  indictment  against 
any  person  or  persons,  who  snail  steal,  take,  or  carry  away  any, 
or  any  part  of  such  things ;  and  the  monies  and  things  which  shiul 
be  so  stolen,  taken,  or  carried  away,  shall  in  every  such  indictment 
be  laid,  and  deemed  and  taken  to  be  the  property  of  the  Trustees 


(b)  Rex  «.  Patrick  and  Pepper.  O.  B.      s.  7,  p.  1069. 
1783, 1  he§ch,  25».     2  East,  P.  C.  c.  22, 
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of  the  Poor  of  the  Old  Artillery  Oround.  And  every  indictment 
80  preferred  shall  be  held  good  in  law,  to  all  intents  and  purposes." 
The  question  having  been  raised,  whether  the  indictment  had  well 
laid  the  property  as  belonging  to  "  the  Trustees  of  the  Poor  of  the 
Old  Artillery  Ground:"  the  Court  held  that  it  had  not ;  for  as  the 
act  of  parliament  had  not  incorporated  the  trustees,  and  by  that 
means  given  them  collectively  a  public  name,  the  property  should 
have  been  laid  as  belonging  to  A.,  B.,  C,  &c.,  by  their  proper 
names,  and  the  words  «  Trustees  of  the  Poor  of  the  Old  Artillery 
Ground^  subjoined,  as  a  description  of  the  capacity  in. which  they 
were  authorized  by  the  Legislature  to  act  (c) 

The  point  is  therefore  settled,  that  property  vested  in  a  body  of  per-  Property 
sons  cannot  be  laid  as  the  property  of  that  body,  unless  the  boJiy  is  in-  J^^f!J^.,oiii 
corporated ;  but  should  be  descnbed  as  belonging  to  the  individuals  cannot he]M 
whoconstitute  that  body,or  some  one  of  them  byname '*andother8.''(ei)  « **»«  ^J^T'*^ 
And  a  recent  case  was  decided  upon  this  principle.     By  the  24  Gea  JJ^J^j^^ 
3,  c.  15,  certain  inhabitants  in  seven  parishes  were  incorporated  inccrponted. 
by  the  name  of  the  ^^  Guardians  of  the  Poor''  of  those  parishes, 
and  it  was  enacted  that  twelve  directors  should  be  appointed  out 
of  the  guardians,  and  the  property  belonging  to  the  corporation 
was  vested  in  the  *^  directors  for  the  time  being."    The  prisoner 
was  indicted  for  embezzling  monies  of  the  directors ;  ana  an  ob- 
jection was  taken  that  the  money  should  have  been  described  as 
the  money  of  the  guardians  by  their  corporate  name,  or  as  the 
money  of  the  individuals  who  formed  the  body  of  the  directors, 
calling  them  by  their  private  names  as  individuals.     And  upon  a 
case  reserved,  the  Judges  were  of  that  opinion,  on  the  authonty  of 
Bex  V.  Sherrington,  and  held  the  conviction  wrong,  (e) 

It  remains  to  notice  certain  cases  in  which  the  ownership  of  70«o.  4»e.  64» 
goods,  and  the  mode  of  describing  property  in  them  have  been  re-  ?•  '*•    How 
gulated  bv  the  7  Geo.  4,  c.  64,  s.  14,  which,  in  order  to  remove  forXn^ 
the  difficulty  of  stating  the  names  of  all  the  owners  of  property  in  eommitted  oa 
the  case  of  partners,  and  other  joint  owners,  enacts,  "that  in  any  the  property 
indictment  or  information  for  any  felony  or  misdemeanor  wherein  ^Jj^x^. 
it  shall  be  requisite  to  state  the  ownership  of  any  property  what* 
soever,  whether  real  or  personal,  which  shall  belong  to  or  be  in  the 
possession  of  more  than  one  person,  whether  such  persons  be 
partners  in  trade,  joint-tenants,  parceners,  or  tenants  in  common, 
it  shall  be  su£Bcient  to  name  one  of  such  persons,  and  to  state  such 
property  to  belong  to  the  person  so  namea,  and  another  or  others, 
as  me  case  may  be,  and  whenever,  in  any  indictment  or  information 
for  any  felony  or  misdemeanor,  it  shall  be  necessary  to  mention, 
for  any  purpose  whatsoever,  any  partners,  joint-tenants,  parceners, 
or  tenants  in  common,  it  shall  be  sufficient  to  describe  them  in  the 
manner  aforesaid ;  and  this  provision  shall  be  construed  to  extend 
to  all  joint  stock  companies  and  trustees."  (/) 

Where  a  bible  ana  hymn  book  had  been  given  to  a  society  of 
Wealeyans,  at  whose  expense  they  had  been  bound,  and  they  were 
laid  in  an  indictment  as  the  property  of  B.  "  and  others,"  B.  being 
both  a  trustee  and  a  member  of  the  society,  it  was  held  that  the 

(e)   Rex  p.   Sherrington  and  Bulkley,  Baylev,  J.,  «nd  R.  &  HI  C.  C.  R.  15. 

O.B.  1789,  1  Leach,  513,  infra,  (/)  The  Irish   Act,  9  Geo.  4,  e.  51 

(d)  7  Geo.  4,  c.  64,  s.  14,  infra,  s.  28,  b  similar  to  this  section. 
(<)  Rex  o.  Beacall,  East.  T.  1824,  MS. 


7  Geo.  4, 0. 

64,  8.  15. 
How  property 
belonffing  to 
coQoties  may 
be  laid. 
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property  was  rightly  laicL  (g)  So  where  the  property  in  ore  stolen 
from  a  mine  was  stated  to  be  in  S.  Davey  "  and  others,"  who  were 
proved  to  be  the  adventurers  in  the  mine,  and  it  was  objected  that 
they  were  not  partners,  joint-tenants,  or  tenants  in  common,  within 
the  7  Geo.  4,  c.  64,  s.  14,  the  objection  was  overruled.  (A) 

If  an  indictment  allege  property  to  belong  to  A.  B.  and  others, 
and  it  appears  that  A.  B.  nas  only  one  partner,  it  is  a  variance. 
The  prisoner  was  indicted  for  steahng  the  property  of  Greoige  Eyre 
^^  and  others,"  and  it  was  proved  that  Geoi^  Eyre  had  only  one 
partner,  Andrew  Strahan,  it  was  held  that  the  prisoner  must  be 
acquitted,  (t)  So  where  a  count  for  forgery  laid  the  intent  to  be 
to  defraud  S.  Jones  ^^  and  others,"  and  it  appeared  that  Jones  had 
only  one  partner,  it  was  held  that  the  count  was  not  supported,  (j) 

The  7  Gea  4,  c.  64,  s.  15,  with  respect  to  the  property  of 
counties,  riding  and  divisions,  enacts,  *^  that  in  any  inoictment 
or  information  for  any  felony  or  misdemeanor  committed  in,  upon, 
or  with  respect  to  any  brid^,  court,  gaol,  house  of  correction,  in* 
firmary,  asylum,  or  other  building  erected  or  maintained,  in  whcie 
or  in  part,  at  the  expense  of  any  county,  riding,  or  division,  or  on 
or  with  respect  to  any  goods  or  chattels  whatsoever,  provided  for 
or  at  the  expense  of  any  county,  riding,  or  division,  to  be  used  for 
making,  altering,  or  repairing  any  brioge,  or  any  highway^  at  the 
ends  thereof  or  any  court  or  other  such  building  as  aforesaid,  or  to 
be  used  in  or  witn  any  such  court  or  other  building,  it  shall  be 
sufficient  to  state  any  such  property,  real  or  personal,  to  belong  to 
the  inhabitants  of  such  county,  rimng^  or  division ;  and  it  shall  not 
be  necessary  to  specify  the  names  of  any  such  inhabitants.^ 

Sec.  16,  with  respect  to  the  property  of  parishes,  townships,  and 
How  property    hamlets,  enacts  "  tnat  in  any  inoictment  or  information  for  any 

ordered  for  -.1  •  j  ^     ^  .^1  ^  ^  \i 

felony  or  misdemeanor  committed  upon  or  with  respect  to  any  work- 
house, or  poor-house,  or  on  or  with  respect  to  any  goods  or  chattels 
whatsoever,  provided  for  the  use  of  the  poor  of  any  parish  or 
parishes,  township  or  townships,  hamlet  or  hamlets,  place  or  places, 
or  to  be  used  in  any  workhouse  or  poor-house,  in  or  belonging  to 
the  same,  or  by  the  master  or  mistresses  of  such  workhouse  or  poor- 
house,  or  by  any  workmen  or  servants  employed  therein,  it  shall  be 
sufficient  to  state  any  such  property  to  belong  to  the  overseers  of  the 
poor  for  the  time  beiug  of  such  parish  or  parishes,  township  or  town- 
ships, hamlet  or  hamlets,  place  or  places,  and  it  shall  not  be  neces- 
saiy  to  specify  the  names  of  all  or  any  of  such  overseers ;  (k)  and  in 


Sec.  IS. 


the  use  of  the 
poor  of  pa- 
rishes, &c.» 
maj  be  laid. 


( g)  Rex  V.  Boulton,  5  C.  &  P.  637, 
Parke,  J.  S.  C.  MS.  C.  8.  G. 

(h)  Rex  0.  Webb.  R.  &  M.  C.  C.  R. 
43 1,  per  Patteson,  J.,  on  the  trial ;  but  the 
point  was  mentioned  to  the  Judges  af^r- 
wards,  who  gave  no  opinion  upon  it,  decid- 
ing the  case  on  another  ground.  See  the 
case,  anUt  p.  4. 

(fl^  Hampton's  ease,  Oreenw.  Coll.  St. 
143,  Denman,  Com.  Serj. 

(J)  Wright's  case,  1  Lewin»  268,  Bay- 
ley,  J. 

(A)  The  65  Geo.  3,  c.  137,  s.  1,  vests 
goods,  furniture,  apparel,  &c.,  provided  for 
the  use  of  the  poor  in  the  oyerseers  of  the 
parish,  &c.,  for  the  time  being,  and  their 
succetson,  and  enacts  that  in  any  indict- 


ment in  respect  of  such  goods,  &c.,  the  said 

S>ods.  &c.,  shall  be  laid  or  described  to  be 
e  property  of  the  overseers  of  the  poor  for 
the  time  being  of  such  parish,  &c,  without 
statins  or  specifying  their  names.  It  iraa 
held  that  an  intuctment  for  stealing  gooda 
under  this  statute  might  state  them  to  be 
the  goods  of  the  overseers  of  the  poor  for 
the  time  being  of  the  parish  of  A.,  and  uat 
this  sufficiently  imported  that  they  belonged 
at  the  time  of  the  theft  to  the  persons  who 
were  then  the  overseers.  Thus,  where  the 
indictment  stated  that  the  prisoner  61bs. 
weight  of  pork  of  the  goods  uid  chattels  of 
the  overseers  of  the  poor  for  the  time  being, 
of  the  parish  of  K.^  feloniously  did  steal, 
6lC.,  and  a  case  was  reserved  on  the  qoea- 
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any  indictment  or  information  for  any  felony  or  misdemeanor  com-  How  mat 
mitted  on  or  with  respect  to  any  materials,  tools,  or  implements  pro-  *'^*'/**''.'31'i. 
Tided  for  making,  altermg,  or  repainng  any  highway  withm  any  Wavs,  maj 
parish,  township,  hamlet  or  place,  otherwise  than  by  the  trustees  or  belaid. 
commissioners  of  any  tmnpike  road,  it  shall  be  sufficient  to  aver 
that  any  such  things  are  the  property  of  the  surveyor  or  surveyors  of 
the  highways  for  the  time  being  of  such  parish,  township,  hamlet  or 
place,  and  it  shall  not  be  necessary  to  specify  the  name  or  names  of 
any  such  surveyor  or  surveyors." 

Sec  17,  with  respect  to  ttie  property  under  turnpike  trusts,  enacts  ^  Oeo,  4,  c. 
**  that  in  any  indictment  or  information  for  any  felony  or  misde-  Ho^'proierty 
meanor  committed  on  or  with  respect  to  any  house,  bmlding,  gate,  of  turnpike 
machine,  lamp,  board,  stone,  poet,  fence,  or  other  thing  erected  or  tmiteei  may 
provided  in  pursuance  of  any  act  of  parliament  for  making  any  turn-  °®  "^' 
j^e  road,  or  any  of  the  conveniences  or  appurtenances  thereunto 
respectively  belonging,  or  any  materials,  tools,  or  implements  pro- 
vided for  making,  altering,  or  repairing  any  such  road,  it  shall  be 
suflicient  to  state  any  such  property  to  belong  to  the  trustees  or  com- 
missioners of  such  road,  and  it  shall  not  be  necessary  to  specify  the 
names  of  any  of  such  trustees  or  commissioners." 

Sec  18,  vrith  respect  to  property  under  commissioners  of  sewers,  Sec.  is. 
enacts  "that  in  any  indictment  or  information  for  any  felony  or  mis-  ^*V}J^**^" 
demeanor  committed  on  or  with  respect  to  any  sewer  or  other  matter  ^^fl^oet  com- 
within  or  under  the  view,  cognizance,  or  management  of  any  com-*  mitted  on 
miflsioners  of  sewers,  it  shall  be  sufficient  to  state  any  such  property  **'?JJt*'^y 
to  belong  to  the  commissioners  of  sewers  within  or  under  whose  ^f^ 
view,  cognizance,  or  management,  any  such  things  shall  be,  and  it 
shall  not  be  necessary  to  specify  the  names  of  any  of  sudi  commis* 


sioiierB." 


The  7  Greo.  4,  c  46,  an  act  for  the  better  regulating  of  copartner-  ^  q^o.  4,c. 
shins  of  certain  bankers  in  England,  provides  in  what  cases,  and  46,  joint  stock 
unaer  what  circumstances,  copartnerships  of  more  than  six  persons  °*'' 
may  carry  on  business  in  England ;  and  by  sec  9,  *^  all  indictments, 
informations  and  prosecutions,  by  or  on  behalf  of  such  copartnership, 
for  any  stealing  or  embezzlement  of  any  money,  goods,  effects,  bills, 
notes,  securities,  or  other  property  of  or  belonging  to  such  copartner- 
diip,  or  for  any  fraud,  forgery,  crime,  or  offence  committed  against 
or  with  intent  to  injure  or  defraud  such  copartnership,  shall  and 
lawfully  may  be  had,  preferred,  and  carried  on  in  the  name  of  one  of 
the  public  officers  nominated  as  aforesaid,  for  the  time  being  of  such 
copartnership,  and  that  in  all  indictments  and  informations  to  be  had 
or  preferred  by  or  on  behalf  of  such  copartnership  against  any  per- 
son or  persons  whomsoever,  notwithstanding  such  person  or  persons 
may  happen  to  be  a  member  or  members  of  such  copartnership,  it 
shall  be  lawftil  and  sufficient  to  state  the  money,  goods,  effects, 
bills,  notes,  securities,  or  other  property  of  such  copartnership,  to 
be  the  money,  goods,  effects,  bills,  notes,  securities,  or  other  pro- 
perty of  any  one  of  the  public  officers   nominated  as  aforesaid, 
for  the   time  being  of  such  copartnership,  and  tliat  any  foi^ery, 

tion  whether  this  was  properly  lud,  the  seers,  and  therefore  held   the  conviction 

Jndges  were  of  opinion  that  it  sufficiently  right.     Rex  v.  Went,  East.  T.  1818,  MS. 

inported  that  the  goods  at  the  time  of  the  Myley*  J.,  and  Russ.  &  Ry.  359. 
theft  wcra  the  property  of  the  then  over* 


104 


Of  Larceny.-r-IndictmenU  [book  iv. 

firaudy  crime,  or  other  offence  committed  against,  or  with  intent 
to  injure  or  defraud  any  such  copartnership,  shall  and  lawfully 
may  in  such  indictment  or  indictments,  notwithstanding  as  afore- 
saia,  be  laid  or  stated  to  have  been  committed  against,  or  with 
intent  to  injure  or  defraud  any  one  of  the  public  officers  nominated 
as  afoi^eisaid,  for  the  time  being  of  such  copartnership,  and  any 
offender  or  offenders  may  thereupon  be  lawfully  convicted,  for  any 
such  foigery,  fraud,  crime,  or  offence :  and  that  in  all  other  allegar 
tions,  indictments,  informations,  or  other  proceedings  of  any  kind 
whatsoever,  in  which  it  otherwise  might  or  would  have  been  neces- 
sary to  state  the  names  of  the  persons  composing  such  copartnership, 
it  shall  and  may  be  lawful  and  sufficient  to  state  th^  name  of  an^  one 
of  the  public  officers  nominated  as  aforesaid,  for  the  time  being  of 
such  copartnership ;  and  the  death,  resignation,  removal,  or  any  act 
of  such  public  officer,  shall  not  abate  or  prejudice  any  such  action^ 
suit,  indictment,  prosecution,  information,  or  other  proceedings, 
commenced  against  or  by  or  on  behalf  of  such  copartnership,  but 
the  same  may  oe  continued,  prosecuted,  and  carried  on  in  the  name 
of  any  other  of  the  public  officers  of  such  copartnership  for  the  time 
being." 

It  is  not  imperative  upon  the  banking  companies  constituted 
under  this  act  to  prosecute  in  the  name  oi  one  of  their  public  offi- 
cers ;  thus  it  has  been  held  in  a  case  of  forgery  that  they  are  not 
bound  to  allege  an  intent  to  defiuud  one  of  their  public  officers,  but 
may  lay  the  intent  to  be  to  defiuud  one  of  the  shareholders  by  name, 
*'  and  others,"  under  the  1  Wm.  4,  c.  66,  s.  28.  (/) 

In  an  indictment  for  forgery  it  has  been  held  sufficient  to  aver  the 
intent  to  be  to  defraud  R.  B.,^'  then  and  there  being  one  of  the  publio 
officers  for  the  time  beinff  of  a  certain  copartnership  of  persons  car- 

Sing  on  the  trade  and  business  of  bankers  in  England,  exceeding 
e  number  of  six  persons,  and  called  the  NationalTrovincial  Bank 
of  England ;"  and  that  it  is  not  necessary  to  aver  that  R.  B.  waa 
nominated  under  the  7  Geo.  4,  a  46.  (m) 

The  return  made  to  the  Stamp  Office  under  the  7  Gea  4,  c.  46,  is 
pot  the  only  mode  of  proving  tnat  a  person  is  a  public  officer ;  that 
fact  may  be  proved  by  other  evidence,  (n) 

Tbe   7   Geo.  4,  c.  46,  was  amended   and   continued  by  the 


(0  Beg.  e.  Beard,  8  C.  &  P.  I43»  Cole- 
ridge, J.  In  Rex  V,  BurgiBs,  7  C.  &  P. 
488,  Littledale,  J.,  had  expressed  great 
doubts  on  the  point ;  but  in  Rex  v.  James, 
7  C.  ^  P.  553,  Patteson,  J.,  had  expressed 
an  opinion  that  either  the  one  mode  or  the 
.other  might  be  adopted.  And  it  should 
seem  that  there  is  no  doubt  that  an  indict- 
ment laying  property  to  belong  to  one 
member  of  suni  a  company  by  name*  "  and 
others  '*  would  be  good,  especially  as  the 
7  Geo.  4,  c.  64,  s.  14,  extends  to  *<all  jomt 
stock  companies,'*  a$Ue,  p.  1 10.  C.  S.  G. 
(m)Heg.v.Jietiscd,nipnL  So  it  has  been  held 
in  an-aetion  brought  in  the  name  of  a  public 
officer  of  such  a  company,  that  it  is  not  ne- 
cessary to  allcffe  in  the  declaration  that  he 
is  a  member  of  the  company,  that  he  is  re- 
sident in  England,  or  that  he  has  been  duly 
registered  as  required  by  sec.  4 ;  but  that 


it  is  sufficient  to  allege  that  he  has  been 
"  duly  nominated  and  appointed,  and  now 
is  one  of  the  public  officers  of  the  said 
company  according  to  the  force,  form,  and 
effect  of  the  said  act  ofparliament.'*  Spiller 
e.  Johnson,  6  M.  &  W.  570.  So  it  has 
been  held  sufficient  to  state  in  the  declara- 
tion that  the  plaintiff  is  the  manager  of 
a  certain  joint  stock  copartnership,  estab- 
lished for  the  purpose  of  banking,  and  that 
he  has  been  dul^  named  and  appointed  as 
the  nominal  plaintiff  on  behalf  of  the  co- 
partnership under  the  prorisions  of  the 
statute,  without  expressly  stating  that  he 
has  been  named  as  manager,  or  that  the 
copartnership  has  been  e^ablished  imder 
the  provisions  of  the  act.  Christie  e.  Peart, 
7M.&  W.  491.. 

(m)  Edwards  p.  Buchanan,  3  B.  &  Ad. 
788.  Reg.  V.  Beard,  tuprat  note  (/>. 
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1  &2  VicLc  96,  and  is  further  continued  by  the  3  &  4  Vict  c.  111»  3&4Vict. 
until  the  31st  August,  1842,  and  sec  2  of  that  act  enacts,  that  ^^J,^*' 
^  If  any  person  or  persons,  being  a  member  or  members  of  any  bank- 
ing copartnership  within  the  meaning  of  the  said  act,  or  of  any  other 
banking  copartnership  consisting  of  more  than  six  persons,  formed 
under  or  in  pursuance  of  an  act  passed  in  the  third  and  fourth  years 
of  the  reign  of  king  William  the  Fourth,  intituled  ^^  An  act  for  ffiving 
to  the  corporation  of  the  governor  and  company  of  the  Bank  oi  Eng- 
land certain  privileges  for  a  limited  period,  under  certain  conditions," 
shall  steal  or  embezzle  any  goods,  money,  effects,  bills,  notes,  securi- 
ties, or  other  property  of  or  belonging  to  any  such  copartnerohip,  or 
shall  commit  any  fraud,  foigery,  crime,  or  offence  agamst  or  witn  in- 
tent to  injure  or  defraud  any  such  copartnership,  such  member  or 
members  shall  be  liable  to  indictment,  information,  prosecution,  or 
other  proceeding  in  the  name  of  any  of  the  officers  for  the  time  being 
of  any  such  copartnership,  in  whose  name  any  action  or  suit  might 
be  lawfully  brought  against  any  member  or  members  of  any  such  co- 
partnership for  every  such  fraud,  foigery,  crime,  or  offence,  and  may 
thereupon  be  lawfidly  convicted,  as  u  such  person  or  persons  had  not 
been  or  was  or  were  not  a  member  or  members  of  such  copartnership^ 
any  law,  usage,  or  custom  to  the  contrary  notwithstanding.*' 

The  Friendly  Society  Act,  10  Greo.  4,  c*  56,  s.  21,  provides  that  Fri«iidly  So- 
''  fdl  real  and  heritable  monies,  goods,  chattels,  and  effects  whatever,  ^^7  ^^t,  i() 
and  all  titles,  securities  for  money,  or  other  obligatory  instruments  *^  ^'  ^'  ^*** 
and  evidences  or  muniments,  and  all  other  effects  whatever,  shall  be 
vested  in  the  treasurer  or  trustee  of  such  society  for  the  time  being," 
^'  and  shall  for  all  purposes  of  action  or  suit  as  well  criminal  as  civil 
in  law  or  in  equity,  in  anywise  touching  or  concerning  the  same, 
be  deemed  and  taken  to  be,  and  shall  m  every  such  proceeding 
(where  necessary)  be  stated  to  be  the  property  of  the  person  ap- 
pointed to  the  office  of  treasurer  or  trustee  of  such  society  for  the 
time  being,  in  his  or  her  proper  name  without  further  description ;" 
and  such  person  is  authorized  to  bring  any  prosecution  touching  the 
property  belonging  to  the  society,  provided  he  has  been  thereunto 
authorized  by  the  consent  of  the  majority  of  the  members  present 
at  any  meeting  of  the  society  or  a  committee  thereof,  and  no  prose- 
cution shall  abate  by  the  death  of  such  person  or  his  removal  from 
oflk^,  but  shall  and  may  be  proceeded  in  by  the  succeeding  treasurer 
or  trustee  in  the  name  of  the  person  commencing  the  same. 

The  9  Greo.  4,  c.  92,  which  consolidates  the  laws  relating  to  Sattiigi' 
savings'  banks,  by  sec.  8,  vests  the  effects  of  such  institutions  in  the  ^^"^ 
trustee  or  trustees  for  the  time  beiuff,  and  in  all  criminal  proceedii^ 
the  property  may  be  stated  to  be  that  of  the  trustee  or  trustees  mr 
the  time  being  ^^  in  his,  her,  or  their  proper  name,  without  frirther 
description." 

The  5  &  6  Wm.  4,  c.  23,  s.  4,  authorizes  the  laying  the  proper^  of  Lou  8od«tici. 
any  loan  society  in  England  and  Wales  in  the  proper  name  or  names 
of  the  trustee  or  trustees  of  such  society  without  further  description. 

The  5  &  6  Wm.  4,  c.  69,  an  act  to  facilitate  the  conveyance  of  5  &  6  Wm.  A, 
workhouses  and  other  property  of  parishes  and  unions,  by  sec.  7  f*  ^'  ^^"^ 
provides  that  **  the  guardians  of  the  poor  of  every  union  already    ^'****' 
formed,  or  which  hereafler  shall  be  formed,  by  virtue  of  the  aforesaid 
act,  passed  in  the  fourth  and  fifth  years  of  his  present  Majesty,  and 
of  every  parish  placed  under  the  controul  of  a  board  of  guardians  by 
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virtue  of  the  said  act,  shall  respectivelj,  fix)m  the  day  of  their  first 
meeting  as  a  board,  become,  or  be  deemed  to  have  become,  and  they 
and  their  successors  in  office  shall  for  ever  continue  to  be,  for  all  the 
purposes  of  this  act,  a  corporation,  by  the  name  of  the  guardians  of 
the  poor  of  the  union,  (or  of  the  parish  of  )  in 

the  county  of  ;  and  as  such  corporation  the  said  guar- 

dians are  hereby  empowered  to  accept,  take  and  hold,  for  the  benefit 
of  such  union  or  parish,  any  builoings,  lands,  or  hereditaments, 
goods,  effects,  or  other  prc^r^,  and  may  use  a  common  seal;  and 
they  are  further  empowered  by  that  name  to  bring  actions,  to  prefer 
indictments,  and  to  sue  and  be  sued,  and  to  take  or  resist  all  other 
proceedings  for  or  in  relation  to  any  such  property,  or  any  bondsf, 
contracts,  securities,  or  instruments,  given  or  to  be  given  to  them  in 
virtue  of  their  office ;  and  in  every  such  action  and  indictment  re- 
lating to  any  such  property,  it  shall  be  sufficient  to  lay  or  state  the 
property  to  be  that  of  the  guardians  of  the  union,  or  of 

the  parish  of  ;  and  in  case  of  any  addition  to  or  separation 

of  any  parishes  firom  any  such  union,  under  the  authority  of  the  said 
act,  passed  in  the  fourth  and  fifth  years  of  the  reign  of  his  present 
Majesty,  the  board  of  guardians  for  the  time  being  shall  (notwith- 
standing such  alteration)  have  and  enjoy  the  same  corporate  exist- 
ence, property  and  privileges,  as  the  board  of  guardians  of  the  ori- 
ginal union  would  have  hai^  and  enjoyed  had  it  remained  unaltered" 
By  the  1  Vict  c  36,  s.  40,  letters,  money,  &c.,  sent  by  the  po6t» 
may  be  laid  as  the  property  of  the  Postmaster-General,  (n) 


SECTION  IV. 

Of  the  Indictment^  Trial,  and  Punishment 

Indictment.  It  is  not  intended  to  enter  particularly  Upon  the  form  of  an  in- 

dictment for  larceny,  concerning  which  ample  information  is  given 
in  those  works  which  treat  expressly  upon  the  subject  of  criminal 
pleading,  (o)  It  may  be  briefly  observed,  that  the  prisoner  must  be 
chargedwith  the  offence  in  the  technical  form,  '^  feloniously  did  steal, 
take,  and  carry  away;"  or,  as  it  is  said  to  be  most  proper,  when 
cattle  are  the  subject  matter  of  the  larceny,  ^'  feloniously  did  steal, 
take,  and  lead  away."  (p)  And  though  it  is  not  now  necessary  that 
the  value  of  the  goods  should  be  stated  in  order  that  it  may  appear 
whether  the  offence  be  grand  or  petit  larceny,  yet  some  value  snould 
in  general  be  stated,  as  if  the  property  be  of  no  value  it  is  not  a 
subject  in  respect  of  which  larceny  can  be  committed     And  it  has 

(n)  See  this  section,  posit  in  the  chapter  451.    3  Chit.  Crim.    L.  950.     In  Stark, 

relatuig  to  the  post-office.  Crim.   Plead.    78,  note  («)  the   learned 

(o)  Stark.  Crim.  Plead.  192,  et  teq.  449,  author  says,  -  It  has  been  said  that  for 

€t  seg.    3  Chit.  dim.  L.  944,  et  ieq.  Cro.  stealing  a  horse  it  shduld  be  eeptt  et  abduxUp 

Circ.  Comp.  p.  38,  et  §eq,  for  stealing  a  sheep  cepit  et  effugavit ;  but 

{p)  2  Hala,  184.   2  East,  P.  C.  c.  16,  I  find  no  decision  which  warrants  these 


t.  1S0»  p.  77&     8tarkie  Criau  Plead.  78,      unprofitable  distinctions. 
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been  abundantly  shewn  that  the  property  must  be  laid  in  some  per- 
son who  has  in  legal  consideration  a  sufficient  ownership  for  that 
purpose,  (q) 

With  respect  to  the  proper  description  of  the  goods  stolen,  diffi-  Doicription  of 
culdes  will  sometimes  occur.  The  general  rule  is  giveuy  that  they  the  goods, 
should  be  described  with  such  a  certainty  as  will  enable  the  juiy  to 
decide,  whether  the  chattel  proved  to  have  been  stden  is  the  very 
same  with  that  upon  which  the  indictment  is  founded,  and  shew  ju- 
dicially to  the  court  that  it  could  have  been  the  subject  matter  of  the 
ofience  charged,  and  enable  the  defendant  to  plead  his  acquittal  or 
conviction  to  a  subsequent  indictment  relating  to  the  same  chattel  (r) 
And  it  is  quite  necessary  that  it  should  appear,  on  the  &ce  of  the  in- 
dictment, that  the  thing  taken  is  such  whereof  larceny  may  be  com- 
mitted: so  that,  as  we  have  seen,  where  the  indictment  was  for 
stealing  a  pheasant,  which  primd  facie  is  not  a  subject  of  larceny,  it 
was  holden  to  be  necessary  to  state  that  it  was  either  dead,  tame,  or 
confined  (s) 

The  goods  may  be  described  as  the  goods  of  a  person  b^  the  name  {fa^e  of  the 
which  such  person  has  assumed,  though  it  be  not  his  right  name,  owner. 
The  prisoner  was  indicted  for  stealing  m  the  dwelUng-house  of  Mary 
JohiMK)n  certain  goods,  her  propfer^ ;  and  it  appeared  in  evidence 
diat  her  real  name  was  Davis,  but  that  she  had  passed  by  the  name 
of  Johnson,  without  any  purpose  of  fraud,  for  five  years.  Upon  the 
point  being  saved,  the  Judges,  (seven  being  present)  were  clear  that 
the  time  she  had  been  known  by  the  name  of  Johnson  warranted  her 
bemg  so  called  in  the  indictment  (t) 

The  same  certainty  is  required  in  an  indictment  for  stealing  Ceruintyinthe 
goods  as  in  trespass  for  goods,  and  rather  more  certainty,  for  what  iwlictoMnt 
will  be  a  defect  of  certainty  in  a  declaration  will  be  much  more 
defective  in  an  indictment  (u)  Where  several  things  are  stolen,  it 
is  necessary  to  state  the  number ;  therefore,  it  is  not  sufficient  to 
say,  fehnice  furattu  est  aves  or  columbas  out  of  a  dovecote,  or 
young  hawks  out  of  the  nest,  without  expressing  the  number,  (v) 
And  where  the  number  is  required  to  be  stated,  it  must  be  stated 
with  certainty.  It  is  not,  therefore,  sufficient  to  say  that  the  prisoner 
stole  twenty  sheep  and  lambs  or  twenty  sheep  and  wethers,  oecause 
it  does  not  appear  how  many  of  one  sort  and  how  many  of  an- 
other, (w)  Tne  property  itself  must  be  accurately  described ;  it  is 
not  therefore  sufficient  to  say  that  the  prisoner  stole  the  ^oods  and 
chattels  of  B.,  without  shewing  what  goods  and  chattels  m  certain, 
as  one  horse,  one  ox,  &c.  (x)  oo  an  inmctment  chai]ging  the  stealing 
of  *'  one  hundred  articles  of  household  furniture"  would  be  bad.  (y) 
But  an  indictment  charging  the  things  stolen  to  be  nine  printed 
books  would  be  good,  (z)  So  in  an  indictment  for  stealing  a  hand- 
kerchief it  is  not  necessaiy  to  describe  it  particularly,  as  a  hand- 
kerchief of  any  specific  make  or  materials,  as  that  it  is  of  oik,  Unen, 
or  any  other  particular  quality,  (a) 

(q)  Ante^  p.  86,  tt  aeq.  («)  2  Hale,  182. 

(r)  Stark.  Crim.   Plead.  193.     1  Ch.  (v)  2  Hale,  183. 

Cr.  Law,  235.  («)  2  Hale,  182. 

(<)  Ante,  p.  84  (y)  Rex  w.  Forivth,  Run.  &  Ry.  274. 

<0  Rex  9.  Norton,  East  T.  1823,  MS.          (z)  Per  Lord  Ellenborough  and  Bayley, 

Bayley,  J.,  and  Rosa.  &  Ry.  510.  See      J.,  in  Rex  o.  Johnson,  3  M.  &  S.  540. 

¥01  1,  p.  555.  (a;  Per  Lo  Blanc,  J.,  ibid. 

(»)  2  Hale,  183. 
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Description  of 
goods  as  they 
are  known  in 
the  trade. 


If  a  chattel  has  obtained  a  particular  name  of  its  own,  it  ought 
to  be  described  by  that  name,  and  it  would  be  wrongly  described 
as  so  many  pounds  weight  of  the  metal  of  which  it  is  made; 
but  whilst  metal  is  in  the  prepress  of  manufecture,  it  may  be 
described  as  so  many  pounds  weight  of  metaL  Upon  an  mdict- 
ment  for  stealing  twenty-five  pounds  weight  of  tin,  it  appeared 
that  the  tin  consisted  of  two  pieces,  which  a  witness  called 
^^  lumps  of  tin,"  but  afterwards  admitted  that  they  were  called  in 
the  trade  ^^  ingots ;"  but  added  that  that  term  was  appUed  as  well 
to  the  pieces  of  tin,  as  to  the  mould  in  which  they  were  cast, 
and  was  applied  to  the  shape.  The  tin  had  been  cast  into  these 
pieces  for  the  purpose  of  being  again  melted  up  for  use,  in  the 
manu&cture  of  tin ;  and  in  the  middle  of  each  was  an  indentation 
ibr  the  purpose  of  breaking  them  in  two  when  wanted  to  be  melted 
up  again.  It  was  objected  that  the  tin  ought  to  have  been  described 
as  two  ingots,  for  wherever  an  article  has  obtained  a  name  in  the 
trade,  it  must  be  described  by  it  Coleridge,  J.,  "  It  seems  to  me 
that  the  description  is  sufficient  to  answer  all  the  purposes  which 
are  required  by  law.  First,  it  is  the  subject  of  larceny  equally 
whether  it  be  an  ingot  or  so  many  pounds  weight  of  tin.  Secondly, 
as  to  the  facility  of  pleading  auterfois  acquit^  tne  prisoner  stands  in 
the  same  situation,  whether  it  be  one  or  the  other,  because  there 
must  be  some  parol  evidence  in  all  cases  to  shew  what  it  was  that 
he  was  tried  for  before,  and  it  would  be  as  easy  to  prove  one  as  the 
other.  The  last  question  is,  whether  it  is  described  with  sufficient 
certainty,  in  order  that  the  jury  may  be  satisfied  that  it  is  the  thing 
described  If  this  had  been  some  article,  that,  in  ordinary  parlance, 
had  been  called  by  a  particular  name  of  its  own,  it  would  have  been 
a  wronff  description  to  have  called  it  by  the  name  of  the  material 
of  which  it  was  composed ;  as,  if  a  piece  of  cloth  were  called  so  many 
pounds  of  wool,  because  it  has  ceased  to  be  wool,  and  nobody  could 
understand  that  you  were  speaking  of  cloth.  It  would  be  wrong  to 
say  so  many  ounces  of  gold,  if  a  man  stole  so  many  sovereigns ; 
vou  would  there  misleaa  by  calling  it  gold.  If  it  were  a  rod  of 
iron,  it  would  be  sufficient  to  call  it  so  many  pounds  weight  of 
iron."  (6) 

A  set  of  new  handkerchiefs  in  a  piece  may  be  described  as  so 
many  handkerchiefs,  though  they  are  not  separated  one  from  an- 
other, if  the  pattern  designates  each,  and  they  are  described  in  the 
trade  as  so  many  handkerchiefs.  Upon  an  indictment  against  the 
prisoners  for  stealing  six  handkerchief,  it  appeared  that  the  hand- 
Kerchiefs  were  new  and  in  one  piece,  but  that  the  pattern  designated 
each,  there  being  a  Ught  coloured  line  between  each ;  and  it  also 
appeared  that  the  article  was  known  in  the  trade  as  a  piece  of  silk 
handkerchiefs,  and  that  it  was  the  custom  to  charge  such  an  ar- 
ticle as  so  many   handkerchiefs.      The  point  being   saved,    the 


(b)  Reg.  9.  Mansfield,  1  C.  &  M.  140. 
Rex  V.  Stott,  2  East,  P.  C.  c  16,  s.  144, 
p.  752,  753,  was  dted  in  support  of  the 
objection.  There  the  indictment  was  for 
reoeiring  stolen  iron,  described  as  so  many 
"  pieces  of  iron  called  strokes,'*  so  many 
**  pieoes  of  iron,"  and  so  many  '*  pieces  of 
iron  called  horse-shoes  ;*'  and  the  only 
question  seems  to  hare  been  whether  the  29 


Geo.  2,  c.  30,  related  to  metals  in  thefar 
raw  state,  as  oontradistinffuished  from 
wrought  goods,  and  no  opinion  was  given ; 
the  counsel  for  the  prisoner  wuving  the 
further  prosecution  of  a  writ  of  error  upon 
a  doubt  intimated  by  the  Court  of  B.  R., 
whether  any  other  judgment  could  be  passed 
than  that  of  transportation,  directed  by  the 
29  Geo.  3,  c.  30.     C.  S.  G. 
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Judffes  held  that  the  property  was  rightly  described  as  six  hand- 
kercniefi,  and  that  the  conviction  was  right  (c) 

It  is  also  laid  down  as  a  rule  that,  when  the  subject  matter  is  Description  of 
defined  by  a  statute,  the  descriptive  words  contained  in  the  act  j^J^ib*^ 
should  be  also  used  in  the  indictment ;  and  that  where  the  act  uses  sutute. 
several  descriptive  terms,  one  of  which,  being  general,  includes  the 
more  specific  term,  an  indictment  would  be  bad  which  used  the 
more  general  instead  of  the  more  special  description,  (d)    And  an 
instance  is  given  where  an  indictment  under  the  statutes  14  Geo.  2, 
c  6,  and  15  Geo.  2,  c.  34,  for  stealing  a-cotr,  was  holden  not  to  be 
sustained  by  the  fkct  that  the  defendant  stole  a  heifer;  on  the 
ground  that  as  those  statutes  mention  both  heifer  and  cowy  they 
must  be  considered  as  having  used  one  term  in  contradistinction  to  the 
other  in  describing  the  several  animab  they  were  intended  to  pro- 
tect (e)     Where  an  article  is  described  in  a  statute  by  a  particular 
name,  it  is  enough  to  describe  it  by  that  name  in  an  indictment  for  . 
larceny.  (/) 

Where  a  chattel  is  described  by  a  name,  such  description  im- 
ports the  whole  of  that  chattel,  and  if  it  appear  that  at  the  time  it 
was  stolen  it  was  in  pieces,  or  only  part  of  it  stolen,  it  is  a  fatal 
variance.  Thus  an  indictment  charging  the  stealing  of  a  '*  brass 
furnace"  is  not  supported  by  evidence  of  stealing  the  pieces  of  brass, 
into  which  the  furnace  has  been  broken  up.  ^)  So  where  an  in- 
dictment charged  the  prisoner  with  stealing  a  ^^  spade,"  and  it 
appeared  that  he  only  stole  the  bit  or  flat  iron  part  of  the  spade, 
the  handle  being  off  at  the  time  the  iron  was  stolen,  it  was  held  a 
fatal  variance,  {h)  Where  articles  of  different  kinds  are  mixed 
together,  as  oats,  beans,  and  chaff,  the  indictment  should  describe 
it  as  a  ^'  certain  mixture  consisting  of  one  bushel  of  oats,  &c."  The 
prisoner  was  indicted  for  stealing  '^  one  bushel  of  oats,  one  bushel  of 
chaff,  and  one  bushel  of  beans,  of  the  goods  and  chattels  of  A.  B., 
then  and  there  found;"  and  the  proof  was,  that  these  articles,  at  the 
time  of  the  felonious  taking,  were  mixed  tc^ether ;  Bayley,  J.,  held 
that  the  articles  ought  to  have  been  described  as  mixed,  thus,  ^^  a 
certain  mixture  consisting  of  one  bushel,  &c.,"  and  he  directed  an 
acquittal  on  this  count  (i) 

An  indictment  for  stealing  lOi  in  monies  numbered  is  not  suflS-  Deieription  of 
cient ;  some  of  the  pieces  of  which  that  money  consisted  should  ™°*^>'' 
be  specified.  Upon  an  indictment  for  breaking  and  entering  a 
dwelling-house,  and  stealing  therein  10/.  in  monies  numbered,  and 
a  pair  of  stockings,  the  pnsoner  was  found  guilty  of  stealing  the 
10/.  only;  and  upon  the  point  being  reserved,  a  majority  of  the 
Judges  held  the  description  to  be  insufficient,  and  the  judgment 
was  arrested.  (J) 

It  is  said  to  have  been  formerly  the  practice,  upon  all  indictments  DescripUon  of 
for  steaUmr  notes  or  other  written  securities,  to  set  out  the  notes  or  '^"^  ■•- 
other  securities  at  full  length ;  (k)  but  it  has  been  long  settied  that 

(c)  Rex  V.  Nibbs  and  Yearns,  Trin.  T.  (A)  Rex  v.  Sdlei,  Gloucester  Sam.  Ass. 
1824,  MS.     Bayley,  J.,  and  R.  &  M.      1833,  Gurney.B.  MS.  C.  S.  G. 

C.  C.  R.  25.  (t)  Rex   «.    Kettle.  3  Chitt.    Cr.    L. 

(d)  Stark.  Crim.  Plead.  193.  947  a. 

(«)  Cookc*8  case,  1  Leach,  105.  (j)  Rex  v.  Fry,  East.  T.   1822,  MS. 

(/)  Rex  o.  Johnson,  3  M.  &  S.  540.  Bayley.  J.,  and  Russ.  &  Ry.  482. 

(  o)  Rex  o.  Halloway,  1  C.  &  P.  127,  (A)  3  M.  &  &  541. 
Holloek,  B.,  poti,  p.  1 12. 
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they  may  be  described  in  a  general  manner,  and  need  not  be  set 
out  verbatim.  (I)  But  still  the  indictment  must  follow  some  of  the 
descriptions  of  property  as  given  in  the  statute ;  so  that  where  a 
prisoner  was  charged  with  stealing  ''  a  certain  note  commonly 
called  a  bank-note,  of  the  value,  &c.,  and  convicted,  an  objection 
which  was  taken  to  this  description  of  the  note  was  referred  to  the 
Judges,  who  all  held  the  indictment  ill  laid ;  as,  in  describing  the 
property  stolen  to  be  a  ^  note  commonty  caUed  a  bank-note/*  it  did 
not  follow  any  of  the  descriptions  of  property  in  the  statute,  and 
that  the  addition  ^^  commonly  called  a  bank-note"  did  not  aid  such 
If  described  in  original  wrong  description,  {m)  But  if  the  indictment  describe  the 
*h*8t^te*'itif  I'^s^™™®^^  ^  the  woids  of  the  statute  creatine  the  offence,  it  is 
g^  '*  sufficient  The  prisoner  was  indicted  for  stewng  a  note  of  the 
bank  of  England  out  of  a  letter,  which  note  was  described  as  *'  a 
baok-note"  m  every  count,  and  it  was  objected  that  the  description 
was  insufficient,  and  the  pieceding  case  was  relied  upon ;  Taunton,  J., 
**  There,  the  only  substantial  averment  was  that  it  was  *  a  certain 
note ;'  that  was  the  only  description.  It  might  have  been  a  note  of 
invitation.  The  words  *  bank-note'  followed  the  words  *  commonly 
called,'  that  is  like  ^  to  wit,'  which  will  not  remedy  an  imperfect 
previous  averment  It  is  sufficient  to  describe  the  offence  in  the 
words  of  the  statute.  If  this  had  been  a  banker's  promisscvy  note, 
it  must  have  been  averred  to  be  for  the  payment  of  money ;  but  I 
do  not  think  that  is  necessary  in  this  case.  (») 

An  indictment  for  stealing  a  promissory  note  is  good  which 
describes  it  as  ^^one  promissory  note  for  the  payment  of  five 
guineas."  (o) 

The  necessary  description  of  a  bank-note  underwent  considerable 
discussion  in  a  late  case  of  an  indictment  upon  the  Embezzline  Act 
39  Gea  3,  c.  85,  (now  repealed.)  The  mdictment  chaiged  the 
prisoner  with  embezzling  *^  divers,  to  wit,  nine  bank-notes  for  the 
payment  of  divers  sums  of  money,  amounting  in  the  whole  to  a 
certain  sum  of  money,  to  wit,  the  sum  of  9/L  of  lawful  money  of 
Great  Britain,  and  of  the  value  of  9L  of  like  lawful  money ;"  and, 
upon  error  to  reverse  the  judgment,  it  was  objected  that  none  of  the 
cases  had  determined  that  such  an  indictment  containing  no  de- 
scription of  any  particular  note  whatever  was  sufficient :  but  the 
held  that  this  was  a  sufficient  description.  Lord  Ellen- 
Taiue  d'P/.  of  borough,  C.  J.,  said,  that  he  considered  that  after  the  statute  had 
like  lawful  made  bank-notes  the  subject  of  larceny,  they  might  be  described  in 
to^Vniffit'^  the  same  manner  as  other  things  which  have  an  mtrinsic  value,  that 
cient  descrip.  is^  by  any  description  applicable  to  them  as  a  chattel ;  that  to  des- 
donof  bank-  cribe  them  as  bank-notes  for  the  payment  of  money  seemed  to  be  a 
^^^^  lawr  description  than  the  statute  strictly  required;  and  that  the 
the  cmbeisUng  moictment  m  question  had  set  forth  number,  value,  and  species, 
act,  39  Geo.  3,  (bank-note  being  the  species,  the  value  9/.,  and  the  number  nine,) 
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(/)  2  East,  P.  C.  c.  16,  s.  159,  p.  777. 
Milnes's  case,  2  East,  P.  C.  c.  16,  s.  37, 
p.  602.  Johnson's  case,  2  I^ach,  1103, 
note  (a).  Stark.  Crim.  Plead.  454, 
note  (A). 

(m)  Craven's  case,  Lancaster  Sum.  Ass. 
1801.  Mich.  T.  1601.  2  East,  P.  C. 
c  16,  s.  37,  p.  601, 602.    Buss.  &  Ry.  14. 

(n)  Rex  e.   Newman,  Gloucester  Spr. 


Ass.  1832,  MS.  C.  S.  G.  The  indictment 
was  on  the  52  Geo.  3,  c.  143,  s.  2,  the 
words  of  which  are  '*  any  bank-note,  bank 
post- bill,"  &c.  In  Rex  v.  Johnson,  injra, 
the  Judges  seemed  clearly  of  opinion 
that  the  words  *'  for  the  payment  of  divers 
sums  of  money"  were  unnecessary.  C.  8.  G. 
(o)  Milnes's  case,  2  East,  P.  C.  c.  16» 
s.  37,  p.  602. 
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and  thereby  complied  with  the  strict  and  technical  rule  of  law. 
Le  Blanc^  J.  in  aelivering  his  judgment,  said,  ^^  Where  a  specific 
thing  is  made  the  subject  of  larcenyi  it  is  only  necessary  to  describe 
it  as  such  specific  thing,  it  being  a  species  of  ming  that  is  the  subject 
of  larceny.  For  instance,  it  is  not  necessary,  in  chamng  a  larceny 
of  sheep  to  describe  it  either  as  a  wether,  ewe,  or  lamb,  yet  it  cannot 
be  doubted,  if  such  an  argument  could  prevail,  that  it  would  be  of 
advantage  to  the  prisoner  that  it  should  be  described  more  particu* 
larly,  because  if  it  were,  and  the  prosecutor,  in  such  case,  should  fidl 
to  prove  it  to  be  of  that  particular  description,  the  prisoner  would 
thereupon  be  entitled  to  an  acquittal.  So  also  it  may  be  said  of  bank- 
notes ;  it  is  not  necessaiy  to  describe  a  bank-note  particularly,  as  a 
bank-note  for  the  payment  of  U.,  5L,  or  20/i,  because  for  whatsoever 
sum  it  may  be  payable  it  is  still  a  bimk-note.  In  like  manner,  in  an 
indictment  for  stealing  a  handkerchief,  it  is  not  necessary  to  describe 
it  as  a  handkerchief  of  any  specific  make  or  materials,  as  that  il  is  of 
silk,  linen,  or  any  other  particular  quality.  The  argument  upon  this 
part  of  the  case  has  arisen  fix)m  the  practice  that  has  prevailea  of.de»- 
cribing  the  particular  sum  for  which  the  note  is  payable,  and  that  the 
money  secured  thereby  is  unsatisfied.  But  the  answer  to  such  an 
argument  is  this,  that  whether  it  be  payable  for  one  sum  or  for 
another  it  is  equally  a  bank-note,  and  a  bank-note  is  the  subject  of 
larceny.  Therefore,  this  is  not  a  good  objection,  that  the  bank-note 
is  not  sufficiently  set  out.  No  further  description  is  necessary  than 
is  required  for  other  chattels,  which  are  the  subject  of  larceny ;  and 
under  the  eeneral  name  of  bank-note,  the  particular  species,  if  the 
sum  for  which  the  note  is  payable  can  be  said  to  constitute  a  species, 
may  be  proved."  («) 

It  was  holden  that  where  the  thing  stolen  was  described  as  '^  a  bank-  B«ik.pott.biIL 
post-bill,"  and  was  not  set  out,  the  court  could  not  take  judicial 
notice  that  it  was  a  promissory  note,  or  that  it  was  such  an  instrument 
as  under  the  2  Geo.  2,  c.  25,  might  be  the  subject  of  larceny,  though 
it  were  described  as  made  for  the  payment  of  money,  (o) 

It  appears  to  have  been  determined,  that  notes,  bills,  &c.,  within  Banl-notet, 
the  2  Gea  2,  c.   25,  now  repealed,  should  be  laid  to  be  the  ^'i^^^^ 
property  of  A.  B.,  and  ought  not  to  be  described  as  chatteb;  but  «cbftttels. 
It  was  also  holden,  that  upon  an  indictment  which  laid  them  to  be' 
**  the  proper^  and  chattels  of  S.  S.,"  the  word  chattels  might  be 
rejected  as  surplusage,  (p) 

We  have  seen  that  re-issuable  notes,  which  are  stolen  on  their  way 
irom  the  Bank  in  lA)ndon,  at  which  they  have  been  paid,  to  the 
bankers  in  the  country  to  be  re-issued  may  be  described  as  so  many 
pieces  of  paper  stamped  with  stamps,  (q)  And  that  such  re-issuable 
notes  if  they  cannot  properly  be  aescnbed  as  '^  valuable  securities" 
may  be  well  laid  as  goods  and  chattels,  (r)  And  that  the  halves  of 
country  bank-notes  may  also  be  described  as  goods  and  chattels,  {s) 
An  indictment  is  good  which  charges  the  stealing  of  a  certain  valuable 

(»)  Rex  V.  Johnson,  3  M.  &  S.  540,  md  ftfterwirds  before  all  the  Jndgei,  2 

552, 553.  East,  P.  C.  c.  16,  s.  37,  p.  601. 

(o)  Rex  IF.  Chard,  Trin.T.  1822.  Ross.  {q)  Clarke's  case,  Ross.   &   Rj.   181,. 

&  Ry.  488.     Bank-post-bills  were  not  in  ante,  p.  76. 

use  until  two  years  after  the  2  Geo.  2,  (r)  Rex  v,  Vyse,  R.&  M.C.  C.  R.  218,. 

c  25,  had  passed,  aate,  i^.  82.     A  hank-  anU,  p.  77. 

post  hill  cannot  be  described  as  a  bill  of  («)  Rex  e.    Mead,    4   C.  &  P.   535 

exchange.    Moor's  case,  1  Lew.  90.  anU,  p.  76. 

{p)  Rex  V.  Sodi  and  Morris,  O.  B.  1718, 
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security  (to  wit)  a  cheque  of  the  value  specified  without  stating  the 
drawees  to  be  bankers.  An  indictment  chained  the  prisoner  with 
stealing^^^  a  certain  valuable  security,  to  wit,  a  banker's  cheque^  drawn 
by  J.  W.  Bidewell  for  37/.  16^.  8^  upon  J.  Mortlock  ana  sons,  and 
payable  to  G.  Mumford  or  bearer,  and  of  tlie  value  of  37&  16^.  %d.y 
the  property  of  the  said  J.  W.  Bidewell;"  and  the  question  being  re- 
served whether  the  cheque  was  well  described,  it  not  being  stated 
that  J.  Mortlock  and  sons,  upon  whom  it  was  drawn,  were  bankers, 
the  Judges  unanimously  hela  that  the  indictment  was  good.  {£)  A 
stamped  receipt  may  be  described  as  ^*  one  piece  of  paper  stamped 
with  a  certain  stamp  denoting  the  payment  of  a  duty  to  our  said 
Lady  the  Queen  of  sixpence,  of  the  property,  goods  and  chattels  of 
A.  B.,"  or  as  "  one  piece  of  paper  of  the  value  of  one  penny."  (tt)  So 
a  memorandum  of  a  sum  of  money  due  to  the  prosecutor  may  be 
described  as  "one  piece  of  writing  paper,  of  the  value  of  one  penny, 
one  other  piece  of  paper  of  the  value  of  one  penny,  and  one  written 
memorandum  of  the  value  of  one  penny,  of  the  goods  and  chattels  of 
J.  A."  (f )  So  coalmeters'  printed  certificates,  before  they  are 
signed  and  filled  up,  may  be  described  as  "  pieces  of  paper."  {w) 
Cattle  and  Before  the   7   &  8  Geo.  4,  c.  29,  s.  5,   which  aoolishes  the 

otbor  animals,  distinction  between  grand  and  petty  larceny,  it  was  holden  that  an 
indictment  for  stealing  a  sheep  or  any  other  cattle,  must  ascribe  to  it 
some  value,  as,  unless  the  value  exceeded  12c?.,  it  would  not  be  a 
capital  offence.  Thus,  where  the  prisoner  had  been  convicted  of 
atealing  a  cow,  a  case  was  reserved,  on  the  ground  that  no  price  or 
value  was  ascribed  to  the  cow,  in  the  indictment ;  and  a  majority  of 
the  Judges  held,  that  though  the  statute. in  terms  made  the  steding 
any  sheep,  cow,  &c.  felony  without  clergy,  yet  it  ought,  in  construc- 
tion ana  by  analogy  to  the  statute  which  took  away  clergy,  to  be 
confined  to  what  exceeded  the  value  of  12(i,  and  therefore  that  a 
capital  sentence  could  not  be  passed,  {w) 
I>ead  animals.  An  indictment  for  stealing  a  dead  animal  should  state  that  it  was 
dead ;  for  upon  a  general  statement  that  a  party  stole  the  animal,  it 
is  to  be  intended  that  he  stole  it  alive,  (ar)  And  a  fortiori^  upon  an 
indictment  for  stealing  a  live  animal,  evidence  of  stealing  a  dead 
one  is  insufficient  Thus,  upon  an  indictment  for  stealing  live  tame 
turkies,  if  the  evidence  is  that  theywere  dead  when  stolen,  the  in- 
dictment will  not  be  supported.  The  prisoners  stole  four  live  tame 
turkies  in  Cambridgeshire;  killed  them  there,  and  carried  them  dead 
into  Hertfordshire.  They  were  indicted  in  Hertfordshire  for  stealing 
four  live  tame  turkies ;  and  upon  a  case  reserved,  the  Judges  held 
that  the  word  live  in  the  descnption  could  not  be  rejected  as  surplus- 

g;e,  and  that  as  the  prisoners  had  not  the  turkies  in  a  Uve  state  in 
ertfordshire,  the  charge,  as  laid,  was  not  proved,  and  that  the  con- 
viction was  wrong,  (y) 


(0  Reg.  V.  Heath,  2  Moo.  C.  C.  R. 
33.  See  other  points  decided  in  this  case, 
atUe^  p.  34. 

{h)  Reg.  V.  Rodway,  9  C.  &  P.  784, 

tOttt     Da     45 

(v)  Hex  p.  Bingley,  5  C.  &  P.  602, 
Ckmjey,  B. 

(vo)  Reg.  0.  Morris,  9  C.  &  P.  349. 
See  this  case,  |)Off. 

(v)  Rex  9.  Peel,  Mich.  T.  1819,  MS. 
Bayley,  J.,  Russ.  &  Ry.  407;  and 
Pearles's  case,  pott. 


(#)  By  Holroyd,  J.,  in  Rex  v.  Edwards, 
Hil.  T.  1823,  MS.  Bayley,  J.,  and  Ross. 
&  Ry.  497.  In  Rex  V.  Halbway,!  C.  &  P. 
1 28.  Hullock,  B.,  held  that  an  indictment 
for  stealing  **  two  turkies"  was  not  sup- 
ported by  evidence  of  stealing  two  dead 
turkies,  as  '*  two  turkies**  must  be  taken 
to  mean  live  turkies ;  but  this  case  seems 
overruled  by  Rex  v,  Puckenng,  post, 
p.  113.  C.S.  G. 

(y)  Rex  o.  Edwards  and  Walker^  Hil. 
T.  1823,  Russ.  &  Ry.497. 
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So  it  has  been  hfild  upon  an  indictment  for  sheep-stealing  that  a 
removal  whilst  the  sheep  is  alive  is  essential  to  constitute  the  of- 
fence. («) 

But  where  an  animal  has  the  same  appellation,  whether  it  be  alive 
or  dead,  and  it  makes  no  difference  as  to  the  ofience,  whether  it  were 
alive  or  dead ;  and  the  indictment  uses  such  appellation,  it  is  no  va- 
riance if  the  animal  was  dead  at  the  time  the  ofience  was  committed. 
The  prisoner  was  indicted  for  receiving  a  lamb  knowing  the  same  to 
have  been  stolen,  and  the  lamb  had  been  killed  before  it  was  received ; 
upon  a  case  reserved,  the  Judges  all  agreed  that  the  conviction  was 
ffood,  as  it  was  immaterial  as  to  the  prisoner's  offence  whether  the 
Iamb  was  alive  or  dead,  his  offence  and  the  punishment  for  it  being 
in  both  cases  the  same,  (a) 

The  offence  of  larceny  is  transitory  and  not  local,  it  is  therefore  P«nih. 
idimaterial  whether  there  be  any  such  parish  in  the  county  as  that 
laid  in  the  indictment.  On  an  indictment  for  larceny  "  at  tne  parish 
of  Hales  Owen  in  the  county  of  Worcester"  it  appeared  that  the  parish 
of  Hales  Owen  is  partly  in  \Vorcestershire,  and  partly  in  Shropshire  ; 
and  it  was  held  that  the  indictment  was  sufficient  (6) 

Where   an   indictment  upon   the  2  Geo.   2,   c.   25,    (now   re-  Condotion  of 
pealed),  stated  the  offence  to  have  been  committed  against  the  form  wiin^ctttent 
of  the  statute,  and  not  of  the  statutes,  it  was  objected  to,  on  the  ^"25.  *^ 
ground  of  the  2  Geo.  2,  c.  25,  having  once  expired,  and  being 
revived   by  the   9   Geo.   2,   c.   18.      It  became   unnecessary  for 
the  Judges  to  give  any  opinion  on  this  objection,  another  point 
having  been  reserved  for  their  consideration ;  but  those  Judges  who 
flidverted  to  it  thought  the  form  of  the  indictment  good,  and  that  the 
re-enacting  statute  was  the  only  statute  in  force  against  the  offence ;  (c) 
and  in  a  subsequent  case,  an  indictment  for  stealing  bank*notes  against 
the  form  of  the  statute  was  ruled  to  be  ffood.  {d) 

An  indictment  for  a  common  law  felony  must  contain  a  contra 
pacemi  and  so  must  an  indictment  for  stealing  articles,  the  stealing 
of  which  is  made  felony  by  statute ;  and  laying  the  offence  to  have 
been  against  the  form  of  the  statute  will  not  supply  the  defect  An 
indictment  was  for  stealing  bank-notes  against  the  form  of  the 
statute,  but  it  was  not  laid  to  be  against  the  peace,  &c.  and,  afler 
conviction,  the  Judges  held  the  indictment  bad,  and  judgment  was 
arrested,  (e) 

But  objections  of  this  kind  will  not  now  avail  in  arrest  or  reversal  Vhat  defecu 
of  jiklgment     The  7  Geo.  4,  c.  64,  s.  20,  professing  to  have  for  its  J^'j^^^**''** 
object  that  the  punishment  of  offenders  may  be  less  frequently  in-  ment  after 
terrupted  in  consequence  of  technical  niceties,   enacts  **that   no  ▼erdictor 

otherwue. 

(z)  Rc±  IF.  Williams,  R.  &  M.  C.  C.  R.  county  of  B.    Rex  v.  Brookes,  Worcester 

107.     See  this  case,  post.ja.  137.  Spr.  Ass.  1842,  Addenda  to  1  vol.  Reg.  «. 

(a)  Rex  V.  Pockering,  R.  &  M.  C.  C.  R.  Jackson,  ibid. 

242.  (c)  Phipoe's  case,  1795.    2  East,  P.  C. 

(6>   'Rex   V.  Perkins,  4  C.  &  P.  363.  c.  16,8.  37,  p.  599,601.     j4nte,  p.  79, 
See  Rex  9,  Woodward,  R.  &  M.  0.  C.  R.  (d)  Morgan's  case,  dor,  Lawrence,  J., 
323,  where  tbere  was  no  such  parish  as  that  Reading  Lent  Ass.  1796.    2  East,  P.  C. 
laid  in  an  indictment  for  burning  a  stack  of  c.  16.  s.  37,  p.  601.     Lawrence,  J.,  con- 
beans,    and   it  was  held  immaterial.     If,  ferred  with  Thomson,  B.,  on  the  occasion, 
however,  the  offence  were  local,  as  bur-  who  declared  bis  concurrence,  considering 
glary,  house-breaking,  &c.,  a  variance  in  the  reviving  statute  as  in  effect  re-enacting 
the  name  of  the  paruh  would  he  fatal ;  or  the  provisions  of  the  expired  law. 
if  it  tamed  oat  to  be  part  m  and  part  out  of  (e)  Rex  v.  Cook,  East  T.  1810,  lf& 
die  county,  where  it  was  described  in  the  Bajley,  J.,  and  Russ.  &  Rj,  176. 
jmad  wmy,  m  the  parish  of  A./  in  the 
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judgment  upon  any  indictment  or  information  for  any  felony  or  mis- 
demeanor, whether  after  verdict  or  outlawry,  or  by  confession, 
default,  or  otherwise,  shall  be  stayed  or  reversed  for  want  of  the  aver- 
ment of  any  matter  unnecessary  to  be  proved,  nor  for  the  omission  of 
the  words  *  as  appears  by  the  record,'  or  of  the  words  '  with  force  and 
arms,'  or  of  the  words  *  against  the  peace,'  nor  for  the  insertion  of 
the  words  '  against  the  form  of  the  statute,'  instead  of  the  words 
'  against  the  form  of  the  statutes,'  or  vice  versd,  nor  for  that  any 
person  or  persons  mentioned  in  the  indictment  or  information,  is  or 
are  designated  by  a  name  of  office  or  other  descriptive  appellation 
instead  of  his,  her,  or  their  proper  name  or  names,  nor  for  omitting  to 
state  the  time  at  which  the  offence  was  committed,  in  any  case  where 
time  is  not  of  the  essence  of  the  offence,  nor  tor  stating  the  time  im- 
perfectly, nor  for  stating  the  offence  to  have  been  committed  on  a 
day  subsequent  to  the  finding  of  the  indictment  or  exhibiting  the 
information,  or  on  an  impossible  day,  or  on  a  day  that  never  hap- 
pened, nor  for  want  of  a  proper  or  perfect  venue,  where  the  court 
shall  appear  by  the  indictment  or  information  to  have  had  jurisdiction 
over  the  offence." 
A  hid  contra  A  bad  conclusion  of  contra  pacem  is  as  no  contra  paceniy  and  is 
pacem  is  cured,  cured  after  verdict  by  this  section.  If,  therefore,  an  indictment 
for  an  offence  committed  in  the  reign  of  one  king  conclude  against 
the  peace  of  another  king,  the  error  is  cured  by  this  section.  An 
indictment  preferred  in  May,  1832,  charged  that  the  prisoner  on  the 
12th  of  March,  1830,  had  in  his  possession  a  bill  of  exchange,  and 
that  afterwanls,  to  wit,  on  the  day  and  year  aforesaid,  he  foi^d  an 
acceptance  on  the  said  bill  of  exchange,  and  concluded  "  against 
the  peace  of  our  lord  the  king."  At  the  conclusion  of  the  case  for 
the  prosecution,  it  was  objected  that  inasmuch  as  the  felony  was  com- 
mitted in  the  reign  of  the  late  king,  and  the  indictment  was  not 
preferred  till  William  the  Fourth  came  to  the  throne,  the  indictment 
ought  to  have  concluded  ^^  against  the  peace  of  our  lord  the  late 
king ;"  but,  upon  a  case  reserved,  the  Judges  held  unanimously  that 
the  objection  was  cured  by  the  statute,  (e) 
deraurre?^"  But  such  a  conclusion  is  still  bad  upon  demurrer.  An  indictment 
alleged  a  forgery  to  have  been  committed  on  the  third  of  June  in  the 
seventh  year  of  William  the  Fourth,  but  concluded  "  against  the 
peace  of  our  lady  the  now  queen,"  and  upon  demurrer  it  was  held  that 
the  indictment  was  bad  for  not  concluding  ^^  against  the  peace  of  the 
late  king."  (/)  And  if  the  indictment  be  good  upon  the  face  of  it, 
but  the  offence  be  proved  to  have  been  committed  in  a  different 
reign  from  that  alleged,  the  prisoner  must  be  acquitted.  An  indict- 
ment for  uttering  a  forged  receipt  charged  the  offence  to  have  been 
committed  in  the  first  year  of  the  reign  of  queen  Victoria,  and  con- 
cluded '^against  the  peace  of  our  lady  me  now  queen."  The 
uttering  was  in  the  reign  of  William  the  Fourth,  and  it  was  held  that 
the  variance  was  fatal,  because  there  was  a  distinct  averment  that 
the  offence  was  against  the  peace  of  the  now  queen,  and  the  proof 
negatived  that  averment ;  and  as  the  indictment  was  good  on  the 
face  of  it,  the  prisoner  could  not  demur,  and  therefore,  the  time  to 
take  the  objection  was  when  it  appeared  by  the  evidence  at  what  time 
the  offence  was  committed.  (^) 

(e)  Rex  V.  Chalmon,  R.  &  M.  C.  C.  R.      tried  March  13,  1838. 
362.    6  C.  &  P.  331 .  (  g)  Reg.  v.  Pringlc,  2  M.  &  Rob.  276, 

(/)  R«g*  9.  Smith,  2  M.  &  Rob.  109,      Enktne,  J. 
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The  entire  omission  of  ** against  the  form  of  the  statute"  in  aa  Ominwn of 
indictment  for  an  offence  created  by  statute,  is  not  cured  by  this  eomra  fifmam. 
section.  The  juiy  found  a  prisoner  guilty  on  two  counts  for  lar- 
ceny in  stealing  bank-notes,  neither  of  which  counts  concluded 
'^  against  the  form  of  the  statute ;"  and  it  was  objected,  after  verdict, 
that  both  counts  were  bad  in  point  of  law,  as  the  offence  of  stealing 
a  bank-note  was  not  an  offence  at  common  law,  but  was  created  by 
statute ;  and,  upon  a  case  reserved,  the  Judges  held  the  omission 
&tal,  and  not  cured  by  this  section,  and  Uie  judgment  was  ar- 
rested. (A) 

So  where  an  indictment  aeainst  a  bankrupt  for  fraudulently  con- 
cealing part  of  his  effects  omitted  the  conclusion  *^  against  the  form 
of  the  statute,"  and  it  was  objected,  in  arrest  of  judgment,  that  it  was 
bad  on  account  of  such  omission ;  the  Judges,  upon  a  case  reserved, 
held  that  the  omission  was  not  cured  by  this  section,  and  that  it  was 
&tal  to  the  indictment,  (i) 

Objections  to  an  indictment  which  fall  within  sec  20  or  sec  21   Obfeetbiis 
must  be  taken  by  demurrer,  and  it  is  too  kte  to  take  them  after  a  ^'^i^^^S^ 
plea  of  not  guilty,  though  before  verdict.     The  case  for  the  proee-  JJ^en  on 
cution,  on  an  indictment  for  housebreaking  and  stealing  money  demiintf. 
therein  against  the  form  of  the  statute,  being  closed,  it  was  submitted 
that  the  indictment  ought  to  have  concluded  contra  formam  stattUa^ 
rum ;  that  the  prisoner  was  in  &ct  proceeded  against  under  two 
statutes,  the  7  &  8  Geo.  4,  c.  29,  s.  12,  and  the  3  &  4  Win.  4,  c.  44, 
s.  2«     For  the  prosecution  it  was  uiged  that  the  defect  was  cured  by 
sec  20,  and  that  the  objection  oud^t  to  have  been  raised  by  de- 
murrer, and  it  was  said  that  Parke,  JB.,  had  at  a  former  assize  ruled 
that  no  advantage  could  be  taken  of  any  defect  cured  by  the  20tb 
and  21st  sections,  except  by  demurrer.     Alderson,  B.,  ^^  I  am  clearly 
of  that  opinion,  and  atn  glad  to  find  it  confirmed  by  the  authority  of 
my  brother  Parke.     The  object  of  the  Legislature,  as  it  is  stated  in 
the  preamble,  was  to  discourage  "  technical  niceties,  which  interrupt 
the  punishment  of  offenders.      Here  this  objection  is  indeed  taken 
before  verdict,  but  still  too  late,  for  it  should  have  been  taken  by 
demurrer."  (y) 

The  7  Geo.  4,  c  64,  s.  21,  enacts,  "that  no  judgment  after  verdict  IVhat  s^ 
upon  any  indictment  or  information  for  any  felony  or  misdemeanor  ^^"^1  ©/ 
shall  be  stayed  or  reversed  for  want  of  a  similiter,  nor  by  reason  that  revene  judg^- 
the  juiy  process  has  been  awarded  to  a  wrong  officer  upon  an  in-  mtntaftei' 
sufficient  su^nestion,  nor  for  any  misnomer  or  misdescription  of  the  '^^'^ 
officer  returning  such  process,  or  of  any  of  the  juronsi,  nor  because 
any  person  has  served  upon  the  jury  who  has  not  been  returned  as 
a  juror  by  the  sheriff  or  other  officer ;  and  that  where  the  offence 
changed  has  been  created  by  any  statute,  or  subjected  to  a  greater 
degree  of  punishment,  or  excluded  from  the  benefit  of  clergy  by  any 
statute,  the  indictment  or  information  shall  after  verdict  be  held 

i^h)  Rex  t>.  Pearson,  R.  &  M.  C.  C.  R.  the  letter  «  to   the    word  statute.     See 

313.  2  Hawk.  P.  €.  c.  25,  s.  98,  where  it  is  said 

(f)  Reg.  V.  Radclifie,  2  Moo.  C.  C.  R.  to  be  the  common  practice  at  this  day 

68.     2  Lew.  57.  while  the  grand  jury  who  found  the  bill  is 

O)  Reg-  v*  La^>  2  M.  &  Rob.  197.  before  the  court  to  amend  it  by  their  con-' 

Alderson,  B.,  is  reported  to  have  added,  sent  in  a  matter  of  form,  as  the  Bam«' 

**  Even  if  it  had  been  taken  then,  I  should  or  addition  of  a  party.     See  also  Kel.  97^ 
We  recommended  the  grand  jury  to  add 
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7  &  8  Geo.  4, 
c.  28,  8.  14. 
Rule  for  the 
interpretation 
of  all  criminal 
statutes. 


Trial.  Larceny 
must  be  tried 
in  the  proper 
county.     But 
this  offence 
is  considered 
as  committed 
in  every 
county  into 
which  the 
thief  carries 
the  goods. 


sufficient  to  warrant  the  punishment  prescribed  by  the  statute,  if  it 
describe  the  oflTence  in  the  words  of  the  statute." 

It  will  not  now  be  an  objection  to  an  indictment,  that  the  matters 
alleged  or  the  persons  described  in  it,  do  not  correspond  in  number 
or  gender  with  the  descriptions  in  the  statute  upon  wnich  it  is  framed. 
The  7  efe  8  Geo.  4,  c.  28,  s.  14,  enacts,  '*  that  wherever  this  or  any 
other  statute  relating  to  any  offence,  whether  punishable  upon  in- 
dictment or  summary  conviction,  in  describing  or  referring  to  the 
offence  or  the  subject  matter  on  or  with  respect  to  which  it  shall  be 
committed,  or  the  offender,  or  the  party  affected,  or  intended  to  be 
affected  by  the  offence,  hath  used  or  shall  use  words  importing  the 
singular  number  or  the  masculine  gender  only,  yet  the  statute  shall 
be  understood  to  include  several  matters  as  well  as  one  matter,  and 
several  persons  as  well  as  one  person,  and  females  as  well  as  males, 
and  bodies  corporate  as  well  as  individuals,  unless  it  be  otherwise 
specially  provided,  or  there  be  something  in  the  subject  or  context 
repugnant  to  such  construction ;  and  wherever  any  forfeiture  or  pe- 
nalty is  payable  to  a  par^  aggrieved,  it  shall  be  payable  to  a  body 
corporate  In  every  case  where  such  body  shall  be  the  party  ag- 
grieved." 

Larceny,  like  every  other  offence,  must  regularly  be  tried  in  the 
same  county  or  junsdiction  in  which  it  was  committed :  but  it  should 
be  noted  with  respect  to  larceny,  that  the  offence  is  considered  as 
committed  in  every  county  or  jurisdiction  into  which  the  thief  carries 
the  goods ;  for  the  legal  possession  of  them  still  remains  in  the  true 
owner,  and  every  moment's  continuance  of  the  trespass  and  felony 
amounts  to  a  new  caption  and  asportation,  (j) 

Therefore,  if  a  man  steal  goods  in  the  county  of  A.  and  cany  them 
into  the  county  of  B.,  he  may  be  indicted  for  the  larceny  in  the 
county  of  B.  But  if  a  compound  larceny  be  committed  in  one 
county,  and  the  offender  carry  the  property  into  another,  though  he 
may  be  convicted  in  the  latter  county  of  the  simple  larceny,  he 
cannot  be  there  convicted  of  the  compound  larceny.  Thus  where 
the  prisoner  robbed  the  mail  of  a  letter  either  in  Wiltshire  or  Berk- 
shire, and  brought  it  into  Middlesex,  and  was  indicted  capitally  in 
Middlesex  on  the  statutes  5  Geo.  3,  c.  25,  s.  7,  and  7  Geo.  3,  c.  40, 
the  Judges,  upon  a  case  reserved,  held  that  he  could  not  be  convicted 
capitally  out  of  the  county  in  which  the  letter  was  taken  from  the 
mail,  (k)  So  robbery  can  only  be  tried  in  the  county  where  committed ; 
the  felony  travels.  (/  )  The  larceny  may,  however,  in  some  respectif 
be  considered  as  a  new  larceny,  and  as  not  necessarily  including  all 
the  qualities  of  the  original  larceny :  therefore,  if  the  thing  stolen  is 
altered  in  character  in  the  first  county  so  as  to  be  no  longer  what  it 
t^as  when  stolen,  an  indictment  in  the  second  county  must  describe 
it  according  to  its  altered,  and  not  according  to  its  original  state* 
An  indictment  was  preferred  in  Hertfordshire  for  stealing  four  live 
tame  turkies ;  and  it  appeared  that  they  were  stolen  alive  in  Cam- 
bridgeshire, killed  there,  and  carried  dead  into  Hertfordshire ;  and 
u{X)n  the  point  being  saved,  the  Judges  held  that  though  the  carrying 
into  Hertfordshire  constituted  a  larceny  in  that  county,  yet  it  was  a 


(/)  S  Inst.  113.  1  Hale,  507,  508. 
2  Hale,  163.  1  Hawk.  P.  C.  c.  33,  s.  52. 
4  Black.  Com.  304.  2  East,  P.  C.  e.  16, 
t.  156,  p.  771. 


(k)  Rex  V.  Thomson,  Hil.  T.  1795,  MS. 
Bayley,  J. 
(0  1  Hale,  536. 
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new  larceny  there,  and  a  larceny  of  dead  turkies  not  of  live  ones,  (m) 
So  where  the  prisoner  was  indicted  for  stealing  ''  a  brass  furnace''  in 
Herefordshire,  and  it  was  proved  that  he  stole  tne  furnace  in  Radnor- 
shire, broke  it  up  there,  and  carried  the  pieces  into  Herefordshire,  it 
was  held  that  the  prisoner  must  be  acquitted  as  he  never  liad  the  "  brass 
furnace,"  but  merely  certain  pieces  of  brass  in  Herefordshire,  (n) 
But  a  considerable  space  of  time  intervening  between  the  theft  in 
one  county  and  the  carrying  the  stolen  property  into  another  county 
will  not  prevent  the  case  from  being  considered  as  a  larceny  in  the 
county  into  which  the  property  is  carried.  Upon  the  4th  of  No- 
vember the  prisoner  stole  a  note  in  Yorkshire,  and  upon  the  4th  of 
March  he  carried  it  into  Durham  ;  and  he  was  indicted  for  stealing 
it  in  Durham :  and,  upon  a  case  reserved,  the  Judges  were  clear  that 
the  interval  between  the  first  taking  and  the  carrying  it  into  Durham, 
did  not  prevent  it  from  being  a  larceny  in  Durham,  and  that  the 
conviction  in  that  county  was  right  {o) 

The  following  case  was  ruled  upon  the  principle  that  the  larceny  The  four 
in  the  county  into  which  a  thief  carries  the  goods  may  be  in  some  ^J^"*^ 
respects  of  a  difierent  nature  from  the  larceny  m  the  county  in  which  }„  Gloucerter- 
he  first  took  them.     Four  prisoners  were   indicted  for  steaHng  a  sbire,  divided 
variety  ofarticlesofhardware  in  the  county  of  ^orc^#<tfr.  Itappjeared  ^^^'"]|^3^ 
upon  the  evidence  that  the  articles  in  question  were  made  up  into  a  then  carried 
packiu^  at  Birmingham,  and  dispatched  by  the  canal  fix)m  that  place  their  shares 
to   Worcester,  to  be  forwarded  down  the  river  Severn   to  Bristol  J°JJi,^°™^ 
The  package  arrived  safely  at  Worcester,  where  it  was  transferred  in  their 'sepa- 
fix)m  the  canal  boat  to  a  barge  called  the  Blucher,  in  which  it  was  to  rate  bags : 
be  conveyed  a  creat  part  of  the  way  down  the  Severn  ;  namely,  to  "J^^^JJ^this 
a  place  called  firimspill  in  the  county  of  Gloucester.     The  prisoners  was  not  a  joint 
were  bargemen  on  board  the  Blucher ;  and  during  the  voyage  from  larceny  in 
Worcester  to  Brimspill,  the  course  of  which  was  nearly  equal  in  the  ^^^^^' 
two  counties  of  Worcester  and  Gloucester^  being  about  thirty  miles  separate  lar- 
in  each,  the  articles  in  question  were  stolen  from  the  package ;  but  cenies  in  that 
they  were  not  missed  till  the  barge  arrived  at  Brimspill.     At  that  <^'*"*7*  (P) 
place  the  cai^o  was  unloaded,  and  put  on  board  another  vessel,  to  be 
carried  onwards  to  Bristol;  and  the   Blucher  barge  returned  to 
Worcester  navigated  by  the  prisoners.     Suspicion  having  fallen  upon 
them,  they  were  apprehended  in  the  county  of  JVorcestery  when 
their  respective  ba^  were  immediately  searched,  and  a  portion  of  the 
stolen  articles  was  found  in  each  of  them.     It  was  then  proved,  that 
upon  their  apprehension,  and  upon  being  required  to  account  for  the 
possession  of  the  articles,  they  stated  that  the  package  was  broken  by 
accident  while  on  board  the  Blucher,  on  the  voyage  from  Worcester 
to  Brimspill,  when  the  articles  fell  out,  and  they  took  them  and 
made  a  division  of  them  immediately.     They  did  not  state  at  what 
part  of  the  voyage  this  transaction  took  place ;  but  it  appeared  pro- 
oable  that  it  took  place  in  the  county  of  Gloucester,  and  there  was 
no  evidence  to  rebut  that  probability.     Upon  these  facts  the  learned 
Judge  ruled  that  the  indictment  could  not  be  supported  against  the 
prisoners  as  for  a  joint  larceny  in  the  county  <*f  Worcester,  and  put 

(m)  Bex  V.  Edwards  and  Walker,  Hil.  (o)  Rex  r.  Parkin.  Mich.  T.  1824.  MS. 

T.   1823,  Ma  Bayley,  J.,  and  Russ.  &  Bayley,  J.,  and  R.  &  M.  C.  C.  R.  45. 

Ry.  497,  ojife,  p.  1 12.  (p)  This  case  would  now  fall  within  the 

(n)  Bex  V.  HaUoway.  1  C.  &  P.   127,  7  Geo  4,  c.  64,  s.  13,;»*f,  p.  120. 
Hallock,B. 
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the  counsel  for  the  prosecution  to  his  election :  who  accordingly  pro- 
ceeded affainst  one  only  of  the  prisoners,  who  was  convicted,  and 
sentenced  to  transportation*  {k) 
If  two  persons  But  if  two  persons  be  guilty  of  a  felonious  taking  in  one  county, 
jointly  steal  in  anj  q^q  of  them  alone  carry  the  property  into  another  county,  yet  if 
md  ccMDcur  in  ^®  Other  afterwards  concur  with  nim  in  the  second  county  in  secu- 
flecoring  the  ring  the  possession,  both  may  be  jointly  indicted  in  the  second  county, 
if*^  "  County  and  Donovan  laid  a  plan  to  get  some  coats  from  the  prose- 

Jhey  maybe  cutrix  under  pretence  of  buying  them.  The  prosecutrix  had  them 
indicted  in  that  in  Surrey  at  a  public-house;  the  prisoners  got  her  to  leave  them 
^'^^^y*  with  Donovan  whilst  she  went  with  County,  that  he  might  get  the 

money  to  pay  for  them ;  in  her  absence  Donovan  carried  them  into 
Middlesex,  and  County  afterwards  joined  him  there,  and  concurred 
in  securing  them.  The  indictment  was  laid  against  both  in  Middle- 
tex ;  and  upon  a  case  reserved,  the  Judges  were  unanimous  that  as 
County  was  present  aiding  and  abetting  in  Surrey  at  the  original 
larceny,  his  concurrence  afterwards  in  Middlesex^  though  after  an 
interval,  might  be  connected  with  the  original  taking,  and  brought 
down  his  larceny  to  the  subsequent  possession  in  Middlesex.  They 
therefore  held  the  conviction  right  (/) 

So  if  two  jointly  commit  a  larceny  in  one  county,  and  one  of 
them  carry  the  stolen  goods  into  another  county,  tne  other  still 
accompanying  him,  witnout  their  ever  being  separated,  they  are 
both  indictable  in  either  county ;  the  possession  of  one  being  the 
possession  of  both  in  each  of  the  counties,  as  long  as  they  continue 
m  company,  (m) 
TheTOt)perty  The  prisoner  must  have  the  stolen  property  under  his  control 
most^in  1^  in  the  second  county  to  render  him  liable  to  be  indicted  there,  and 
coni^l  bk  the  ^^  ^  ^^^  enough  that  he  has  the  mere  possession  of  it,  he  being  in 
second  county,  the  custody  of  the  constable  who  apprehended  him.  On  an  indict- 
ment for  stealing  two  geldings  in  Kent,  the  only  evidence  to  sup- 
port the  charge  of  steahng  in  Kent  was,  that  when  the  prisoner  was 
apprehended  at  Croydon,  in  Surrey,  he  said  he  had  been  at  Dorking 
to  fetch  them,  and  that  they  belonged  to  his  brother,  who  lived  at 
Bromley.  The  police  officer  offered  to  go  to  Bromley.  They  took 
the  horses,  and  went  as  far  as  Beckenham  Church,  when  the  prisoner 
said  he  had  left  a  parcel  at  the  Black  Horse  in  some  place  in 
Kent  The  police  officer  accordingly  went  thither  with  him,  each 
riding  one  of  the  horses ;  when  they  got  there  the  officer  gave  the 
horses  to  the  ostler.  The  prisoner  made  no  inauiry  for  the  parcel, 
but  made  his  escape,  and  afterwards  was  again  apprehended  in 
Surrey.  And,  on  a  case  reserved,  the  Judges  were  unanimously  of 
opinion  that  there  was  no  evidence  to  be  left  to  the  jury  of  stealing 
in  Kent  (n) 

(k)  Rez  V.  Baraett,  Smith,  Burton,  and  to  recommend  them  strongly  to   mercy. 

Pinaer,  cor.  Holroyd,  J.,  Worcester  Sam.  And  it  should  seem  that  such  a  plea  might 

Ass.  1818.    Separate  indictments  were  af-  have  succeeded.    See  Rex  o.  Dimn,  R.  & 

terwards  preferred  against  the  three  other  M.  C.  C.  R.  424.    C.  S.  6. 

prisoners,  (as  the  grand  jury  had  not  been  (/)  Rez  o.  County,  East.  T.  1816,:MS. 

discharged,)  to  which  theypleaded  guilty.  Bayley,  J. 

The  learned  counsel  (Sir  Wm.  Owen)  who  (m)   Rez  v,   M'Donagh,   Carr.   Sapp. 

was  retained  to  defend  them,  inclined  much  2nd  edit.  23. 

to  put  in   a  plea  of  autri^ois  aequU  on  (»)  Rez  v.  Simmonds,  R.  &  M.  C.  C.  R. 

their  behalf ;  and  only  permitted  them  to  408. 
plead  guilty,  on  the  prosecutor  undertaking 
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It  should  further  be  observed,  that  there  are  some  exceptions  to  Exceptions  to 
the  rule  that  a  larceny  is  committed  in  every  county  or  jurisdiction  <*»«  rule  that 
into  which  the  thief  carries  the  goods.     For  if  the  original  taking  *j^J}^'in 
be  such  whereof  the  common  law  cannot  take  cognizance,  as  if  the  every  county 
^^Kxls  be  stolen  at  sea,  the  thief  cannot  be  indicted  for  the  larceny  »nto  which 
m  any  county  into  which  he  may  carry  them,  (o)  carrS'tiie 

So  if  a  larceny  be  committed  out  of  the  kingdom,  though  within  goods, 
the  king's  dominions,  bringing  the  stolen  goo(&  into  this  kingdom 
will  not  make  it  larceny  nere.  The  prisoner  stole  a  quantity  of 
wearing  apparel  at  St.  Helier's,  in  Jersey^  and  they  were  shortly 
afterwards  found  in  his  possession  in  the  county  of  Dorset ;  upon  a 
case  iieserved  it  was  held  that  this  was  not  larceny  in  Dorsetshire, 
and  that  the  case  did  not  fall  within  the  7  &  8  Geo.  4,  c.  29,  s.  76, 
as  Jersey  could  not  be  considered  as  part  of  the  united  king- 
dom, (oo)  So  if  a  larceny  be  committed  in  France,  the  party 
cannot  be  tried  in  England,  though  he  bring  the  goods  here,  (p) 

Asimilar  exception  prevailed  formerly  where  the  original  taking  was  Exceptions  u 
in  Scotland  or  Ireland     And  it  appears  to  have  been  holden,  tnat  a  to  Scotland 
thief  who  had  stolen  eoods  in  Scotland  could  not  be  indicted  in  the  *"*^  inland. 
county  of  Cumberland,  where  he  was  taken  with  the  goods,  (q)    But  Removed  by 
the  7  &  8  Geo.  4,  c.  29,  s.  76,  enacts,  **  that  if  any  person  having  stolen  7  &  a  Geo.  4, 
or  otherwise  feloniously  taken  any  chattel,  money,  valuable  security,  ^'  ^^'  ••  ^®* 
or  other  property  whatsoever  in  any  one  part  of  me  united  kingdom, 
shall  afterwuxis  have  the  same  property  in  bis  possession  in  any 
other  part  of  the  united  kingdom,  he  may  be  dealt  with,  indicted, 
tried,  and  punished  for  larceny  or  theft  in  that  part  of  the  united 
kinsdom  where  he  shall  so  have  such  property,  in  the  same  manner 
as  if  he  had  actually  stolen  or  taken  it  in  that  part ;  and  if  any 
person  in  any  one  part  of  the  united  kingdom  shall  receive  or  have 
any  chattel,  money,  valuable  security,  or  other  property  whatsoever 
which  shall  have  been  stolen  or  otherwise  feloniously  taken  in  any 
other  part  of  the  united  kingdom,  such  person,  knowing  the  said 
property  to  have  been  stolen  or  otherwise  feloniously  taken,  he 
may  be  dealt  with,  indicted,  tried,  and  punished  for  such  offence 
in  that  part  of  the  united  kingdom  where  ne  shall  so  receive  or  have 
the  said  property,  in  the  same  manner  as  if  it  had  been  originally 
stolen  or  taken  m  that  part"  (r) 

We  have  seen  that  tne  stealing  of  things  affixed  to  the  freehold  Stealing ' 
was  not  a  larceny  at  common  law,  (#)  and  although  it  is  made  ^*»*'^^- 
felony  by  the  7  &  8  Geo.  4,  c  29,  s.  44,  still  the  prisoner  cannot 
be  indicted  in  any  other  county  except  the  one  in  which  the  fixtures 
are  first  taken.  The  prisoner  was  indicted  at  common  law  for 
stealing  lead  in  Middlesex ;  the  lead  had  been  stolen  from  a  church 
at  Iver,  in  Buckinghamshire,  and  the  prisoner  was  found  in  posses- 
sion of  it  at  Southall,  in  Middlesex,  a  place  within  the  jurisdiction 
of  the  Central  Criminal  Court,  which  Iver  was  not ;  and  it  was  held 

(o)  3  IdsL  113.     1  Hawk.  P.  C.  c.  33,  p.  772. 

1. 52.  (r)  The  statutes  45  Geo.  3,  c.  92.  and 

(oo)  Rex  9.  Prowes,  R.  &  M.  C.  C.  R.  54  Geo.  3,  c.  186,  make  pronsion  for  tbe 

349.  more  easy  approhendinf  and  bringinff  to 

(p)  ^^-  ^'   Madge,  9  C.  &   P.  29,  trial  offenders  escaping  from  one  part  of  tbe 

PvKe,  B.  United   Kingdom  to  tbe  other,  and  from 

(q)  Rez  V.  Anderson  and  others,  Carlisle  one  county  to  another. 

Sma.  Ajs.   1763,  and  before  the  Judges,  (t)  Ante,  p.  62. 
Nov.  1763,  2  East,  P.  C.  c.  16,  s.  156, 
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that  the  prisoner  could  not  be  convicted  within  the  jurisdiction  of 
the  Central  Criminal  Court  (s) 

By  the  7  &  8  Geo.  4,  c.  29,  s.  78,  "  where  any  felony  or  misde- 
meanor punishable  under  this  act  shall  be  committed  within  the 
jurisdiction  of  the  Admiralty  of  England,  the  same  shall  be  dealt 
with,  inquired  of,  tried,  and  determined  in  the  same  manner  as  any 
other  felony  or  misdemeanor  committed  within  that  jurisdiction." 

Some  general  provisions  have  also  been  made  with  respect  to 
offences  committed  near  the  boundaries  of  counties,  and  during  a 
journey  or  voyage  through  several  counties. 

The  7  Geo.  4,  c  64,  s.  12,  for  the  more  effectual  prosecution  of 
offences  committed  near  the  boundaries  of  counties,  or  partly  in 
one  county  and  partly  in  another,  enacts,  "  that  where  any  felony 
or  misdemeanor  shall  be  committed  on  the  boundary  or  boundaries 
of  two  or  more  counties,  or  within  the  distance  of  five  hundred 
yards  of  any  such  boundary  or  boundaries,  or  shall  be  begun  in  one 
county  and  completed  in  another,  every  such  felony  or  misdemeanor 
may  be  dealt  with,  inquired  of,  tried,  determined,  and  punished  in 
any  of  the  said  counties,  in  the  same  manner  as  if  it  had  been 
actually  and  wholly  committed  therein."  {t) 

We  nave  seen  that  the  provisions  of  this  section  do  not  apply  to 
prosecutions  in  limited  junsdictious,  but  only  to  county  boundaries^ 
and  to  county  prosecutions,  {u) 

It  may  be  observed,  that  an  important  alteration  has  recently 
been  maiie  in  the  boundaries  of  some  counties  by  the  Boundary 
Act,  2  &  3  Wm.  4,  c  54,  and  the  Municipal  Reform  Act,  5  &^ 
Wm.  4,  c.  76 ;  so  that  if  a  felony  be  now  committed  in  that  part 
of  the  county  of  a  town,  which  has  been  added  to  it  by  the  Boundary 
Act  and  the  Municipal  Reform  Act,  it  is  triable  within  the  county 
of  the  town.  The  prisoner  was  indicted  for  wounding  with  intent 
to  do  grievous  bodily  harm ;  the  offence  was  committed  at  a  place 
which  was  added  to  the  borough  of  Haverfordwest,  which  ia  a 
county  of  itself,  by  the  Boundary  Act,  and  declared  by  the  Muni- 
cipal Reform  Act  to  be  part  of  the  borough,  the  place  in  question 
not  having  been  within  the  borough  before  the  passing  of  those 
acts ;  and  it  was  held  that  the  prisoner  might  be  tried  by  a  jury  of 
the  borough,  {v) 

By  the  7  Geo.  4,  c.  64,  s.  13,  "  where  any  felony  or  misdemeanor 
shall  be  committed  on  any  person,  or  on  or  in  respect  of  any  pro- 
perty in  or  upon  any  coach,  waggon,  cart,  or  other  carriage  whatever 
employed  in  any  journey,  or  shall  be  committed  on  any  person,  or 
on  or  in  respect  of  any  property  on  board  any  vessel  whatever 
employed  on  any  voyage  or  journey  upon  any  navigable  river, 
canal,  or  inland  navigation,  such  felony  or  misdemeanor  may  be 
dealt  with,  inquired  of,  tried,  determined,  and  punished  in  any 
county,  through  any  part  whereof  such  coach,  waggon,  cart,  carriage, 


(*)  Rex  V.  Millar,  7  C.  &  P.  665,  Park, 
J.  A.  J.,  Alderson,  B..  and  Patteson,  J. 
The  44th  section  does  not  make  the  steaUng 
fixtures  a  larceny*  it  only  provides  that  the 
"  offender  shall  be  guilty  of  felony,"  and 
punished  **in  the  same  manner  aa  in  the 
case  of  simple  larceny."  C.  S.  G. 

(0  See  Rex  v.  Ruck,  MSS.  C.  S.  G., 
Ante,  vol.  1,  p.  827. 


(tt)  Rex  ».  Welsh,  R.  &  M.  C.  C.  R. 
175,  ante,  vol.  l,p.  550. 

(r)  Rex  V.  Filler,  7  C.  &  P.  337, 
Coleridge,  J.  In  Rex  v.  the  Justices  of 
Gloucestershire,  4  Ad.  &  £.  689,  it  was 
held  that  the  effect  of  these  statutes  was  to 
transfer  the  parts  entirely  and  for  all  pur- 
poses out  of  the  one  county  into  the  other. 
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or  vessel  shall  have  passed,  in  the  course  of  the  journey  or  voyage 
during  which  such  felony  or  misdemeanor  shall  have  been  com- 
mitted, in  the  same  manner  as  if  it  had  been  actually  committed 
in  such  county ;  and  in  all  cases  where  the  side,  centre,  or  other 
part  of  any  highway,  or  the  side,  bank,  centre,  or  other  part  of  any 
such  river,  canal,  or  navigation  shall  constitute  the  bounaary  of  any 
two  counties,  such  felony  or  misdemeanor  may  be  dealt  with,  in- 
quired of,  tried,  determined  and  punished  in  either  of  the  said 
counties,  through  or  adjoining  to,  or  by  the  boundary  of  any  part 
whereof  such  coach,  waggon,  cart,  carriage,  or  vessel  shall  have 
passed,  in  the  course  of  the  journey  or  voyage  during  which  such 
felony  or  misdemeanor  shall  have  been  committed,  in  the  same 
manner  as  if  it  had  been  actually  committed  in  such  county." 

To  bring  a  case  within  this  section,  in  order  to  maintain  an  indict-  Luoeny  on  a 
ment  in  a  county  other  than  that  in  which  the  offence  was  commit-  ^•^• 
ted,  it  must  be  proved  that  the  offence  was  committed  "  in  or  upon 
the  coach,"  &c«  The  prisoner  had  been  held  to  bail  to  appear  at  the 
Cumberland  assizes,  to  answer  a  charge  of  larceny  committed  on  a 
journey.  He  had  acted  as  guard  of  a  coach  from  Penrith  in  the 
county  of  Cumberland  to  Kendal  in  Westmoreland,  and  was  entrust^ 
ed  with  a  banker's  parcel,  containing  bank-notes  and  two  sovereigns ; 
on  changing  horses  at  some  distance  from  Penrith,  he  carried  the 

f»rcel  to  a  privy,  and  while  there  took  out  of  it  the  sovereigns :  and 
arke,  B.,  held  that  as  the  act  of  stealing  was  not  **  in  or  upon  the 
coach,"  the  case  was  not  within  the  statute,  and  the  felony  having 
been  committed  in  Westmoreland,  the  indictment  ought  to  be  pre- 
ferred in  that  county,  (w) 

The  2  &  3  Vict  c  82,  s.  1,  reciting,  that  '^  the  administration  of  Justices  may 
justice  is  hindered  by  the  distance  of  clivers  detached  parts  of  coun-  commit  pri- 
ties  in  England  and  Wales  from  the  body  of  the  counties  to  which  J^tochedMitg 
they  severally  belong,  and  wherein  the  justices  of  the  peace  having  of  counties 
jurisdiction  in  such  detached  parts  for  the  most  part  do  dwell,"  enacts,  ^^^ .™',  . 
that  after  the  26th  August,  1839,  "  it  shall  be  lawful  for  any  justice  co"unty,'and*"^ 
or  justices  of  the  peace  acting  for  any  county  to  act  as  a  justice  or  such  prisoners 
justices  of  the  peace  in  all  thinirs  whatsoever  concemine:  or  in  any  !"*y  *?  *"^ 

•  I--        a.  j*uj..r  a.u  ^         !-•  i_  •  msuchsur- 

wise  reiatmg  to  any  detached  part  of  any  other  county,  which  is  sur-  rounding 
rounded  in  whole  or  in  part  by  the  county  for  which  such  justice  or  county, 
justices  acts  or  act ;  ana  that  all  acts  of  such  justice  or  justices  of  the 
peace,  and  of  any  constable  or  other  officer  in  obedience  thereto, 
shall  be  as  good,  and  all  offenders  in  such  detached  part  may  be 
committed  for  trial,  tried,  convicted,  and  sentenced,  and  judgment 
and  execution  may  be  had  upon  them,  in  like  manner  as  if  such  de- 
tached parts  were  to  all  intents  and  purposes  part  of  the  county  for 
which  such  justice  or  justices  acts  or  act ;  and  all  constables  and  other 
officers  of  such  detached  parts  are  hereby  required  to  obey  the  war- 
rants, orders,  apd  acts  of  such  justice  or  justices,  and  to  perform  their 
several  duties  in  respect  thereof,  under  the  pains  and  penalties  to 
which  any  constable  or  other  officer  may  be  liable  for  a  neglect  of 
duty." 

Dj  sec.  3,  "  the  word  *  county '  shall  be  taken  to  mean  and  include 
county,  riding,  division,  and  parts  of  a  county  having  a  separate 
commission  of  the  peace."  (jc) 

(»)  Sharpe*s  case.  2  Lew.  233.  penses  of  prosecutions  by  the  county  to 

(x)  Sec.  2  provides  for  payment  of  ex*      which  the  aetached  part  belongs. 
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It  has  been  held  that  the  grand  jury  of  the  countjy  which  wholly 
surrounds  a  detached  part  of  another  couDty,  may  find  an  indict* 
ment  for  an  offence  committed  in  such  detached  part,  and  that  the 
prisoner  may  be  tried  by  a  jury  of  such  surrounding  county.  The 
prisoner  was  indicted  in  Dorsetshire  for  larceny  in  a  parish  of 
Somersetshire,  entirely  detached  from  it,  and  surrounded  in  whole 
bv  Dorsetshire.  He  had  been  committed  by  a  Dorsetshire  ma- 
gistrate to  the  gaol  of  that  county.  The  indictment  laid  the  offence 
to  have  been  committed  in  the  parish  of  Holwell,  the  same  being 
a  detached  part  of  the  county  of  Somerset,  surrounded  in  the  whole 
by  the  county  of  Dorset ;  the  venue  in  the  margin,  was  Dorset, 
liie  indictment  did  not  state  that  the  prisoner  was  in  Dorsetshire, 
or  that  he  was  committed  by  a  Dorsetshire  magistrate.  Fitzherbert 
objected,  first,  that  this  should  have  appeared  on  the  tace  of  the  in- 
dictment ;  and,  secondly,  that  the  grand  jury  of  Dorsetshire  could  not 
find  the  bill,  as  there  were  no  woras  in  the  statute  giving  any  power 
to  find  the  bill ;  and  he  referred  to  the  60  Geo.  3,  c.  4,  tue  7  Gea  4, 
c.  64,  8.  12,  and  the  4  &  5  Wm.  4,  c.  36,  to  shew  that  the  word 
'<  try"  in  a  statute  did  not  include  the  finding  of  a  bill  by  the  grand 
jury ;  but  Rolfe,  B.,  overruled  the  objection,  saying,  that  it  would 
strike  the  act  out  of  the  statute-book,  {y) 

Some  evidence  is  requisite  as  to  the  loss  of  the  property,  and 
where  it  appears  that  it  was  last  in  the  possession  of  a  person,  either 
that  person  should  be  called,  or  some  evidence  given  to  show  the 
loss,  tor  otherwise  it  may  be  that  it  has  been  deUvered  by  that  person 
to  die  prisoner,  or  to  some  one  else  from  whom  the  prisoner  may 
have  received  it,  or,  indeed,  it  may  have  been  lost  Upon  an  in- 
dictment for  stesiing  a  horse,  the  prosecutor  proved  that  lie  had  put 
the  horse  to  be  agisted  with  a  person  who  resiaed  twelve  miles  distant 
firom  his  own  residence,  and,  in  conseauence  of  hearing  of  its  loss 
firom  that  person,  he  went  to  the  field  where  the  horse  had  been 
put,  and  discovered  that  it  was  gone.  Gurney,  B.,  ^^  I  think  you 
should  prove  the  loss  more  distincdy,  because  non  constat^  but  the 
prisoners  might  have  obtained  possession  of  the  horse  honestly.  I  do 
not  see  how  we  can  get  at  that  without  the  person  with  whom  it  was 
put  to  agist,  or  his  servant  It  is  perfectly  consistent  with  what 
nas  been  proved  that  the  horse  might  have  sot  out  of  this  person's 
possession  in  some  other  way,  ana  not  by  felony."  {z)  So  where, 
on  a  similar  indictment,  it  appeared  that  a  servant  was  sent  to  turn 
out  a  horse  in  a  field,  and  was  sent  to  fetch  it  up  again  the  next 
morning,  when  it  was  missed,  but  the  servant  was  not  called  as  a 
witness,  and  the  prisoner  was  found  in  possession  of  the  horse  the 


(if)  Reg.  V,  Loader  Et  rdatunu  Ifr. 
Fitihecbert.  S.  C.  Talf.  Dick.  Q.  S.  IRS, 
where  a  ftutrt  u  added  to  the  decision  by 
the  learned  editor ;  bat  with  all  respect  to 
hit  opinion,  it  should  seem  that  the  decision 
is  perfectlj  correct,  as  die  object  of  the  act 
clearly  was  to  render  prisoners  triable  in 
the  surrounding  county,  and  to  prevent 
expense,  and  the  efiect  of  a  contrary  de- 
ciHion  would  be  that  they  never  could  be  so 
tried  in  such  county,  except  where  an 
indictment  had  been  found  by  a  grand  jury 
of  the  countv  to  which  the  detached  part 
belonged ;  which  would  greatly  add  botn  to 


the  inconvenience  and  expense,  which  it  was 
intended  to  avoid.  It  is  difficult  also  to  see 
how  it  can  be  correctly  said  that  a  person  is 
**  tried  in  like  manner  as  if  such  detached 
part  were  to  all  intents  and  purposes  part  of 
the  county  for  which  sucn  justice  acts/* 
unless  he  is  tried  on  an  indictment  found  by 
the  grand  jury  of  such  county ;  for  that 
is  the  mode  in  which  he  would  be  tried  if 
the  part  were  to  all  intents  part  of  that 
county.    C.  S.  G. 

(2)  Rex  p.  Yend,  6  (\   it.  P.  176,  and 
MSS.  C.  S.  G. 
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next  day ;  it  was  held,  that  there  was  not  sufficient  proof  given  of 
the  loss ;  and  that  the  servant  ought  to  have  been  odled  to  prove 
what  he  did  with  the  horse,  as  for  anything  that  appeared  to  the 
contrary,  the  servant  might  have  deliverea  the  horse  to  the  prisoner,  (a) 

With  regard  to  the  evidence  in  cases  of  larceny,  it  generally  E?idence. 
consists,  (unless  the  prisoner  is  detected  in  the  ftct,)  of  proof  of  ^^  ^ 
the  felony  having  been  committed,  and  of  the  goods  stolen  having  ,tolen  property 
been  found  shortly  afterwards  in  the  possession  of  the  prisoner;  b  found  in 
and  upon  such  proof  the  seneral  rule  will  attach,  that  wherever  ^«^P<»«non 
the  property  of  one  man,  which  has  been  taken  from  him  without  UiB^umbent 
his  knowledge  or  consent,  is  found  upon  another,  it  is  incumbent  on  such  per- 
on  that  other  to  prove  how  he  came  by  it;   otherwise  the  pre-  J^*^"*^* 
sumption  is,  that  he  obtained  it  feloniously.  (6)    This  rule,  founded  by  it. 
on  tne  necessity  of  the  case,  which  cannot  admit  offences  of  this  kind 
to  go  unpunished,  wherever  positive  and  direct  evidence  is  wanting 
of  the  guilt  of  the  party,  will  probably  seldom  lead  to  a  wrong 
conclusion  if  due  attention  be  paid  to  the  particular  circumstances, 
by  which  such  presumption  may  be  weakened,  or  entirely  de- 
stroyed, (c)      Amongst  tne   most  prominent  of  these  will  l>e  the 
length  of  time  which  elapsed  between  the  loss  of  the  property  and 
the  findinff  of  it  in  the  possession  of  the  prisoner ;  the  probability 
of  the  prisoner's  having  been,  at  the  time  of  the  theft,  near  the 
place  fit>m  which  the  property  was  taken ;  and  more  especially  the 
conduct  of  the  prisoner  from  first  to  last,  with  respect  to  tne  property 
found  in  his  possession,  and  the  charge  brought  against  him  of 
havinff  obtained  it  by  steahng. 

It  has  been  held  that  the  possession  of  stolen  property  sixteen 
months,  (J)  or  three  months  (e)  after  it  was  lost,  is  not  such  a  recent 
possession  as  to  put  the  prisoner  upon  shewing  how  he  came  by  it, 
unless  there  be  evidence  of  something  more  man  the  mere  fact  of 
possession  at  such  a  distance  of  time  after  the  loss. 

Where  a  prisoner  was  indicted  for  stealing  two  sacks,  which  had 
been  found  about  twenty  days  after  they  were  missed,  Colerid^,  J., 
told  the  jury,  "  If  I  was  now  to  lose  my  watch,  and  in  a  few  minutes 
it  was  to  be  found  on  the  person  of  one  of  you,  it  would  afford  the 
strongest  ground  for  presuming  that  vou  had  stolen  it ;  but  if  a 
monm  hence  it  were  to  be  found  in  your  possession,  the  pre- 
sumption would  be  greatly  weakened,  because  stolen  property  usually 
passes  through  many  hands."  (/) 

As  some  articles  pass  from  hand  to  hand  much  more  readily 
than  others,  the  nature  of  the  articles  ought  to  be  taken  into  con- 


(a)  Rex  9.  Fellows,  MSS.  C.  S.  G. 
Stailbrd  Sum.  Ass.  1830,  Bosanquet,  J. 

(6)  2  East,  P.  C.  c.  16,  s.  93,  p.  (556, 
Pha.  on  E?i(L  168,  7  £dit. 

(e)  That  it  wilt  sometimes,  like  every 
otbler  rnle  of  human  institution,  fiiil  to  guide 
rightly  must  be  admitted.  Ix>id  Hale  men- 
tions a  case,  which  he  says  was  tried  before 
a  very  learned  and  waiy  iudge,  where  a 
man  was  condemned  and  executed  for 
horee-steading,  upon  proof  of  his  having 
been  apprehended  with  the  horse  shortly 
after  it  was  stolen  ;  and  afterwards  it  came 
out  that  the  real  tfalef  being  closely  pursued 
had  overtaken  the  poor  roan  upon  the  mad, 
and  asked  him  to  walk  the  norse  for  him 


while  he  turned  aside  upon  a  necessary 
occasion,  upon  which  the  thief  made  his 
escape,  and  the  man  was  apprehended  with 
the  horse.  2  Hale,  289.  And  it  u  probable 
that,  upon  this  rule,  receivers  m  stolen 

S)ods  are  frequently  convicted  of  stealing 
em. 

(rf)  Rex  V.  ,  2  C.  &  P.  459, 

Bayley,  J.  It  is  not  stated  what  the  goods 
were. 

(e)  Rex  V.  Adams,  3  C.  &  P.  600, 
Parke,  J.  The  goods  foimd  in  the  possession 
of  the  prisoner  were  an  axe,  a  saw,  and 
a  mattock. 

(/•)  Cockin's  case,  2  Lew.  235w 
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flideration  by  the  jury  in  determining  whether  the  possession  is  so 
recent  as  to  lead  to  the  conclusion  that  the  prisoner  stole  them. 
Upon  an  indictment  for  stealing  two  ends  of  woollen  cloth,  which 
were  about  twenty  yards  each  in  length ;  it  appeared  that  the  cloth 
was  missed  on  the  23rd  of  January,  when  it  was  in  an  unfinished 
state,  and  that  part  of  it  was  left  on  the  21st  of  March  by  the 
prisoner  at  the  house  of  one  Porter,  and  that  on  the  30th  of  the 
same  month,  the  prisoner  sent  the  residue  to  be  shorn.  It  was 
submitted  that  the  length  of  time  since  the  loss  was  so  great  that 
no  presumption  of  guut  was  raised  against   the  prisoner  by  the 

riession  of  it  Patteson,  J.,  ^^  I  think  the  length  of  time  is  to 
considered  with  reference  to  the  nature  of  the  articles  which 
are  stolen.  If  they  are  such  as  pass  from  hand  to  hand  readily,  two 
months  would  be  a  long  time,  but  here  that  is  not  so :  it  is  a  question 
for  the  jury."  (/) 

Cases  n^quently  occur  where  property  is  found  in  a  house  in 
which  several  persons  reside,  any  of  whom  might  have  stolen  it :  upon 
such  cases  Mr.  Starkie  observes,  ^^  it  is  also  to  be  carefully  observed, 
that  the  mere  finding  of  stolen  eoods  in  the  house  of  the  prisoner 
where  there  are  other  inmates  of  the  house  capable  of  stealing  the 
property,  is  insufficient  evidence  to  prove  a  possession  by  the 
prisoner."  {g) 
Where  sereral  Where  several  chattels  are  lost,  and  there  is  no  evidence  to  show 
articles  are  loet  ^j^j^j.  ^j^^y  ^^j.^  gtolen  at  different  times,  and  they  may  have  been 

h&ve  b€«n"^  ^  Stolen  at  one  time,  the  prisoner  may  be  proved  to  have  had  some 
taken  at  the  of  them  in  his  possession  at  one  time  and  some  at  another ,  although 
lametime,  j^  y^  probable  that  they  were  stolen  at  different  times.  On  an  in- 
loss  of  all  maT  dictment  for  stealing  a  quantity  of  robes,  silk,  and  other  articles,  it 
be  giveik  appeared  that  the  prisoner  was  the  servant  of  the  prosecutors,  and 

nothing  was  missed  till  just  before  his  apprehension,  nor  had  he 
been  seen  to  take  anything  out  of  the  house,  but  after  he  was  ap- 
prehended, he  admitted  having  taken  a  great  variety  of  things, 
some  of  which  he  had  sent  to  one  Smith ;  the  prosecutor  swore  that 
he  had  no  doubt  that  the  articles  were  taken  at  different  times,  and 
it  appeared  probable  that  that  was  the  case  from  the  great  variety  of 
the  articles,  and  fi*om  its  appearing  that  Smith  had  been  in  the 
habit  of  pledging  several  articles,  at  different  times,  during  a  period 
of  between  four  and  five  months.  Gaselee,  J.,  held  that  he  could 
not  compel  the  prosecutors  to  elect  what  set  of  goods  they  relied 
upon;  and  that  though  it  was  probable  the  goods  were  taken  at 
different  times,  it  was  not  impossible  that  they  had  been  all  taken 
at  one  time ;  and,  on  a  case  reserved,  the  Judges  were  unanimously 
of  opinion  that  the  learned  Judge  was  right  in  not  requiring  an 


(/)  Rex  ».  Partridge.  7  C.  &  P.  551. 
It  may  frequently  be  very  important  to 
consider  the  nomber  of  articles  stolen,  and 
the  number  found  on  the  prisoner,  as  it 
should  seem  that  in  proportion  as  the  num- 
ber found  is  large  is  the  probabilij^  in- 
creased that  he  was  the  thieL  C.  S.  G. 

(^)  2  Stark.  Evid.  614,  note  (^),  3rd  edit 
It  must  be  observed,  however,  that  learned 
judges  have  generally  considered  such  evi- 
dence as  sufficient  to  call  upon  the  occupier 
of  the  house  to  account  for  the  possession ;  on 


the  ground  that  the  house  beinff  in  his  occu- 
pation the  property  was  found  ra  his  posses- 
sion ;  and  there  seems  good  reason  ror  this 
course,  because,  as  master  of  the  house  he 
must  be  presumed  to  have  the  control  over 
it,  and  to  permit  nothing  to  come  into 
it  without  his  sanction ;  at  the  same  time  it 
is  for  the  jury,  under  all  the  circumstances, 
to  say  whether  the  master  stole  the  pro- 
perty, or  any  of  the  other  inmates  of  the 
nouse.    G.  S.  G. 
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election  to  be  made,  (h)  So  where  seventy  sheep  were  put  on  Thomly 
Common  on  the  IStn  of  June,  and  were  not  missed  till  November, 
and  the  prisoner  was  in  possession  of  four  of  those  sheep  in  October, 
and  of  nineteen  others  of  them  on  the  23rd  of  November,  Bayley,  J., 
allowed  evidence  of  both  to  be  given.  (•)  But  where  two  horses 
were  stolen  from  different  persons  at  different  titties,  but  were  taken 
at  the  same  time  by  the  prisoner  into  a  different  county,  and  it  was 
submitted  that  the  felonies  were  distinct,  and  the  prosecutor  should 
elect  on  which  he  would  proceed ;  Littledale,  J.,  said,  "  If  you  could 
confine  your  evidence  entirely  to  a  sinde  felony  in  this  county,  you 
need  not  elect ;  but  this  you  cannot  do ;  for  you  must  prove  that 
the  horses  were  originally  stolen  in  another  county.  The  possession 
of  stolen  property  soon  after  a  robbery  is  not  itself  a  felony,  though 
it  raises  a  presumption  that  the  possessor  is  the  thief;  it  refers  to 
the  original  taking  with  all  its  circumstances.  I  think,  therefore, 
that  you  must,  in  this  instance,  make  your  election,"  (j) 

Where  all  that  can  be  proved  concerning  property  found  in  the  identity  of 
possession  of  a  supposed  thief  is  that  it  is  of  the  same  kind  aa  the  property, 
that  which  has  been  lost,  this  will  not  in  general  be  deemed  suf^ 
ficient  evidence  of  its  having  been  feloniously  obtained,  and  some 
proof  of  identity  will  be  required.  But  where  the  fact  is  very 
recent,  and  the  property  consists  of  articles,  the  identity  of  which 
is  not  capable  of  strict  proof,  from  the  nature  of  them,  the  con- 
clusion may  be  drawn  that  the  proper^  is  the  same,  unless  the 
prisoner  can  prove  the  contrary,  (k)  Thus,  if  a  man  be  found 
coming  out  ot  another's  bam,  and  upon  his  being  searched  com 
be  found  upon  him,  of  the  same  kind  as  that  in  the  bam,  the  evi- 
dence of  the  guilt  will  be  pregnant ;  and  cases  have  frequently  oc- 
curred where  persons  employed  in  canning  sugar  ana  other  ar- 
ticles from  ships  and  wharfe  have  been  convicted  of  larceny,  upon 
evidence  that  they  were  detected  with  property  of  the  same  kind 
upon  them,  recently  upon  coming  from  such  places,  although  the 
iaentity  of  the  property,  as  belonging  to  such  and  such  persons, 
could  rio  otherwise  be  proved.  (/} 

Evidence  that  the  property  stolen  is  of  some  value  wiQ  also  be  Vtlne  of  the 
material,  as  if  it  be  of  no  value,  it  is  not  a  subject  in  respect  of  P»«I*«y* 
which  larceny  can  be  committed,  (m)  But  property  may  be  of 
value  to  the  owner  though  not  of  general  value.  Thus,  where  the 
indictment  was  for  steahng  pieces  of  paper  with  available  stamps 
thereon,  and  it  appeared  mat  the  pieces  of  paper  were  re-issuable 
notes  of  a  country  oank  which  had  been  paid,  and  were  in  tran'^ 
sUuy  for  the  purpose  of  being  re-issued,  it  was  decided  that  they 
were  the  valuable  property  of  the  country  bankers,  (though  not 
promissory  notes  wiuiin  2  Geo.  2,  c.  25)  ana  subjects  of  larceny,  (n) 

So  a  memorandum  of  a  sum  of  money  which  a  person  owea  the 
proaecutor  has  been  held  to  be  the  subject  of  robbery,  (o)  But  although 

(A)  Bex  V.   Duim,  R.  &  M.  C.  C.  R.  (A)  2  East,  P.  C.  c.  16,  s.  93,  p.  657. 

146,  and  see  Rex  «.  Hntat,-  Hindmarch's  (/)  Id.  ibid. 

Snpp.   to  Deacon's  Cr.   L.  1583.    Rose.  (m)  Phipoe's  case,  anCe,  p.  79.    Cora* 

a  £.  217.  Dig.  Ind.  6.  2.  Stark.  Crim.  Plead.  450. 

(t)  Rex  e.  D^hirst,  2  Staik.  Ey.  614,  (»)    Clarke's    case,    2    LeKh,    1036.- 

3rd  edit.  AnU,p,lA, 

(j)  Bex  0.  Smith,  R.  &  M.  N.  P.  R.  (ex)  Rei  «.  Bingley,  5  G.  Ik  F.  602,. 

295.  Giumey,  B. 
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the  chattel  must  be  of  some  value,  it  need  not  be  of  the  value  of 
some  known  coiny  as  of  a  farthing  at  least.  Upon  an  indictment  for 
receiving  nine  pieces  of  paper,  value  two  shillings,  it  appeared  that 
the  papers  had  been  torn  out  of  a  book  kept  by  a  coaimeter ;  the 
book  was  a  certificate  book,  which  the  coalmeters  received  when  they 
went  on  board  ships ;  the  certificates  were  those  given  to  different 
merchants;  they  are  not  signed  as  they  are  in  the  book ;  there  are 
blanks  left  for  the  name  of  the  ship  fix)m  which  the  coals  are  delivered, 
the  quantity,  the  barge,  the  number  of  it,  the  lighterman,  and  to 
whose  account  they  are  delivered,  and  the  date  of  the  delivery ;  it 
is  signed  by  the  meter.  One  only  of  these  pieces  of  paper  was  traced 
to  the  prisoner.  It  was  submitted  that  it  was  not  oi  any  value  so  as 
to  sustain  an  indictment;  and  that  it  must  be  of  the  value  of  some  coin 
known  to  the  law.  Parke,  6.,  ^' There  is  no  doubt  it  must  be  of 
some  value,  and  it  is  of  some  value,  but  it  is  quite  new  to  me  that  it 
must  be  of  the  value  of  some  coined  money,  of  a  farthing  at  least" 
^^  It  must  be  assigned  of  some  value,  you  say  of  the  value  of  some 
known  coin,  but  I  do  not  know  any  authority  for  that,  I  do  not 
know  that  it  could  not  be  stated  as  of  the  value  of  a  hundredth  part 
of  a  farthing.  Shew  me  some  case  where  the  indictment  has  fiuled 
on  the  ground  of  the  article  being  valueless."  (p) 

With  respect  to  those  larcenies  which  are  aggravated  by  the  amount 
of  the  property  stolen,  as  in  the  case  of  stea!ung  in  a  dwelling-house 
to  the  value  of  5/L,  it  should  appear  that  the  property,  the  value  of 
which  is  taken  into  computation,  was  all  stolen  at  tne  same  time. 
For  though  in  former  times  when  the  distinction  between  grand  and 
pet^  larceny  existed,  it  appears  to  have  been  the  receivecl  opinion 
m  the  older  books  that  a  man  stealing,  at  several  times,  several  par- 
cels of  goods,  each  under  the  value  of  twelve-pence,  but  amounting  in 
the  whole  to  more,  fix>m  the  same  person,  might  have  been  convicted 
of  grand  larceny ;  (jf)  the  severity  of  that  rule  became  obsolete ;  and 
it  was  afterwaros  setUed  that  the  value  of  the  property  stolen  must 
not  only  be,  in  the  whole,  of  such  an  amount  as  the  law  required  to 
constitute  grand  larceny,  but  that  the  stealing  must  be  to  that 
amount  at  one  and  the  same  particular  time.  For,  in  iact,  where 
things  are  stolen  at  different  times,  there  are  different  acts  of  stealing; 
and  no  number  of  petit  larcenies  would  amount  to  a  grand  larceny, 
nor  any  number  of  grand  larcenies,  where  it  depended  on  the  value 
of  the  property  stolen,  to  a  capital  offence,  (r)  But  it  seems  that  if 
the  property  of  several  persons  lying  together  in  one  bundle  or  chest 
upon  the  same  table,  or  even  in  the  same  house,  be  stolen  together 
at  one  time,  the  value  of  the  whole  may  be  put  together,  for  such 
stealing  is  one  entire  felony,  (s)  And  we  have  seen  that  where  a 
servant  steals  several  articles  at  different  times,  but  carries  them  out 
of  his  master's  house  at  the  same  time,  he  may  be  convicted  of  steal- 
ing in  a  dwelling-house  to  the  value  of  5/L,  if  all  the  articles  amount 


{p)  Reg.  V,  Morris,  9  G.  &  I*.  349.  It 
was  afterwacrds  shown  that  in  ficct  the  paper 
wAs  of  more  than  a  farthing's  value,  there- 
fore the  point  did  not  arise,  but  the  very 
learned  judge  said,  **  I  must  be  understood 
for  one  as  not  considering  that  it  is  neces- 
sary to  sho#  that  the  article  must  be  of  the 
▼alue  of  some  known  com.  It  must  be  of 
some  value  tfo  doubt.'* 


(9)  See  I  Hale,  531,  and  the  anthoritier 
there  cited. 

(r)  1  Hawk.  P.  C.  c.  33,  s.  60,  61.  2 
^t,  P.  C.  c  16,  s.  136,  p.  740.  Petrie*s 
case,  1  Leach,  294.  Farley^s  case,  eor^ 
Ashhurst,  J.,  Surrey  Lent  Ass.  1786.  2 
East,  P.  C.  ibid. 

(0  1  Hale,  631.  2  East,  P.  a  e.  \%f 
s.  136,  p.  740,  741. 
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to  that  value,  although  he  never  took  to  that  amount  at  any  one 
time,  (t) 

In  a  case  where  the  prisoner  was  indicted  upon  the  12  Anne,  Goodi  not 
c.  7,  (now  repealed),  for  stealing  in  a  dwelling-house  to  the  pf^^nced. 
amount  of  forty  shillings,  and  the  goods  found  were  not  proved  to 
amount  to  forty  shillings ;  the  court  left  it  to  the  jury  to  consider, 
upon  the  &cts  of  the  case,  whether  the  prisoner  had  not  stolen  the 
rest  of  the  things  which  die  prosecutor  lost,  as  well  as  those  which 
had  been  produced,  (u) 

A  prisoner  indicted  for  larceny  cannot  be  convicted  merely  of  a  Verdict, 
trespass,  for  though  larceny,  as  has  been  before  stated,  includes  a 
trespass,  yet  if,  upon  an  indictment,  the  taking  appear  not  to  be 
felonious,  though  amounting  to  a  trespass,  the  defendant  is  entided 
to  a  general  acquittal  (v) 

It  should  be  observed,  that  although  to  some  purposes  the  taking  Tlietakmof 
of  divers  articles  at  one  and  the  sanle  time  may  be  considered  as  one  f*^  article 
entire  felony,  (w)  yet  to  other  purposes  the  taking  of  each  article  fowf""^ 
has  been  held  to  constitute  a  distinct  felony.     Thus  if  two  articles 
are  stolen  at  the  same  time,  and  the  prisoner  is  tried  and  acquitted 
or  convicted  of  stealing  one  of  them,  he  may  be  indicted  afterwards, 
and  convicted  of  steahng  the  other,  and  no  plea  of  auterfois  convict 
or  auterfois  acquit  can  oe  supported ;  for  '^  it  hath  happened  that  a 
man  acquitted  for  stealing  the  horse  hath  yet  been  arraigned  and 
convicted  for  stealing  the  saddle,  though  both  were  done  at  the  same 
time."  (j?) 

Where,  however,  the  prisoner  has  been  already  convicted  and 
sentenced  for  stealing  one  article,  it  is  not  usual  to  indict  him  again 
for  stealing  another  at  the  same  time,  and  if  he  be  so  indicted  the 
court  in  its  discretion  may  recommend  the  second  indictment  to  be 
abandoned.  The  prisoner,  who  was  undergoing  bis  senteYice  for 
stealing  one  pig,  was  indicted  (or  stealing  another  pig;  both  were 
stolen  at  the  same  time,  and  from  the  same  person ;  it  was  admitted 
by  the  counsel  for  the  prisoner  that  a  plea  of  auterfois  convict  could 
not  be  maintained,  but  the  prisoner's  case  was  submitted  to  the  mer- 
ciful consideration  of  the  court  Cresswell,  J.,  *^  1  remember  a  case 
before  Baron  Wood,  where  a  prisoner  was  tried  and  acquitted  of  ut- 
tering a  forged  note,  and  afterwards  indicted  for  uttering  another 
foiged  note,  which  he  had  uttered  at  the  same  time  as  the  fcHrmer 
note,  and  he  held  that  it  might  be  done ;  but  here  the  prisoner  has 
been  convicted,  and  is  suffenng  the  punishment  for  stealing  the  one 
pig,  and  therefore,  I  think  it  wouki  be  as  well  not  to  proceed  with 
the  present  indictment*^  On  which  the  counsel  for  the  prosecution 
offered  no  evidence,  and  the  prisoner  was  acquitted,  (jy) 


(0  Rex  9.  Jones,  4  C.  dc  P.  217,  axte,- 
▼ol.  1,  p.  857. 

(«)  Hamilton's  case,  I  Leach,  348,  ante, 
Tol.  1 ,  p.  857.  The  jury  found  the  prisoner 
ffinlty  of  stealing  to  the  value  of  forty  shil- 
lings. 

(«)  Staundf.  24  b.  Kel.  29  Scofield's 
ease,  Cald.  401.  2  East,  P.  C.  c.  16< 
s.  134,  p.  737,  and  s.  159,  p.  778. 

(w)  SmrOf  note  (s). 

(x)  2  Hale,  245. 

(y)  Bex  V.  Brettell,  Monmouth  Spring 
Ass.  1842,  MSS.  C.  S.  6.  Where  » 
prisoner  ha»  been  acquitted,  perhaps  a  case^ 


might  occur  where  a  suhsequent  indictihent 
might  not  be  considered  as  miproperly  pre- 
ferred ;  but  where  a  prisoner  us  oeen  oon- 
yicted  and  received  sentence,  such  a  pro- 
ceeding can  hardly  be  considered  otherwise 
than  Tindictive,  uasmuch  as  the  w>urt 
always  looks  at  all  the  circumstances  of  the 
case,  and  particularly  the  amount  of  the 
property  stolen,  before  fixing  the  sentence  ; 
and  if  the  prisoner  were  sentenced  to  any 
further  punishment  on  die  second  indict- 
ment, he  would  in  effect  be  twice  piinished 
for  the  same  oflence.    C  S.  O. 
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Jury  not  to 
inquire  of  the 
pnsoner's 
lands,  6cc. 

Punishment 
for  simple 
larceny. 


Of  Larceny. 


[book  IV. 


The  court  may 
for  all  oflenoes 
within  this 
act  order  hard 
labour  or 
solitary  con- 
finement 


By  the  7  &  8  Geo.  4^  c.  28,  s.  5,  *^  where  any  person  shall  be 
indicted  of  treason  or  felony,  the  jury  empannelled  to  try  such  person 
shall  not  be  charged  to  inquire  concerning  his  lands,  tenements,  or 
goods,  nor  whether  he  fled  for  such  treason  or  felony." 

For  the  punishment  of  simple  larceny,  the  7  &  8  Geo.  4,  c.  29,  s.  3, 
enacts,  "  that  every  person  convicted  of  simple  larceny,  or  of  any 
felony  hereby  made  punishable  like  simple  larceny,  shall,  (except 
in  the  cases  nereinafter  otherwise  provided  for,)  be  liable,  at  the  dis* 
cretion  of  the  court,  to  be  transported  beyond  die  seas  for  the  term 
of  seven  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two 
years ;  and,  if  a  male,  to  be  once,  twice,  or  thrice  publicly  or  pri- 
vately whipped,  (if  the  court  shall  so  think  fit),  in  addition  to  such 
imprisonment." 

By  sec.  4,  "  where  any  person  shall  be  convicted  of  any  felony  or 
misdemeanor  punishable  under  this  act,  for  which  imprisonment  may 
be  awarded,  it  shall  be  lawful  for  the  court  to  sentence  the  offender 
to  be  imprisoned,  or  to  be  imprisoned  and  kept  to  hard  labour,  in 
the  common  gaol  or  house  of  correction,  and  also  to  direct  that  the 
offender  shall  be  kept  in  solitary  confinement,  {y)  for  the  whole  or 
any  portion  or  portions  of  such  imprisonment,  or  of  such  imprison- 
ment with  hard  labour,  as  to  the  court  in  its  discretion  shall  seem 


Principals  in 
the  seeond 
degree,  and 


Abettors  in 
misdemeanors. 


Attainder  of 
another  crime 
not  pleadable. 

If  a  person 
under  sentence 
for  another 
crime  is  con- 
▼icted  of 
felony,  the 
court  may 
pass  a  second 
sentence,  to 
commence 
after  the  expi- 
ration of  the 
fiftt 


Punishment 
for  a  subse- 
quent felony. 


meet." 

By  sec.  61,  "in  the  case  of  every  felony  punishable  under  this  act, 
every  principal  in  the  second  degree,  and  every  accessory  before  the 
feet  shall  be  punishable  with  deau  or  otherwise,  in  the  same  manner 
as  the  principal  in  the  first  degree  is  by  this  act  punishable ;  and 
every  accessory  after  the  fact  to  any  felony  punishable  under  this 
act,  (except  only  a  receiver  of  stolen  property)  shall,  on  conviction, 
be  liable  to  be  imprisoned  for  any  term  not  exceeding  two  years ; 
and  every  person,  who  shall  aid,  abet,  counsel,  or  procure  the  com- 
mission of  any  misdemeanor  punishable  under  this  act  shall  be  liable 
to  be  indicted  and  punished  as  a  principal  offender." 

The  7  &  B  Geo.  4,  c.  28,  s.  4,  enacts,  "  that  no  plea  setting  forth 
any  attainder  shall  be  pleaded  in  bar  of  any  indictment,  unless  the 
attainder  be  for  the  same  offence  as  that  charged  in  the  indictment" 

By  sec.  10,  "wherever  sentence  shall  be  passed  for  felony  on  a 
person  already  imprisoned  under  sentence  for  another  crime,  it  shall 
be  lawful  for  the  court  to  award  imprisonment  for  the  subsequent 
offence,  to  commence  at  the  expiration  of  the  imprisonment  to  which 
such  person  shall  have  been  previously  sentenced ;  and  where  such 
person  shall  be  already  under  sentence,  either  of  imprisonment  or  of 
transportation,  the  court,  if  empowered  to  pass  sentence  of  transpoiv 
tation,  may  award  such  sentence  for  the  subsequent  offence,  to  com- 
mence at  the  expiration  of  the  imprisonment  or  transportation  to 
which  such  person  shall  have  been  previously  sentenced,  although 
the  aggregate  term  of  imprisonment  or  transportation  respectively 
may  exceed  the  term  for  which  either  of  those  punishments  could  be 
otherwise  awarded." 

The  11th  section  of  the  same  statute  reciting  that  it  was  expedient 
to  provide  for  the  more  exemplary  punishment  of  offenders  who 
commit  felony  afi;er  a  previous  conviction  for  felony,  whether  such 

(f)  But  now,  by  the  I  Vict  c.  90,  s.  5,      month  at  a  time,  or  than  three  months  in 
no  cSfender  "  shall  be  kept  in  solitary  con-      the  space  of  one  year.*' 
inement  for  any  longer  periods  thvi  one 
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conviction  shall  have  taken  place  before  or  after  the  commencement 
of  this  act,  enacts,  "  that  if  any  person  shall  be  convicted  of  any 
felony,  not  punishable  with  death,  committed  after  a  previous  con- 
viction for  felony,  such  person  shall,  on  such  subsequent  conviction, 
be  liable,  at  the  discretion  of  the  court,  to  be  transported  beyond  the 
seas  for  life,  or  for  any  term  not  less  than  seven  years,  or  to  be  im- 
prisoned for  any  term  not  exceeding  four  years,  and,  if  a  male,  to  be 
once,  twice,  or  thrice  publiclv  or  privately  whipped  (if  the  court  shall 
so  think  fit)  in  addition  to  such  imprisonment ;  {z)  and  in  an  indictment  Fonn  of  in- 
for  any  such  felony  committed  after  a  previous  conviction  for  felony  dictment  for  a 
it  shall  be  sufficient  to  state  that  the  offender  was,  at  a  certain  time  feiony.^^"^ 
and  place,  convicted  of  felony,  without  otherwise  describing  the 
previous  felony ;  and  a  certificate  containing  the  substance  and  effect  Evidence  of 
only  (omittins  the  formal  part)  of  the  indictment  and  conviction  for  first  conviction, 
the  previous  felony,  purporting  to  be  signed  by  the  clerk  of  the  court 
or  other  officer  having  the  custody  of  me  records  of  the  court  where 
the  offender  was  first  convicted,  or  by  the  deputy  of  such  clerk  or 
officer,  (for  which  certificate  a  fee  of  six  shillings  and  eight-pence  and 
no  more  shall  be  demanded  or  taken)  shall,  upon  proof  of  the  identity 
of  the  person  of  the  offender  be  sufficient  evidence  of  the  first  con- 
viction, without  proof  of  the  signature  or  official  character  of  the 
person  appearing  to  have  signed  the  same." 

The  6  &  7  Wm.  4,  c.  Ill,  reciting  this  provision  of  the  7  &  8  Geo.  4,  6  &  7  Wm.  4 
c.  29,  and  that  ^'  since  the  passing  of  the  said  act  the  practice  had  been  <^:  ^  •    ^- 
on  the  trial  of  any  person  for  any  such  subsequent  felony  to  charge  ^onnot  to  be 
the  Jury  to  inquire  at  the  same  time  concermng  such  previous  con-  read  to  the  jury 
viction,  and  that  doubts  may  be  entertained  whether  such  practice  is  ?^*^®*°|?j[y 
consistent  with  a  foir  and  impartial  inquiry  as  regards  the  matter  of  q^^,^^  feknyf 
such  subsequent  felony,  and  that  it  is  expedient  that  such  practice 
should  be  discontinued,"  enacts,  that  ^^  it  shall  not  be  lawfiil  on  the 
trial  of  any  person  for  any  such  subsequent  felony  to  charge  the  jury 
to  inquire  concerning  such  previous  conviction,  until  they  shall  have 
inquired  concerning  such  subsequent  felony,  and  shall  have  found 
such  person  guilty  of  the  same ;  and  whenever  in  any  indictment 
such  previous  conviction  shall  be  stated,  the  reading  of  such  statement 
to  the  jury  as  part  of  the  indictment  shall  be  deferred  until  aft;er  such 
finding  as  aforesaid :    Provided  nevertheless,  that  if  upon  the  trial  of 
any  person  for  any  such  subsequent  felony  as  aforesaid  such  person 
shall  give  evidence  of  his  or  her  good  character,  it  shall  be  lawful  for 
the  prosecutor,  in  answer  thereto,  to  give  evidence  of  the  indictment 
and  conviction  of  such  person  for  the  previous  felony  before  such 
verdict  of  guilty  shall  have  I^n  returned,  and  the  jury  shall  inquire 
concerning  such  previous  conviction  for  felony  at  the  same  time  that 
theyinquire  concerning  the  subsequent  felony."  (a) 

The  practice  since  this  statute  has  been  to  char^  the  jur^  first 
with  the  subsequent  felony,  and  if  they  find  the  prisoner  gmlty  of 
that  felony,  then  to  charge  them  with  the  question  as  to  the  prisoner 
being  the  same  person  that  has  been  previously  convicted.  In  order 
to  prove  that  he  is  the  same  person  that  was  before  convicted,  it  is 

(z)  See  p.  2,  as  to  hard  labour  and  soli-  the  jury  in  most  instances  hear  the  chaige ; 

tary  confinement.  and  in  order  to  avoid  this  it  has  been  the 

(a)    This  statute  has  only  half  remedied  practice  to  take  the  arraignment  during 

themisduefj  for  as  the  prisoner  is  arraigned  the  absence  of  the  jury,  where  that  is  prac- 

in  open  court,  both  as  to  the  previous  con*  ticable,  but  there  are  many  cases  where  it 

▼iction  and  the  subsequent  felony,  lome  of  cannot  be  done.  C  S.  G. 

VOL.   n.  K 
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not  necessary  to  call  any  witness  that  was  present  at  the  fonner 
trial ;  it  is  sufficient  to  prove  that  the  prisoner  was  the  person  who 
underwent  the  sentence  mentioned  in  the  certificate.  In  order  to 
prove  a  previous  conviction  a  certificate  was  put  in,  stating  that  at 
the  sessions  for  the  borough  of  Newbury,  held  on  the  31st  October, 
]  Vict,  the  prisoner  had  been  convicted  of  stealing  cotton-prints, 
and  sentenced  to  be  imprisoned  for  four  months.  The  governor  of 
Reading  gaol  proved  tnat  the  prisoner  was  in  his  custody  before 
those  sessions ;  that  he  sent  him  to  Newbury  at  that  time,  and  re- 
ceived him  back  with  an  order  from  the  Newbury  sessions,  and  that 
he  remained  in  his  custody  for  four  months  under  that  sentence;  and 
this  was  held  sufficient  (a)  But  where  a  certificate  having  been  put 
in,  a  gaoler,  who  was  called  to  prove  an  admission  made  by  the 
prisoner,  said  '^  I  asked  the  prisoner,  '  how  many  years  ago  was  it 
that  you  were  here  before?'  He  said,  *  it  was  a  many  years  ago.' 
I  then  said  *  You  were  then  convicted  of  felony,'  and  the  prisoner 
said,  *  Yes,  I  was.'"  It  was  objected,  first,  that  some  one  ousht  to 
have  been  called  who  was  present  when  the  prisoner  was  previously 
tried ;  and,  secondly,  that  this  admission  was  not  sufficient,  as  it  did 
not  show  of  what  felony  the  prisoner  was  convicted,  but  only  that  he 
had  been  convicted  of  a  felony.  Bosanquet,  J..  "I  think  an  ad- 
mission of  the  prisoner  is  sufficient ;  but  I  think  this  evidence  is  not 
sufficient ;  it  must  be  proved  to  be  the  same  felony  as  that  mentioned 
in  the  certificate."  (J) 
If  apritoner  Whether  a  prisoner  calls  witnesses  to  his  character,  or  cross-ex- 

cross-exMttines  amines  the  witnesses  as  to  his  character,  he  "  gives  evidence  "  of  his 
hehMagood    character  within  the  meaning  of  the  6  &  7  Wm.  4,  c.  Ill,  and  the 
character,         previous  convictiou  may  be  proved  in  the  first  instance.     Where  on 
the  previous      a^  indictment  charging  a  previous  conviction,  a  question  was  asked 
minute  proved.  ^^  cross-examination  which  might  have  been  asked  with  a  view  to 
show  that  the  prisoner  had  borne  a  good  character;  Parke,  B.,  said, 
"  in  his  opinion,  if  a  prisoner's  counsel  cross-examined  the  witnesses 
for  the  prosecution,  m  order  to  shew  that  the  prisoner  had  borne  a 
good  character,  it  would  be  the  duty  of  the  court  to  direct  that  the 
evidence  of  the  previous  conviction  should  be  given  in  the  first 
instance ;  but  as  he  was  in  doubt  whether  the  object  of  the  prisoner's 
counsel  was  such  in  the  present  case,  he  had  not  thought  it  right  to 
do  so."  ((?) 

An  indictment  for  a  subsequent  felony  need  not  conclude  "  against 
the  form  of  the  statute,"  as  the  charge  of  the  former  conviction  is 
merely  in  the  nature  of  a  suggestion  in  order  to  warrant  the  higher 
punisnment  (d) 
Restitution  of        The  57th  section  of  the  7  &  8  Geo.  4,  c.  29,  for  the  purpose  of  en- 
stolen  pro-        couraging  the  prosecution  of  offenders,  enacts,  "  that  if  any  person 
^'  guilty  of  any  such  felony  or  misdemeanor  as  aforesaid,  in  stealing, 

taking,  obtaining,  or  converting,  or  in  knowingly  receiving  any  chat- 
tel, money,  valuable  security,  or  other  property  whatsoever,  shall 
be  indicted  for  any  such  offence,  by  or  on  the  behalf  of  the  owner  of 

(d)  Reg.  0.  Crofts,  9  C.  &  P.  219.    Sed  or  a  misdemeanor.  C.  S.  G. 

9«4»^  whether  this  evidence  showed  that  (6)  Rex  v,  J.  and  T.  Goodman,  Stafford 

the  prisoner  was  imprisoned  for  the  same  Sum.  Ass.  1 830,  MSS.  C.  S.  O. 

felony  as  that  mentioned  in  the  certificate?  (e)  Reg.  v.  Gadbury,  8  G.  ^  P.  676. 

It  showed,  indeed,  that  he  was  in  gaol  for  {d)  Reg.  v.  Blea,  8  C.  &  P.  735. 
aomt  offence,  but  it  might  be  another  felony 
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the  property^  or  his  executor  or  administrator,  and  convicted  thereof, 

in  such  case  the  moperty  shall  be  restored  to  the  owner  or  his  re-' 

presentadve ;  and  the  court,  before  whom  any  such  person  shall  be 

so  convicted,  shall  have  power  to  award,  from  time  to  time,  writs  of 

restitution  for  the  said  propertr^  or  to  order  the  restitution  thereof 

in  a  summary  manner:  Provided  always,  that  if  it  shall  appear.  Except  in  oef* 

before  any  award  or  order  made,  that  any  valuable  security  shall  tun  cases. 

have  been  bond  fide  paid  or  discharged  by  some  person  or  body 

corporate  liable  to  the  payment  thereof;  or,  being  a  negotiable  in* 

strument,  shall  have  been  hand  fide  taken  or  received  by  transfer  or 

delivery,  by  some  person  or  body  corporate  for  a  just  and  valuable 

confflderation,  without  any  notice,  or  without  any  reasonable  cause 

to  suspect  that  the  same  nad  by  any  felony  or  misdemeanor  been 

stolen,  taken,  obtained,  or  converted  as  aforesaid,  in  such  case  the 

court  shall  not  award  or  order  the  restitution  of  such  security." 

Where  a  prisoner  was  convicted  of  stealing  a  bill  of  exchange  for 
lOOiL,  and  a  considerable  sum  of  money  in  specie,  and  the  evidence 
tended  to  show  that  he  must  have  purchased  a  horse  with  part  of  the 
proceeds  of  the  bill,  the  court  oroered  the  horse  to  be  delivered  to 
theprosecutor.  {e) 

Where  a  prisoner  was  indicted  for  stealing  a  lOi  Bank  of  England 
note,  it  was  held  that  an  order  could  not  be  made  to  restore  it  after 
it  had  been  paid  and  cancelled  by  the  Bank.  (/) 

(c)Bez  0.  PowelU?  C.&P.640.     The  (/)  Bex  «.  Stanton,  7  C.  &  P.  431/ 

Common  Serjeant,  after  ooosuhing  Churney,      Vanghan  and  Williams,  Js. 
B^  and  WiUuunt,  J. 
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not  necessary  to  call  any  witness  that  was  present  at  the  fonner 
trial ;  it  is  sufficient  to  prove  that  the  prisoner  was  the  person  who 
underwent  the  sentence  mentioned  in  the  certificate.  In  order  to 
prove  a  previous  conviction  a  certificate  was  put  in,  stating  that  at 
the  sessions  for  the  borough  of  Newbury,  held  on  the  Slst  October, 
1  Vict,  the  prisoner  had  been  convicted  of  stealing  cotton-prints, 
and  sentenced  to  be  imprisoned  for  four  months.  The  governor  of 
Reading  gaol  proved  tnat  the  prisoner  was  in  his  custody  before 
those  sessions ;  that  he  sent  him  to  Newbury  at  that  time,  and  re- 
ceiveil  him  back  with  an  order  fi'om  the  Newbury  sessions,  and  that 
he  remained  in  his  custody  for  four  months  under  that  sentence;  and 
this  was  held  sufficient  (a)  But  where  a  certificate  having  been  put 
in^  a  gaoler,  who  was  called  to  prove  an  admission  made  by  the 
prisoner,  said  "  I  asked  the  prisoner,  *  how  many  years  ago  was  it 
that  you  were  here  before?'  He  said,  *  it  was  a  many  years  ago.' 
I  then  said  *You  were  then  convicted  of  felony,'  and  the  prisoner 
said,  *  Yes,  I  was.'"  It  was  objected,  first,  that  some  one  ought  to 
have  been  called  who  was  present  when  the  prisoner  was  previously 
tried ;  and,  secondly,  that  this  admission  was  not  sufficient,  as  it  did 
not  show  of  what  felony  the  prisoner  was  convicted,  but  only  that  he 
had  been  convicted  of  a  felony.  Bosanquet,  J..  "  I  thiuK  an  ad- 
mission of  the  prisoner  is  sufficient ;  but  I  think  this  evidence  is  not 
sufficient ;  it  must  be  proved  to  be  the  same  felony  as  that  mentioned 
in  the  certificate."  (6) 
Ifapriaoner  Whether  a  prisoner  calls  witnesses  to  his  character,  or  cross-€x- 

cron-cxuDines  amines  the  witnesses  as  to  his  character,  he  '*  gives  evidence  "  of  his 
he hiwagood    character  within  the  meaning  of  the  6  &  7  Wm.  4,  c.  Ill,  and  the 
character,         previous  couvictiou  may  be  proved  in  the  first  instance.     Where  on 
the  previous      ^n  indictment  charging  a  previous  conviction,  a  question  was  asked 
may  te  proved.  ^"^  cross-examination  which  might  have  been  asked  with  a  view  to 
show  that  the  prisoner  had  borne  a  good  character;  Parke,  B.,  said, 
"  in  his  opinion,  if  a  prisoner's  counsel  cross-examined  the  witnesses 
for  the  prosecution,  m  order  to  shew  that  the  prisoner  had  borne  a 
good  character,  it  would  be  the  duty  of  the  court  to  direct  that  the 
evidence  of  the  previous  conviction  should  be  given  in  the  first 
instance ;  but  as  he  was  in  doubt  whether  the  object  of  the  prisoner's 
counsel  was  such  in  the  present  case,  he  had  not  thought  it  right  to 
do  so."  (c) 

An  indictment  for  a  subsequent  felony  need  not  conclude  "  against 
the  form  of  the  statute,"  as  the  charge  of  the  former  conviction  is 
merely  in  the  nature  of  a  suggestion  in  order  to  warrant  the  higher 
punisnment  (d) 
Restitution  of        The  57th  section  of  the  7  &  8  Geo.  4,  c.  29,  for  the  purpose  of  en- 
stolen  pro-        couraging  the  prosecution  of  offenders,  enacts,  "  that  if  any  person 
^'  guilty  of  any  such  felony  or  misdemeanor  as  aforesaid,  in  stealing, 

taking,  obtaining,  or  converting,  or  in  knowingly  receiving  any  chat- 
tel, money,  valuable  security,  or  other  property  whatsoever,  shall 
be  indicted  for  any  such  offence,  by  or  on  the  behalf  of  the  owner  of 

(tf)  Reg.  V,  Crofts,  9  O.  &  P.  219.    Sed  or  a  misdemeanor.  C.  S.  6. 
mtore,  whether  this  evidence  showed  that  (6)  Rex  o.  J.  and  T.  Goodman,  Stafford 

the  prisoner  was  imprisoned  for  the  same  Sum.  Ass.  1 830,  MSS.  C.  S.  O. 
felony  as  that  mentioned  in  the  certificate  ?  (c)  Reg.  v.  Gadbury,  8  C.  &  P.  676. 

It  showed,  indeed,  that  he  was  in  gaol  for  (d)  Reg.  r.  Blca,  8  C.  &  P.  735. 

joiM  offence,  but  it  might  be  another  felony 
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the  property,  or  his  executor  or  administrator,  and  convicted  thereof, 
in  sach  case  the  moperty  shall  be  restored  to  the  o^mer  or  his  re- 
presentative ;  and  the  court,  before  whom  any  such  person  shall  be 
so  convicted,  shall  have  power  to  award,  from  time  to  time,  writs  of 
restitution  for  the  said  property,  or  to  order  the  restitution  thereof 
in  a  summary  manner :  Provided  alv^ys,  that  if  it  shall  appear,  E^eept  in  oet* 
before  any  award  or  order  made,  that  any  valuable  security  shall  tain  cases. 
have  been  bond  fide  paid  or  discharged  by  some  person  or  body 
corporate  liable  to  the  payment  thereof;  or,  being  a  negotiable  in- 
strument, shall  have  been  bond  fide  taken  or  received  by  transfer  or 
delivery,  by  some  person  or  body  corporate  for  a  just  and  valuable 
consideration,  without  any  notice,  or  without  any  reasonable  cause 
to  suspect  that  the  same  nad  by  any  felony  or  misdemeanor  been 
stolen,  taken,  obtained,  or  converted  as  aforesaid,  in  such  case  the 
court  shall  not  award  or  order  the  restitution  of  such  security." 

Where  a  prisoner  was  convicted  of  stealing  a  bill  of  exchange  for 
lOOi,  and  a  considerable  sum  of  money  in  specie,  and  the  evidence 
tended  to  show  that  he  nrast  have  purchased  a  horse  with  part  of  the 
proceeds  of  the  bill,  the  court  ordered  the  horse  to  be  delivered  to 
tbeprosecutor.  (e) 

Where  a  prisoner  was  indicted  for  stealing  a  lOX  Bank  of  England 
note,  it  was  neld  that  an  order  could  not  be  made  to  restore  it  after  ^ 
it  had  been  paid  and  cancelled  by  the  BanL  (/) 

(•)R4n  9.  Powell,?  C.&P.640.    The  (/>  Rei  v.  Stanton,  7  C.  &  P.  431^ 

Common  Seneant»  after  consuhiog  Gtirney,      Vaughan  and  1/niliams,  Js. 
B.,  and  Williams,!. 
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OF  8TEALINO  FROM  THE  PERSON. 


1  Vict  c.  87, 
8,  6. 


Repealed  sUt. 
48  Oeo.  3, 
c.  129,  t.  2. 


Held  tBat  the 
indictment 
upon  the  re- 
pealed statute 
48  Geo.  3, 
c.  129,  need 
not  negative 
force  or  fear, 
and  that  the 
existence  of 
force  or  leaf 
waanoaaiwer 
to  the  charge. 


With  respect  to  such  stealing  from  the  person  as  does  not  amount 
to  robbery,  the  1  Vict  c  87,  s.  5,  enacts,  "  that  whosoever  shall 
rob  any  jperson,  or  shall  steal  any  property  from  the  person  of  another, 
shall  be  uable,  at  the  discretion  of  the  court,  to  be  transported  beyond 
the  seas  for  any  term  not  exceeding  fifteen  years  nor  less  than  ten 
years,  or  to  be  imprisoned  for  any  term  not  exceeding  three 
years."  (a) 

By  sec.  12,  The  word  property  shall  throughout  this  act  be  deemed 
to  denote  eveirthing  included  under  the  words  '^  chattel,  money,  or 
valuable  security"  u^  in  the  7  &  8  Geo.  4,  c.  29,  s.  5,  (i)  and  9  Geo. 
4,  c  55,  (Irish  Act) 

By  sec  9,  principals  in  the  second  degree  and  accessories  before 
the  tact  are  punishable  in  the  same  manner  as  principals  in  the  first 
degree,  and  accessories  after  the  &ct  (except  receivers)  are  liable  to 
be  imprisoned  for  not  exceeding  two  years;  and  by  sec.  10,  offenders 
may  be  imprisoned,  or  imprisoned  and  kept  to  hard  labour,  in  the 
common  gaol  or  house  of  correction,  and  kept  in  solitary  confinement 
for  any  portion  or  portions  of  such  imprisonment,  or  of  such  imprison- 
ment with  hard  labour,  not  exceeding  one  month  at  any  one  time, 
and  not  exceeding  three  months  in  any  one  year  (c) 

By  the  repealed  statute  48  Geo.  3,  c.  129,  &  2,  it  was  enacted, 
^*<  that  any  person  who  should  feloniously  steal,  take,  and  carry  away 
any  money,  goods,  or  chattels,  from  the  person  of  any  other,  whether 
pnvily  without  his  knowledge,  or  not,  out  without  such  force,  or 
putting  in  fear,  as  is  sufficient  to  constitute  the  crime  of  robbery, 
should  be  liable  to  the  punishments  therein  mentioned."  In  a  case 
upon  this  repealed  statute  it  was  holden  that  the  indictment  need 
not  negative  the  force  or  fear  necessary  to  constitute  robbery,  and 
that,  though  it  should  appear  upon  the  evidence  that  there  was  such 
force  or  fear,  the  punishment  imposed  by  that  statute  might  be  in- 
flicted. The  prisoner  was  indicted  for  stealing  from  the  person :  the 
indictment  did  not  state  that  there  was  no  such  force  or  fear  as  is 
necessary  to  constitute  robbery ;  and  it  appeared  in  evidence  that 
such  force  and  fear  existed.  Lord  Ellenborough,  before  whom  the 
prisoner  was  tried,  saved  the  point  whether  he  could  go  beyond  the 
common  law  punishment;  and,  upon  conference,  all  the  JuSiges  held 


(a)  Thif  offence  was  once  capital  hj  the      (6)  AnU^p,  73. 
8  Elix.  c  4, ss.  1  &  2.  (c)  See  these  sections,  mfe,  toI  I,  p.  868. 
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that  he  might ;  and  that^  where  force  or  fear  were  not  charged  in  the 
indictment,  the  existence  of  force  or  fear  would  not  exempt  the 
party  from  the  statutable  punishment;  and  as  all  that  the  indictment 
chaiged  was  proved,  the  proving  what  made  the  offence  greater 
would  not  entitle  the  prisoner  to  a  smaller  punishment  {d) 

A  more  recent  case  upon  the  same  repealed  statute  was  to  the  same 
effect  The  indictment  was  for  stealing  from  the  person,  and  it  did 
not  negative  force  or  fear ;  and,  upon  the  evidence,  the  facts  amount- 
ed to  a  clear  case  of  highwav  robbery.  The  learned  Judge,  before 
whom  the  prisoner  was  triecl^  doubtea  whether  he  ought  not  to  direct 
an  acquittal,  and  detain  the  prisoner  to  be  indicted  ror  the  robbery ; 
but  he  let  the  trial  proceed,  and,  on  conviction,  sentenced  the  pri- 
soner to  transportation  for  life :  but  he  made  a  case  upon  the  ques- 
tions, first.  Whether  the  indictment  should  not  have  negatived  force 
and  fear ;  secondly.  Whether  the  existence  of  force  and  fear  was  not 
an  answer  to  the  charge  as  laid ;  and,  thirdly,  Whether  the  statutable 
punishment  could  be  inflicted:  And  the  Judges  were  unanimous 
that  the  indictment  need  not,  and  ought  not  to  negative  force  or  fear, 
that  the  existence  of  such  force  or  fear  was  no  answer  to  the  charge, 
and  that  the  statutable  punishment  was  rightly  inflicted,  {e) 

To  constitute  a  stealing  from  the  person,  the  thing  taken  must  be  ^«  thing 
coinpletely  removed  from  the  person.     In  a  case  where,  upon  the  J^^J^"*^*^ 
evidence  of  the  prosecutor,  it  appeared  that  his  pocket-book  was  remoredfivm 
drawn  fix>m  his  waistcoat-pocket  an  inch  above  the  top  of  the  pocket,  the  penon. 
but  was  returned  immediately  again  into  the  pocket,  probably  bv  the 

Suick  motion  of  the  prosecutor's  arm  upon  the  hand  and  arm  o^  the 
lie^  with  whom  and  his  accomplices  the  prosecutor  had  a  severe 
struggle  before  he  was  secured,  it  was  held  by  a  majority  of  the 
Judges,  that  the  prisoner  was  not  rightly  convicted  of  steahng  from 
the  person,  because  from  first  to  last  the  book  remained  about  the 
person  of  the  prasecutor.  But  the  Judges  all  agreed  that  the  simple 
larceny  was  complete,  and  sentence  of  transportation  for  life  having 
been  passed,  a  pardon,  on  condition  of  transportation  for  seven  years, 
was  recommenaed.  (/) 

We  have  seen  that  where  a  man  went  to  bed  with  a  prostitute, 
leaving  his  watch  in  his  hat,  on  the  table,  and  the  woman  stole  it 
whilst  ne  was  asleep,  it  was  held  not  to  be  stealing  fix)m  the  person, 
but  stealing  in  the  dwelling-house,  {a) 

By  the  1  Vict  c  87,  s.  13,  any  felony,  punishable  under  that  act, 
committed  within  the  jurisdiction  of  tne  admiralty  of  England  or 
Ireland,  **  shall  be  dealt  with,  inquired  of,  tried,  and  determined  in 
the  same  maimer  as  any  other  felony  committed  within  that  jurisdic- 
tion.'' (A) 

(if)  Rez  9,  Pearce,  East  T.  1810,  MS.  Ry.  &  Mood.  C.  C.  78. 

Bayley*  J.,axidRan.&Rj.l74.  {g)  Rex  o.  Hamiltoiw  8  C.  &  P.  4P» 

{e)  Rex  V.  RobintOD,  eor.  Wood»  B.,and  onU,  vol.    I,  p.  855»and  m«  other  caaes 

ooosidered  by  the  Judges,  Hil.  T.  1817,  there. 

MS.  Bayley,  J.,  and  Ross.  &  Ry.  321.  (h)  The  act  does  notextend  toSeotland^ 

(/>  Rez  r.  TbomiMoii,  Hil.  T.  1825,  sea  14. 
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OF  STEALING  HORSES^  COW8>  8H£EP>  &C. 

We  have  already  seen  that  larceny  may  be  committed  of  such  do- 
mestic creatures  as  are  fit  for  food ;  (a)  and  it  remains  only  to  notice 
in  this  place  the  statutable  provisioUy  which,  for  the  better  protection 
of  some  of  the  more  valuable  domestic  animals,  makes  persons^  found 
guilty  of  stealing  them,  liable  to  transportation. 
^  *  ®  ^^'  ^'  The  7  &  8  Geo.  4,  c  29,  s.  25,  enacts,  ''  that  if  any  person  shall 
'^  » *•  •  steal  any  horse,  mare,  gelding,  colt,  or  filly,  or  any  bull,  cow,  ox, 
heifer,  or  calf,  or  any  ram,  ewe,  sheep,  or  lamb,  or  shall  wilfully  kill 
any  of  such  cattle  with  intent  to  steal  the  carcase,  or  skin,  or  any 
part  of  the  cattle  so  killed,  every  such  offender  shall  be  guilty  of 
felony,  and  being  convicted  thereof  shall  suffer  death  as  a  felon." 

The  2  &  3  mn.  4,  c  62,  recited  this  section,  and  repealed  the 
punishment  of  death,  and  enacted,  that  "  every  person  convicted  of 
any  of  the  felonies  hereinbefore  specified,  or  of  counselling,  aiding, 
or  abetting  the  commission  thereof,  shall  be  transported  beyond  the 
seas  for  Ufe." 

The  3  &  4  Wm.  4,  c  44,  s.  3,  enacted,  that  all  persons  punish- 
able by  transportation  for  Ufe  under  the  2  &  3  Wm.  4,  c  62,"  shall  be 
liable,  previously  to  their  being  transported,  to  be  imprisoned  with  or 
without  hard  labour,  in  the  common  gaol  or  house  of  correction,  or 
to  be  confined  in  the  penitentiary,  for  any  term  not  exceeding  four 
years  nor  less  than  one  year." 
1  Vict  c.  90,        The   1  Vict  c.  90,  s.  1,  recites  the  2  &  3  Wm.  4,  c.  62,  and 
s.  1,  present     3  &  4  Wm.  4,  c.  44,  and  repeals  so  much  of  them  as  relates  to  the 
punishment.      punishment  of  persons  convicted  of  offences,  for  which  they  are  liable, 
under  the  said  act  of  2  &  3  Wm.  4,  c.  62,  to  be  transported  for  life,  and 
enacts,  that  afler  the  commencement  of  this  act,  (1st  of  October,  1837) 
*'  every  person  convicted  of  such  offences,  shall  be  Uable  to  be 
transported  beyond  the  seas  for  any  term  not  exceeding  fifteen  years, 
nor  less  than  ten  years,  or  to  be  imprisoned  for  any  term  not  ex- 
ceeding three  years.'' 

By  sec.  3,  "  in  awarding  the  punishment  of  imprisonment  for  any 
offence  punishable  under  this  act,  it  shall  be  lawrul  for  the  court  to 
direct  such  imprisonment  to  be  with  or  without  hard  labour,  in  the 
common  gaol  or  house  of  correction,  and  also  to  direct  that  the 
offender  shall  be  kept  in  solitary  confinement  for  any  portion  or 
portions  of  such  imprisonment,  or  of  such  imprisonment  with  hard 

(a)  AhU,  p.  82. 
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laboiiir,  not  exceeding  one  month  at  any  one  time^  and  not  exceeding 
three  months  in  any  one  year,  as  to  the  comrt  in  its  discretion  shall 
seem  raeet** 

The  7  &  8  Geo,  4,  c.  29,  s.  61,  enacts,  that  "  every  accessory  after 
the  fact  to  any  iAonj  punishable  under  this  act^  (except  only  a  receiver 
of  stolen  property)  snail,  on  conviction,  be  liable  to  be  imprisoned 
for  any  term  not  exceeding  two  years."  (6) 

The  various  points  upon  the  definition  of  larceny,  which  have  Points  relating 
been  considered  in  the  chapter  treating  generally  of  that  offence,  (c)  ^  horac-steal- 
relate  as  well  to  the  stealing  of  horses  as  of  other  property ;  and  we  Jn^i^^lJ^of 
may  remember  a  case  of  considerable  nicety,  where,  upon  a  finding  other  property. 
by  the  jury  that  the  prisoners  took  some  horses,  merely  with  intent 
to  ride,  and  afterwards  to  leave  them,  and  not  to  return,  or  make  any 
further  use  of  them,  it  was  holden  that  such  taking  amounted  to  a 
trespass  only,  and  not  to  larceny,  {d) 

The  doctrine  that  any  the  least  removal  of  the  thins  feloniously  Rawlins's  caie. 
taken,  will  constitute  larceny,  (e)  implies  to  the  stealmg  of  sheep,  The  prisoner 
though  part  of  the  animal  only  be  taken.  The  prisoner  was  indicted  ^^^^^ 
for  stealmg  six  lambs,  without  any  coimt  for  killing  with  intent  to  iambs,  and  the 
steal  the  carcase  or  any  part  thereof,  the  evidence  was  that  the  car-  evidence  was 
cases  of  the  lambs,  without  their  skins,  were  found  upon  the  premises  ^^*!l^enr 
where  they  had  been  kept,  and  that  the  prisoner  had  sold  the  skins  found  in  the 
on  the  morning  after  the  ofience  was  committed,  upon  which  the  ground  of  the 
jury  were  directed  to  find  the  prisoner  guilty,  on  the  ground  that  the  g^ng'^i*^ 
lambs  must  have  been  removed  from  the  fold.     But  a  doubt  having  taken  away  : 
occiured  whether,  as  the  14  Geo.  2,  c.  6,  (now  repealed),  specified  ^d  a  convic- 
feloniously  driving  away,  and  feloniously  killing  with  intent  to  steal  J|,°g  "Jidcnce 
the  whole  or  any  part  of  the  carcase,  as  well  as  feloniously  stealing  was  holden 
in  general,  (although  there  must,  in  such  cases,  be  some  removal  of  %^^^ 
the  thing,)  it  did  not  intend  to  make  these  different  offences  ;  the 
case  was  submitted  to  the  consideration  of  the  Judges ;  who  held  the 
conviction  right :  as  any  removal  of  the  thing  feloniously  taken  con- 
stitutes larceny.  (/) 

But   this  decision  has    been    questioned,    if  not  overruled,   in  But  this  deci< 
the  following  case,   where   it   was  held   that  upon   a    count  for  *?**\^fj*^" 

ih)  As  cattle  stealing  is  no  longer  pu- 
nishable  under  the  7  &  8  Geo.  4,  c.  29,  it 
may  be  doubted  whether  accessories  after 
the  fact  are  punishable  under  section 
61.  If  they  are  not,  it  should  seem  that 
they  are  punishable  under  the  following 
proTisions  as  for  a  felony*  for  which  no 
punishment  is  specially  provided.  By  the 
7  &  8  Geo.  4,  c.  28,  s.  8,  *'  Every  peison 
convicted  of  any  felony  not  punishable  with 
death,  shall  be  punished  in  the  manner 
described  by  the  statute  or  statutes  specially 
relating  to  such  felony;  and  that  every 
person  conricted  of  any  felony  for  which  no 
pumshment  hath  been,  or  hereafter  may  be 
spedally  provided^  shall  be  deemed  to  be 
punishable  under  this  act,  and  shall  be 
Uable,  at  the  discretion  of  the  court,  to 
be  transported  beyond  the  seas  for  the  term 
of  seven  years,  or  to  be  imprisoned  for  anpr 
term  not  exceeding  two  years;  and,  if 
a  male,  to  be  once,  twice,  or  thrice  publicly 
or  privately  whipped  (if  the  court  shall 
so  think  fit),  in  addition  to  such  imprison- 


ment **  By  sec  9,  *'  where  any  person 
shall  be  convicted  of  any  ofience  punishable 
under  this  act,  for  which  imprisonment  may 
be  awarded,  it  shall  be  lawiul  for  the  court 
to  sentence  the  offender  to  be  imprisoned, 
or  to  be  imprisoned  and  kept  to  hard  labour 
in  the  common  gaol  or  house  of  correction, 
and  also  to  direct  that  the  offender  shall  be 
kept  in  solitary  confinement  for  the  whole 
or  any  portion  or  portions  of  such  imprison- 
ment, or  of  such  imprisonment  with  hard 
labour,  as  to  the  court  in  its  discretion  shall 
seem  meet.  But  by  the  1  Vict.  c.  90,  s.  5, 
"  it  shall  not  be  lawful  for  any  court  to 
direct  that  any  offender  shall  be  kept  in 
solitary  confinement  for  any  longer  periods 
thanr  one  month  at  a  time,  or  than  three 
months  in  the  space  of  one  year."  C.  Sb  G. 

(c)  Ante,  p.  \t€t»eq. 

Id)  Rex  V.  Phillips  and  Strong,  ante,  p.  8. 

(c)  Ante,  p.  5. 

(  /  )  Rawlins's  case,  Sarum  Sum.  Ass. 
I  BOO,  and  Mich.  T.  1800.  2  East.  P.  C. 
c.  16,  s.  48,  p.  617. 
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removal  wbiie  stealing  a  sheep  it  must  be  shown  that  the  sheep  was  removed 
i^^moveti  ^^^  it  was  alive,  and  that  upon  a  count  for  killing  a  sheep 
charge  of  steal-  ^th  intent  to  Steal  the  whole  of  the  carcasey  evidence  of  killing  witn 

ingatbeep.  intent  to  steal  nart  of  thp  rjirrjmp.  in  snfiiripnt^  Tli«>  first  count 
An  indictment 


laying  M^tent  ^^^^K^^  ^he  prisoner  with  stealing  three  sheep^  and  the  second  with 

to  steal  the       killing  the  sheep  with  intent  to  steal  the  whole  of  the  carcases.     It 

'^^oje* "  »^ttp-    appeared  that  the  sheep  were  found  killed  and  cut  open,  and  the 

Stent  to^stwii    inside  and  entrails  taken  out,  and  the  tallow  and  inside  fat  taken 

part  oftho  car-  &^a7>  and  the  fat  cut  off  the  backs  of  two  of  them,  and  also  taken 

«•»«•  away,  but  the  fat  on  the  back  of  the  third  was  left.     The  carcases 

of  the  sheep  were  left,  and  were  found  lying  in  the  gripe  of  the 

hedge,  in  the  same  field  where  the  live  sheep  had  been ;  the  entrails 

ai^dguts,  which  remained  after  the  tallow  and  inside  fat  had  been  cut 

out  were  also  lefl,  and  were  found  in  the  adjoining  field.     There 

was  evidence  to  satisfy  the  jury  that  the  prisoner  had  killed  the  sheep 

and  stolen  the  fat ;  but  as  the  carcases  of  the  sheep,  and  the  entraib 

and  guts,  after  cutting  away  the  tallow  and  fat,  were  left,  the  learned 

Judge  thought  the  second  count,  which  was  for  kiUing  the  sheep 

with  intent  to  steal  the  whole    of  the  carcases,  could   not   be 

suppcxted,  and  that  the  intent  ought  to  have  been  stated  to  steal 

Eart  of  the  carcases ;  inasmuch  as  the  14  Gea  2,  c.  26,  specifies 
oth  intents,  u  e.,  stealing  the  whole  of  the  carcases,  or  any  part  of 
the  carcases;   and  the  cutting  out  the  inside  fttt  is  one  of  the 
offences  stated  in  the  recital  of   the  clause   in   the    statute,  (g) 
The  count  for  stealing,  the  learned  Judge  also,   in  the  absence 
of  any  case   to   the  contrary,   was  disposed    to    think   was  not 
supported;  for  the  before  mentioned  statute  having  taken  away 
clergy  from  such  as  drive  away  or  steal  sheep,  and  naving,  in  the 
same  clause,  made  it  a  capital  offence  to  kill  sheep  with  mtent  to 
steal  the  whole,  or  any  part  of  the  carcase,  the  ariving  away  or 
stealing,  mentioned  in  the  statute,  does  not  appear  such  a  removal  of 
the  sheep  as  is  made  merely  for  the  purpose  of  killing  on  the  spot, 
but  it  must  be  such  a  removal  as  is  made  for  the  purpose  of  actually 
cettin^  the  sheep  in  a  live  state  into  a  man's  complete  possession  and 
Qominion ;  for  if^it  were  otherwise,  the  clause  in  the  act  of  Parliament 
.about  killing  would  have  been  quite  unnecessary ;  and  so  would  also 
the  practice,  which  has  generally  prevuled,  of*^  inserting  coimts  in 
indictments  for  killing  with  intent  to  steal  the  whole,  or  part  of  the 
carcase.     In  the  cases  in  which  a  slight  removal  of  the  article  has 
been  held  to  amount  to  larceny,  there  has  always  been  an  intent  to 
steal  the  article  itself,  but  the  thief  has  been  prevented  from  getting 
the  complete  possession  of,  and  dominion  over  it ;  and  if  it  was  not 
held  larceny,  there  would  be  a  failure  of  public  justice.     But  here 
there  was  no  intention  in  the  removal  to  drive  away,  or  steal  the 
living  sheep ;  but  the  intent  in  the  removal  was  to  commit  another 
offence  of  which  he  might  be  capitally  convicted,  and  there  would 
be  no  failure  of  public  justice,  if  persons  were  not  held  to  be  guilty 
of  stealing  the  live  animal,  because  if  the  indictment  was  properly 
prepared  they  might  still  be  convicted  of  a  capital  offence.     In  aU 
the  cases  where  a  slight  removal  has  been  held  larceny,  there  was 
evidence  given  of  an  actual  removal,  and  how  it  was  done ;  but  here 

(g)  Vide  the  cases  of  Rex  t.  M*I>ennot,  in  the  alternative,  so  as  to  distinguish  bo- 

Auss.  &  Ry.  356.    Rex  r.Duffin,  Russ.  &  tween  them,  the  distinction  must  be  attended 

Ry.  365,  and  Rex  o.  HorwcU,  R.  &  M.  to  in  the  indictment 
C.  C.  R.  405,  that  if  a  statute  uses  words 


w 
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there  was  no  evidence  of  the  removal  of  the  nheep  in  a  live  state,  and 
the  removal  after  their  death  would  not  support  a  count  for  stealing 
sheep,  which  must  be  intended  to  be  live  sheep,  (g)  As  there  was 
very  sufficient  evidence  of  the  killing  with  intent  to  steal  the  fiit,  the 
learned  Judge  directed  the  jury  to  find  the  prisoner  guillr,  but 
desired  them  to  say,  whether  they  were  of  opimon  that  he  killed  the 
sheep  with  intent  to  steal  the  whole,  or  part  of  the  carcases;  and  the 
jury  found  him  guilty,  and  also  found  mat  he  kiUed  the  sheep  with 
intent  to  steal  part  of  the  carcases  only,  and  not  with  intent  to  steal 
the  whole  of  the  carcases.  But  the  question  of  removal  under  the 
first  count  was  not  put  to  the  jury  to  find  particularly.  The  learned 
Judge  respited  the  jud^ent,  as  the  doctrine  in  ItawUns's  case^  (A) 
as  applicable  to  sheep  kdled  with  the  intent  mentioned  in  the  act  of 
Paruament,  was  not  sadsfactoir  to  his  mind,  and  he  thought  it 
required  to  be  re-considered,  ana  therefore  reserved  the  points  upon 
both  counts  of  the  indictment  for  the  consideration  of  tiie  Judges ; 
who  were  of  opinion  that  the  second  count  was  supported,  and  not 
the  first ;  a  removal  whilst  alive  being  essential  to  constitute  larcenv ; 
and  nine  of  the  Judges  held  that  the  ofience  of  intending  to  steal  a 
part,  was  part  of  the  offence  of  intending  to  steal  the  whok,  and  that 
the  statute  meant  to  make  it  immaterial  whether  the  intent  applied 
to  the  whole  or  only  to  part,  (i ) 

It  was  decided  upon  the  repealed  statute  14  Greo.  2,  c.  6,  that  Cutting  offput 
catting  off  part  of  a  sheep  whilst  it  was  alive  with  intent  to  steal  ^?^  >^«^ 
such  part  would  support  an  indictment  for  killing  with  intent  to  ^i^e^^^^jth 
steal,  if  the  cutting  on  must  occasion  the  death  of  the  animal,  es-  intent  to  ttetl, 
pecially  if  the  offender  hid  the  part  cut  off,  and  meant  to  fetch  it  j^^^*^^  ^ 
away  at  a  fiiture  time.    The  indictment  was  for  killing  a  lamb  with  ""^^ 

intent  to  steal  part  of  the  carcase ;  and  it  appeared  that  the  prisoner 
cut  off  a  leg  fix>m  the  animal  whilst  it  was  ahve,  and  carried  it  away 
before  the  animal  died ;  but  that  the  cutting  necessarily  caused  the 
death  of  the  animal  The  learned  Judse  before  whom  the  prisoner 
was  tried  thought  the  givinsr  the  deau  wound  before  the  larceny 
sufficient,  and  that  the  animiu  might  be  considered  as  killed  by  rela- 
tion fix>m  that  time,  or  if  not,  that  the  intention  to  fetch  away  the 
leg  was  an  intent  to  continue  the  larceny  thereof  but  he  saved  the 
point  for  the  opinion  of  the  Judges,  who  were  unanimous,  principally 
upon  the  first  point,  that  the  conviction  was  right  (J) 


0)    Rex   r.  EdwardB,    Run.    &  Ry. 

497. 

(A)  Supra,  note  (/> 

(t)  Rex  V.  Williams,  R.  &  M.  C.  C.  R. 
107.  In  Reg.  V,  Marley,  Monmouth 
Spring  Ast.  1842,  Cresswell,  J.,  held  on 
tne  aothoritr  of  this  case  that  proof  of  steal- 
iog  part  of  the  carcase  sapported  an  indict- 
ment for  kiUinff  with  intent  to  steal  the 
whole  carcase.  AlSS.  C.  S.  O.  Upon  an 
indictment  for  stealing  a  lamb,  it  should 
teem  that  it  must  be  proved  that  the  lamb 
was  alive  when  it  was  stolen,  in  order  to 
warrant  the  statutcry  punishment ;  for 
although  it  has  been  held  that  upon  an 
indictment  for  receiving  a  lamb,  it  is  no 
variance  if  the  proof  is  that  the  lamb  was 
dead  when  it  was  received.  Rex  v.  Pucker- 
ing, R.  &   M.  C  C.  R.  242,  yet  that 


decision  proceeded  on  the  special  groond 
that  the  pumshment  was  the  samewnether 
Uie  lamb  was  alive  or  dead  when  it  was  re- 
ceived ;  but  in  the  case  of  stealing  a  live 
lamb  the  punishment  may  be  fifteen  years' 
transportation,  &c.,  while  it  can  only  be 
seven  for  stealing  a  dead  lamb.  But,  as 
stealing  a  lamb  is  felony  at  common  law,  it 
should  seem  that  if  it  appeared  on  such 
an  indictment  that  the  lamb  was  dead  the 
prisoner  might  be  convicted  and  punished 
Tor  the  common  law  felony.  See  the  obser- 
vation of  Patteson,  J.,  in  Keg.  v.  M*Culley, 
pottf  note  («),  p.  139,  and  Rex  v.  Beaney, 
Russ.  Sc  Ry.  416.  And  it  should  seem  that 
that  punishment  would  be  under  the  7  dc  8 
Geo.  4,  c.  28,  ss.  8  &  9,  and  I  Vict  c.  90, 
s.  5 :  see  my  note,  on/e,  p.  135.  C.  8.  G. 
0)  Rex  •.  Clay.     Thr'prisoner  was 
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Upon  an  indictment  for  killing  a  sheep  with  intent  to  steal  the 
carcase,  it  appeared  that  the  prisoner  was  intemipted  by  the  prose- 
cutor while  in  the  act  of  killing  the  sheep,  whicn  was  wounded  in 
the  throat,  the  jugular  vein  being  cut  on  one^ide,  but  not  altogether 
through.  The  wound  was  sewn  up,  but  the  sheep  died  in  two  day& 
The  jury  having  found  that  the  prisoner  gave  the  sheep  a  deaalv 
wound,  of  whidi  it  died,  with  intent  to  steal  the  carcase,  were  di- 
rected to  find  the  prisoner  ffuilty.  And,  upon  a  case  reserved,  the 
Judges  were  unanimously  of  opinion  that  the  prisoner  was  righUy 
convicted,  (k) 

In  a  case  where  the  prisoner  was  indicted  for  stealing  a  cawy  it 
appeared,  upon  the  eviaence,  that  the  animal  stolen  was  a  female 
beast  only  two  years  and  a  half  old  that  had  never  had  a  calf;  and 
that  a  female  beast  of  the  cow  kind,  how  old  soever,  if  she  have  never 
had  a  cal^  is  always  called  a  heifer.  An  objection  was  therefore 
taken,  by  the  counsel  for  the  prisoner,  that  the  charge  in  the  indict- 
ment was  not  supported  by  the  evidence ;  and,  the  prisoner  being 
found  ^Ity,  the  question  was  referred  to  the  consideration  of  the 
twelve  Judges,  who  were  of  opinion,  that  as  the  statute  15  Geo.  2, 
c,  34,  (now  repealed),  mentioned  both  heifer  and  cow,  it  must  be 
considered  as  using  one  term  in  contradistinction  to  the  other,  in 
describing  the  several  animals  intended  to  be  protected ;  and  that, 
as  the  beast  stolen  was  not  therefore  such  as  was  described  in  the 
indictment,  the  prisoner  was  entided  to  an  acquittal.  (/) 

So  where  the  prisoners  were  indicted  under  the  same  repealed 
statute  for  stealing  five  sheep,  and  upon  the  evidence  they  appeared 
to  be  lambs,  and  the  prisoners  were  found  guilty ;  the  Judges,  upon 
a  case  reserved,  held  the  conviction  wrong,  (m)  So  where  the  pri- 
soner was  indicted  for  stealing  a  sheep,  and  it  appeared  that  the 
animal  stolen  was  a  ewe,  and  the  prisoner  was  found  guilty ;  the 
Judges,  upon  a  case  reserved,  held  the  conviction  wrong;  inasmuch 
as  the  statute  specifies  both  ewe  and  sheep,  and  therefore  the  one 
really  meant  should  be  stated,  (n)  So  where  the  prisoner  was  in- 
dicted for  stealing  one  sheep,  and  it  appeared  that  the  animal  stolen 
was  under  a  year  old,  and  the  prosecutor  said  he  should  call  it  a 
lamb  tee ;  Bolland,  B,,  said,  ^^  Upon  this  evidence  I  must  direct  an 
acquittal.  In  this  indictment,  the  animal  in  question  ousbt  to  have 
been  called  a  lamb.  Animals  of  this  kind  are  lambs,  and  not  sheep 
till  they  are  a  year  old.  There  was  a  case  (o)  lately  before  the  twelve 
Jud^s,  in  which  a  man  had  been  indicted  at  the  Old  Bailey,  and 
triea  before  Mr.  J.  J.  Parke  for  stealing  "  one  sheep,"  and  it  appearing 
at  the  trial  that  the  animal  was  a  ewe,  the  twelve  Judges  held,  that 
the  prisoner  could  not  be  convicted,  as  the  statute  used  the  words 
'^  ram,  ewe,  sheep,"  &c.,  and  that  if  the  animal  was  in  fact  a  ewe,  the 
indictment  must  so  describe  it ;  and  it  was  not  enough  to  use  the 
general  term  sheep.     If  a  ewe  is  stolen,  it  must  be  called  a  ewe  in 


tried  before  Baylej,  J.,  and  the  point  was 
considered  by  the  judges  (eleven  being 
present)  in  East.  T.  1819,  MS.  Bayley,  J., 
and  Russ.  &  Ry.  387. 

(k)  Reg.  17.  Sutton,  2  Moo.  C.  C.  R. 
•29,  8  C.  it  P.  291. 

(I)  Cook's  case,  Warwick  Lent  Ass. 
1774,  and  Serjeants*  Inn  Hall,  1774.     1 


Leach,  105.  2  East,  P.  C.  c.  16,  s.  48, 
p.  616. 

(m)  Rex  V,  Loom,  R.  &  M.  C,  C.  R. 
160. 

(»)  Rex  r.  Puddifoot,  R.  &  M.  C.  C.  U. 
247. 

(o)  Probably  Rex  v.  Puddifoot. 


ewe  or 
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the  indictment ;  and  so  a  Iamb  must  be  called  a  lamb ;  but  a  wether 
should  be  described  as  a  sheep."  (p) 

But  it  has  been  recently  held  that  an  indictment  for  killing  a  An  indictment 
sheep  is  supported  by  proof  of  killing  a  ewe  or  wether,  although  it  ^  killing  a 
cannot  be  proved  which  it  was.     On  an  indictment  for  killmg  a  J^t'^tk- 
sheep  With  intent  to  steal  the  carcase,  the  prosecutor  and  his  man  aence ofkill- 
swore  that  he  had  forty-one  sheep,  ewes  and  wethers,  but  neither  of  *°£^  ^ 
them  could  tell  how  many  of  each.     One  was  missed,  but  they  could 
not  tell  the  sex,  and  no  person  by  inspection  of  the  skin  and  mutton 
could  tell  the  sex.     It  was  contended  that  the  word  ^^sheep"  in  the 
statute  meant  ^^  wether,"  and  that  it  lay  on  the  prosecutor  to  prove 
that  the  sheep  was  a  wether,  {q)    That  as  proof  of  stealing  a  ewe 
would  not  support  an  indictment  for  stealing  a  sheep ;  so  proof  of 
stealing  a  ram  would  not  support  such  an  indictment ;  the  only  proof 
therefore,  which  would  support  an  indictment  for  stealing  a  sheep, 
would  be  stealing  a  wether.     It  was  replied,  that  the  word  ^*  sheep" 
would  include  either  sex,  until  it  was  proved  either  to  be  a  ewe 
or  ram ;  and  that  the  distinctive  appellation  of  ewe  and  wether  are 
not  used  till  the  animals  are  three  years  old,  and  that  this  animal  was 
much  younger;  but  the  jury  found  that  the  distinctive  appellation  is 
used  at  any  time  after  weaning,  and  found  the  prisoner  guilty,  (r) 
And,  upon  a  case  reserved  on  the  question  whether  it  was  incum- 
bent on  the  prosecutor  upon  this  indictment  to  prove  that  the  sheep 
stolen  was  a  wether,  the  Judges  all  held  that  the  word  sheep  in  the 
statute  was  a  generic  term,  mcluding  ram,  ewe,  and  wether,  and 
that  the  two  former  words  might  be  rejected ;  except  Parke,  B., 
Vaughan,  J.,  and  Coleridge,  J.,  who  were  of  a  contrary  opinion.  («) 


(p)  Rex  V.  Birket,  4  C.  &  P.  216. 

(g )  Rex  «.  Puddifoot,  nymo,  and  Rex  v. 
Chalkley,  Ron.  &  Ry.  258,  were  cited  and 
relied  upon. 

(r)  Patteson,  J.»  alto  pointed  ont  that 
die  first  act  which  made  sheep-stealing  a 
capital  offenoe,  viz.,  14  Geo.  2,  c.  6,  en- 
acted, that  if  any  person  shall  feloniously 
steal  ooe  or  more  sheep  or  other  cattle,  or 
shall  wilfully  kill  one  or  more  sheep  or 
other  cattle  with  a  felonioos  intent.  &c. ,  be 
shall  suffer  death,  &c.  hi  the  subsequent 
year  an  act  was  passed,  15  Geo.  %  c.  34, 
which  recited  the  clause  in  the  former  act, 
and  that  it  was  doubtful  to  what  kind  of 
cattle  besides  sheep  the  said  act  was  meant 
to  extend,  and  enacts,  "  that  the  said  act 
was  meant  and  intended,  and  shall  be  con- 
strued, deemed,  and  taken  to  extend  to  any 
halU  cow,  ox,  steer,  bullock,  heifer,  calf,  or 
lamb,  as  well  as  sheep,  and  to  no  other 
cattle  whatsoever.  **  No  doubt  seems  to 
hare  arisen  at  any  time  that  the  word 
"sheep,"  in  the  act  14  Geo.  2,  c.  6, 
extended  to  sheep  of  all  sexes,  rams,  ewes, 
and  wethers ;  but  that  act,  and  15  Geo.  2, 
c  34,  arc  expressly  repealed  by  7  &  8 
Geo.  4,  c.  27,  which  received  the  royal 
assent  on  the  21st  of  June,  1 827  ;  and,  on 
the  same  day,  the  7  &  8  Geo.  4,  c.  29, 
received  the  royal  assent,  sec.  25  of  which 
containing  the  words  "  ram,  ewe,  sheep,  or 
Iamb,**  gives  rise  to  the  present  question.  It 
may  be  observed,  that  in  Puddifoot's  case,  if 


it  was  for  stealing  a  sheep  it  might  have 
been  possible  to  treat  the  indictment  as  one 
at  common  law.  but  in  this  case  it  cannot 
be  so  treated,  as  it  oontams  but  one  count, 
which  is  for  killing  with  intent  to  steal  the 
carcase. 

(0  Reg.  ».  M'Cullev.  2  Moo.  C.  C,  R. 
34.  2  Lew.  272.  With  the  matest  pos- 
sible respect  for  the  learned  judges  who  de- 
cided this  case,  it  is  submitted  that  it  may 
admit  of  some  doubt  whether  this  decision 
be  not  at  variance  with  several  well  estab- 
lished rules  in  the  construction  of  statutes. 
First,  it  is  a  general  rale  that  effect  is  to  be 
given  to  every  word  in  a  statute  if  that  oan 
be  done  bv  any  reasonable  construction. 
Now  here  the  words  "  ram  "  and  **  ewe  **  are 
rejected,  although  by  construing  the  word 
sheep  as  "  wether/*  every  word  has  a  fitting 
and  full  effect  Secondly,  the  words  of 
a  statute  arc  to  be  construed  in  their  gram- 
matical and  natural  sense.  Rex  o.  Ditcheat, 

9  B.  &   C.    176  ;  Hex  o.   Great  Bolton, 

10  B.  &  C.  520;  Williams  o.  Roberts, 
5  Tyrw.  421 ;  and  it  may  be  asked  how  a 
construction,  which  renders  two  out  of  four 
words  entirely  inoperative,  can  be  oonstruingr 
the  clause  in  its  grammatical  and  naturu 
sense.    Thirdly,  an  expression  which  has 

Erecedence  in  the  order  of  the  words  must 
e  taken  to  have  been  used  with  reference 
to  things  and  persons  of  a  higher  order  or 
rank.  Dwarr.  on  stat.  704,  citing  the 
Warden  of  St.  Paul's   o.  The  Dean,  4 
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Where  on  aa  indictment  for  stealing  a  sheep  it  was  doubtful  on 
the  evidence  whether  the  animal  stolen  was  a  ng  sheep  or  a  wether; 
Alderson,  B.,  held  that  it  was  quite  immaterial  whether  the  sheep  was 
a  rig  or  a  wether,  as  the  prisoner  was  equally  liable  to  be  convicted 
on  this  indictment  whetner  it  was  one  or  the  other,  (t)  But  it  has 
been  held  that  an  indictment  for  stealing  a  filly  is  not  supported  by 
evidence  of  stealing  an  animal  more  than  three  years  old,  as  at  three 
years  of  age  it  ceases  to  be  a  filly  and  becomes  a  mare,  (u) 

As  the  statute  26  Geo.  3,  c.  71,  was  passed  in  order  tp  remedy 
(according  to  the  recital  of  the  act)  the  &cilities  afibrded  to  the 
stealing  of  cattle  by  persons  of  low  condition,  who  kept  houses  or 
places  for  the  purpose  of  slaughtering  horses  and  other  catde,  its 
provisions  may  oe  snortly  mentioned  in  this  place.  It  contains  many 
enactments  for  the  regulation  of  slaughter-houses ;  requires  persons 
keeping  them  to  take  out  a  license,  and  to  give  notice,  previous  to 
the  slaughtering  and  flaying  of  any  catde,  to  an  inspector  appointed 
as  mentioned  in  the  act ,  and  to  lull  and  flay  the  catde  only  within 
certain  hours.  The  eighth  section  enacts,  that  if  any  person  keeping 
or  using  any  slauffhtenng-house  or  place  mentioned  in  the  act,  shul 
slaughter  any  catde  for  any  other  purpose  than  for  butcher^s  meat,  or 
shall  flay  any  cattle  brought  dead  to  such  slaughtering-house  or  odier 
place  without  a  license,  or  without  giving  notice,  or  shall  slaughter 
or  flay  at  any  time  except  within  Uie  hours  limited  by  the  act,  or 
shall  not  delay  slaughtering  or  killing  according  to  the  direction  of 
the  inspector  properly  authorized,  such  person  so  offendinff  in  either 
of  these  cases  and  being  convicted  shall  be  adjudged  and  taken  to 
be  guilty  of  felony,  and  shall  be  punished  by  fine  and  imprisonment 
andsucn corporal  punishment  by  public  or  private  whipping,  or  shall 
be  transported  for  any  term  not  exceeding  seven  years,  as  the  court 
before  wnom  the  ofiender  shall  be  tried  and  convicted,  shall  direct,  (r) 
The  ninth  section  enacts,  that  persons  keeping  or  using  such 
slaughtering-house  or  place,  and  throwing  into  ume,  or  rubbing 
therewith  or  with  any  other  corrosive  matter,  or  destroying,  or 
burying  hides  of  cattle  slaughtered  or  flayed  by  them,  shall  be  guilty 
of  a  misdemeanor,  punishable  by  fine,  imprisonment,  and  whipping. 
The  statute  also  creates  other  ofiences  of  a  smaller  degree,  ana  im- 
poses penalties  recoverable  by  summary  proceedings  before  justices 
of  the  peace,  (tr)    The  fourteenth  section  provides,  that  the  act 


Price,  65.  According  to  this  rule  the 
word  ram  is  of  a  higher  order  than  sheep : 
and  this  is  strengthened  by  the  fact  that  tne 
two  clauses  immediately  preceding,  ot«., 
'*  horse,  mare,**  &c.,"  bull,  oow,"&c.,  clearly 
place  the  animal  of  the  higher  order  first 
It  may  be  observed,  also,  that  in  this  section 
in  every  other  instance  the  terms  used  are 
the  names  of  the  species  and  not  of  the 
genus ;  and  particular^  that  in  each  of  the 
two  preceding  classes  tne  order  is  first,  mas- 
culine ;  second,  feminine ;  third,  emasculated, 
and  fourth,  young  animals;  and  the  same 
order  is  evidently  followed  in  the  last  class 
in  the  first,  second,  and  last  instance ;  which 
aflbrds  a  very  strong  argument  that  it  was 
intended  to  be  followed  in  the  third  also. 
The  only  ground,  on  which  the  decision 
seems  to  rest,  is  that  the  term  "  sheep**  was 
one  of  known  signification,  as    including 


ram,  ewe,  and  wether,  and  that  it  must 
therefore  be  taken  to  have  been  used  in 
that  sense  in  the  statute  ;  the  answer  is  that 
the  rule  is  that  where  a  word  has  a  known 
signification,  and  such  word  is  uBeAjfeneruBy 
in  a  statute,  it  shall  be  taken  to  be  used  in 
such  sense.  Smith  v.  Harman,  6  Mod.  143. 
Here  the  word  is  used  not  generally,  but  in 
connection  with  other  words,  which  show 
that  it  was  not  intended  to  be  used  gene- 
rally. C.  S.  G. 

(t)  Rex  e.  Stroud,  6  C.  &  P.  535. 

(tt)  Reg.  V.  Edward  Jones,  Stafford 
Sum.  Ass.  1839,  Williams,  J. 

(v)  See  a  precedent  of  an  indictment 
against  the  keeper  of  a  slaughter-house,  for 
slaughtering  a  horse  without  giving  the 
proper  notice,  3  Chit.  Crim.  L.  721 . 

(w)  Seethe' statute,  and  2  Bum's  Just, 
tit.  HorseSfWec.  1. 


/ 
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shall  not  extend  to  any  currier,  felt-maker,  tanner,  or  dealer  in  hides, 
who  shall  kill  any  distempered  or  aged  cattle  or  purchase  any  dead 
catde  foT  the  bond  fide  purpose  of  selling,  using  or  curing  the  hides 
thereof,  in  the  course  of  their  respective  trades;  nor  to  any  farrier 
employed  to  kill  aged  and  distempered  cattle ;  nor  to  any  person  who 
shall  kill  any  of  their  own  or  other  catde,  or  purchasing  any  dead 
horse  or  other  catde,  to  feed  their  own  hounds  or  dogs,  or  giving 
away  the  flesh  for  the  like  purpose.  But  it  is  further  enacted,  that 
if  any  collar-maker,  currier,  &c.  or  other  person  shall,  under  colour 
of  their  trades,  knowinely  or  willingly  kill  any  sound  or  useful  horse 
eelding,  mare,  foal,  or  fmej  or  boil  or  otherwise  cure  the  flesh  thereof 
tor  the  purpose  of  selling  it,  such  person  shall  be  deemed  an  offender 
within  the  meaning  of  the  act,  and  for  every  offence,  forfeit  any  sum 
not  exceeding  twenty,  nor  less  than  ten  pounds,  (x) 

(jr)  26  Geo.  3,  c.  71,  s.  15.    See  also  under  the  26  Qeo.  3,  and  also  for  emploj. 

the  5  &  6  Wm.  4,  c.  59,  ss.  7  &  8,  which  ing   at  work,  and  not  properly   feedine 

impoae   penalties   for   keeping  or   nsinff  hones  or  cattle  intended  to  m  slaughtcref 
pUkoes  for  slaoghtering  horses  not  lioensed 
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7  &  8  Geo.  4, 
c.  29,  s.  26. 
Stealing,  &c, 
deer  in  any 
inclosed 
ground,  felony. 
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certain  unin- 
clofied  ground 
punishable 
summarily. 
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ground  after 
any  other 
OTOUce  as  to 
deer,  felony. 


The  former  statutes  upon  this  subject  are  repealed  by  tbe 
7  &  8  Geo.  4,  c.  27. 

The  7  &  8  Geo.  4,  c.  29,  s.  26,  enacts  **  that  if  any  person  shall 
unlawfiilly  and  wilfully  course,  hunt,  snare,  or  carry  away,  or  kill, 
or  wound,  or  attempt  to  kill  or  wound,  any  deer  kept  or  being  in  the 
inclosed  part  of  any  forest,  chase,  or  purlieu,  or  in  any  inclosed  land 
wherein  deer  shall  be  usually  kept,  every  such  offender  shall'  be 
guilty  of  felony,  and,  being  convicted  thereof  shall  be  liable  to  be 
punished  in  the  same  manner  as  in  the  case  of  simple  larceny;  (a) 
and  if  any  person  shall  imlawfiilly  and  wilfiilly  course,  hunt,  snare,  or 
carry  away,  or  kill,  or  wound,  or  attempt  to  kill  or  wound,  any  deer 
kept  or  being  in  the  uninclosed  part  of  any  forest,  chase,  or  purlieu, 
he  shall  for  every  such  offence,  on  conviction  thereof  before  a  justice 
of  the  peace,  forfeit  and  pay  such  sum,  not  exceeding  fifty  pounds, 
as  to  the  justice  shall  seem  meet ;  and  if  any  person,  who  shall  have 
been  previously  convicted  of  any  offence  relating  to  deer,  for  which 
a  pecuniary  penalty  is  by  this  act  imposed,  sl^  offend  a  second 
time,  by  committing  any  of  the  offences  hereinbefore  last  enumerated, 
such  second  offence,  wnether  it  be  of  the  same  description  as  the  first 
offence  or  not,  shall  be  deemed  felony,  and  such  offender,  being 
convicted  thereof,  shall  be  liable  to  be  punished  in  the  same  manner 
as  in  the  case  of  simple  larceny."  (a) 

Where  a  prisoner  was  indicted  under  this  section  for  a  second 
offence,  and  the  previous  conviction  was  made  by  two  justices,  it 
was  held  good.  And  where  such  a  conviction,  afler  stating  the 
venue  in  the  margin  in  the  usual  way,  set  forth  that  on  a  certain  day 
at  a  certain  place  in  the  county  of  Oxford,  the  prisoner  was  con- 
victed for  that  he  did  on  a  certain  day  unlawfully  use  an  engine  for 
the  purpose  of  killing  deer  in  the  forest  of  Wychwood,  but  omitted 
to  state  where  or  in  what  county  the  offence  was  committed,  but 
proceeded  to  direct  the  penalty  to  be  paid  to  the  overseers  of  D.  in 
the  said  county,  *^  where  the  said  offence  was  committed,"  it  was  held 
that  this  sufficiently  shewed  the  offence  to  have  been  committed  in 
the  county  of  Oxford.  (6) 

Upon  an  indictment  for  a  second  offence  against  the  42  Geo.  3, 
c.  107,  (now  repealed)  by  killing  deer,  objections  might  be  taken  to 
the  validity  of  the  previous  conviction.  An  indictment  on  that 
statute  stated  that  the  prisoner  was  convicted  by  a  justice  for  the 


(a)  AntB,  p.  1 . 

(6)  Rei  «.  Weale,  5  C.  &  P.  135,  Park, 
J.  A.  J.     The  second  point  decided  in  this 


case  is  directly  contrary  to  the  decision  in 
Rex  r.  Johnson,  I  Str.  261,  and  seems  ta 
hare  been  wrongly  decided.    C.  S.  G. 
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county  of  Essex  for  unlawfully  canying  away  a  deer,  and  that  after- 
wards he  feloniously  and  unlawfully  did  offend  a  second  time  by 
feloniously  aidins  in  killing  a  deer.  The  conviction  was  made  by 
a  magLstrate  of  &sez  at  a  place  in  Middlesex,  and  was  a  conriction 
of  the  prisoner  and  three  other  persons.  The  offence  was  committed 
in  Essex.  It  was  objected,  1st,  that  the  indictment  did  not  state 
that  the  prisoner  was  duly  convicted ;  2ndly9  that  he  was  not  duly 
convicted,  as  the  conviction  was  in  Middlesex ;  3rdly,  that  the  con- 
viction was  of  four,  whereas  it  was  stated  in  the  indictment  as  of  the 
prisoner  only.  And,  on  a  case  reserved,  the  Judges  held  that  the 
prisoner  ou^t  not  to  have  been  convicted  of  the  felony.  (6) 

The  27  th  section  of  the  same  statute  enacts,  '*  that  if  any  deer,  or  Sec.  27.    Sos- 
the  head,  skin,  or  other  part  thereof,  or  any  snare  or  engine  for  the  pecsted  pcnoni 
taking  of  deer,  shall  by  virtue  of  a  search  warrant,  to  be  granted  as  g^on  ©r^ 
hereinafter  mentioned,  be  found  in  the  possession  of  any  person,  or  venison,  &c, 
on  the  premises  of  any  person,  with  his  knowledge,  and  such  person,  «»d  not  satis. 
beinff  carried  before  a  justice  of  the  peace,  shaU  not  satisfy  the  justice  citing  for  it 
that  ne  came  lawfully  by  such  deer,  or  the  head,  skin,  or  other  part 
thereof,  or  had  a  lawful  occasion  for  such  snare  or  engine,  and  did 
not  keep  the  same  for  any  unlawful  purpose,  he  shall,  on  conviction 
by  the  justice,  forfeit  and  pay  any  sum  not  exceeding  twenty  pounds ;  In  case  they 
and  if  any  such  person  sbaU  not,  imder  the  provisions  aforesaid,  be  J|^^  ^  ~"' 
hable  to  conviction,  then  for  the  discovery  of  the  party  who  actually  the  justice  may 
killed  or  stole  such  deer,  it  shall  be  lawful  for  the  justice,  at  his  dis^  proceed. 
cietion,  as  the  evidence  given,  and  the  circumstances  of  the  case 
shall  require,  to  summon  before  him  every  person  through  whose 
bands  such  deer,  or  the  head,  skin,  or  other  part  thereof,  shall  appear 
to  have  passed ;  and  if  the  person  from  whom  the  same  shall  have 
been  first  received,  or  who  shall  have  had  possession  thereof,  shall 
not  satisfy  the  justice  that  he  came  lawfully  by  the  same,  he  shall, 
on  conviction  by  the  justice,  be  liable  to  the  payment  of  such  sum  of 
money  as  is  hereinbefore  last  mentioned." 

By  sec.  28,  "if any  person  shall  unlawfully  and  wilfully  set  or  use  Sec. 28. Setting 
any  snare  or  engine  whatsoever,  for  the  purpose  of  taking  or  killing  2i^*d^  or 
deer,  in  any  part  of  any  forest,  chase,  or  purlieu,  whether  such  part  puiUnff  down 
be  inclosed  or  not,  or  in  any  fence  or  bank  dividing  the  same  from  park  fences, 
any  land  adjoining,  or  in  any  inclosed  land  where  deer  shall  be 
usually  kept,  or  shall  unlawfidly  and  wilfully  destroy  any  part  of  the 
fence  of  any  land  where  any  deer  shall  be  then  Kept,  every  such 
ofiender,  being  convicted  thereof  before  a  justice  of  tne  peace,  shall 
forfeit  and  pay  such  sum  of  money,  not  exceeding  twenty  pounds,  as 
to  the  justice  shall  seem  meet" 

By  sec.  29,  ''if  any  person  shall  enter  into  any  forest,  chase,  or  Sec. 29.  Deer- 
purlien,  whether  inclosed  or  not,  or  into  any  inclosed  laud  where  ^®.^^  "^^ 
deer  shall  be  usually  kept,  with  intent  unlawfully  to  hunt,  course,  S^of  of?*""' 
wound,  kill,  snaie,  or  carry  away  any  deer,  it  snail  be  lawful  for  fenders  who, 
every  person  intrusted  with  the  care  of  such  deer,  and  for  any  of  his  °^*^"^^** 
assistants,  whether  in  his  presence  or  not,  to  demand  from  every  S,e  same^  "** 
such  offender  any  gun,  fire-arms,  snare,  or  engine  in  his  possession, 
and  any  dog  there  brought  for  hunting,  coursins,  or  kuling  deer, 
and  in  case  such  offender  shall  not  immediately  deliver  up  the  same, 
to  seize  and  take  the  same  from  him  in  any  of  those  respective  places, 

(6)  JElex  V.  Allen,   Russ.  &  Ry.   513.      The  reporters  add  the  second  objection  was 
pn^>ably  considered  fatal. 
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or,  upon  pursuit  made,  in  any  other  place  to  which  he  may  have 
escaped  therefrom^  for  die  use  of  the  owner  of  the  deer;  and  if  any 
such  offender  shall  unlawfully  beat  or  wound  any  person  intrusted 
with  the  care  of  the  deer,  or  any  of  his  assistants,  in  the  execution  of 
any  of  the  powers  eiven  by  this  act,  every  such  offender  shall  be 
guilty  of  felony,  and,  being  convicted  thereof,  shall  be  liable  to  be 
punished  in  the  same  manner  as  in  the  case  of  simple  larceny.''  {b) 

By  the  express  words  of  this  section  a  demand  must  be  made  of 
the  gun,  &c.,  before  a  seizure ;  the  16  Geo.  3,  c  30,  s.  9,  (now 
repealed)  authorized  persons  entrusted  with  the  care  of  deer  to  seize 
any  gun,  &c.,  brought  by  any  person  with  intent  unlawfully  to  shoot 
deer,  without  making  a  previous  demand  necessary ;  but  it  was  held 
upon  that  statute  that  an  assistant  keeper  had  no  right  to  seize  the 
person  of  one  so  armed,  in  order  to  get  nis  gun,  without  having  first 
demanded  the  gun.  On  an  indictment  under  the  16  Geo.  3,  c.  30,  s.  9^ 
for  assaulting  one  Barrett  in  the  execution  of  his  office  as  assistant 
keener  of  Cranboume  Chase,  it  appeared  that  Barrett  saw  the  prisoner 
in  tne  Chase  with  a  gun  in  his  hand  running ;  he  pursued  him,  and 
called  out  that  if  he  did  not  stop  he  would  knocV  him  down,  and 
threw  a  stick  at  him,  but  it  did  not  appear  that  the  stick  hit  him. 
When  he  arrived  within  twenty  yards  of  the  prisons  he  turned 
round,  and  presenting  his  gun  at  Barrett  threatened  to  blow  his 
brains  out  if  he  came  any  nearer.  On  Barrett  still  advancing  the 
prisoner  ran  on,  until  Barrett  came  within  four  or  five  yards  of  him, 
when  he  again  put  his  gun  to  his  shoulder,  pointed  it  towards  Bar- 
rett, and  threatened  as  before.  Barrett,  however,  still  advanced,  and 
put  out  his  hand  to  catch  hold  of  the  prisoner,  his  intention  being 
to  take  both  his  gun  and  his  person,  wnen  the  prisoner,  seizing  the 
barrel  of  his  mn,  struck  Barrett  with  the  butt  end  a  violent  blow  on 
the  head,  which  knocked  him  down  and  stunned  him.  Upon  a  case 
reserved,  the  Judges  were  unanimous  that  as  the  keeper  had  no 
right  to  seize  the  person  in  order  to  get  the  gun,  unless  ne  had  first 
demanded  the  gun,  he  was  not  duly  in  the  execution  of  his  office, 
when  the  prisoner  beat  him,  and  that  the  conviction  was  therefore 
wrong,  (c) 

The  63rd  section  of  the  same  statute  contains  a  general  provision 
for  the  apprehension  and  discovery  of  offenders  punishable  under 
this  act,  and  the  64th  and  following  sections  regulate  the  proceed- 
ings in  respect  of  a  summary  conviction. 

By  the  61st  section,  in  cases  of  felony,  principals  in  the  second 
degree,  and  accessories  before  the  fact,  are  punisnable  in  the  same 
manner  as  principals  in  the  first  decree ;  and  accessories  after  the 
fact  (except  receivers)  are,  on  conviction,  liable  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  and  abettors  in  misdemeanors 
are  liable  to  be  indicted  and  punished  as  principal  offenders.  By 
section  62,  abettors  in  offences  punishable  on  summary  conviction, 
are  made  punishable  as  principal  offenders,  {d) 


(6)  AHte,'p,  1. 

(e)  Rex  V,  Amey,  Russ.  &  Ry.  500.  A 
further  question,  not  decided,  was  whether 
an  assutant  keeper,  not  a|>pointed  or  con- 
firmed by  the  owner  of  tne  chase,  had 
authority  to  seise  guns  unless  the  head 


keeper  were  present :  the  words  "any  of  his 
assistants,  whether  in  his  presence  or  not,*' 
in  sec.  29,  seem  introduced  to  meet  this 
point  C.  &  6. 

(d)  Ante,  p.  2,  as  to  hard  labour  and 
solitvy  confinement. 
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CHAPTER  THE  THIRTEENTH- 


OF  TAKING  OR  KILLING  HARES  OR  CONIES  IN  A  WARREN,  &C. 

But  the  Statutes  formerlj  existing  upon  this  subject  are  repealed  by 
the  7  &  8  Geo.  4,  c.  27. 

But  the  7  &  8  Geo.  4»  c]  29,  s.  30,  enacts  ^^  that  if  any  person  7  &  8  Geo.  4, 
shall  unlawfully  and  wilfully  in  the  night-time  take  or  kill  any  hare  c.  29,f.  30. 
or  coney  in  any  warren  or  around  lawfully  used  for  the  breemncr  or  5*!lll!ISL?  wl^ 

1         •'^/•i  •'^ii  i''  !•!        1        ^         **'  comes  in  a 

keeping  ot  nares  or  comes,  whether  the  same  be  mclosed  or  not,  warren,  &c., 
every  such  offender  shall  be  guilty  of  a  misdemeanor,  and  being  con*  |n  the  night,  or 
victed  thereof  shall  be  punished  accordingly ;  (a)  and,  if  any  person  ^^^  ^' 
shall  unlawfully  and  wilfully  in  the  day-time,  take  or  kill  any  hare 
or  coney  in  any  such  warren  or  grouno,  or  shall  at  any  time  set  or 
use  thereiif  any  snare  or  engine  for  the  taking  of  hares  or  conies, 
every  such  offender,  being  convicted  thereof  before  a  justice  of  the 
peace,  shall  forfeit  and  pay  such  a  sum  of  money  not  exceeding  five 
pounds,  as  to  the  justice  shall  seem  meet ;  provided  always  that  no-  Proyiao. 
thing  herein  contained  shall  affect  any  person  takine  or  killing  in 
the  oay-dme  any  conies  on  any  sea-b^:ik  or  river-bank  in  the  county 
of  Lincoln^  so  fiur  as  the  tide  shall  extend,  or  within  one  furlong  of 
such  banL" 

With  respect  to  what  shall  be  deemed  a  taking  of  a  hare,  &c.  it  Glover's  cose. 
may  be  observed,  that  in  a  case  upon  the  repealed  statute,  5  Geo.  3,  2U*w«f  a«>ney 
c  14,  in  which  the  prisoner  was  mdicted  for  entering  a  warren  in  Efficient  to^ 
the  night-time,  and  there  taking  a  coney  against  the  will  of  the  oc-  constitute 
cupier  of  the  warren,  it  appeared  in  evidence  that  he  set  wires  in  *^«  ^^V' 
the  warren  at  about  six  oxlock  in  the  evening  of  a  day  towards  the  ^la^  4u  not 
latter  end  of  December;  that  a  coney  was  caught  in  one  of  the  killed,  and  the 
wires ;  and  that  he  came  aeain  before  six  o'clock  the  next  morning,  p<u^y.<^<^  ^^ 
when  he  was  surprised  and  seized  by  the  warrener  just  as  he  was      ^ '  ^^*^' 
about  laying  hold  of  the  wire  in  which  the  coney  was  caught ;  the 
coney  being  then  alive:  and,  upon  a  case  reserved,  the  Judges 
thought  that  the  taking  by  the  wire  was  a  taking  by  the  prisoner 


(a)  The?  &  8  Geo.  4,c.29,  s.  4, "  with 
regard  to  the  place  and  mode  of  imprison- 
ment for  all  indictable  offences  ponnhable 
mider  this  act,"  enacts  that  "  where  any 
person  shall  be  conricted  of  any  felony  or 
misdemeanor  punishable  under  this  act,  for 
whidi  imprisonment  may  be  awarded,  it 
shall  be  lawful  for  the  court  to  sentence  the 
offsnder  to  be*  imprisoned,  or  to  be  impri- 
soned and  kept  to  nard  labour,  in  the  com- 
mon gad  or  noose  of  correction,  and  also 

vol.il 


to  direct  that  the  offender  shall  be  kept  in 
solitary  confinement  for  the  whole  or  any 
portion  or  portions  of  such  imprisonment,  or 
of  snch  imprisonment  with  hard  labour,  as 
to  the  court  in  its  discretion  shall  seem 
meet."  But  by  the  1  Vict  c.  90,  s.  5,  it  is 
enacted  that  '*  it  shall  not  be  lawful  for  any 
court  to  direct  that  any  offender  shall  be 
kept  in  solitary  confinement  for  any  ionffer 
periods  than  one  month  at  a  time,  or  than 
three  months  in  the  space  of  one  year/' 
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Of  Taking^  ^c,  Hares ^  SfC.^  in  a  Warren^  Sfc.  [book  iv. 

within  the  meaning  of  the  statute,  and  that  he  had  been  properly 
convicted,  {h) 

The  63ra  section  contains  a  general  provision  for  the  apprehension 
and  discovery  of  ofienders  punishable  under  the  act,  ana  the  64th 
and  following  sections  regulate  the  proceedings  in  respect  of  sum- 
mary convictions. 

By  the  61st  section  abettors  in  misdemeanors  are  liable  to  be  in- 
dicted and  punished  as  principal  offenders :  and  by  the  62nd  section 
abettors  in  ofiences  punishable  on  summary  convictions  are  made 
punishable  as  principal  offenders. 

The  act  applies  to  places  which  are  either  warrens,  or  which  are 
similar  to  warrens,  where  rabbits  are  commonly  kept,  and  not  to 
places  where  a  few  rabbits  may  be  kept  On  an  indictment  for  des- 
troying conies  in  the  night-time  in  a  ground  lawfiilly  used  for  breed- 
ing them,  it  appeared  that  the  prosecutor  kept  raobits,  which  ran 
about  loose  in  his  rick  yard,  and  that  the  rabbits  were  destroyed  by 
poison  in  the  night-time ;  it  was  submitted  that  the  statute  only  ap- 
plied to  warrens,  and  to  places  similar  to  warrens,  but  which  could 
not  legally  be  called  warrens.  Patteson,  J.  <'  lliis  place  was  not 
used  exclusively  for  rabbits ;  and  it  appears  that  the  prosecutor  merely 
kept  some  rabbits  in  his  rick  yard.  If  the  yard  had  been  kept  exclu- 
sively for  rabbits,  I  should  have  doubted  it ;  but  I  think  that  this 
case  is  clearly  not  within  the  act  of  Parliament  The  act  applies  to 
places  commonly  called  rabbit-warrens,  and  not  to  places  where  a 
few  rabbits  may  be  kept"  (c) 


(6)  Glover's  case,  cor.  Bayley,  J.»  So-      MS.  IBayley,  J.,  and  Ross.  &  Ry.  269. 
nserset  Spr.  Ass.  18)4,  and  East  T.  1814,  (c)  Rex  v  Garratt,  6  C.  &  P.  369. 
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CHAPTER  THE  FOURTEENTH. 


OF   UNLAWFULLY  TAKING  OR  ATTEMPTING  TO  TAKE  FISH. 

It  is  admitted,  that  larceny  at  common  law  may  be  committed  of  OflRnioe  at 
&h,  when  confined  in  a  trunk  or  net;  (a)  but  doubts  have  been  «m"®"^*» 
raised,  whether  it  may  be  committed  in  like  manner  of  fish  in  a  pond 
It  should  seem,  however^  upon  principle,  and  according  to  the  better 
opinions,  that  larceny  may  be  committed  of  fish  in  a  pond,  if  the 
pond  be  private  enclosed  property,  and  of  such  kind  ana  dimensions 
that  the  fish  within  it  may  be  considered  as  restrained  of  their  natural 
liberty,  and  liable  to  be  taken  at  any  time,  according  to  the  pleasure 
of  the  owner.  (6)  But  clearly  larceny  at  common  law  cannot  be 
committed  of  fiush  at  their  natural  libertf  in  rivers  or  great  waters,  (c) 

Many  statutes  were  passed  at   different  times  for  the  better  Offimcetby 
preservation  of  fish,  and  for  regulating  the  fisheries  in  various  parts  "tatutes. 
of  the  kingdom ;  but  some  of  them  became  obsolete,  and  the  others 
were  repeSed  by  the  7  &  8  Geo.  4,  c  27. 

The  7  &  8  Geo.  4,  c  29,  s.  34,  enacts,  **  that  if  any  person  shall  un-  Taking  fish  in 
lawfiiUy  and  wilfully  take  (d)  or  destroy  any  fish  in  any  water  which  "py  ^•^f^ 
shall  run  through  or  be  in  any  land  adjoining  {e)  or  belongmg  to  the  b!!wi^'to^ 
dwelling-4iouse  of  any  person,  being  the  owner  of  such  water,  or  a  dwem^. 
having  a  right  of  fishenr  therein,  every  such  offender  shall  be  (cuilty  ^oqk. 
of  a  misdemeanor,  ancC  being  convicted  thereof  shall  be  punished 
accordingly ;  (/)  and  if  any  person  shall  unlawfiilly  and  wilnilly  take  In  any  private 
or  destroy,  or  attempt  to  take  or  destroy,  any  fish  in  any  water,  not  ^•^f  ^  *^' 
being  such  as  aforesaid,  but  which  shall  be  private  property,  or  in  ^   ^' 
which  there  shall  be  any  private  right  of  fishery,  every  such  offender, 


(a)  Amtt,  p.  63.  3  E«t,  P.  C.  c  16,  s.  43, 
11.610. 

(&)  Staundf.  25  6.  3  Init,  109.  Lamb. 
274.  1  Hawk.  P.  C.  c.  33,  a.  39.  2 
East,  P.  a  c.  16,  8. 43,  p.  610, 611.  But 
the  indictnient  should  deacribe  ihe  pond,  lo 
that  it  mar  appear  on  the  face  of  it,  diat 
taking  ish  oat  of  aoch  a  pond  ii  felony, 
2BMt,P.C.611. 

(e)  3  Inat  109.  1  Hawk.  P.  C.  c.  33, 
S.39. 

(d)  If  iiih  were  enclosed  in  a  net,  or 
hooked  on  a  line,  it  wonld  seem  that  the 
case  would  come  within  this  clause  by 
analoffy  to  61oyer*8  case,  mUe,  p.  1 46,  al- 
thcmgli  there  had  been  no  actual  removal  of 


them  br  the  hands  of  the  prisoner.  C  8.  O. 

(e)  See  Rex  v.  Hod^,  ante,  p.  67,  as 
to  the  meaning  of  the  term  acHoining. 

(/)  That  IS  b^  flne  or  imprisonment, 
or  Midi ;  the  hnpnsonment  may  be  wi^  or 
without  hard  latxnir,  in  the  common  gaol 
or  house  of  correction,  and  the  offender  may 
be  kept  in  solitary  confinement  for  any 
portion  of  such  immisonment,  or  of  such 
nnprisonment  with  nard  labour,  not  exceed- 
ing one  month  at  a  time,  or  three  months 
in  the  space  of  one  year  as  to  the  court 
shall  seem  meet,  under  the  7  &  8  Geo.  4, 
c.  29,  s.  4,  and  1  Vict  c.  90,  s.  6.  See  my 
note,  onferp.  145.    C.  S.  O. 
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Of  Unlawful  toMng 


[book  IV. 
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Pvwriso. 


.Apprehension 


being  convicted  thereof  before  a  justice  of  the  peace,  shall  forfeit  and 
pay,  over  and  above  the  value  of  the  fish  taken  or  destroyed,  (if  any,) 
such  sum  of  money,  not  exceeding  five  pounds,  as  to  the  justice  shall 
seem  meet:  provided  always,  that  notning  hereinbefore  contained 
shall  extend  to  any  person  angling  in  the  day-time ;  but  if  any  perscm 
shall  by  angling  in  the  day-time  unlawfully  and  wilfully  take  or 
destroy,  or  attempt  to  take  or  destroy,  any  fish  in  any  such  water  as 
first  mentioned,  he  shall,  on  conviction  before  a  justice  of  the  peace, 
forfeit  and  pay  any  sum  not  exceeding  five  pounds ;  and  if  in  an^ 
such  water  as  last  mientioned,  he  shall,  on  the  like  c9nviction,  forfeit 
and  pay  any  sum,  not  exceeding  two  pounds,  as  to  the  justice  shall 
seem  meet ;  and  if  the  boundary  of  any  parish,  township,  or  vill, 
shall  happen  to  be  in  or  by  the  side  of  any  such  water  as  is  herein- 
before mentioned,  it  shall  be  sufficient  to  prove  that  the  ofience  was 
committed  either  in  the  parish,  township,  or  viU,  named  in  the  in- 
dictment or  information,  or  in  any  parish,  township,  or  vill,  adjoining 
thereto." 

By  sec.  35,  ^*if  any  person  shall  at  any  time  be  found  fishing 
against  the  provisions  of  this  act,  it  shall  be  lawful  for  the  owner  of 
the  ground,  water,  or  fishery,  where  such  ofiender  shall  be  so  found, 
his  servants,  or  any  person  authorized  by  him,  to  demand  from  such 
offender  any  rods,  lines,  hooks,  nets,  or  other  implements  for  taking 
or  destroying  fish,  which  shall  then  be  in  his  possession,  and  in  case 
such  offender  shall  not  immediately  deliver  up  the  same,  to  seize  and 
take  the  same  from  him  for  the  use  of  such  owner :  provided  always, 
that  any  person  angling  in  the  day-time  against  tne  provisions  of 
this  act,  from  whom  any  implements  used  by  anglers  shall  be  taken, 
or  by  whom  the  same  snail  be  delivered  up  as  aforesaid,  shall  by  the 
taking  or  delivering  thereof  be  exempted  firom  the  payment  oi  any 
damages  or  penalty  for  such  angling." 

By  sec.  36,  "  if  any  person  shall  steal  any  oysters  or  oyster  brood 
firom  any  oyster-bed,  laying,  or  fishery,  beins  the  property  of  any 
other  person,  and  siifficiently  marked  out  or  Known  as  such,  every 
such  offender  shall  be  deemed  guilty  of  larceny,  and,  being  convicted 
thereof,  shall  be  punished  accoroingly ;  (/)  ana  if  any  person  shall  un- 
lawfully and  wilfully  use  any  dredge,  or  any  net,  instrument,  or  en- 
gine whatsoever,  within  the  limits  of  any  such  oyster  fishery,  for  the 
puipose  of  taking  oysters  or  oyster  brood,  although  none  shall  be  ac- 
tuaUy  taken ;  or  shaU,  with  any  net,  instrument,  or  engine  drag  upon 
the  ground  or  soil  of  any  such  fishery,  every  such  person  shall  be 
deemed  guilty  of  a  misdemeanor,  and,  being  convicted  thereof  shall 
be  puni^ed  by  fine  or  imprisonment,  or  both,  as  the  court  shall 
award  ;  such  mie  not  to  exceed  twenty  pounds,  and  such  immison- 
ment  not  to  exceed  three  calendar  montns ;  and  it  shall  be  sufficient 
in  any  indictment  or  information  to  describe,  either  by  name  or 
otherwise,  the  bed,  laying,  or  fishery  in  which  any  of  the  said  offences 
shaU  have  been  committed,  without  stating  the  same  to  be  in  any 
particular  parish,  township,  or  vill :  provided  always,  that  nothing 
herein  contained  shall  prevent  any  person  firom  catching  or  fishing 
for  any  floating  fish  within  the  limits  of  any  oyster  fishery  with  any 
net,  instrument,  or  engine  adapted  for  taking  floating  fish  only." 

The  63rd  section  contains  a  general  provision  for  the  apprehension 


(/)  For  the  punishment  of  larceny  see  ante,  p.  1. 
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of  offenders  ponisliable  under  the  act,  except  only  as  to  the  offence  of  ofienden. 
of  angling  m  the  day-time :  and  the  64th  and  following  sections  le-  Sttmmary 
gulate  the  proceedings  in  respect  of  summary  conyictions.  convictioiia. 

The  61st  section  as  to  cases  of  felony,  makes  principals  in  the  se-  principals  io 
oond  degree  and  accessories  before  the  fact  punishable  in  the  same  the  Moond 
manner  as  principals  in  the  first  dcffree ;  and  accessories  after  the  d^fiT«e  ^ 
&ct  (except  receiyers)  are  on  conyiction  liable  to  be  imprisoned  for 
any  term  not  exceeding  two  years ;  and  abettors  in  misdemeanors 
are  liable  to  be  indicted  and  punished  as  principal  offenders.    By 
section  62,  abettors  in  offences  punishable  on  summary  conyiction 
are  made  punishable  as  principal  offenders,  {g) 

Where  an  indictment  charged  the  prisoner  with  unlawfully  enter- 
ing a  garden  adjoining  a  dwelling-house,  and  with  a  certain  net 
stealing  out  of  a  pond  in  the  said  garden  a  certain  quantity  of  liye 

fold  and  silyer  fisn  of  the  goods  and  chattels  of  S.  T. ;  the  Judges 
eld  the  indictment  good,  me  case  being  brought  within  the  ^  Geo. 
3,  c.  14  (now  repealed),  without  the  allegation  that  the  fish  were  the 
goods  and  chattels  of  any  person,  and  merefore  that  part  of  the  in- 
dictment was  surplusage.  (A) 

An  indictment  on  the  same  repealed  statute  was  good,  although  it 
did  not  state  the  means  by  whicn  the  fish  were  taken  or  stolen,  and 
although  it  alleged  them  to  haye  been  feloniously  stolen.  An  indict- 
ment stated  that  the  prisoner  unlawfully  did  enter  into  a  certain 
park,  through  which  there  ran  a  riyer,  and  **  feloniously  did  steal, 
take,  kill,  and  carry  away  certain  fish,"  specifying  them:  it  was 
objected  that  the  ways  and  means  by  which  tne  fish  were  taken  ought 
to  haye  been  spedned,  and  that  the  &ct  was  alleged  to  be  done 
feloniously,  and  the  offence  was  not  a  felony;  but,  on  a  case  re- 
seryed,  the  Judges  thought  there  was  nothing  in  these  objections.  {%) 

(^)  See  amUf  p.  2,  as  to  hard  labour  and  the  gTound  that  the  fish  were  not  **  bred, 

sdlitarj  confinement.  hept,  or  preserved"  in  the  river,  as  the 

(A)  Hnndson*8  case,  2  East,  P.  C,  c.  16,  river  ran  in  its  natural  coarse,  and  there 

s.  43.  p.  61 1.  was  nothing  to  keep  or  preserve  the  fis  h 

(0  Rex  o.  Carradice,  Russ.  &  Rj.  205.  within  the  park. 
The  Judges  held  the  conviction  wrong  on 
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OF  8TEALIKO  IN  ANT  VESSEL  IN  PORT,  OR  UPON  ANT  NATIGABLB  RIVBR, 
&a      OR  IN  ANY  CREEK,  &C.      AND  GIf  PLUNDERING  SHIPWRECKED 

VESSELS. 

The  7  &  8  Geo.  4,  c.  29,  s.  17,  enacts,  '*  that  if  any  person  shall 
steal  any  goods  or  merchandise  in  any  vessel,  baige,  or  boat  of  any 
description  whatsoever,  in  any  port  of  entry  or  (uschaige,  or  upon 
any  navigable  river  or  canal,  or  in  any  creek  belonging  to  or  com- 
municating with  any  such  port,  river,  or  canal,  or  shall  steal  any 
goods  or  merchandise  from  any  dock,  wharf,  or  quay  adjacent  to 
any  such  port,  river,  canal,  or  creek,  eveiv  such  offender,  being  con- 
victed thereof  shall  be  liable  to  any  of  the  punishments  wbicn  the 
court  may  award  as  hereinbefore  last  mentioned." 

The  1  Vict  c.  90,  s.  2,  after  reciting  the  preceding  section  repeals 
so  much  of  it  '*  as  relates  to  the  punishment  of  persons  convicted  of 
any  of  the  ofienoes"  therein  contained,  and  enacts,  that  **  every  per- 
son convicted  after  the  commencement  of  this  act  (Ist  October  1837) 
of  any  such  offences  respectively,  shall  be  liable  to  be  transported 
beyond  the  seas  for  any  term  not  exceeding  fifteen  years,  nor  less 
than  ten  years,  or  to  be  imprisoned  for  any  term  not  exceeding  three 
years  :**  and  by  sec.  3,  the  court  may  ^'  direct  such  imprisonment 
to  be  with  or  without  hard  labour,  in  the  common  gaol  or  house  of 
correction,  and  also  direct  that  the  offender  shall  be  kept  in  sditary 
confinement  for  any  portion  or  portions  of  such  imprisonment,  or  of 
such  imprisonment  with  hard  labour,  not  exceeding  one  month  at 
anyone  time,  and  not  exceeding  three  months  in  any  one  year." 

The  1  Vict.  c.  87,  after  by  sec.  1  repealing  sec.  18  of  the  7  &  8 
Geo.  4,  c.  29,  as  to  principals  in  the  filrst  and  second  d^:ree,  and  ac- 
cessories before  ana  after  the  fact  respectively,  by  sec.  8  enacts, 
**  that  whosoever  shall  plunder  or  steal  any  part  of  any  ship  or  ves- 
sel which  shall  be  in  distress,  or  wrecked,  stranded,  or  cast  on  shore, 
or  any  goods,  merchandise,  or  articles  of  any  kind  belonging  to  such 
ship  or  vessel,  {b)  and  be  convicted  thereof,  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  transported  beyond  the  seas  for  any 
term  not  exceeding  fifteen  years  nor  less  than  ten  years^  or  to  be 
imprisoned  for  any  term  not  exceeding  three  years." 

By  sec.  9,  principals  in  the  second  degree  and  accessories  before 
the  fact  are  punishable  in  the  same  manner  as  principals  in  the  first 


(b)  The  18th  section  of  the  7  &  8  Geo. 
4,  c  29,  was  simOar  to  sec  8  of  1  Vict. 
c.  87,  but  contained  a  proyiso  that  where 
things  of  snail  value  were  cast  on  shore, 


and  stolen  without  circumstances  of  vio- 
lence, the  offender  might  be  proseonted  for 
simple  larceny. 
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degree^  and  accessories  after  the  &ct  (except  receivers)  are  liable  to 
be  imprisoned  for  not  exceeding  two  years ;  and  by  sec.  10,  the  court 
may  sentence  oflenders  to  be  imprisoned,  or  to  be  imprisoned  with 
hard  labour,  in  the  common  gaol  or  house  of  correction,  and  also  to 
be  kept  in  solitary  confinement  for  any  portion  or  portions  of  such 
imprisonment,  or  imprisonment  with  hard  laboiu*,  not  exceeding  one 
month  at  any  one  time,  and  not  exceeding  three  months  in  any  one 
year,  (c) 

The  7  &  8  Geo.  4,  c.  29,  s.  19,  enacts  **  that  if  any  goods,  mer-  Penons  in 
chandise,  or  articles  of  any  kind,  belonging  to  any  ship,  or  vessel  in  P^?"**"®?^ 
distress,  or  wrecked,  stranded,  or  cast  on  shore  as  aforesaid,  shall,  by  gj^u^t 
virtue  of  a  8earch*warrant,  to  be  granted  as  hereinafter  mentionea,  pnng  a  satis- 
be  found  in  the  possession  of  any  person,  or  on  the  premises  of  any  '^'^^•o- 
peroon  with  his  Knowledge,  and  such  person,  being  carried  before  a  ^^^'^ 
justice  of  the  peace,  shall  not  satisfy  the  justice  that  he  came  lawfiiUy 
by  the  same,  then  the  same  shall,  by  order  of  the  justice,  be  forth- 
with delivered  over  to  or  for  the  use  of  the  rightftil  owner  thereof; 
and  the  offender,  on  conviction  of  such  offence  before  the  justice, 
'shall  forfeit  and  pay,  over  and  above  the  value  of  the  goods,  mex^ 
chandise,  or  articles,  such  sum  of  money,  not  exceedmg  twenty 
pounds,  as  to  the  justice  shall  seem  meet." 

By  sec  20,  <<  if  any  person  shall  oflfer  or  expose  for  sale  any  goods.  If  •nj  Pfno» 
merchandise,  or  articles  whatsoever,  which  snail  have  been  imlaw-  ^JJjSiS'ffoodi 
fiilly  taken,  or  reasonably  suspected  so  to  have  been,  fit>m  any  rorsaie,tta« 
ship  or  vessel  in  distress,  or  wrecked,  stranded,  or  cast  on  shore  as  g<>odi  may  w 
aftiresaid,  in  every  such  case  any  person  to  whom  the  same  shall  be  ^"^»  ^^ 
offered  for  sale,  or  any  officer  of  tne  customs  or  excise,  or  peace  officer, 
may  lawfiilly  seize  the  same,  and  shall  with  all  convenient  speed 
cany  the  same,  or  give  notice  of  such  seizure,  to  some  justice  of 
die  peace ;   and  if  the  person  who  shall  have  (^ered  or  exposed  the 
same  for  sale,  being  duly  summoned  by  such  justice,  shall  not  appear 
and  satisfy  the  justice  that  he  came  lawfully  by  such  goods,  merchan- 
dise, or  articles,  then  the  same  shall,  by  order  of  the  lustice,  be  forth- 
with delivered  over  to  or  for  the  use  of  the  rightftil  ovmer  thereof^ 
upon  payment  of  a  reasonable  reward  (to  be  ascertained  by  the 
justice)  to  the  person  who  seized  the  same ;  and  the  offender,  on 
conviction  of  such  offence  by  the  justice,  shall  forfeit  and  pay,  over 
and  above  the  value  of  the  goods,  merchandise,  or  articles,  such  sum 
of  money,  not  exceeding  twenty  pounds,  as  to  the  justice  shall  seem 


meet" 


The  63rd  section  contains  a  general  provision  for  the  apprehension  Appreliension 
and  discovery  of  offenders  punishable  under  the  act:  and  the  64th  ^  oflfenden. 
and  following  sections  regulate  the  proceedings  in  respect  of  sum-  ^^^^^  ^^^' 
mary  convictions. 

By  the  6l8t  section,  in  cases  of  felony,  principals  in  the  second  Principakaiid 
d^ree  and  accessories  before  the  fact  are  punishable  in  the  same  AcoeMories. 
manner  as  principals  in  the  first  degree ;  and  accessories  after  the 
fiict  (except  receivers)  are  on  conviction  liable  to  be  imprisoned  for 
any  term  not  exceeding  two  years ;  and  abettors  in  misdemeanors  Abettors  in 
are  liable  to  be  indicted  and  punished  as  principal  offenders.     By  "IJ3^®™*?^ 
section  62,  abettors  in  offences  punishable  on  summary  conviction,  offoncei. 
are  made  punishable  as  principal  ofienders. 

(c)  See  the  100110111,  ante,  vol.  1,p.  868. 


152 

As  to  the 
meaning  of 
goods,  6ic. 


iMggageof 
pasaengcn. 
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It  may  be  observed  that  in  a  case  upon  the  repealed  statute 
24  Geo.  2,  c.  45,  the  words  ^^eoods,  wares,  and  mercnandise"  were 
considered  as  restrained  to  sacn  goods,  &c.  as  were  usually  lodged 
in  vessels,  or  on  wharfs  or  quays,  {d)  So  that  where  the  prisoner 
was  indicted  upon  that  statute  for  stealing  a  considerable  sum  of 
money  out  of  a  ship  in  port,  the  case  was  holden  not  to  be  within  the 
statute,  though  great  part  of  the  money  consisted  of  Portugal  money 
not  made  current  by  proclamation,  but  commonly  current  (e) 

The  lu^age  of  a  passenger  going  by  a  steamer  is  within  me  words 
^'  goods  or  merchanaise  "  in  sec.  17.  The  prisoners  were  indicted  finr 
stealing  a  portmanteau,  two  coats,  and  various  other  articles,  in  a 
vessel  upon  the  navigable  river  Thames.  The  property  in  question 
was  the  luggage  of  a  passenger  going  on  board  the  Columbian 
steamer  from  London  to  Hamburgh ;  and  it  was  held  that  the  object 
of  the  statute  was  to  protect  things  on  board  a  ship,  and  that  the 
luggage  of  a  passenger  came  within  the  general  description  of 
goods.  (/) 

We  have  seen  that  where  the  master  and  owner  of  a  ship  took 
some  of  the  goods  delivered  to  him  to  carry,  it  was  held  not  to  be 
larceny,  as  he  did  not  take  the  goods  out  of  their  package :  and  it 
was  also  held  that  even  if  under  the  circumstances  it  had  amounted 
to  larceny,  it  would  not  have  been  an  offence  within  the  repealed 
statute  of  the  24  Geo.  2.  {g) 

Where  the  prisoner  was  indicted  for  stealing  a  quantity  of  deals  *^  in 
a  certain  baree  on  the  navigable  river  Thames,"  and  it  appeared  that 
the  barge  had  been  brought  into  Limehouse  dock,  and  there  moored ; 
and  by  the  efflux  of  the  tide  it  was  left  aground,  and  in  the  night 
the  deals  were  stolen ;  it  was  held  that  the  offence  laid  was  not 
proved  within  the  meaning  of  the  24  Geo.  2,  c.  45,  as  the  evidence . 
proved  that  the  offence  was  not  committed  on  the  navigable  river 
Thames,  but  upon  the  banks  of  one  of  its  creeks,  (qg) 

By  the  1  Vict  c.  87,  s.  13,  any  felonv  punishable  under  that  act 
committed  within  the  jurisdiction  of  the  Admiralty  of  England  or 
Ireland  "  shaU  be  dealt  with,  inquired  of,  tried  and  determined  in 
the  same  manner  as  any  other  feiony  committed  within  that  juris- 
diction." (A) 


(J  )  2  East,  P.  a  c.  16»  8.  86,  p.  647. 

(e)  Grimes'B  case,  Maidstone  Lent  Asi. 
1752.  Post.  79,  in  the  note,  8.  P.  in 
Leigh's  case,  O.  B.  1764.    1  Leach,  52. 

(/)  Bex  V,  Wright,  7  C.  &  P.  169. 
Park,  J.  A.  J.,  and  Alderson,  B. 


{g)  Rex  9.  Hadox,  ACch.  T.  1805. 
Russ.  &  Ry.  92.    AwU,  p.  60. 

{gg)  Pike's  case,  2  East,  P.  C,  c.  16,  s. 
85,  p.  647. 

(A)  Bj  sec  14,  the  act  does  not  extend 
to  Scotland. 
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CHAPTER  THE  SIXTEENTH. 


OF  LABCENT  BT  8EBVANT8,  AND  PBRBON8  WHO  HATB  THE  CUSTODY 
OF  GOODS  AJB  SEBVANTB^  AND  NOT  THB  LEGAL  POSSESSION. 

Some  statutes  upon  this  subject  were  repealed  by  the  7  &  8  Gea  OSenoes  at 
4,  c.  27^  having  been  for  a  lone  time  but  little  resorted  to,  as  the  comnMm  Un. 
common  law  applies  to  the  fraudulent  conyersion  by  a  servant,  to  his 
own  use,  of  the  goods  of  his  master.  The  punidmient  for  a  fe- 
lonious stealing  by  a  servant  from  his  master,  is  made  more  severe 
than  in  an  ordinary  case  of  larceny  by  the  7  &  8  Geo.  4,  c.  29,  which 
will  be  more  fully  mentioned  at  the  close  of  this  Chapter. 

The  clear  maxim  of  the  common  law  established  by  a  variety  of 
cases,  is,  that  where  a  party  has  only  the  bare  charge  or  custody  of 
the  goods  of  another,  the  legal  possession  remains  inthe  owner ;  and 
the_pffirty  may  be  guilty  ortrespass  and  laroeny  in  fraudulently  con- 
verting the  same  to  liis  own  use.  {a)  TAnd  this  rule  appears  to  hold 
univeraally  in  the  case  of  servants,  whose  possession  ot  their  master's 
goods,  by  their  delivery  or  permission,  is  the  possession  of  the 
master  himsel£  (b) 

In  support  of  this  maxim  of  the  common  law  here  laid  down,  it 
will  be  proper  to  cite  some  of  the  more  modem  cases  in  which  it  has 
been  recognized. 

A  sheriff's  officer  clandestinely  selling  for  his  own  use  part  of  the  Eastall*8  case, 
floods  which  he  has  seized  under  a  writ  oi  fieri  fcLciaty  is  guilty  of  Sherirg  officer 
uurceny.     The  prisoner,  a  sheriff's  officer,  under  a  writ  oifiieri  facUu  ^^^^ 
against  one  Bell,  seized  the  goods  in  Bell's  house,  amongst  which  ievie£ 
were  some  engravings  in  a  locked  closet     He  removed  a  bead  from 
the  door  of  that  closet,  took  out  the  engravings,  and  sold  them  for 
his  own  use.     Upon  an  indictment  against  him  for  larceny,  it  was 
uiged  that  this  was  a  breach  of  trust  only ;  but  upon  the  point  being 
saved,  the  Judges  held  it  a  larceny ;  on  the  ground  that  the  officer 
had  the  custody  of  the  goods  only,  like  a  servant,  and  not  the  legal 
possession ;  and  the  conviction  was  held  to  be  right,  (c) 

The  prisoner  was  indicted  for  stealing  a  bill  of  exchange  of  the  Pandice*8 
value  ot  100/.  the  property  of  the  prosecutor.     It  appeared  in  evi-  case.    The 
dence,  that  he  was  foreman  and  book-keeper  to  the  prosecutor,  who  P"**®^^**® 
was  a  mercer  at  Devizes,  at  a  yearly  salary,  and  paid  and  received  Ht  S^^n 
money  for  him,  not  living  in  the  house,  but  going  there  every  day  to  and  book- 
transact  his  business.     The  prosecutor  delivered  bills  to  him  to  the  ^<*P^»  "^  "*- 

(a)  3  East,  P.  C.  c.  16,  a.  14,  p.  564,  €t  (6)  2  East,  P.  C.  ibid,     ^wto,  p.21. 

Mf.  and  the  authorities  there  cited.  And  sec  (c)  Rex  e.    Eastall,   Bfich.    T.    1822, 

ss  to  a  bare  charge  or  custody,  ante,  p.  21.      MS.  Bay  ley,  J. 
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siding  in  the 
lioase  of  his 
master,  em- 
benled  a  bill 
of  exchange, 
which  he  re- 
ceived from 
his  master  to 
be  transmitted 
to  a  correspon- 
dent, in  the 
usual  course  of 
business,  and  it 
was  holden  to 
be  larceny. 


Robinson's 
case. 

Bass's  case. 
The  prisoner, 
aserrant 
of  the 

prosecutor,  had 
goods  de- 
livered to  him 
by  his  master 
to  carry  toa 
customer, 
which  he  sold, 
and  converted 
the  money  to 
his  own  use : 
and  this  was 
holden  to  be 
larceny;  the 
possession  of 
the  goods  not 
being  out  of 
the  master  by 
such  delivery. 


Of  Larceny  by  Servants  and  others      [book  iv. 

amount  of  I5OO/L5  and  amongst  them  the  bill  in  question,  with 
directions  to  enclose  them  in  different  covers,  and  send  them  by  that 
day's  post,  as  he  had  often  sent  bills  before,  to  his  correspondent  in 
London,  as  cash  to  be  carried  to  the  credit  of  the  prosecutor's  account. 
The  prisoner  did  not  send  the  bills  as  he  was  directed;  and  the  next 
day,  naving  obtained  the  prosecutor's  leave  to  go  to  visit  some 
relations  in  the  neighbourhood,  he  went  to  Salisbury,  got  cash  for 
the  bill  in  Question,  which  had  been  indorsed  by  the  prosecutor,  and 
was  also  indorsed  by  the  prisoner,  and  then  went  off;  but  was  after- 
wards apprehended  at  Exeter,  with  part  of  the  bills  and  the  money. 
It  was  contended  on  behalf  of  the  prisoner  at  the  trial,  that  the 
prosecutor,  having  delivered  the  bills  to  him,  had  thereby  parted  with 
the  possession  of  them,  so  that  the  prisoner  could  not  be  guilty  of 
felony  in  taking  them  away ;  and  the  case  was  resembled  to  that  of 
a  carrier  intrusted  to  carry  goods,  {d  )  But  the  prisoner  was  con- 
victed ;  and  judgment  was  respited,  in  order  to  taxe  the  opinion  of 
the  Judges,  whether  the  case  amounted  to  felony,  or  was  only  a 
breach  of  trust.  They  were  all  of  opinion  (with  the  exceptioQ  of 
Lord  Camden,  who  was  absent,)  that  tne  case  amounted  to  larceny ; 
upon,  the  principle  that  the  possession  still  continued  in  the  master,  {e) 

A  carter  going  away  with  his  master's  cart  was  holden  to  have  been 
guilty  of  felony.  (/) 

The  prisoner  was  convicted  of  stealing  gauze  of  the  value  of  eighty 
pounds,  the  property  of  the  prosecutor :  and  the  case  was  referred 
to  the  consideration  of  the  twelve  Judges,  upon  the  following  fects. 
The  prisoner  was  servant  and  porter  in  the  general  employ  of  the 
prosecutor,  who  was  a  gauze-weaver,  and  was  sent  with  a  package  of 
goods  from  his  masters  house,  with  directions  to  deliver  them  to  a 
customer  at  a  particular  place.  In  his  way  he  met  two  men,  who 
invited  him  into  a  public-house  to  drink  with  them,  and  then 
persuaded  him  to  open  the  package,  and  sell  the  goods  to  a  person 
whom  one  of  the  men  brought  in ;  which  he  accordingly  did,  by 
taking  them  out  of  the  package,  putting  them  into  the  man's  b^ 
and  receiving  to  his  ovm  use,  part  of  the  money  for  which  they  were 
sold.  All  the  Judges  held  this  to  be  felony,  on  the  ground  that  the 
possession  of  the  goods  still  remained  in  the  master,  {g) 

In  a  case  where  the  master  of  a  captured  vessel  got  property  from 
the  vessel  clandestinely  under  particular  circumstances,  it  seems  to 
have  been  held  not  to  amount  to  larceny.  The  vessel  was  Prussian, 
sent  in  by  a  British  cruiser,  and  at  first  ordered  to  be  restored,  but 
afterwards,  hostilities  breaking  out  with  Prussia,  condemned  as  prize 
to  the  kinff,  as  having  been  tdcen  before  hostilities.  The  captain  of 
the  vessel  lodfled  on  shore,  but  went  occasionally  to  the  ship;  the 
shipkeeper,  who  was  appointed  when  the  ship  was  brought  in,  kept 
the  keys  of  the  hatches,  and  two  customhouse  officers  and  nine  of 
the  original  crew  remained  on  board.  The  property  in  question  was 
secretly  conveyed  from  the  ship,  and  found  at  the  master^s,  or  at  a 
place  to  which  he  had  sent  it,  and  it  appeared  diat  a  bulk-head  had 


{d)  Antt,  p.  59,  et  $eq, 

(e)  Paraoice's  case,  cor.  Gould,  J., 
Sarum  Lent  Ass.  1766.  East  T.  1766. 
2  East,  P.  C.  c.  16,  s.  15,  p.  565,  and 
cited  by  Gould,  J.,  in  Wilkins'  case,  1 
Lcftch,  523,  524.     See  Rex  o.  Metcalf, 


/NM#,p.  160. 

(/)  Robinson's  case,  O.  B.  1755.  2 
East,  P.  C.  c.  16, 8. 15,  p.  565. 

(g)  Basss  case,  1  Leach,  251,  624. 
2  East,  P.  C.  c  16,  s.  15,  p.  666. 
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been  broken  to  get  at  part  of  such  property.  But  the  learned 
Judge  before  whom  the  prisoner  was  tried,  doubted  whether  this  re- 
gainmg  the  possession  of  what  had  belonged  to  the  master's  owners, 
and  had  been  entrusted  to  his  care,  amounted  to  a  larceny,  and 
saved  the  point  And  ultimately  the  prisoner  wte  recommended 
for  a  pardon.  (A) 

In  a  case  where  the  prisoner  had  been  convicted  for  stealine  forty  spetfs*!  case. 
bushels  of  oats,  a  question,  whether  the  fiicts  amounted  to  felony,  Acornfactor 
was  reserved  fiyr  the  opinion  of  the  Judges.    The  prosecutors,  wno  ^!!°§P^' 
were  comfiictors,  had  purchased  a  cargo  of  oats  on  board  a  ship,  ly-  of  oius  on^**^ 
ing  in  the  river  Thames ;  and  they  sent  the  prisoner,  ytho  was  em-  bowda  ihip, 
ploved  in  their  service  as  a  lighterman,  with  their  baige,  to  one  "'"t'^^^J?" 
Wilson,  a  corn-meter,  for  as  much  oats,  in  loose  bulk,  as  the  barge  b«rgj^  re!" 
would  carry.     The  prisoner  proceeded  to  the  ship,  and  received  from  oeWe  part  of 
Wilson  two  hundrea  and  twenty  quarters  of  oats  in  loose  bulk,  and  {***  ^^^ . 
five  quarters  in  sacks.    The  five  quarters  were  put  into  sacks  byoiv  and  theseirant 
der  of  the  prisoner ;  and  were  afterwards  embezzled  by  him.    The  ordered  some 

aoestion  submitted  to  the  Judses  was,  whether  this  was  felcxiy,  as  ^^  tbemrtobe 
11  1  -F  •  i«i  *'  init  into  lacks. 

le  oats  had  never  been  m  the  possession  of  the  prosecutors;  or  whichhe 

whether  it  was  not  Uke  the  case  ot  a  servant  receiving  charge  of,  or  afterwarda 

buying,  a  thing  for  his  master,  and  never  delivering  it     And  the  J^j'^^^i  j^ 

Judges  held  wkt  it  was  larceny  in  the  prisoner ;  and  a  taking  firom  iq  be  larceny.'' 

the  actual  possession  of  the  owner,  as  much  as  if  the  oats  had  been 

in  his  granary.  {%) 

The  following  is  a  case  of  a  similar  nature.    The  prisoner  was  in-  Abrahat's  caie. 

dieted  (as  in  the  fonner  case)  upon  the  24  Geo.  2,  c  45,  finr  stealing  'The  proae. 

five  quarters  of  oats  from  a  vessel  on  the  navigable  river  Thames.  ^^^|j;^* 

The  prosecutors,  in  whom  the  property  was  laid,  were  comfactors ;  porohaaed  com 

and  tne  prisoner  was  their  servant ;  and  had  been  employed  by  them  <«  board  a 

many  years  in  superintending  the  unloading  of  their  com  vessels.  ^^^^ 

The  prosecutors  had  purchased  two  hundrea  and  forty  quarters  of  barge  to  re- 

oats,  on  board  a  Dutcn  vessel,  lying  in  the  river  Thames ;  and  while  ^^i^'^'? 

the  corn-meters  were  in  the  act  of  unloading  the  oats  fit>m  the  Duteh  jjj^'J^™^ 

vessel  into  the  prosecutors'  baige,  the  prisoner,  with  another  person,  who  waa 

came  alongside  in  a  boat,  handed  ten  empty  sacks  on  board  the  enployedby 

Dutch  vessel,  and  desired  that  the  sacks  might  be  filled  with  oats,  £^4^||||*^* 

and  tied,  as  they  were  going  to  be  put  into  an  up-country  lug*boat  delivery,  lepa- 

He  also  desired  that  the  account  of  the  oats,  put  into  the  sacks,  might  "^  «pvt 

be  carried  to  the  score,  and  no  separate  account  be  made  of  them,  ^jiiie  ^jj  "*** 

The  whole  of  the  two  hundred  and  forty  quarters  of  oats,  excepting  board  tbe 


the  five  quarters  put  into  the  sacks  by  the  prisoner's  desire,  were  ^•^[*|' ,"!*. 
loaded,  in  loose  bulk,  into  the  prosecutors*  barge.     After  the  sacks  ^  ^  ^^^ 
were  filled,  a  person,  by  the  prisoner's  direction,  took  them  away  firom  holden  to  be 
the  vessel  to  a  place  where  they  were  delivered  to  the  person  who  ivoeny. 
purchased  them  of  the  prisoner.    The  prisoner  had  never  been  em- 


(A)  Bei  e.  Vanmayer,  cor.  Chanbra,  J., 
and  bdbra  tbe  Judges  in  Micb.  T.  1806, 
Ma  Baylej,  J^  and  Baas.  &  By.  118.  In 
M8.  Bajrley,  J^  it  is  obaerved  tbat  tbere 
waa  no  erioence  to  show  tbat  tbe  master 
took  tbe  property  for  kimmif  in  opposition 
to  the  intention  of  his  owners :  and  tbat 


of  tbe  Jiadgea  seemed  to  think  it 
wodd  have  been  Uroeny  if  be  bad,  and 
cMbv  if  he  bad  not. 


(0  l^>etr^  ease,  Kingatoa  l^ng  Asb 
1798.  2Leaoh.825.  2  East,  P.  C.  c.  16, 
a.  16,  p.  568.  Tbe  aroiindof  tbedeterml- 
nation  mentioned  by  neatb,  J.,  in  Walsh's 
ease,  4  Taunt.  276,  waa  tbat  the  eorn  was 
in  tbe  prosecutor's  barge,  and  it  was 
a  taking  from  tbe  master's  possession  as 
much  as  if  it  bad  been  firom  the  master's 
granary. 
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ployed  by  the  prosecutors  to  sell  com  for  them ;  nor  was  he  author- 
ized so  to  do.  Upon  these  ftcts  the  jury  found  the  prisoner  guilty ; 
and,  the  case  being  saved  for  the  opinion  of  the  Juoges,  they  were 
of  opinion  that  the  conviction  was  right  {k)  It  is  observed  that  in 
this  case  there  fmpean  to  have  been  a  tort  committed  by  the  servant 
in  the  very  act  oi  the  taking ;  that  the  property  of  his  masters  in  the 
com  was  complete  before  the  delivery  to  him ;  and  that,  after  the 
purchase  of  it  in  the  vessel,  they  had  a  lawful  and  exclusive  posses- 
sion of  it  as  against  all  the  world,  but  the  owner  of  the  vessel  {I) 

Where  property  which  the  prosecutors  had  bought  was  weighed 
out  in  the  presence  of  their  clerk,  and  delivered  to  their  carter's  ser^ 
vant  to  cart,  who  let  other  persons  take  away  the  cart,  and  dispose  of 
the  property  for  his  benefit  joindy  with  that  of  the  other  persons,  the 
carter's  servant,  as  well  as  the  other  persons,  was  held  to  be  guilty 
of  larceny  at  common  law.  [Upon  an  indictment  for  larceny  of  ba- 
rilla, laia  in  one  count  as  the  property  of  J.  Bryant,  in  another  as 
that  of  the  prosecutors,  it  appeared  tm&t]  the  prosecutors  contracted 
for  some  barilla  lying  at  the  London  dock^ ;  their  clerk  went  to  see 
it  weighed,  and  after  having  been  weiehed  in  his  presence,  it  was 
delivered  to  one  of  the  prisoners,  HarcBnff,  a  carman's  man,  to  cart, 
[in  the  cart  of  Bryant,  wno  was  his  master^  By  contrivance  between 
Harding  and  the  other  prisoners,  he  left  the  cart  on  his  way  to  the 
TOosecutors',  and  the  others  drove  it  away  and  disposed  of  the  barilla. 
The  learned  Judse  told  the  jury  that  if  Harding  was  to  receive  any 
benefit  firom  the  oisposition,  he  was  equally  guilty  with  the  other 
prisoners ;  and  the  jury  found  all  the  prisoners  guilty ;  and,  upon 
the  point  being  saved,  whether  as  the  barilla  was  delivered  to  Har- 
dinff  to  cart,  the  taking  amounted  to  a  larceny,  the  Judges  held  that 
it  did,  [whether  the  goods  were  considered  as  the  property  of  the 
prosecutors  or  of  Bryant.^  (m) 

So  if  money  has  been  m  the  possession  of  the  master  by  the  hands 
of  one  of  his  clerks,  and  another  of  his  clerks  receives  it  fix>m  such 
derk  and  embezzles  it,  this  is  larceny.  The  prisoner  was  a  clerk  in 
the  employ  of  A.  and  received  3/L  oi  A.'s  money  fix>m  another  derk, 
that  he  might  pay  for  inserting  an  advertisement,  &c.  He  paid  10«. 
and  charged  A.  20#.,  firaudulendy  keeping  back  the  difference ;  and, 
upon  a  case  reserved,  it  was  held  that  tms  was  not  embezzlement, 
because  A.  had  had  possession  of  the  money  by  the  hands  of  the 
other  cleik.  (it) 

It  is  larceny  if  a  person,  hired  for  the  special  purpose  of  driving 
sheep  to  a  fiur,  convert  them  to  his  own  use ;  having  an  intention  of 
doing  so  at  the  time  of  reoeivinff  them  fix>m  the  owner.  The  prose- 
cutor saw  the  prisoner  at  Bristol  &ir  on  a  Tkundayj  and  hired  him 
to  drive  fifty  sneep  for  him  to  Bradford  fair,  and  he  was  to  meet  the 
prosecutor  on  the  following  Sunday  evening,  with  the  sheep,  at  the 


(A)  Abraliat's  case,  Surrey  Spring  Aa^ 
179S.  2LeM:h,824.  2  East,  P.  G.  e.  16, 
1. 16, p.  669.  Although  it  is  not  expressly  so 
stated  in  the  reports,  yet  it  is  dearly  to  be 
inferred  that  the  sacks  uf  oats  were  not  put 
into  the  prosecutor's  barge,  and  the  mar- 
ginal note  in  Leach,  shows  that  this  was  the 

ise.  C.  8.  O. 

(/>  2  East,  P.  G.  c.  16,  s.  16,  p.  570. 

(m)  Bex  0,  Harding  and  others,  tried 


befofe  Lawrence,  J.,  and  considered  by  the 
Judges,  HiL  T.  1807,  M&  Bayley.  J.,  and 
Russ.  &  Ry.  125.  I  have  mserted  the 
words  between  brackets  from  Russ.  &  Ry., 
as  they  seem  to  me  important  to  be  added. 
G.  8.  G. 

(n)  Rex  o.  Murray,  R.  &  M.  G.  G.  R. 
276.  5  C.  &  P.  145.  Erya,  it  was  larceny. 
G.  8.  O. 
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tunipike-gate  nearest  to  Bradford.  The  prisoner  had  no  authority  convert  thtm 
to  sell  the  sheep ;  he  was  merely  to  drive  them  to  Bradford,  and  for  ^  ^^  o^  u^ 
domg  so  to  receive  2«.  6d.  per  day.  He  did  not  come  to  die  turn-  he  i^ved 
pike-ffate  on  the  Sunday,  nor  to  "Bradford  fidr,  which  was  held  on  them  from  the 
the  following  day.  The  prosecutor  afterwards  found  forty  of  his  sheep  owner, 
in  a  field  at  a  place  quite  in  an  opposite  direction  to  Bradford ;  and  it 
appeared  that  the  prisoner  had  sold  the  remaininff  ten  of  the  fifty  on 
the  same  morning  on  which  he  had  received  them  nom  the  prosecutor, 
and  had  never  gone  at  all  towards  Bradford.  He  never  was  a  servant 
of  the  prosecutor,  but  had  occasionally  been  employed  to  drive  sheep 
for  him.  Though  he  had  no  authority^  to  sell,  ne  represented  to  the 
person  who  purchased  the  ten  sheep  of  him,  that  he  had  such  authority, 
and  that  he  had  firequently  sold  cattle  for  the  prosecutor,  and  that 
he  had  sold  thirty  ewes  for  him  that  morning.  Upon  this  evidence 
the  jury  found  the  prisoner  guilty,  and  in  answer  to  a  Question  put 
by  the  learned  Judge,  they  said  they  were  of  opinion  that  the  pri- 
soner at  the  time  he  received  the  sheep  intendedf  to  convert  them  to 
his  own  use,  and  not  to  drive  them  to  Bradford.  The  prisoner  had 
no  counsel ;  but  a  doubt  occurred  to  the  learned  Judge  whether,  as 
the  delivery  to  the  prisoner  was  not  at  his  desire,  or  at  his  request, 
he  being  hired  by  the  owner  to  take  charge  of  them  for  a  special 
purpose,  his  not  carrying  that  purpose  into  execution,  but  converting 
them  to  his  own  use,  and  intending  so  to  do  (as  found  by  the  jury) 
at  the  moment  of  receiving  them  firom  the  owner,  amounted  to  felony: 
and  he  therefore  respited  the  sentence,  in  order  to  take  the  opinion 
of  the  Judges  upon  the  point  After  considering  the  case,  the 
Judges  were  unanimously  of  opinion  that  the  conviction  was 
right  {o) 

So  if  a  person  is  hired  by  the  day  to  drive  cattle  to  a  particular  If  apenon 
place,  and  has  no  authority  to  sell  them,  if  he  sell  them,  he  is  iruilty  ^'^  ^  **"^* 

/•  1  11         1  !•         -I  11  •         !•  •i''    cattle  to  a  wir- 

of  larceny,  although  at  the  time  he  took  them  into  his  possession  he  ticular  place 
had  no  intention  to  steal  them,  but  such  intention  came  into  his  diapoaeofthem 
mind  afterwards.     Upon  an  indictment  for  stealing  118  sheep  it  |o.n»owniiie, 
i4>peared  that  the  prosecutor  had  employed  the  prisoner  in  his  service  altibo^  Im 
as  a  drover  off  and  on  for  nearly  five  years,  out  not  as  a  regular  had  no  intent 
servant.     He  was  a  eeneral  drover,  and  agreed  with  the  prosecutor  ^  *<>  *>  ^^^ 
for  three  shillings  a  cUiy.     The  prosecutor  gave  the  prisoner  orders  liy*^^  hhL 
and  money  to  bnng  119  sheep  fi*om  Grantham  to  Smithfield  market 
The  prisoner  had  no  authority  firom  the  prosecutor  to  sell  the  sheep. 
When  the  prosecutor  came  to  Smithfield  he  found  118  of  his  sheep 
in  the  possession  of  different  salesmen,  into  whose  hands  they  had 
been  put  by  one  Shelton,  who  had  purchased  them  of  the  prisoner, 
who  said  they  were  his  own.     The  lury  found  that  the  prisoner  did 
not  intend  to  steal  the  sheep  at  the.  time  he  took  them  into  his  posses- 
sion.    And,  upon  a  case  reserved,  the  Judges  were  unanimously  of 
opinion  that  as  the  owner  parted  with  the  custody  only,  and  not  with 
the  possession,  the  prisoners  possession  was  the  owners  and  that  the 
coQviccion   was  therefore  right  (o)     And  a  similar  decision   was 
come  to  where  the  prisoner  was  hired  to  take  a  heifer  to  a  particular 
place  for  a  certain  sum,  although*he  was  not  hired  by  the  oay,  or  for 
any  particular  time.     Upon  an  indictment  for  stealing  a  heifer  it 

(o)  Rex  ».  Stock,  tor.  Park,  J.,  Taunton  (  p)  Rex  v.  M*Namee,  R.  &  M.  C.  C.  R. 

Lnt  Aaa.   1825,  and  East  T.  1835.    R.      368. 
ai  M.   C.  C.  R.  87. 
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appeared  thai  the  prosecutor  hired  the  prisoner  to  take  a  heifer  from 
X  ork  to  Eirby  Misterton ;  the  prisoner  was  to  receive  two  shillings 
for  taking  the  heifer  the  same  day  to  Spittle  Beck,  ten  miles  from 
York,  which  was  paid  when  he  tooK  the  heifer  in  charge,  and  he  was 
to  receive  two  shillings  more  for  taking  her  to  Kirby  Misterton, 
where  the  prosecutor  hved,  the  next  morning.    The  prisoner  having 
received  the  heifer,  soon  after  and  without  authority  sold  the  heifer 
as  his  own,  and  embezzled  the  proceeds.    The  jury  n^atived  the 
existence  of  any  fraudulent  intention  previous  to  the  dehvery  of  the 
heifer  to  the  prisoner,  butfoandhimgu5ty:  and,  upon  acase  reaerred, 
the  Judges  held  the  conviction  right,  the  possession  of  the  prisoner 
being  that  of  a  servant  only,  (q) 
The  priBoner         But  in  these  cases  the  prisoner  must  dispose  of  the  property  while 
must  dispose  of  he  has  it  in  his  possession,  for  if  he  deliver  it  to  another  person,  who 
whiifi'^hu^      holds  it  vriith  the  owner's  consent,  it  is  not  larceny,  although  the 
^^ion.        prisoner  afterwaids  seU  it,  and  dispose  of  the  monev  to  his  own  use. 
Upon  an  indictment  for  stealing  a  pie,  it  appeared  that  the  prose- 
cutor had  employed  the  prisoner,  on  the  18th  of  December,  to  drive 
rix  pigs  from  Oadiff  to  Usk  fiur  on  the  20th,  and  paid  him  six 
shillings  for  so  doing ;  the  prisoner  had  never  before  been  employed 
by  the  prosecutor,  and  had  no  authority  to  sell  any  of  the  pi^.     On 
the  19th  of  December  the  prisoner  left  one  of  the  pigs  in  nis  way  at 
Mr.  Matthews',  of  Coedkemew,  to  be  kept  till  the  night  of  the  20th, 
saying  it  was  too  tired  to  walk  any  further.     On  the  20th  the  pri- 
soner met  the  prosecutor  at  Usk  ftiir  with  the  other  five  pigs,  and 
told  him  that  he  had  left  the  pig  with  Matthews  because  it  was  tired ; 
the  prosecutor  then  desired  him  to  call  at  Matthews',  and  ask  him  to 
keep  the  pig  for  him  till  the  Saturday  following,  and  he  would  pay 
him  for  tne  keep.     The  prisoner  called  at  Matthews'  on  the  2l8t, 
but  instead  of  asking  him  to  keep  the  pig  for  the  prosecutor,  he  sold 
it  to  him  for  a  guinea ;  and  on  the  Thursday  following  told  the  prose- 
cutor he  had  seen  the  pig  at  Matthews',  ana  that  he  would  keep  it  till 
the  Saturdav;  and  it  was  held  that  the  prisoner  was  not  guilty  of 
larceny,  on  the  ground  that  the  prosecutor  nad  consented  to  Matthews 
being  the  keeper  of  the  pig,  and  therefore  his  custody  was  the  cua- 
tody  of  the  prosecutor,  (r) 
The  distinction      The  Correct  distinction  in  cases  of  this  kind  appears  to  be,  that  if 
oimerwu       ^^®  owner  parts  with  the  custody  only  and  not  with  the  possession, 
merely  with  the  and  the  prisoner  converts  the  chattel  to  his  own  use,  it  is  larceny, 
custody  and  not  although  he  had  no  felonious  intent  at  the  time  he  received  it ;  but  if 
sio^  Uroeny      ^^  owner  parts  not  only  with  the  custody,  but  also  with  the  posses- 
will  be  com-      sion  of  the  chattel,  and  the  prisoner  converts  it  to  his  own  use,  it  will 
mitted  bv  con-   not  be  larceny,  unless  the  prisoner  had  a  felonious  intent  at  the  time 
cha^MCMif  ^'^  received  the  chattel.     Thus  where  a  person  sent  some  pigs  to  a 
he  parte  both     lady  to  be  looked  at,  and  the  prisoner  sold  the  pigs,  and  did  not  take 
with  the  cos-     them  to  the  lady,  we  have  seen  that  the  first  question  left  to  the  jury 
sonoiu  ^^^     ^^  whether  the  prisoner  had  a  felonious  intent  from  the  commence- 
ment of  the  transaction ;  the  second,  whether  he  received  the  piss  as 
bailee  to  deal  with  them,  or  only  as  a  servant  having  the  custody  of 
them,  and  whose  duty  it  was  to  bring  them  back.     If  the  prosecutor 

(q)  Reg.  V,  Jackson,  2  Moo.  C.  C.  R.      Spring  Ass.    1842,  Cresswell,  J.  MSS. 

31  c.  a  G. 

(r)  Reg.  9,  Charles  Jones,  Monmouth 
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meant  the  prisoner  to  leave  the  pigs,  and  bring  back  the  money  or 
make  a  baigain  for  the  sale  of  them,  then  he  would  be  in  the  situation 
of  a  bailee,  and  not  guilty  of  larceny ;  but  if  they  were  delivered  to 
the  prisoner  simply  that  "he  should  shew  them  to  the  lady,  and  bring 
them  back  bodily,  then  he  had  only  the  custody  and  not  the  posses- 
aioD,  and  was  guilty  of  larceny.  (») 

But  if  a  person  employed  to  drive  cattle  has  not  only  the  custody  of  if  a  Mnon 
them,  but  also  the  possession,  and  he  disposes  of  them  to  his  own  use*  «»?plojed  to 
be  is  not  g^uilty  of  larceny.    K,  therefore,  a  person  be  not  merely  em-  bas^oi^^W 
ployed  to  drive  catde,  but  has  also  authority  to  sell  them,  he  will  not  the  custody  but 
be  guilty  of  larceny,  although  he  sell  them  and  apply  the  money  to  die  poMession, 
his  own  use.     Upon  an  indictment  for  stealing  six  oxen,  it  appealed  of  liro^yif  he 
that  the  prosecutor  had  employed  the  prisoner  once  or  twice  as  a  dispoiee  of 
drover,  and  that  be  put  eight  oxen  into  the  hands  of  the  prisoner  ^^^  ^  ^ 
to  drive  to  London;  the  prosecutor's  directions  to  the  prisoner  were,  ^^"  "*** 
if  he  could  sell  them  on  the  road  he  might,  and  those  he  did  not  sell 
on  the  road  he  was  to  take  to  the  prosecutor's  salesman  in  Smithiield, 
for  him  to  sell  for  the  prosecutor  there :  the  prisoner  was  at  liberty 
to  drive  other  cattle  as  well  as  the  prosecutor's  on  this  occasion ;  there 
is  a  regular  charge  for  drovers,  so  much  a  head;  so  much  for  cattle 
driven  and  so  much  for  cattle  sold.     The  prisoner  sold  two  of  the 
oxen  in  his  way  to  London,  and  took  the  other  six  to  Smithfield, 
where  he  sold  them :  the  money  was  paid  into  a  bank  in  Smithiield 
for  the  prisoner,  and  he  received  it  there.     A  witness  stated  that  the 
prisoner  was  a  salesman  as  well  as  a  drover  ;  and  theprosecutor's 
salesman  proved  that  he  never  received  the  beasts.     Tnat  when  a 
person  was  employed  to  bring  beasts  to  him,  he  sometimes  deposited 
them  at  Islington  at  the  layer's  at  the  Goose  yard,  or  somewhere. 
That  it  was  the  dntv  of  the  drover  to  deliver  them  to  the  salesman's 
drover  in  the  evening,  and  next  morning  to  come  and  give  him  in- 
fonnatioD,  and  see  that  he  had  them ;  that  it  was  no  part  of  his  duty 
to  sen  them  in  Smithfield.    The  prisoner  had  brought  beasts  from  the 
prosecutor  before,  and  delivered  tnem  to  the  salesman's  drover.  It  was 
submitted  that  there  was  no  felonious  taking  in  the  first  instance ; 
that  the  prisoner  was  not  the  servant  of  the  prosecutor  at  all ;  and 
that  the  prosecutor  had  parted  with  the  right  of  possession  as  well  as 
the  custoay  of  the  cattle,  by  ^ving  the  prisoner  the  right  of  selling 
them  if  he  pleased.     It  was  answered  that  although  the  origin^ 
ownership  of  the  prisoner  was  a  lawful  one,  yet  that  ownership 
ended  as  soon  as  he  reached  the  layer's  at  Islington,  and  that  his 
driving  them  beyond  that  place  was  exceeding  his  commission,  and 
such  an  illegal  assumption  of  the  property  as  would  support  the 
chai^ge  of  ielony.     The  prisoner  was  also  guilty  in  another  view  of 
the  case,  as  the  servant  of  the  prosecutor,  naving  after  his  arrival  in 
London  only  the  custody,  and  not  the  property  of  the  cattle,  and 
having  therefore  no  right  to  dispose  of  them.     But,  it  was  held  that 
there  was  no  proof  that  the  prisoner  was  the  servant  of  the  prosecutor, 
and  that  there  was  no  felonious  taking  in  the  first  instance,  as  the 
prosecutor  had  given  the  prisoner  a  lawful  ownership  for  a  particular 
purpose.  (/) 

(0  Bsg.  V.  Hanrejr,9  C.&P.  353.  See  **  If  the  case  bad  reated  on  the  qoeataoaof 

Una  caae  more  fully  stated,  ante,  p.  23.  whether  the  prisoner  was  the  senrant  of  the 

(/)  Reg.  V.  Goodbody,  8  C.  &  P.  665.  prosecutor  in  the  first  iastimce,  I  should 

littledale,  J.»  and  Parke,  B.,  who  observed,  nave  reserved  it  for  the  further  considera* 
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A  servant  eoing  ofF  with  money,  given  to  him  by  his  master  to 
cany  to  another,  and  applying  it  to  his  own  use,  has  been  holden 
guilty  of  larceny.  The  master  of  the  prisoner  delivered  to  him  a 
sum  of  money  to  carry  to  a  person  of  the  name  of  Hawn,  and  to 
leave  it  with  flawn,  who  had  agreed  to  give  the  master  of  the 
prisoner  bills  for  the  money  in  the  course  of  a  few  days.  The  pri- 
soner did  not  cany  the  money  to  Flawn,  as  he  was  directed,  out 
went  away  with  it,  and,  with  part  of  it,  purchased  a  watch  and 
some  other  articles,  the  other  part  remaining  in  his  possession 
when  he  was  apprehended.  Tne  jury  having  found  the  prisoner 
ffuilty,  sentence  was  respited,  in  order  to  take  the  opinion  of  the 
Judges,  whether  this  was  felony,  or  only  a  breach  of  trust;  and 
aU  the  Judges  held  that  it  was  felony.  (») 

So  where  the  prisoner,  who  was  occasionally  employed  by  the 
prosecutors  as  a  clerk,  having  received  from  them  a  cneque  on  their 
oankers,  payable  to  a  creditor  with  directions  to  deliver  it  to  the 
creditor,  appropriated  it  to  his  own  use,  it  was  held  to  be  larcen  v.  (v) 

So  where  on  an  indictment  forstealhig  a  shilling,  it  appeared  that 
the  prisoner,  who  was  the  servant  of  the  prosecutor,  was  ordered  by 
him  to  go  for  twelve  cwt  of  coals;  and  that  the  prisoner  received 
from  the  daughter  of  the  prosecutor  six  shillings,  wnich  six  shillings 
she  had  received  from  her  father  to  jzive  to  the  prisoner  to  pay  for  the 
coals;  and  the  prisoner,  instead  of  getting  twelve  cwt  ot  coals,  got 
only  nine  cwt,  tne  price  of  which  was  3^.  SdL,  and  gave  4s.  to  pay 
for  the  coals,  and  received  9d.  in  chanse ;  and  on  his  return  he  gave 
the  prosecutor's  dat^hter  U.,  and  made  a  felse  statement  as  to  the 
quantity  of  c(m1s  he  had  brought ;  Patteson,  J.,  held  that  the  prisoner 


tion  of  the  Judges ;  as  I  am  of  opinion  that 
a  man  cannot  be  the  servant  of  several 
persons  at  the  same  time,  but  is  rather 
in  the  character  of  an  affent  There  b  one 
case  in  which  it  was  held  that  a  man  maybe 
the  servant  of  several  at  one  time,  but  I 
wish  to  have  that  question  ftirther  con- 
sidered by  the  iudges."  In  a  note  the 
Reporters  say,  *' We  presume  his  lordship 
refSerred  to  the  case  ot  Rex  v.  Carr,  Russ. 
&  Ry.  198,  jMi<,p.  170.  If  the  prisoner  had 
merely  been  employed  by  the  prosecutor  to 
drive  the  oxen  to  London,  instead  of  having 
the  authority  to  dispose  cf  tibem  by  sale  on 
the  road,  the  queraon  mentioned  bv  Mr. 
Baron  Parfce  would  have  arisen  m  the 
case,  viuf  whether  the  fact  of  his  being  at 
liberty  in  the  regular  exercise  of  his  bu- 
siness, to  drive  for  other  graziers  as  well  as 
the  prosecutor,  would  not  place  him  rather 
in  the  character  of  an  agent  than  a  servant. 
But  as  the  delivery  of  the  oxen  in  the  irst 
instance  was  accompanied  by  a  power  of 
sale,  and  was  made  to  the  prisoner  to  a  cer- 
tain extent*  in  the  character  of  a  salesman, 
which  business,  it  appeared  flrom  the  evi- 
dence that  he  carriea  on,  the  Judges  were 
both  of  opinion  that  he  was  not  a  servant, 
so  as  to  make  him  responsible  in  a  criminal 
point  of  view ,  but  that  fads  conduct  amounted 
only  to  a  branch  of  trust  This  decision, 
though  questioned  by  some  at  the  moment, 
appears  to  be  quite  consistent  with  the 
modem  doctrine  akMm  the  sul^)ect.    It  was 


said,  **  If  a  man  sends  his  servant  with  his 
horse  from  the  oountry  to  London,  and 
directs  him  to  sell  it  if  he  can  upon  the 
road,  but  if  he  cannot  to  leave  it  at  a  parti- 
cular place  in  London,  and  the  servant,  in- 
stead of  doing  either,  sells  the  horse  in  Lon- 
don and  absconds  with  the  money,  is  he  not 
guilty  of  larceny  ?"  The  answer  is,  undoubt- 
edly *<  Tes  ;'*  but  the  distinction  is,  that  in  the 
case  supposed  the  relation  of  master  and 
servant  existed  at  the  time  when  the  horse 
was  delivered*  whereas  in  the  present  case 
there  was  nothing  else  to  create  that  reU- 
tion  but  the  fact  of  the  delivery,  accompa- 
nied by  a  power  of  sale.  And  with  respect 
to  thearpunent  used  by  the  counsel  for  the 
prosecution,  that  it  was  larceny  in  the  pri- 
soner to  drive  the  cattle  bevond  the  place  at 
which  h^  ought  to  have  left  them,  after  the 
authority  to  sell  was  at  an  end;  whatever 
might  have  been  the  case  formerly  on  the 
su^ect,  such  is  not  the  state  of  the  law 
now."  Rex  v.  Banks,  Russ.  &  Ry  441* 
amU,  p.  57. 

(«)  Lavendert  case,  Huntinffdon  Lent 
Ass.  1793,  twice  considered  by  3ie  judges. 
East  T.  1793,  and  Trin.  T.  1793.  In 
this  case  all  the  judges  dso  held  that  the 
last  pomt  in  Watson's  case,  2  East,  P.  C 
p.  563,  was  not  law. 

(v)  Bex  V.  Metcalf,  R.  &  M.  C.  C.  IL 
4a3,  oMie,  p.  34,  and  see  Reg.  v.  Heath, 
2  Moo.  C.  C.  R.  33,  ibid.,  and  Paradioe% 
eU99  anit,  p.  154. 
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ought  to  have  retamed  to  his  master  any  money  that  was  left,  and  if, 
instead  of  doing  so,  he  appropriated  it  to  his  own  use,  be  was  guilty 
of  larceny,  (w) 

In  a  case  where  the  prisoner  was  indicted  for  stealing  ten  gui-  A  tenrant 
neas,  it  appeared  that  she  was  the  menial  servant  of  the  prosecutor,  c^*»™e<l 
who  was  a  manufacturer,  and  frequently  in  want  of  silver  to  pay  his  fg!^^^^^ 
workmen ;  that  she  went  to  the  vrife  of  the  prosecutor,  and  tola  her  mistress,  iiiid«r 
that  she  was  acquainted  with  a  person  who  could  give  her  ten  gui-  JL^J®^'*? 
neas'  worth  of  silver,  upon  which  the  wife  of  the  prosecutor  gave  her  |^  pJUn  who 
ten  guineas  for  the  purpose  of  getting  them  changed  into  sdver  by  would  ffi^e 
die  person  she  had  mentioned,  when,  instead  of  getting  the  guineas  ^^^.^^ 
changed,  she  immediately  ran  away  with  them,  and  never  returned ;  then  ran  away 
and  it  also  appeared  that  her  clothes  had  been  previously  taken  away,  with  them, 
Upon  this  evidence  she  was  found  guilty  of  Uffceny.  (x)  held  larceny. 

It  has  also  been  holden  to  be  larceny  for  the  confidential  clerk  of  a  Chipchase's 
merchant  to  take  a  bill  of  exchange,  unindorsed,  from  its  proper  re-  «»».    A  clerk 
positoiy,  discount  it,  and  convert  me  proceeds  to  his  own  use,  though  J^/nmLe. 
ne  had  the  general  management  of  his  master's  cash  concerns,  and  mentof& 
authority  to  get  his  bills  discounted.     The  indictment  against  the  «8h  concerns 
prisoner  was  for  stealing  a  bill  of  exchange  for  one  hundred  and  JecntonMuid 
twenty-two  pounds  twelve  shillings,  the  property  of  the  prosecutors,  had  antfaority 
Messrs.  Burtdt  and  FotheigiL     XJpon  the  evidence  it  appeared  that  {?,P*t.*^**' 
the  prisoner  was  clerk  to  the  prosecutors,  and  had  the  sole  manage-  comted  as 
ment   of  their  cash  concerns,  that  he  received  bills  and  money  re-  occasion  re- 
mitted  to  them,  took  bills  to  be  discounted  whenever  he  wanted  ^l""*^^?:,, 
cash,  made  payments  for  freight  and  other  things  of  a  similar  nature,  ^^absconded 
and  settled  the  balance  with  the  prosecutors  at  the  end  of  every  with  the 
week.     On  the  14th  September,  1795,  the  bill  in  auction  was  re-  money;  and  it 
mitted  to  the  prosecutors,  by  the  post,  when  one  of  them  opened  the  Jelarceir^  *** 
^letter,  and  gave  the  bill,  wmch  was  not  due  till  the  17th  September, 
to  a  clerk  to  get  it  accepted,  which  the  clerk  accordingly  did,  and 
then  laid  it  amongst  other  bills  on  the  desk  of  the  prosecutors.     On 
the  I6th  September  the  prisoner  carried  the  bill  in  question,  together 
with  another  bill,  to  the  prosecutors'  bankers,  when  the  bankers' 
derk,  observing  that  neither  of  them  were  indorsed  by  the  prose- 
cutors, asked  him  whether  they  were  to  be  entered  snort  or  dis- 
counted, upon  which  he  said  that  he  wanted  small  notes  and  monej 
for  them^  and  that  the  money  must  be  frill  weight,  and  good,  as  it 
was  for  the  particular  use  of  the  prosecutors.     On  the  same  day  he 
absconded  with  the  monies  he  haa  so  received,  and  was  taken,  imder 
a  feigned  name,  from  on  board  a  ship  at  Falmouth.     It  was  con- 
tended, on  behalf  of  the  prisoner,  that  the  bill  having  come  legallv 
into  his  possession  Uke  any  other  bill  of  the  prosecutors  over  wnicn 
he  had  a  disposing  power,  he  had  a  right  to  receive  the  money  for  it, 
though  not  to  convert  the  money,  when  received,  to  his  own  use ; 
and  uat,  the  first  taking  of  the  bill  not  being  tortious,  his  receiving 

(»)  Rcff.  V.  Beavan.  Salop  Sprmg  Ass.  the  gnineas  was  not  so  parted  with  by  the 

1842.     T£e  indictment,  it  must  be  ob  wife  of  the  prosecutor,  as  to  ezdude  the 

lenred,  was  for  stealinf^  the  shilling  only,  ideaof  felony,  (<nrfe,p.  24).    But  it  should 

not  the  change,  and  the  ruling  of  toe  very  seem  that  it  might  be  well  contended  that 

learned  jadffe  of  course  ^plies  only  to  the  the  property  in  the  guineas  was  not  parted 

ihafing.     O.  S.  O.  with  to  the  prisoner ;  and  that  she  had  only 

(z)  Rex  V.  Atkinson,  1  Leach,  302, 303,  the  possession  of  them  upon  a  bare  charge, 

note  (a).    There  is  subjoined,  S«d  ipiare  or   special  trust,  to  get  them  changed, 

if  the  caee  was  not  nwed  ?    The  doubt  in  AnU,  p.  21,  et  teq. 
lUi  ease  would  be  whether  the  property  in 
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the  money  for  it  at  the  bankers,  and  going  away  with  the  money, 
was  a  mere  breach  of  trust,  and  no  felony.  But  Heath,  J.,  was 
clearly  of  opinion  that  this  was  felony,  the  bill  having  been  once 
decidedly  in  the  possession  of  the  prosecutors,  by  the  ckrk,  who  got 
it  accepted,  putting  it  amongst  the  other  bills  on  the  prosecutors' 
desk,  and  the  prisoner  having  feloniously  taken  it  away  fiom  that 
possession,  (y) 
Hammon'8  A  case  of  modem  occurrence  requires  to  be  noticed  in  the  same 

bank'  '^Im*  ^'^^^s.  The  prisoucr  was  indicted  for  stealing  two  bank  notes  of 
falsely^in^  ^^7  pounds  each,  in  the  dwelling-house  of  the  prosecutors.  The 
tonned  a  cus-  facts  ffiven  in  evidence  were,  in  substance,  that  the  prisoner  was 
h^"^Sb2?L  *  ^^^  '^^  ^^  banking-house  of  the  prosecutors,  and  was  intimate 
]i^d%id  in  ^^  A  gentleman  named  Vale,  whom  he  had  induced  to  open  his 
money  to  cash  account  at  the  house.     On   the    19th   December,   1811,   he 

^|^^"J^.*»  ■""*  made  a  fictitious  entry  in  the  banking  book  of  Mr.  Vale,  to  his 
dnoed^^  credit,  for  two  hundred  pounds,  which  sum  he  told  Mr.  Vale  that 
cQHoner  to  he  had  that  morning  paid  in  on  Mr.  Vale's  account  On  the  belief 
SuBckf' *tii«  ^^^  ^^'^  ^^^^  entry  and  false  assertion  were  true,  Mr.  Vale,  on  the 
amount,  and  ^^^  January,  1812,  gave  him  a  check  on  the  prosecutors,  dated, 
received  the  by  the  prisoner's  desire,  on  the  day  before,  for  one  hundred  pounds, 
thenTto'  *°tnt  ^'^^  payment  of  which  the  prisoner,  under  colour  of  serving  at  the 
a  discover}^  counter,  took  out  of  the  prosecutors'  bank-note  drawer,  in  the  shop, 
made  fictitioiit  the  two  notes  stated  in  the  indictment,  depositing  the  check  among 
^^2^""^  the  other  paid  checks  of  the  day,  and  making  in  the  waste-book  an 
was  holden  entry  of  such  payment.  By  this  contrivance  and  other  previous 
to  be  larceny,  practices  of  the  like  kind,  Mr.  Vale's  real  balance  was  tumea  a^tnst 
beinedra  ^^  ^^®  amount  of  several  hundred  pounds ;  and,  in  order  to 

by  t&cua.  prevent  the  discovery  which  must  have  immediately- ensued  if  the 
tomer  not  to  accounts  had  been  suffered  to  continue  in  this  state,  the  prisoner 
Sred^i'to^  made  other  false  entries,  to  the  credit  of  Mr.  Vale,  in  the  ledger  of 
draw  out  the  house.     Upon  these  facts  the  jury  found  the  prisoner  guilty,  (z) 

rooner  of  hie     and  they  also  found  that  at  the  time  he  made  the  false  entnes  in  tne 
draw  out  Se      l®^""*  ^^^  "^  the  customers'  book,  he  did  it  fraudulently,  with  the 
money  to         design  of  enabling  himself  to  get  the  money  of  the  prosecutors, 
falsely  pre-       The  question  whether  the  offence  was  a  felony,  or  amounted  only  to 
wL^to*''*    *  fraud,  was  afterwards  submitted  to  the  consideration  of  the  Judaea, 
baye  been  paid  ^nd  eleven  of  them  who  met  held  that  the  offence  was  felony,  Uiat 
in  by  him.        the  taking  was  felonious,  and  that  the  depositing  the  check  was  not 
intended  to  pledge  Vale's  security,  but  to  prevent  detection,  as  Vale 
did  not  give  the  check  to  pledge  his  own  credit,  or  to  enable  the 
prisoner  to  get  money  of  his,  \Ble%  but  to  enable  the  prisoner  to 

Set  away  (as  he  supposed)  money  of  his  own.  And  Grose,  J«,  in 
elivering  the  opimon  of  the  Judges,  said,  "  The  true  meaning  of 
lareeny  is  the  felonious  taking  the  property  of  another  without  hia 
consent,  and  against  his  will,  with  intent  to  convert  it  to  the  use  of 
the  taker,  (a)  The  &cts  of  the  case  answer  every  part  of  this  defi- 
nition. The  taking  of  the  property  is  clear,  and  tnat  it  was  taken 
against  the  will  of  the  owner,  and  with  a  felonious  intent,  is  equally 

(ir)  Chipchasc's  case,  cor.  Heath,  J.,  had  the  check  he  had  a  right  to  pay  hiai- 

O.  1>.  1795.    2  I.earb,  6f)9.  2  East  P.C.  self,  but,  Bayley,  J.,   before  whom  the 

c.   16,  8.   15,  p.  5(>7.    The  prisoner  was  prisoner  was  tried,  told  them  that  this  was 

accordingly  conricted,  and  sentenced  to  be  matter  of  law.     Their  opmion,  however, 

transported  for  seven  years.  was  stated  in  the  case,  MS.  Bayley,  J. 

(s)  The  jury  said  that  as  the  prisoner  (a)  Ante,  p.  2. 
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clear,  from  the  circumstance  of  the  prisoner's  having  fraudulently 
made  theae  false  eniries  with  a  view  to  conceal  the  means  he  had 
artfully  made  use  of  to  obtain  it"  (b) 

By  the  cases  which  have  been  now  cited,  the   maxim  of  th^  iitheforMo- 
common  law,  already  mentioned,  relating  to  the  fraudulent  conversion  uf  cmm  tE» 
by  a  servant  to  his  own  use  of  the  eoods  of  his  master,  appears  to  be  JJJjjJ^^ 
sufficientlv  explained  and  established.     But  it  should  oe  observed  oaircd  into 
that  in  all  these  cases  it  was  considered  that  the  property  stolen  was^  thenoMoirioo 
sufficiently  received  into  the  possession  of  the  master  before  the  be^aie** 
taking  by  the  servant     And  this  leads  To  the  consideration  of  a.  taking.   Bat 
material  distinction  respecting  the  possession  of  the  master, namely,  propwgrM> 
that  the  propertv  will  not  be  consiaered  as  sufficiently  received  into  U^^jJa^' 
his  possession,  where  iFBias  merely  been  delivered  to  the  servant  for  the  master^ 
TEe  master's  use.     Upon  which  subject  it  is  well  laid  down  that  "^  py»«y^ 
the  servant  have  done  no  act  to  determine  his  original  lawful,  and  JJ|J^y*i^ 
exclusive  ix)6session,  as  by  depositing  the  goods  in  his  master's  house,  daliTered  to 
or  the  like,  although  to  many  purposes,  and  as  aflsdnst  third  persons,  ^^•■•'^'■■'if* 


This  is  in  jaw  a  receipt  of  the  goods  by  the  ma^r,  yet  it  has  been  2a  ^"aS^ 
ruled  otherwise  m  respect  of  the  servant  himself,  upon  a  charge  of  thcKfora^  if  a 
larceny  at  common  law,  in  converting  such  goods  to  his  own  use,  (c)  ■«▼•«*?«- 
llie  ground  of  wiiich  doctrine  appears  to  be  that  in  such  case  there  ^^Lgt,  u  it 
can  be  no  tortious  taking  in  the  nrst  instance,  and  consequently  no  not  lareonj. 
trespass:  and  we  have  seen  that  without  a  trespass  there  can  be  no 
larceny,  (d) 

Upon  tins  principle,  in  a  case  prior  to  the  15  Geo.  2,  c.  13,  Waito'toaaa. 
8.  12,  {e)  where  it  appeared  upon  an  indictment  for  stealing  East  q^^^  |I 
India  bonds,  the  property  of  the  governor  and  company  of  the  Bank  1. 12,  a  cashier 
of  England,  that  the  bonds  in  quesdou,  having  been  taken  to  the  of  the  Bank 
bank  for  the  purpose  of  being  deposited  ihere,  were  not  carried  to  jJj^J^^J^*** 
the  usual  place  for  such  deposits,  namely,  a  chest  in  the  cellar  of  the  ^as  delirered 
bank,  but  were  received  by  the  prisoner,  who  was  a  cashier  there,  was  not  gvSity 
and  placed  by  him  in  his  own  desk,  it  was  ruled  that  the  prisoner  ^!J^12Jirxt 
was  not  guilty  of  larceny  in  afterwards  selling  the  bonds,  and  putting  to  his  own  net 
the  money  into  his  own  pocket.     And  the  ground  of  the  (lecision  before  >t  kad 
appears  to  have  been  that  as  the  bonds  were  never  put  into  the  ^^^^^g^ 
oeUar,  in  the  usual  course,  the  governor  and  company  of  the  bank  piaoe. 
had  no  possession  of  them,  but  the  possession  remained  always  in 
the  prisoner.  (/) 

In  another  case  where  the  prisoner  was  indicted  for  stealing  a  half-  ^*^^*'  ^- 
crown  and  three  s^lings,  the  property  of  his  master,  the  same  tending  the 
principle  was  recognized.     The  master  of  the  prisoner  was  a  con-  shop,  recei?ed 
fectioner ;  and  the  prisoner  was  his  servant,  employed  to  attend  the  ^J"®  money 
shop,     llie  master,  having  some  suspicion  that  the  prisoner  had  tomer,  which 
occasionally  purloined  the  money  paid  oy  persons  dealing  at  the  shop,  he  did  not  nut 
procured  a  customer  to  come  there  on  pretence  of  buying  something  w  ^S^od 
naving  previously  given  to  such  customer  some  marked  silver  of  his  it,tt  mMte 

(6>  Hammon's  case,  O.  B.  Feb.  1812,  nison,  Js.,  O.  B.  1743.     1  Leach,  28.    2 

and  May,  1812.    2  Leach,   .083.   S.  C.  East,  P.   C.  c.  16\  s.   17,  p.  570.    Den- 

4  Tannt.  304,  BIS.  Bayley.  J  ,  and  Russ.  nison,    J.,   said,  that  thouffh  this  might 

&  By.  221.    liftwrence,  J.,  who  was  ab-  be  such  a  possession  in  the  oank  whereon 

sent,  doubted.  they  might   maintain  a  ciyil   action,   yet 

(c)  2  Eabt,  P.  C.  c.  16,  s.  16,  p.  568.  then?  was  a  great  difTerenco  between  such 

td)  Ante,  p.  5.  a  possession  and  a  possession  whereon  to 

(«)  Pottf  Chap.  XX.  found  a  crimmal  prosecution. 

4  /*)  Waite's  case,  eor.  Carter  and  Den- 

M  2 
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not  to  be 
larceny  ;  the 
money  not 
having  been  in 
the  poaeession 
of  the  master. 


Baieley*^ 
case. 

A  banker's 
clerk, 
ciitmsted 
to  receive 
bank-notes 
and  money  at 
the  counter, 
instead  of 
putUng  a  note 
mto  tro  proper 
drawer, 
converted  it  to 
his  own  use : 
and  this  was 
holdento  be 
only  a  breach 
of  trust,  and 
not  larceny ; 
the  note  never 
having  been 
in  the  banker^ 
possession. 


Incoiiseq[U6nca 
of  the  fore- 
gomg  decision 
the  39  Geo.  3, 
c  85kWas 


Of  Larceny  by  Servants  and  others    [book  if. 

own*  The  customer  accordingly  came  to  the  shop  in  the  absence  of 
the  master,  and  bought  some  articles  of  the  prisoner,  paying  for  them 
with  the  marked  mvev.  Soon  afterwards  the  master  (who  was 
waiting  for  the  purpose)  came  in  and  examined  the  tiU,  in  which  the 
prisoner  ought  to  nave  deposited  the  silver  when  it  was  received ; 
and  finding  only  some  of  the  marked  silver  there,  he  procured  the 
prisoner  to  be  immediately  apprehended  and  seaicheo,  when  the 
rest  of  the  marked  money  was  found  upon  him.  The  jur^  fixmd  the 
prisoner  guilty ;  but  the  point  bein^  saved  for  the  consideration  of 
the  twelve  Judges,  they  were  of  opmion  that  the  prisoner  was  not 
guilty  of  larceny,  but  only  a  breach  of  trust;  the  money  never 
having  been  put  mto  the  till,  and,  therefore,  not  having  been  in  the 
possession  of  the  master,  as  against  the  prisoner,  (g) 

Both  these  cases  were  much  relied  upon,  in  a  subsequent  case,  on 
behalf  of  the  prisoner,  a  bankers'  clerk,  who  was  indicted  for  stealing 
a  bank-note  of  the  value  of  one  hundred  pounds,  the  property  of  the 
bankers.  The  evidence  was,  in  substance,  that  a  gentleman,  who 
kept  cash  with  the  bankers,  sent,  by  his  servant,  me  one  hundred 
pound  bank-note  in  question,  together  with  twenty-two  pounds  in 
other  bank-notes,  and  fifteen  pounds  in  money ;  and  that  tne  servant 
delivered  the  whole  into  the  nands  of  the  prisoner.  The  prisoner, 
in  his  capaci^  of  clerk  to  the  bankers,  was  authorized  to  receive 
and  give  a  discharge  for  the  same,  and  it  was  his  du^  to  put  the 
money  received  into  a  till,  and  to  place  in  another  drawer  the  several 
bank-notes,  which  he  might  receive  during  the  day,  for  the  purpose 
of  another  clerk  taking  down  and  entering  in  a  l)ook  the  particular 
description  of  each  note.  The  prisoner  gave  an  acknowleogment  to 
the  servant  of  having  received  the  fiiU  sum  of  one  hundred  and  thirty- 
seven  pounds,  and  put  the  money  into  the  till ;  but  instead  of  placing 
the  remaining  sum  of  one  hundred  and  twenty-two  pounds,  which  he 
received  in  bank-notes,  into  the  drawer,  according  to  his  du^,  he 
kept  back  the  one  hundred  pound  note  in  question,  and  only  deli- 
vered over  those  to  the  amount  of  twenty-two  pounds.  The  jury 
found  the  prisoner  guilty,  subject  to  the  opinion  of  the  Judges, 
whether  the  takingcould  be  considered  as  felonious,  or  only  as  a 
breach  of  trust  ?  When  the  case  came  to  be  argued,  an  additional 
&ct  was  stated  and  admitted,  namely,  that  the  prisoner  had  given  his 
employers  security  to  account  for  what  he  received  and  against  em- 
bezzlements. The  case  was  aigued  at  considerable  length  before 
nine  of  the  Judges,  who,  at  first,  entert<uned  some  doubt  on  the  case, 
but  ultimately  agreed  that  it  was  not  felony,  inasmuch  as  the  note 
was  never  in  the  possession  of  the  bankers,  distinct  firom  the  pos- 
session of  the  prisoner;  but  that  it  would  have  been  otherwise  if 
the  prisoner  had  deposited  it  in  the  drawer,  and  had  taken  it 
afiierwards.  (h) 

In  consequence  of  this  decision  (of  which,  however,  it  should  be 
observed,  that  it  was  perfectly  in  unison  with  the  due  adminis- 
tration of  criminal  iustice,  in  adopting  the  merciful  construction  of 
a  doubtful  point  of  law)  it  was  thought  necessary  forthwith  to  make 


(^)  Bairs  esse,  cor.  Heath,  J.,  O.  B. 
Jan.  1797;  HU.  Term,  1797,  dted  in 
Baaeley*s  case,  2  Leach,  841.  2  East, 
P.  C.C   16.  s.  17,  p.  672. 

(A)  Baseley'B  case,  O.  B.  1799.    East 


T.  1799.  2  Leach,  835.  2  East,  P.  C. 
c.  16,  s.  17,  p.  571.  See  also  Rex  v. 
Sollens,  R.  &  M.  C.  G.  R.  129,  and  Bm 
V.  Hawtin,  7  C.  &  P.  281,|NMr,  p.  181. 
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some  provisions  for  the  better  protection  of  masters  against  em-  passed,  for 

bezzlements  by  their  clerks  and  servants,  many  of  whom,  employed  protecting 

in  commercial  transactions,  are  unavoidably  entnisted  with  tne  re-  Jb^e^mbenle- 

ceipi  of  monies  to  a  laise  amount    The  39  Geo.  3,  c.  85,  was  ments  of  their 

accordingly  passed,  and  thoueh  that  statute  is  now  repealed,  the  ^^^^^*  ^^^ 

7  &  8  Geo.  4,  c.  29,  provides  for  the  punishment  of  such  embezzle-  '^'^""^ 
ments,  and  will  be  considered  in  the  succeeding  chapter. 

In  order  to  bring  a  nrisoner  within  the  7  &  8  Gea  4,  c.  29,  s.  46, 
it  must  be  proved  tnat  he  was  the  servant  of  the  prosecutor. 
Upon  an  indictment  chai^ng  the  pris(mer  as  the  servant  of  the 
prosecutrix  with  stealing  her  purse  containing  forty  sovereigns,  it 
appeared  that  the  prisoner  was  the  driver  of  a  glass  coach,  whidi  had 
been  hired  by  the  day  by  the  prosecutrix,  and  that  he  stole  her  purse 
from  the  coach ;  it  was  held  that  the  relation  of  mistress  and  servant 
did  not  exist  between  the  prosecutrix  and  the  prisoner,  and  that  he 
could  only  be  convicted  of  simple  larceny,  (t) 

We  have  seen  that  it  has  been  doubted  by  a  very  learned  Judge, 
whether  a  person  can  be  the  servant  of  several  persons  at  the  same 
time,  (j) 

It  has  also  been  doubted  whether  the  7  &  8  Geo.  4,  c  29,  s.  46,  Senrants  of  the 
applies  to  larceny  by  a  clerk  employed  in  a  public  office  under  the 
crown.  The  prisoner,  who  was  mmcted  as  a  clerk  to  the  queen  for 
stealing  her  money,  and  also  for  embezzlement  under  the  2  Wm.  4, 
c.  4,  was  the  first  clerk  to  the  Collector  of  Customs  at  the  Port  of 
Falmouth,  and  as  such  it  was  his  du^  to  receive  and  place  in  the  col- 
lector's box  each  day  monies  received  in  payment  of  customs ;  the 
fiicts  were  clear  to  prove  that  he  had  taken  money  out  of  the  box. 
The  prisoner  was  appointed  by  the  commissioners  of  customs  under 
the  3  &4  Wm.  4,c.  51.  It  wasobjected  that  the  7  &8  Geo.  4,  c.  29, 
8.  46,  did  not  extend  to  public  servants.  Coleridge,  J.,  ^  The  great 
doubt  I  have  had  is,  whether  or  no  the  7  &  8  Gnea  4,  c.  29,  s.  46, 
was  meant  to  include  public  servants  of  the  crown  such  as  the  pri- 
soner. It  would  seem  intended  to  px>tect  private  dealings  of  the 
suUects  only  against  their  clerks  and  servants,  and  the  terms  of  the 
2  Wm.  4,  c  4,  seem  to  confirm  this  view  of  it,  by  specially  providing 
for  such  a  case  as  this."  {k) 

An  indictment,  which  all^:es  that  the  prisoner,  being  the  servant 
of  the  prosecutor,  on  a  certain  day  and  year,  Qtole  his  proper^  is 
sufficient.  An  indictment  chaigea  that  Mary  Somerton,  on  the  1st 
of  March,  1827,  **  being  then  and  there  the  servant  of  J.  Hellier  ^  on 
the  same  day  and  year,  one  ring  of  the  said  J.  H.,  did  steal ;  and  it 
was  objected,  first,  that  there  was  no  positive  averment  that  the  pri- 
soner was  the  servant  of  J.  H. ;  2ndly,  that  it  was  not  sufficiently 
averred  that  she  was  his  servant  at  the  time  she  stole  the  goods ;  but 
it  was  held,  1st,  that  '^  being  the  servant  of  J.  H.,"  was  a  description 
of  the  person  of  M.  S.,  and  that  that  was  a  sufficient  allegation  that  she 
bore  tnat  character;  2ndly,  that  reading  and  understanding  the  lan- 
guid used  in  the  indictment  as  the  rest  of  mankind  would  under- 
stand the  same  language,  if  it  were  used  in  other  instruments,  there 

(f)  Res  V.  Uajdon,  7  C.  &  P.  445,  and  lUz  v.  Cwr,  Rus.  &  Rj.  198,  rat. 

PattMon.  J^  and  Gurmt.  B.    See  Qaar*  (A)  Bag.  a.  LoreU,  2  M.  &  Rob.  236. 

muk  a.  Buniett,  6  M.  &  W.  499.  Tba  pruonar  was  conTictad  on  the  oounta 

(j)  Paike,  B.,  in  Reg.  a.   Goodbody^  for  embenlement,  ao  that  it  baeama  on- 

8  C.  &  P.  665.    8aa  this  eaaa,aMif,p.  159.  noceiiary  to  decide  thb  point 
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could  be  no  doubt  that  it  imported  that  M.  S.  was  the  servant  of 
J.  H.  at  the  time  she  stole  the  property.  (/) 
PnnisliflMnt  It  is  only  necessary  further  in  this  place  to  notice  the  7  &  8  Geo.  4, 

um^^A^  «•  £9,  8.  46,  which  **  for  the  punishment  of  depredations  committed 
**^"*  ^  by  clerks  and  servants,  in  cases  not  punishaole  capitally,"  enacts, 
*^  that  if  any  clerk  or  servant  shall  steal  any  chattel,  money,  or 
valuable  security  belonging  to  or  in  the  possession  or  power  of  his 
master,  eveiy  such  offender,  being  convicted  thereof,  snail  be  liable, 
at  the  discretion  of  the  court,  to  oe  transported  beyond  the  seas  for 
any  term  not  exceeding  fourteen  years,  nor  less  than  seven  years, 
or  to  be  imprison^  for  any  term  not  exceeding  three  years ;  and  if 
a  male  to  be  once,  twice,  or  thrice  publicly  or  privately  whipped  (if 
the  court  shall  so  think  fit)  in  addition  to  such  imprisonment  (m) 
Princ^P^tBd  The  61st  section  of  the  act  making  principals  in  the  second 
degree,  and  accessories  before  the  £act,  punishable  in  the  same 
manner  as  principals  in  the  first  decree,  applies  to  every  felony 
punishable  under  the  act,  ^  does  me  provision  also  by  which 
accessories  after  the  £act  (except  receivers  of  stolen  property)  are 
made  liable  to  imprisonment  for  any  term  not  exceeding  two 
years.  («) 

(I)  Rex  9.  Somerton,  7  B.  &  C.  463.  («)  Ai  to  the  present  pimuliiiieiit,  tee 

Tlie  indictment  wee  on  the  3  Qea  4,  c.  38,  note  (a),  p.  167. 

e.2.    See  Reg.  9.  Pkge,  9  C.  &  P.  756,  (»)  See  ^  cUnae,  ante,  p.  2,  tit  Ia^ 

^uUe,  ?oL  1,  p.  84.  emy. 


167 


CHAPTER  THE  SEVENTEENTH. 


OF  SMBEZZLEUENT  BT   CLERKS  AND  SERVANTS. 


The  7  &  8  Geo.  4,  c  29,  s.  47,  **  for  the  ptmishiDent  of  embezzle-  7  &  e  Geo,  4, 
ments  committed  by  clerks  and  servants,"  declares  and  enacts,  "  that  *•  ^»  ^^^^ 
if  any  clerk  or  servant,  or  any  person  employed  for  the  purpose  ot  JlJcd? ing^imy 
in  lEe  capacitf  of  a  clerk'or  servant,  shall,  by  vStue  of  sucTi  emplo;!^  money,  Ac.  on 
ment,  receive  or  take  into  his  possession  any  chattel,  money,  or  tbeirm«»tcn' 
valuable  security,  for  or  in  the  name  or  on  the  account  of  his  master,  em^ling  it, 
and  shall  fiaudulently  embezzle  the  mne,  or  any  part  thereof,  every  ahallbe 
such  offender  shall  be  deemed  to  have  feloniously  stolen  the  same  ^^^f\  ^ 
from  his  master,  although  such  chattel,  money,  or  security,  was  not  tnoLu  ^len 
received  into  the  possession  of  such  master,  otherwise  than  by  the  h. 
actual  possession  of  his  clerk,  servant,  or  other  person  so  employed ; 
and  eveiy  such  offender,  being  convicted  thereof,  shall  be  liable,  at 
the  discretion  of  the  court,  to  any  of  the  punishments  which  the 
court  may  award,  as  hereinbefore  last  mentioned."  (a) 

The  48th  section  '^for  preventing  the  difficulties  that  have  been  Distinct  tcu 
experienced  in  the  prosecution  of  the  last-mentioned  offenders,"  ©^  ««»**«■'•- 
enacts,  ^ that  it  shall  be  lawful  to  chai^  in  the  indictment,  and  b«chi?ged 
proceed  against  the  offender,  for  any  number  of  distinct  acts  of  m  the  same  in- 
embezzlement  not  exceeding  three,  which  may  have  been  committed  ^«'"«'**» 
by  him  against  the  same  master,  within  the  space  of  six  calendar 
months  from  the  first  to  the  last  of  such  acts ;  and  in  every  such 
indictment,  except  where  the  offence  shall  relate  to  any  chattel,  it  Ai  to  allcga- 
shall  be  sufficient  to  allege  the  embezzlement  to  be  of  money,  with-  tion  and  proof 
out  specifying  any  particular  coin  or  valuable  security ;  and  such  embe*5eS^^ 
allegation,  so  far  as  regards  the  description  of  the  property,  shall  be 
sustained,  if  the  offender  shall  be  proved  to  have  embezzled  any 
amount,  although  the  particular  species  of  coin  or  valuable  security 
of  which  such  amount  was  composed  shall  not  be  proved ;  or  if  he 
shall  be  proved  to  have  embezzled  any  piece  of  coin  or  valuable 
securi^,  or  any  portion  of  the  value  thereof^  although  such  piece  of 
c(Mn  or  valuable  security  may  have  been  delivered  to  him  in  order 
that  some  part  of  the  value  thereof  should  be  returned  to  the  party 


(«)  Hie  ponisliment  for  this  offenoe  is  now 
regolatod  by  the  7  &  8  Geo.  4,  c.  29,  b.  4, 
ante,  |i.  ISa.  and  b.  46,  ante,  p.  166,  and  the 
1  Viet.  e.  90,  §.  5,  ante,  p.  2,  and  may 
be  traiMportation  for  not  exceeding  four- 
teen nor  lets  than  seven  years,  or  impri- 
Bennent  for  not  exceeding  three  yean, 
with  or  without  hard  labour,  in  the  oom- 
gaol  or  house  of  correction,  and  the 


offender  mar  be  ordered  to  be  kept  in 
solitary  confinement  for  any  portion  or  por- 
tions of  such  imprisonment,  or  of  soch  im- 
prisonment  with  hard  labour,  not  exceeding 
one  month  at  a  time,  and  not  exceeding  three 
months  in  the  qpaoe  of  one  year ;  and  if  a 
male  may  be  once,  twice,  or  thrice,  publicW 
or  privately  whipped  in  addition  to  such 
imprisonment. 
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This  statute  is 
simiUur  in  its 
eflect  to  the 
repealed 
statute  39 
Geo.  3,  c.  85. 


Cases  decided 
upoD  the  re- 
pealed statute 
39  Geo.  3, 
C.8& 
Servants 
within  the  act. 
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delivering  the  samei  and  such  part  shall  have  been  returned  ac- 
cordingly." 

These  provisions  are  substituted  for  the  repealed  statute  39 
Geo.  3,  c.  85,  and  those  contained  in  the  48th  section  are  in- 
tended to  remove  the  Very  considerable  difficulties  which  so  often 
prevented  a  prosecution  under  the  repealed  statute  from  being 
effectual  The  full  case,  upon  which  the  master  had  arrived  at  the 
conclusion  of  his  servants  suilt,  and  determined  to  prosecute, 
could  hardly  ever  be  laid  berore  the  jury,  on  account  ot  the  rule> 
which  forbids  evidence  to  be  given  of  two  distinct  and  independent 
felonies  upon  one  indictment;  it  repeatedly  occurred  tnat  the 
person  from  whom  the  prisoner  had  received  the  money  could  not 
specif  the  mode  of  payment ;  and  it  happened  not  unfrequently 
that  the  prisoner  had  received  a  piece  of  coin  or  a  note  of  a  lai^r 
amount  than  the  sum  which  was  to  be  paid  on  account  of  his 
master,  and  had  given  change,  (i)  In  the  former  of  these  cases  the 
jury  often  acquitted,  from  an  impression  that  the  prisoner  had 
acted  by  mistake,  and  imintentional  error,  an  impression  which 
would   have   been   removed,  if  the  facts  upon  which  the  master 

Eroceeded  could  have  been  ftilly  laid  before  them ;  and  in  the  two 
ktter  cases  the  prosecution  necessarily  failed,  as  being  unsupported 
by  the  evidence.  It  is  conceived  that  a  better  remedy  for  these 
defects  would  have  been  applied  by  making  the  offence  a  misde- 
meanor, as  the  anomalous  averments  and  evi^nce  introduced,  by  the 
48th  section,  upon  a  prosecution  iot  felony ^  would  have  been  avoided* 
This  enactment  of  the  7  &  8  Geo.  4,  c.  29,  s.  47,  like  the  re- 
pealed statute  of  the  39  Geo.  3,  has  the  effect  it  should  seem  of 
constituting  the  offence  described  in  it  a  larceny.  It  specifies  what 
the  circumstances  are  which  shall  be  sufficient  to  constitute  such 
offence  a  larceny,  and  under  which  circumstances  the  offender  shall 
be  deemed  to  have  feloniously  stolen.  First,  he  must  be  a  clerk  or 
servant ;  then  he  must  by  virtue  of  his  employment  receive  or  take 
into  his  possession  some  chattel,  money,  &c. ;  and  that  must  be  for^ 
or  in  the  name  or  on  the  account  of  his  master ;  and  he  must  fiuu- 
dulently  embezzle  the  same.  But  probably  this  statute  like  the  39 
Geo.  3,  would  be  considered  not  to  apply  to  cases  which  amount  to 
larceny  at  common  law.  (c) 

Some  of  the  points  decided  upon  the  construction  of  the  repealed 
statute,  may  properly  be  noticed  here. 

It  was  held  tnat  a  female  servant  was  within  that  statute,  (d) 
And  that  statute  was  held  not  to  be  confined  to  the  clerks  and 
servants  of  persons  in  trade,  but  to  extend  to  the  clerks  and  servants 
of  all  persons  whomsoever,  if  such  clerks  or  servants  were  employed 
to  receive  money,  &c. :  so  that  it  was  decided  by  the  Judges  on  the 
point  being  reserved  for  their  consideration,  that  a  person  employed 
at  a  yearly  salaiy  under  the  appellation  of  accomptant  and  treasurer 
to  the  overseers  of  a  township,  and  whose  duty  it  was  to  receive  all 
monies  receivable  or  payable  by  them,  was  a  clerk  and  servant  within 
that  statute,  {e) 


(h)  See  Rex  «.  Ward,  Gow,  N.  P.  R. 
168. 

(c)  Rex  «.  Headge,  Rosa.  &  Ry.  160 
Rex  V.  Murray,  R.  &  M.  C.  C.  R.  376, 
pott,  p.  181. 

(</)  Rex  0.   Elisabeth  Sadih,  flU.  T. 


1814,  HS.  fiayley,  J.,  and  Rosa.  &  Ry. 
267. 

(«)  Rex  V.  Sqaiie,  TorlT  Spring  Aaa. 
1818,  2  Staik.  C.  349,  and  Rnas.  &  Ry. 
349. 
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So  where  upon  an  indictment  under  the  39  Gea  3,  c.  85,  for  Serrantiorall 
embexzling  the  monies  of  his  master,  it  appeared  that  the  prisoner  ^^^  «« 
was  hired  as  a  journeyman  miller,  and  not  in  any  respect  as  a  cleric  *^^*"  *^' 
or  accountant,  or  to  collect  monies ;  he  was  however  m  the  habit  of 
selling  small  quantities  of  meal  on  his  master's  account,  and  of 
receiving  the  monejr  for  them ;  no  written  account  was  ever  kept  of 
such  sales  and  receipts ;  his  habit  and  duty  was  to  pay  over  on  each 
successive  day  what  money  he  had~received  on  the  preceding  day^ 
It  was  objected  that  the  prisoner  was  not  a  servant  within  the 
meaning  of  the  statute.     Richards,  C.  B.,  ^  There  is  nothing  at  all 
in  the  objection.    It  is  by  no  means  a  new  one ;  it  has  been  over- 
ruled again  and  again,  and  convictions  have  taken  place  in  much 
slighter  cases  than  the  present.     I  have  no  doubt  that  ^e  statute 
was  intended  to  comprehend  masters  and  servants  of  all  possible 
kinds,  whether  originally  connected  in  any  particular  character  or 
capacity  or  not**  (/) 

If  a  person  is  employed  as  the  servant  of  a  corporation,  be  is  a  Sermita  of 
servant  within  the  statute,  although  not  duly  appomted,  nor  even 
appointed  at  all  under  the  common  seal  of  the  corporation.     Upon 
an  indictment  for  embezzling  the  monies  of  the  guardians  of  the  poor 
of  parishes  in  the  town  of  Shrewsbury,  who  are  incorporated  by 
statute,  written  appointments  of  the  prisoners,  as  steward  and  clerk 
to  the  corporation,  were  produced :  they  bore  date  in  1816,  and  were 
^for  one  year  next  ensuing,'*  and  it  did  not  appear  that  either  of 
them  had  been  re-appointed.     It  was  objected,  that  although  they 
were  servants  of  the  corporation  for  the  first  year,  yet  as  they  were 
neither  re-appointed  under  the  common  seal,  nor  according  to  the 
statute,  they  ceased  to  be  servants  of  the  corporation  at  the  end  of 
the  first  year ;  but  it  was  held  that  it  was  sufficient;  for  if  a  person 
be  employed  as  servant,  he  may  be  guilty  of  embezzlement,  tnough 
not  duly  appointed,  (g)    And  a  person  employed  upon  commission  a  derkem- 
to  travel  for  orders,  ana  to  collect  debts,  was  held  to  be  a  clerk  within  gjoy<dby 
that  act,  though  he  was  employed  by  many  difierent  houses  on  each  ^i^*  P!f ". 
journey,  and  paid  his  own  expenses  out  of  his  commission  each  the  repealed 
journey,  and  did  not  live  with  any  of  his  employers,  nor  act  in  any  statnte. 
of  their  counting-houses.     In  the  case  in  which  this  point  was  de- 
cided, it  appeared  that  the  prisoner  was  employed  by  many  houses 
as  a  traveller  to  get  orders,  and  to  receive  debts,  and  had  a  commission 
on  such  orders  and  debts ;  and  further,  that  he  paid  his  own  expenses, 
and  did  not  live  with  any  of  his  employers,  or  act  in  any  of  their 
counting-houses.     Stanley  and  Co.  were  amongst  his  employers. 
He  had  embezzled  part  of  the  money  which  he  had  collected  for 
them^  and  was  indicted  under  this  statute;  and   the  indictment 
stated  that  he  was  employed  by  Stanley  and  Ca  in  the  capacity  of 
a  clerk,  and  by  virtue  of  his  said  employment  received,  &c.     The 


(/) Rex  «.  Barker, Dow.ft  R.  N.  P.R. 
IP. 

(f)  Bex  9.  BeacaU,  1  C.  &  P.  457, 
Ptoi,  J.  A.  J.  Rez  e.  WeUingi,  ibid.  See 
WilUams  v.  Stoit,  3  Tyrw.  S88,  where 
Vaofflwii,  B.,  laid.  **  It  is  nii^;iilar  that  the 
«or&  *  body  corporate  or  politic,*  in  the  39 
Geo.  3,  c.  as  thouM  haire  been  omitted  in 
the  exifting  act;   howefer,  there   u  no 


donbt  that  olerkt  or  aerraiitt  to  todi  bodiea 
would  be  held  to  be  included  in  its  gennal 
words.  **!£  the  learned  Baron  had  referred  to 
the?  &  8  Geo.  4,  c.  38,  s.  14,  he  would  hare 
seen  that  the  words  of  the  7  &  8  Geo.  4, 
c.  29,  do  include  **  bodiea  corporate  as  well 
as  inditiduals.**  See  the  seolioii,  mitit  p. 
lis.     C.  S.  G. 


170  Of  Embezzlement  by  Clerks  and  Servants,  [book  iv. 

prisoner  having  been  convicted,  a  case  was  reserved,  upon  which  the 
Judges  thought  the  conviction  right  (h) 
But  the  pre-        But  where  a  drover  and  salesman  was  employed  by  a  farmer  to  drive 
f«^[|n?cMeh«8  oxen  to  London,  and  was  at  liberty  to  drive  the  cattle  of  other  per- 
"*^  *^  •^    sons,  and  was  to  receive  so  much  per  head  for  cattle  driven  and  so 
mudi  for  cattle  sold,  Mr.  Baron  Parke  said,  "  I  am  of  opinion  tliat  a 
man  cannot  be  the  servant  of  several  persons  at  the  same  time,  but 
is  rather  in  the  character  of  an  agent ;  there  is  one  case,  in  which 
it  was  held  that  a  man  may  be  the  servant  of  several  at  the  same  time, 
but  I  wish  to  have  that  question  further  considered  by  the  Judges."  (t) 
The  wmmt         It  has  been  held  that  a  servant  in  the  employ  of  two  partners  ift  the 
of  MTenl         servant  of  each,  and  that  if  he  embezzled  the  private  money  of  one,  he 
JJJ^^J^J        might  be  charged  as  the  servant  of  that  partner.     The  prisoner  was 
each  {MTtncr.     incucted  as  servant  of  T.  R.  Bridson,  for  embezzling  his  money. 
T.  R.  Bridson  and  J.  Ridgway  were  partners  in  trade,  and  the  pri- 
soner was  employed  by  them  as  their  book-keeper,  and  whilst  he  was 
so  employed  received  and  embezzled  some  notes  the  private  property 
of  Bndson ;  it  was  objected  that  he  could  not  be  considerea  the 
servant  of  Bridson,  being  the  servant  of  Bridson  and  his  partner 
jointly:  but  Bayley,  J.,  held  that  he  was  the  servant  of  botn;  and 
said  tnat  it  had  been  decided  by  the  Judges  that  where  a  traveller  is 
employed  by  several  houses  to  receive  money,  he  is  the  individual 
servant  of  each,  (j) 
8«mmC8  re-         In  another  case,  it  was  held  that  a  servant  employed  to  carry  out 
ctMng  certain  goods  in  his  employer's  baige,  to  sell  them  ana  to  bring  back  the 
Sir«!ofiut  of     V^<^  came  within  the  statute,  by  embezzling  the  money  for  which 
goo£iiold.        the  ffoods  sold,  although  he  was  to  have  a  certain  part  of  such  money 
for  nis  pay.    The  prosecutor  had  a  colliery,  and  barges,  and  em- 
ployed tne  prisoner  as  captain  of  one  of  his  barges  to  carry  out  and 
sell  coals,  and  his  duty  was  to  bring  back  the  money  for  which  the 
coak  sold,  but  he  was  entitled  to  two-thirds  of  the  difference  between 
such  money  and  the  value  at  the  colliery,  and  duties.     He  received 
twenty  waggon  loads  to  take  down  the  river  to  the  best  market,  and 
he  sold  them  at  Gainsborough,  at  eighteen  shillings  per  chaldron,  the 
value,  when  he  received  them,  having  been  fourteen  shillings  the 
chaldiron.     He  embezzled  the  money,  but  it  was  urged  that  he  was 
not  a  servant  within  the  statute,  and  that  he  had  a  joint  interest  with 
the  prosecutor  in  the  money  he  received.     A  majority  of  the  Judges 
held  that  he  was  a  servant  within  the  statute,  and  that  so  much  of 
what  he  received  as  equalled  the  value  at  the  colliery,  and  duties,  was 
received  solely  for  the  use  of  the  prosecutor,  and  that  the  embezzle- 
ment of  it  was  an  offence  within  the  statute,  {k) 
A  clerk  re-  Where  a  clerk  to  a  banking  firm  was  to  receive  one-third  of  one 

^KwS^&TI!"  ^^^®  partner's  profits,  being  the  fifleenth  share  of  the  whole  profits 
Mofttiofoiie  ^^  ^®  house,  to  which  the  other  partners  assented,  but  they  con- 
ptrtoer.  sidered  the  prisoner  not  Uable  to  them  for  losses;  it  was  held  that  the 

prisoner  was  not  a  partner.  He  was  to  receive  only  a  sort  of  per 
centage,  and  the  agreement  was  assented  to  by  the  partners  merely 
as  a  private  agreement  between  the  one  partner  and  the  prisoner. 

(h)  Rex  V,  Cwrr.  Mich.  T.  1811,  MS.  (J)  Rex  o.  Leach,  3  Stark.  N.  P.  R. 

Bayley,  J.,  and  Run.  &  Ry.  198,  and  Rex  70. 

e.  Leach,  3  SUuk.  N.  P.  C.  70.  (A)  Rex  v.  Hartley,  Hit  T.  1808,  MS. 

(t)  Reg.  o.  Ooodbody,  8  C.  &  P.  665,  Bayley,  J.,  and  Ron.  Ac  Ry.  139. 
per  Parke,  B.    See  this  case,  ante,  p.  159. 
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He  was  to  receive  a  share  of  the  particular  profits  of  the  one  partner 
and  not  of  the  general  profits  of  the  firm,  and  therefore  he  might  be 
guilty  of  embezzling  money  received  on  behalf  of  the  firm.  (J)  So 
where  a  prisoner  was  employed  by  the  master  of  a  coal  vessel,  who 
sent  him  with  a  caigo  of  coals :  and  the  custom  of  the  trade  was  for 
the  person  who  superintended  the  business  to  receive  two-thirds  of 
the  freight,  and  the  owner  one-third :  tlic  prisoner  took  the  whole ; 
whereupon  he  was  indicted  and  convicted.  It  was  objected  that  he 
and  the  master  were  joint  proprietors  of  the  freight,  but  a  large 
maiority  of  the*  Judges  held  the  conviction  right  (m) 

Where  the  prisoner  was  indicted  for  embezzling  money  received  on  A  drifer  of 
account  of  his  master,  Bricknell,  who  was  part  proprietor  of  a  coach  *^'?fj^the 
from  Birmingham  to  Hereford,  and  horsed  it  trom  Hereford  to  Malvern,  ^^ja  of  om 
living  himselr  at  Worcester,  and  had  been  in  the  habit  of  driving  the  of  the  pro- 
coach  himself  firom  Worcester  to  Hereford,  and  employed  the  prisoner  pr'^ton- 
to  drive  for  him  when  he  cQd  not  go  himsel£  Tne  prisoner  had  all 
the  gratuities,  both  when  he  drove  nimself,  and  when  Bicknell  drove. 
All  the  proprietors  were  interested  in  the  monies  received  throughout 
the  line,  but  Bricknell  received  and  held  the  money  taken  on  that  part 
of  the  road  between  Worcester  and  Hereford,  and  was  accountable 
to  the  other  proprietors  for  it  On  arriving  at  Malvern  from  Hereford 
the  prisoners  auty  was  to  inform  the  book-keeper  what  money  he 
had  received.  The  book-keeper  then  used  to  deliver  to  the  prisoner 
what  money  he  had  received,  and  the  aggregate  amount  was  inserted 
in  a  book  kept  at  the  Malvern  office,  and  also  on  the  way-bill  as  a 
debt  against  the  prisoner.  The  prisoner's  duty  was  to  pay  that 
amount  to  Bricknell  on  his  arrival  at  Worcester,  (o)  but  the  way-bill 
went  on  to  Birmingham.  On  the  23rd  of  November,  the  book- 
keeper at  Malvern  delivered  to  the  prisoner  8^.  and  the  prisoner 
stated  that  he  had  received  2s.  6d.  Accordingly,  10^.  6(/.  was  put 
down  as  a  debt  fipom  him  in  the  book,  and  on  tne  way-bill.  On  nis 
anival  at  Worcester,  he  told  Bricknell  that  the  sum  was  10^.  and  paid 
him  10«.  onlv.  It  was  objected  that  there  was  a  joint  interest  in  the 
money  in  Bricknell  and  the  other  proprietors,  therefore  that  the 
money  was  received  to  the  use  of  all,  ana  that  the  prisoner  was  the 
servant  of  alL  Mr.  Justice  Patteson  thought  that,  as  between  the 
prisoner  and  Bricknell,  the  money  was  received  to  the  use  of  Bricknell, 
and  that  he  was  his  servant  It  was  also  objected  that  there  was  no 
embezzlement,  as  the  debt  appeared  truly  in  the  books  at  Malvern 
and  on  the  way-bill ;  but  the  learned  Juoge  thought  that  that  made 
no  difference,  especially  as  the  entries  were  not  made  by  the  pri- 
soner, but  by  the  book-keeper.  And,  upon  a  case  reserved,  the 
Judges  present  all  thought  the  conviction  right  (p) 

An  apprentice,  though  under  the  age  of  eighteen,  was  held  to  be  Apprentioes 
within  tne  statute :  but  it  was  considered  as  extending  only  to  such  witmn  the  act. 
servants  as  were  employed  to  receive  money,  and  to  instances  in 
which  they  received  what  they  embezzled  by  virtue  of  their  employ- 
ment.    A  butcher's  apprentice,  under  eignteen,  carried  a  biU  tor 
seventeen  shillings  and  ten-pence  to  a  customer,  from  whom  he 

(/)  Holme*!  ctse,  2  Lewis,  256,  Chambre,  report  in  Bfoodj,  C.  C.  R. 
J.  (jpi)  Reg.  V.  White,  2  Moo.  C.  C.  R. 

(«i)AiNNi7iiiotts,ibid.«  cited  by  Chambre,  91;   8  C.  &   P.   742.     Other   iostanoee 

J.  of  embeulement  were  stated,  bat  the  one 

(o)  It  is  Hereford  by  mistake   in  the  stated  sufficiently  raises  the  points. 
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obtained  the  money,  and  embezzled  it,  but  it  appeared  that  he  had 
never  been  employed  to  receive  money  for  his  master.    Upon  a  case 
reserved  for  the  purpose  of  taking  the  opinion  of  the  Judges  whether 
the  act  extended  to  apprentices,  the  Judges  seemed  to  think  that 
it  did,  there  being  no  exception ;  but  on  the  ground  that  the  pri- 
soner was  never  employed  to  receive  money,  and  therefore  did  not 
receive  this  by  virtue  of  his  employment,  the  conviction  was  held 
wrong,  (y) 
Apcnon  oec»-       It  was  however  decided  that  a  person  was  sufficiently  a  servant 
pk^i^is^^dth-   "^^^  ^^  ^^  thouffh  he  was  only  occasionally  employed  when  he 
m&e  act        had  nothing  else  to  do.     And  that  it  was  sufficient  if  be  was  em^ 
ployed  to  receive  the  money  he  embezzled,  thoi^h  receiving  money 
were  not  his  usual  employment ,  aq^  though  jt  was  the  only  mstance 
in  which  he  was  so  employed.     The  prisoner  applied  to  a  carrier  to 
give  him  some  employment,  and  the  carrier  agreed  to  let  him  carry 
out  parcels  and  go  with  messages  when  he  had  nothing  else  to  do. 
On  the  fourth  day  of  his  employment,  the  carrier  gave  him  an  order 
on  which  he  was  to  receive  2L,  which  money  he  received  and  em- 
bezzled :  and  the  Judges,  upon  a  case  reserved,  held  that  his  con- 
viction was  right  (r) 
But  the  perwm      A  prisoner  cannot  be  convicted  of  embezzlement  unless  l\e  b^  the 
arostbemUie   servant  of  the  prosecutor  at  the  time  he  receives  the  money,  and 
^2^1^^^^  ^    merely  sending  the  prisoner  to  a  bank  to  get  money,  is  not  sufficient 
to  make  him  me  servant,  although  he  be  paid  for  going.     Upon  an 
incUctment  for  embezzlement,  it  appearea  that  the  prosecutor  had 

S'ven  the  prisoner  a  check  to  get  cashed  at  a  bank,  and  to  bring  back 
le  money  to  the  prosecutor.     The  prisoner  had  sometimes  been 
employed  by  the  prosecutor  as  a  reguhur  labourer,  and  sometimes  as 
a  rounds-man,  for  a  day  at  a  time,  and  had  several  times  before  been 
sent  to  the  bank  for  money.     The  prisoner  however,  on  the  day  in 
question,  was  not  woricing  for  the  prosecutor ;  but  was  to  be  paid 
6d.  for  fetching  this  money  from  the  bank :  and  it  was  held  that  the 
prisoner  was  not  the  servant  of  the  prosecutor  within  the  meaning  of 
the  7  &  8  Geo.  4,  c.  29,  s.  47.  («) 
The  clcnrk  of  a       The  clerk  of  a  chapeliy  who  receives  the  Sacrament  money  is  not 
g'^I^vjirtf    ^  servant  either  of  the  minister,  churchwardens,  or  the  poor  of  the 
the  minister,      chapeliy.    The  prisoner  was  charged  in  difierent  counts  as  the  ser- 
churchwardens,  vant  of  R.  C.  WQmot,  who  was  the  curate  of  a  perpetual  curacy ;  of 
orpoor  of  the    jjf orley  and  Goodwin,  who  were  the  church  waruens ;  and  of  the  poor 
of  the  township;  and  it  appeared  that  the  prisoner  was  the  clerk  of  the 
chapelry,  and  on  a  Sacrament  Sunday  he  collected  the  alms  in  a  plate 
from  the  several  communicants,  and  then  took  the  plate  to  the  altar, 
and  delivered  it  to  Mr.  Wilmot,  who  then  put  in  his  own  donation : 
and  the  prisoner  purloined  two  half-crown  pieces  from  the  plate,  and 
secreted  them  in  his  pocket  for  his  own  use ;  and,  upon  a  case  reserved, 
the  Judffes  were  of  opinion  that  the  prisoner  was  not  the  servant  of 
any  of  the  persons  alleged  in  the  indictment  (t) 
Nettl«toD*t  So  where  a  prisoner  was  charged  as  the  servant  of  Blades  in  some 

counts,  and  as^the  servant  of  Bla&s  **and  others"  in  other  counts,  and 

(o)  Rex  «.  Helliah,  East  T.  1805»  MS.  («)  Rex  v.  Freemas,  6  C.  &  P.  634, 

Bajley,  J.,  and  Rubs.  &  Ry.  80.  Paike  &  Taimton,  h. 

(r)  Rex  V.  Spencer,Eait  T.  1816,  HS.  («)  Rex  o.  Burton,  R.  &  M.  G^C  R. 

Bayley.  J.,  and  Ross.  &  Ry.  299,  and  tee  337. 
Rex  V.  teitfa,  jMwf,  p.  178. 
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it  appeared  that  the  prisoner  was  the  school-master  of  a  charilr  school, 
supported  by  roluntary  contributions.  The  appointment  os  die  pri- 
soner, and  the  funds  of  the  chari^,  were  Tested  in  the  power  and 
coDtrol  of  a  committee,  and  Blades  was  the  treasurer  and  a  member 
of  the  committee.  There  was  a  collector  appointed  to^^receiTe  the 
subscriptions  of  the  contributors  to  the  charity ;  who  was  paid  by  a 
eommission  upon  the  total  sum  collected.  Tne  sole  duty  of  the  pri- 
sooer  was  confined  to  the  instruction  o!  the  charity  cEildren ;  and 
EeTiad  neyer»  in  any  instance,  been  employed  oj  requested  to  receive 
any  of  the^ntributions>  Mid  never  did  apply  ^r  or  receive  any^  but 
m  this  single  instance ;  and  was  not  to  have  any  theleast  emolument 
from  this  sipele  act  of  receipt  of  money ;  nor  was  it  ti^ejgast  part  cf 
the  duty  of  his  office  of  school-master.  The  money  in  question  was 
a  voluntary  contribution  from  some  charitable  fimd  in  the  possession 
of  the  Ironmongers'  Companyi  applicable  to  any  object  they  might 
approve  o^  and  not  limited  to  this  charity.  Blades  had  for  two  or 
three  years  received  this  money  with  a  view  to  avoid  the  payment 
of  any  commission  for  collecting  it ;  bq^  beinff  confined  to  l)ed  by 
illness,  he  had  left  a  written  direction  for  the  prisoner  to  go  to^ron- 
mongers'  Hall  to  receive  the  money.  The  direction  was  his  indivi- 
dual direction,  not  an  order  from  the  committee  of  mana^ment  of 
the  funds  of  the  company.  The  prisoner  never  stood  in  the  relati<m 
of  servant  to  Blades,  unless  this  angle  act  created  such  relation.  And, 
upon  a  case  reserved,  the  Judges  held  that  the  prisoner  did  not  stand 
in  such  relation  to  the  treasurer,  or  committee,  as  to  bring  him  within 
the  act  (tt) 

Where  a  drover  was  employed  by  a  grazier  to  drive  some  oxen  to  Drovw  whh 
London,  and  his  instructions  were  that  if  he  could  sell  them  on  the  ^j^on^to 
road  he  might,  and  those  he  did  not  sell  on  the  road  he  was  to  take 
to  a  salesman  in  Smithfield,  who  was  to  sell  them  for  the  grazier ; 
and  the  drover  sold  two  of  the  oxen  on  the  road,  and  instead  of  takinsr 
the  remainder  to  the  salesman,  drove  them  into  Smithfield,  and  sold 
them  there,  and  applied  the  money  which  he  received  for  them  to 
his  own  use,  it  was  held  that  he  was  not  a  servant,  and  could  not, 
therefore,  be  convicted  of  embezzlement,  (v) 

But  where  a  dn)ver  was  employed  in  a  single  instance  to  drive  a  Drorerem. 
cow  and  calf  to  a  person  to  whom  they  were  sold,  and  to  bring  back  T^?T^  ^7  ^ 
the  money  they  were  sold  for,  he  was  held  to  be  a  servant  within  the  ainirlelnttaooe. 
meaning  of  the  act  Upon  an  indictmentfor  embezzlement  it  appeared 
that  a  farmer  had  some  beasts  in  Smithfield,  which  the  prisoner  was 
keeping  for  him  as  a  drover,  and  he  was  employed  to  drive  a  cow 
and  cuf  to  a  person,  to  whom  they  were  sold,  and  bring  back  16L 
He  was  not  in  the  service  of  the  fiurmer,  but  merely  the  drover;  he 
had,  however,  been  employed  by  the  farmer  at  diTOrent  times ;  but 
it  was  not  proved  that  he  had  any  extra  reward  beyond  what  was  his 
due  for  driving  and  delivering  the  cattle  to  the  purchaser.     Upon  a 
case  reserved  the  Judges  present  were  unanimously  of  opinion  that 
the  prisoner  was  a  servant  within  the  meaning  of  the  act  (w) 

(»)  B0X  9.  NetdetOB,  R.  &  M.  C.  C.  R.      mised  to  the  prisoD«r. 
ttO.     The  reoofder  thooglit  that  the  |iri-  (v)  Reg.  v.  Goodbodj,  8  C.  &  P.  665, 


perfectly  free  to  hare  refilled  Littledale,  J.,  and  Paike,  B.  See  this  caae 

lo  reoetre  tbe  noiieT  without  anj  Tiolation  ttated  at  length,  ante,  p.  159. 
of  duly  ei^er  to  Bladet  or  the  committee,  (w)  Rex  v.  Huffhes,  R.  &  M.  C.  C.  R. 

and  aleo  adrcrted  to  there  being  no  remn-  370.    The  Recorder  thought  Rex  e.  Net- 


contracted  for  or  expected  or  pro-      tleton,  wpra,  strongly  appued  to  thii  eaw. 


174  Of  Emhezzlenient  by  Clerks  and  Servants,  [book  it. 

So  where  it  appeared  on  an  indictment  for  erobezxlement  that 
the  prosecutor  emjdoyed  the  prisoner  to  take  some  bark  to  Mr. 
Morris  to  be  weighed,  and  he  was  directed  to  bring  back  a  written 
account  of  the  weight,  and  of  the  price  bark  was  selling  at,  and  if 
Mr.  Morris  offered  to  pay  for  the  bark  the  prisoner  was  to  receive 
the  money,  and  bring  it  to  the  prosecutor :  the  prisoner  received 
\s.  6dL  for  his  day's  work ;  he  had  been  employed  many  times  before 
by  the  prosecutor,  but  not  regularly ;  and  on  this  occasion  he  was  only 
employed  for  this  one  day,  and  he  had  never  been  employed  for  the 
purpose  of  receiving  money  before.    Littledale,  J.,  hela  that  this  case 
was  distinguishable  from  Rex  v.  Nettletofiy  (x)  as  in  that  case  the 
prisoner  was  not  a  servant  at  all,  but  only  employed  on  a  single 
occasion  to  receive  money,  (y) 
A  clerk  to  «         A  clerk  of  a  savinc^s'  bauK  may  properly  be  described  as  derk  to 
savings'  bank    ^^  trustees,  although  he  was  elected  by  the  manaffers.     Upon  an 
^Sttm^^as  indictment  for  embezzlement,  stating  the  prisoner  to  be  cleric  in  some 
the  deik  of      oounts  to  all  the  trustees  by  name,  and  in  others  to  one  of  them  by 
J^^^IJ****^  name  **  and  others,"  it  appeared  that  the  prisoner  was  the  clerk  to 
^^  ^       a  savings'  bank,  by  the  regulations  of  whicn  the  institution  was  to  be 
nageii.  conducted  by  managers,  a  treasurer,  and  clerk.     The  managers  were 

to  include  patrons,  presidents,  and  trustees ;  the  derk,  with  one  of 
the  managers,  was  to  attend  to  receive  deposits  and  conduct  the 
business  of  the  institution,  and  in  case  the  manager  of  the  day  was 
unavoidably  prevented  from  attending,  and  unable  to  find  a  substi- 
tute, the  clerk  might  act  for  him,  upon  the  said  manager's  responsi- 
bility to  the  institution.    There  were  about  200  managers  over  and 
above  the  trustees,  patrons,  and  presidents,  who  were  managers  ex 
officio.    The  clerk  was  elected  every  year  by  ballot  at  a  meeting  of 
the  managers,  at  which  meeting,  if  no  trustees  attended,  the  appoint- 
ment by  the  other  managers  would  be  good ;  or  if  no  managers 
attended  the  appointment  by  the  trustees  would  be  equally  good. 
The  manager  of  the  day  was  absent  at  the  moment  a  depositor  en- 
tered the  bank  and  paid  the  money,  which  the  prisoner  appropriated 
to  his  own  use.     It  was  objected,   1st,  that  the  prisoner  was  not 
derk  to  the  trustees,  but  to  the  managers;   2naly,  if  the  word 
^others  "  miffht  include  the  managers,  that  the  money  was  not  re- 
ceived to  then:  use,  but  to  the  use  of  the  trustees,  in  whom  alone  it 
is  vested  by  the  9  Gea  4,  c.  92,  s.  8 ;  and,  lastly,  that  the  clerk  had 
no  authority  to  receive  the  money,  for  he  and  a  manager  ought  to 
have  received  it  together.     But  it  was  held,  upon  a  case  reserved, 
that  the  prisoner  was  properly  described  as  clerk  to  the  trustees,  and 
that  the  conviction  was  good,  (a) 
A  member  of  a      A  member  of  and  secretary  to  a  society  may  be  stated  to  be  the 
•«»f^*y      derk  and  servant  to  the  trustees,  and  the  money  maybe  stated  to  be 
tibe  serv^      ^^^  Property,  though  the  society  be  not  enrolled,  and  though  the 
<tf  the  trustees,  money  ought  in  the  ordinary  course  to  have  been  received  by  a 
andtbemonej  gteward.     Upon  an  indictment  for  embezzling  the  monies  of  Barber, 
J^^l  n,  1^      Allport  and  Haycock,  it  appeared  that  the  misoner  was  secretaiy  and 
dieir  nrooerty,  clerk  to  a  society  held  at  his  house  called  ^^  The  One  Hundred  Pounds 
thooghtte       and  Fifty  Pounds  Society,"  and  a  member  of  the  society.     The 


\ 


m)  SmrOf  note  (u),  (z)  Rex  t.  Jenson,  R.  &  M.  C.  C.  R. 

y)  Rex  9.  Jones,  Monmouth  Spring      434. 


Ass.  1832.    MSaC.  S.  G. 
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articles  of  the  society  were  not  enrolled  By  the  first  article  the  foewtjr  be  Mt 
members  were  to  pay  their  monies  to  the  stewards  for  the  time  being,  •"■'ol^* 
which  were  to  be  paid  by  the  clerk  and  one  of  the  stewards  into 
the  bank  of  the  Messrs.  Atwoods>  as  treasurers  to  the  society.  Barber 
AUport  and  Haycock  were  the  trustees  of  the  society.  Two 
stewards  had  been  regularly  appointed  firom  time  to  time  firom  the 
commencement  of  the  society  till  within  a  few  months  before  April, 
1834 ;  but  no  stewards  had  been  appointed  in  the  year  1834,  the 

Erisoner  having  neglected  to  summon  the  committee  as  he  ought  to 
ave  done,  according  to  his  duty.  No  money  was  receivable  firom 
the  meml>ers,  according  to  the  regulations  of  the  society,  except 
upon  club  nights ;  and  when  there  were  stewards,  the  course  of 
business  was  for  the  members  to  pay  their  contributions  to  the 
junior  steward,  and  for  him  to  hana  it  over  to  the  secretary,  who 
took  an  account  of  it  and  made  an  entry,  and  then  carried  the 
money,  accompanied  by  one  of  the  stcwarcb,  to  the  bank ;  one  entry 
only  of  the  amoimt  was  made  by  the  secretary,  ugnifying  both  the 
money  received  firom  the  members  and  paid  into  the  banL  The 
only  account  kept  at  the  bank  stood  in  tne  names  of  the  trustees. 
During  the  time  there  were  no  stewards,  the  secretary  had  been  in 
the  habit  of  receiving  the  money  fix>m  the  members  on  the  club 
ni^ts,  and  carrying  it  to  the  banL  On  the  8  th  of  April,  1834,  being 
one  of  the  club  nights,  the  prisoner  received  fix>m  the  members  of 
the  society  the  sum  of  l34iL  9<.  4d.»  and  made  an  entry  of  it  in  the 
usual  way ;  of  this  sum  he  paid  into  the  bank  73^  18<.  6d.  only,  and 
embezzled  the  remainder,  60^  lOs.  lOcL  It  was  objected,  1st,  that 
as  no  stewards  had  been  appointed,  the  money  had  not  been  re- 
ceived by  the  prisoner  by  virtue  of  his  employment ;  2ndly,  that 
.  the  trustees  were  not  properly  described  as  his  masters  and  em- 
ployers ;  3rdly,  that  the  property  in  the  money  received  could  not 
properly  be  bid  as  the  property  of  the  trustees,  especially  as  the 
articles  had  not  been  enroileo.  The  objections  were  overruled,  and 
the  prisoner  convicted ;  and,  upon  a  case  reserved,  the  Judges  were 
of  opinion  that  this  case  was  governed  by  the  preceding  case,  and 
that  the  conviction  was  right  (e) 

So  where  the  prisoner  was  appointed  under  the  10  Geo.  4,  CoUaetonof 
c.  68,  collector  of  the  poor,  church,  and  improvement  rates  by  the 
vestry  of  St  Paul,  Covent  Garden,  it  was  held  that  he  might  be 
indicted  as  servant  of  the  committee  of  management  of  the  affiiirs 
of  the  parish  for  embezzling  tkeir  monies,  for  it  was  no  objection 
that  he  was  appointed  under  the  act  of  Parliament,  as  it  was  quite 
immaterial  how  he  was  appointed ;  and  section  2nd  nrovides  that 
the  monies  shall  be  the  monies  of  the  committee,  and  tne  act  means 
that  though  the  collectors  are  to  be  appointed  by  the  vestry,  yet  they 
are  to  be  clerks  or  servants  to  the  committee  of  management ;  and 
Itex  V.  Jensen  (a)  shews  that  a  person  may  be  the  clerk  of  one  though 
appointed  by  another,  (i) 

Upon  an  indictment  against  the  prisoner  under  the  39  Gea  3, 

(z)  Rex  e.  CUIl,  R.  &  M.  C.  C.   R.  as  lerrant  to  Walker  and  others  the  church. 

474.  wardens,  and  he  had  emhesiled  the  rector's 

(a)  Smgfrthp.nA,  rate,  and  on  objection  taken  the  jiid(j^ 

(ft)  R^.  V.  Callahan,  6  a  &  P.  154,  held  that  the  prosecutor  should  elect  on 

Yanghan  &  Patteson,  Js.    The  indictment  which  he  wonld  proceed,  which  he  did. 

also  eontained  counts  charging  the  prisoner 
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c.  85,  for  embezzling  the  property  of  the  churchwardens  and  over- 
seers of  a  parish,  it  appeared  that  the  prisoner  was  appointed  as  an 
extra  collector  of  poor-rates  by  the  pansh^  and  that  he  was  paid  out 
of  the  parish  funds;  his  remuneration,  however,  was  not  by  a  fixed 
salaiVy  but  by  a  per  centage  on  his  collections,  and  it  was  contended 
that  ne  was  not  a  clerk  or  servant  within  the  meaning  of  the  statute, 
but  the  objection  was  overruled,  {b) 

In  an  action  for  slander  the  declaration  stated  that  the  plaintiff 
was  the  servant  of  the  mayor,  alderman,  and  buivesses  of  the  borough 
of  Warwick,  and  allefl;ea  the  wok}s  uttered  by  the  defendant  to 
mean  that  the  plaintiff  nad  feloniously  embezzled  money  received  by 
virtue  of  his  said  employment ;  it  appeared  that  the  pUuntiff  was  one 
of  the  four  chamberlains  of  certain  commonable  lands  belonging  to 
the  borough  of  Wanvick ;  the  chamberlains  are  chosen  at  the  court 
leet,  and  sworn  in  by  the  steward.  Their  duties  consist  in  keeping 
the  commons  in  a  good  state  as  to  sowing,  fencing  and  draining,  &c., 
and  generally  superintending  them.  Their  fun£  arise  fix)m  pound- 
inff  me  commoners'  cattle  twice  a  year  till  a  certain  rate  per  head  is 
paid,  and  fix)m  sums  paid  by  promietors  of  booths,  &c.,  set  up  at  the 
races,  &c.,  usually  had  there.  Their  accounts  are  audited  annually 
by  two  borough  magistrates,  and  any  balance  in  hand  is  paid  over 
to  their  successors.  Bayley,  B.  The  7  &  8  Greo.  4,  c.  29,  s.  47, 
*' appears  to  me  to  apply  to  ordinary  clerks  or  servants  having 
masters  to  account  to  for  the  discharge  of  their  duties.  Now,  can 
this  plaintiff  be  said  to  be  such  a  clerk  or  servant?  He  was  not 
nominated  chamberlain  by  the  mayor  and  corporation,  or  by  the 
Commoners,  but  by  the  jury  at  the  court  leet  held  annually  by  the 
corporation  as  lorcb  of  the  manor,  and  was  sworn  in  there  as  many 
other  persons  are.  Then  can  the  mayor  and  corporation  be  said  to 
be  his  masters  within  this  act  ?  In  the  cases  cited  for  the  plaintiff  (e) 
the  parties  charged  with  embezzlement  stood  in  the  characters  of 
plain  and  ordinary  servants  appointed  to  collect  money  for,  and  to 
pay  it  over  to,  their  employers,  «•  g.,  the  party  appointed  by  the 
overseers  to  receive  money.  The  parish  clerk  who  received  and 
misappUed  the  Sacrament  money  was  held  not  to  be  within  the 
statute,  because  it  could  not  be  said  whose  servant  he  was,  or  in 
whom  the  right  to  the  money  was.  But  I  am  of  opinion  that  this 
plaintiff  is  not  a  clerk  or  servant  within  the  fidr  meaning  of  the  act, 
lor  he  filled  a  distinct  office  of  his  own,  in  respect  of  vmich  he  re- 
ceived money  which  he  was  entitled  to  keep  till  the  year  ended,  and 
vras  not  bound  to  pay  over  at  any  time,  as  a  mere  clerk  or  servant 
would  have  been."  {dt)  An  accountant  of  Greenvnch  Hospital,  who 
vras  sworn  into  that  office,  having  embezzled  money  to  a  great 
amount,  was  indicted  under  the  39  Gea  3,  c  85,  (now  repealed) 
which  expressly  comprehended  servants  of  bodies  corporate,  and 
Burrough,  J.,  held  that  the  prisoner  did  not  fall  within  thai  statute, 
on  account  of  its  being  proved  that  he  was  a  sworn  officer,  and  not 
employed  as  an  ordinary  servant  (e) 

But  a  person  cannot  be  convicted  for  embezzlement  as  clerk  or 


(6)  Rex  V.  Ward,  Gow,  N.  P.  B.  168, 
RichaitUon,  J. 

(c)  Rex  V.  Squire,  axle,  p.  168.  Bex  v. 
TVers,/Mt<,p.  187.  Rex  v.  Beacall.  AnU, 
p.  101. 


(d)  Williams  v.   Stott,  3  Tynr.  688, 
1  Cr.  &  M.  675. 

(e)  Anonjrmoua,  stated  as  in  the  text  by 
Bolland,  B.,  in  Williams  «.  Stott,  t^pn. 
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servant  to  a  society,  which  is  illegal.  Upon  an  indictment  for 
embezzling  the  money  of  a  society  it  appeared  that  the  members  of 
the  society,  when  they  were  admitted  into  it,  had  an  oath  adminis- 
tered to  them,  which  was  clearly  an  unlawful  oath  within  the  39 
Geo.  3,  c.  79,  and  57  Geo.  3,  c.  19,  s.  25 ;  and  it  was  held  that  the 
prisoner  could  not  be  convicted  of  embezzling  the  money  of  this 
society.  (/) 

Where  a  servant  received  money  for  his  master  for  tm  article  made  A  wimit  ©n- 
out  of  his  master's  materials,  and  embezzled  such  money,  the  oflfence  ^^^J^  ^ 
was  held  to  be  within  the  repealed  statute,  although  the  servant  made  Sie  nrioe  of  an 
the  article,  and  was  to  have  a  given  proportion  of  the  price  for  making  vticle. 
it  A  turner's  man  received  an  oraer  on  his  master's  account  for  six 
dozen  coffee-pot  handles,  his  business  being  to  receive  orders,  take 
the  necessary  materials  from  his  master's  stock,  work  them  up,  deli- 
ver out  the  articles,  receive  the  money  for  them,  and  pay  over  the 
whole  money  to  his  master :  but  at  the  end  of  the  week  he  was  en- 
titled to  receive  a  proportion  of  the  money  back  for  his  work  upon 
the  articles.  In  the  present  case  he  had  taken  the  materials  from 
his  master's  stock,  made  the  coffee-pot  handles  on  his  premises,  deli- 
vered them  to  the  customer,  and  received  the  money ;  but  he  had 
concealed  the  transaction  from  his  master,  and  kept  the  money,  which 
was  three  shillings,  and  of  which  his  share  woula  have  been  one  shil- 
ling. Upon  an  indictment  for  embezzling  the  three  shillings,  the 
learned  Judge  doubted  whether  it  was  not  rather  a  fraudulent  con- 
cealment of  the  order,  and  an  embezzlement  of  the  master's  materi- 
als; but  upon  a  case  reserved,  all  the  Judges  who  met  thought  it 
was  an  embezzlement  of  the  money,  and  that  the  conviction  was 
right  (^f) 

Receiving  immediately  from  a  customer  that  which  in  the  ordinary  By  yirtue  ot 
course  the  servant  would  have  received  through  th^jne^diumj)f  im-  ^^  cdaploy-' 
other  servant  employed  to  collect  from  customers,  was  held  to  be  a  ™*'**^ 
receiprEy  virtue  of  the  employment  of  the  servant,  who  so  received 
immediately  from  the  customer,  in  a  case  where  the  servant,  being 
intrusted  to  receive  at  home  from  out-door  collectors,  received  abroM 
from  an  out-door  customer.     The  prisoner  was  servant  to  a  carcase 
batcher,  and  part  of  his  business  was  to  receive  every  evening  fropy 
the  out-door  porters  the  money  they  had  received  from  customers  m 
the  course  of  the  day,  and  to  pay  it  over  to  another  clerk.     He  went 
himself  to  an  out*door  customer  ai4  received  of  him  at  the  customer^ 
house  Hi  Ss.  TcLy  which  he  embezzlecD     ST  case  was  saved  for  the 
opinion  of  the  Judges,  on_the  ground  that  thisreceipt  was  not  withii> 
tne  prisoner's  regular  trust  and  employment,  but  the  Judges  thought 
that  as  the  prisoner  was  intrusted  to  receive  from  the  porters,  who* 
would  have  collected  from  the  customer,  the  receiving  immediately 
from  the  customer  instead  of  mediately  ihirough  the  porter,  v^as  such 
a  receipt  as  the  act  was  intended  to  protect,  Mid  the  conviction  was' 
held  right  (A) 

It  was  also  decided  upon  the  repealed  statute,  that  where  a  servant  A-servaAtr 
generally  employed  by  his  master  to  receive  sums  of  one  description  emplojedtif 

(/)  Reg.   V.    Hunt,  8   C.  &  P.  642.  146.  «-       i      /.   o 

Ifirehouse,  C.  &,  after  consulting  Bosan-  (A)  Rex  v.  Bccchey,  cor.  Knowlys,  C.  8. 

qnet  and  Coleridce,  Ji.  at  the  pid  Bailey,  and  before  the  Judges, 

(ff)  Rex  V.  ffiggins.  ear.  Bayley,  J..  Hil.  T.  1817,  MS.  Bayley.  J.,  and  Rusa. 

and  before  nine  «  the  judges.  East.  T.  &  Ry.  319. 
1809,  MS.  Bayley,  J.,  and  R«S8.  &  Ry. 

vol*  n.  ^ 
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receive  money  and  at  ODe  placc  only,  was  employed  by  him  in  a  particular  instance 
tion  Md^lT'^'  '^  receive  a  sum  of  a  diiferent  description  and  at  a  different  place, 
one  place,  ^^^^  latter  sum  should  be  considered  as  received  by  him  by  virtue  of 
employed  to  his  employment,  because  he  filled  the  character  of  servant,  and  it 
ofTSffw^^f ^  was  by  bemg  employed  as  servant  that  he  received  the  money*  The 
description'and  ^^ssees  of  two  toll-bars  employed  the  prisoner  to  collect  the  tolls  at 
at  a  different  one,  and  in  a  particular  instance  ordered  him  to  receive  the  monev 
place.  collected  by  another  person  at  the  other ;  which  he  received  accord- 

ingly, and  embezzled  it  A  case  being  reserved  upon  the  question 
whether  he  received  that  money  by  virtue  of  Bs  employment^ 
Abbott,  C.  J.,  HolroydTJ.,  and  Garrow,  B.,  thought  he  did  not, 
because  it  was  out  of  the  course  of  his  employment  to  receive  that 
money ;  but  Park,  J.  A.  J.,  Burrough,  J.,  Best,  J.,  Hullock,  B.,  and 
Bayley,  J.,  thought  otherwise,  because,  liiouffh  this  was  out  of  the 
ormnary  course  of  his  employment,  yet  as  ne  was  servant  to  the 
lessees,  and  in  his  character  of  servant  to  them  had  submitted  to  be 
employed  by  them  to  receive  this  money,  and  had  received  it  by 
virtue  of  his  being  so  employed,  the  case  was  within  the  statute,  and 
the  conviction  right  (A)  But  in  a  case  precisely  similar  in  its  cir- 
cumstances to  the  preceding  case  Mr.  B.  rarke  directed  an  acquittal, 
observing  that  he  had  never  approved  of  that  decision,  (t ) 

Where,  however,  upon  an  indictment  for  embezzlement  th^prp" 


persons 

were  of  that  description ;  it  was  held  that  as  the  customers  made  tibe 

>ayDQent  to  the  prisoner  as  the  servant  of  the  prosecutor,  it  was 

ufficient  to  sustain  the  ^legation  Jhat  the  money  wa^  received  by 

the  prisoner^  and  on  the  account  of  his  master,  (j*) 

Where  the  To  constitute  embezzlement  the  prisoner  must  have  received  the 

ceWcdcoimiry  ^^^^1  by  virtu^jrf  his  employment;  ^d  if  the  money  be  received 

to  the  terms      Contrary  to  the  termfiLflf  his  employment.  It  is  nfit  embezzlement 

of  the  employ-  The    prisoner  was    hired  to  lead  a  stallion  roimd  the  country 

with^n'the  °i^  during  the  season,  and  he  was  to  charge  for  each  mare  30#.  and  not 

to  take  less  than  20*.     It  was  proved  that  he  had  received  a  sum 

of  6* .  which  was  the  whole  chaise  he  had  made,  for  covering  one 

mare,  and  had  not  accounted  for  it     It  was  held  that  this  was  not 

an  embezzlement.    To  constitute  an  embezzlement  the  prisoner 

must  have  received  the  money  by  virtue  of  his  employment;  and  as 

it  was  his  duty  to  take  30*.  and  not  less  than  20«.,  this  sum  of  6<.  was 

not  received  by  him  by  virtue  of  his  employment,  (k) 

Ifaservant  has       If  a  Servant  has  no  authority  to  receive  any  money,  he  cannot  be 


to^^*^  guilty  of  embezzlement,  althqiigh  the  money  is  paid  to  him  on^  the 

money  he  can.  supposition  that  he  has  authority  toreceive  it,  a^  he  gives  a  receipt 

not  be  guilty  for  it  on  behalf  of  his  mast^i     TTie  prisoner  wasa  servant  of  I^rown 

menLi^!r  h  ^^^  ^^  carriers,  and  his  employment  was  to  look  up  goods  to  be 

the  mon^  w  carried  by  his  masters'  waggons,  but  he  had  noauthonty  to  receive 

paid  to  hmi  on  money_;  all  monies  were  collected  and  received  by  a  collecting  clerk ;~ 

that  h^'**^  a  debtor  to  Brown  and  Sons  went  into  their  counting-house,  and 

such  authority,  ^^i^g  the  prisoner  there  standing  at  the  desk,  with  some  books  near 

{h^  Rex  p.  Smith,  Tr.  T.   1823,  BfS.  Arabin,  Seijt,  after  consulting Gaaelee,  J.t 

Bayley.  J.,  and  Russ.  &  Ry.  516.  Alderaoo,  B.,  and  Gumey,  B. 

(t)  Crow's  case.  I  Lew.  88.  (*)  Rex  ».    Snowlcy,  4  C.  &  P,  8©0, 

(j)  Bex  o.  Williams,  6  C.  &  P.  636.  Parke,  J.,  and  Littledale,  J. 
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him,  and  supposing  him  to  be  a  clerk  authorized  to  receive  monies, 
paid  him  %L  4«.  10(2. ;  for  which  the  prisoner  gave  a  receipt  in  his 
own  name  for  Brown  and  Sons,  and  embezzled  the  money ;  and,  upon 
a  case  reserved,  the  Judges  were  unanimously  of  opinion  that,  ^  the 
servant  had  no  authori^r  to  receive  the  money,  the  case  was  not 
within  the  statute,  (t)  §0  where  the  prisoner  was  in  the  service  of 
the  prosecutor  but  not  authorized  to  receive  money,  and  a  person 
who  owed  the  prosecutor  5L  paid  it  to  lEe  prisoner,  supposing  him 
to  be  a  servant  of  the  prosecutor  and  authorized  to  receive  it,  and  the 
prisoner  never  accounted  for  the  money ;  it  was  held  not  to  be  em* 
benlement  on  the  authority  of  the  preceding  case,  (m) 

Shortly  after  the  39  Geo.  3,  c.  85,  was  passed,  it  was  ruled,  that  virhittmg. 
it  was  an  ofience  within  its  provisions  for  a  servant  to  embezzle  xlE*39G«>.3 
money  received  from  a  customer  of  his  master's,  though  the  money  ^as  held 
had  been  given  to  the  customer  by  the  master  in  order  that  it  might  to^ply  to  a 
be  paid  in  the  course  of  business  to  the  servant,  for  the  purpose  of  J|^J|^i^ 
trying  the  servant's  honesty.     The  indictment  charged  the  prisoner,  nioiiey  re- 
as  a  servant  of  one  John  Gregory,  with  receiving  the  sum  of  seven  ceivedfipom  • 
shillii^  from  one  Hannah  Moms,  for  and  on  account  of  his  master,  ^^J^^^*  ^ 
and  arorwards  feloniously  embezzling  the  same.     On  the  evidence  it  master  had 
appeared  that  Gregory,  who  was  a  potatoe-merchant,  having  reason  given  it  for  the 
to  suspect  the  prisoner  of  dishonesty,  procured  Morris  to  come  to  £^5^?^°  ,er- 
bis  shop  with  a  marked  seven-shilling  piece  of  his  own  money,  there  vanf  a  honesty, 
to  purchase  potatoes,  and  to  pay  for  tnem  with  the  seven-shilling 
piece.     She  came  accordingly,  bought  potatoes  to  the  amount  of 
one  shilling  and  three  pence,  and  paid  the  marked  seven-shilling 
|Nece  to  the  prisoner,  who  gave  her  out  of  his  own  pocket  five 
shillings  and  nine  pence  in  change,  though  he  might  have  given  the 
change  out  of  monies  belonging  to  his  master  which  had  been  left  in 
the  counting-house  for  that  purpose.     The  seven-shilling  piece  was 
afterwaids  round  secreted  in  the  prisoner's  box.     Upon  this  evidence 
it  was  contended,  on  behalf  of  tne  prisoner,  that  the  case  was  not 
within  the  act ;  and  that  the  act  applied  only  to  cases  where  the 
monies  had  been  paid  to  the  servant  by  other  persons  than  the 
master,  and  not,  as  in  this  case,  where  the  monies  had  come  inter- 
mediately from  the  hand  of  the  master :  but  the  court  was  perfectly 
satisfred  that  there  was  nothing  in  the  objection,  and  that  if  a  servant 
received  the  money,  either  from  the  master,  or  from  a  third  person 
on  the  master's  account,  it  was  sufficient  (n) 

The  same  objection  was,  however,  again  taken  in  a  case  which  Headge*t  case. 
occurred  some  years  afterwards,  and  was  submitted  to  the  con-  A  servant  se- 
sideration  of  the  twelve  Judges,  who  were  of  opinion,  that  it  was  not  ^ichfthe^mas- 
well  founded.     The  prisoner  was  indicted  for  embezzling  three  terhad 
shilling,  the  property  of  his  masters,  James  Clarke  and  John  Gyles,  marked  and 
The  evidence  was,  in  substance,  that  Messrs.  Clarke  and  Gyles,  whom  J^]J  ^^  ^ ' 
the  prisoner  served  in  the  capacity  of  shopman,  havine  reason  to  used  in  making 
siis|)ect  that  he  embezzled  some  of  the  monies  received  by  him  in  a  purchase  at 
the  shop,  one  of  them,  Mr.  Gyles,  on  the  day  mentioned  in  the  JSh  aTiew  of 
indictment,  formed  a  plan  for  detecting  him.     fn  pursuance  of  it,  he  trying  the 

(/)  Rex  V.  Thorley,  R.  ^  M.  C.  C.  R.  money  had  never  come  to  his  hands. 

343.  (n)  Whittingham's  case,   O.   B.    1801, 

(«)  Rex  B.   Hawtin.   7  C.  &  P.  281,  2   Leach,    912.     The   prisoner    was  ac* 

Alderson,  B.     It  was  also  held  not  to  be  Quitted  upon  another  objection.     Std  qtuere 

kraeoy  of  the  |nrosecator's  money,  as  the  tne  correctness  of  this  decision.  C.  8.  G^ 

N  2 
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honesty  of  the    first  took  an  account  of  the  money  at  that  time  in  the  till,  and  marked 
""^•ted        ^^'  *"^^  ^^^  went  to  the  house  of  a  neighbour  where  he  took  three 
offence  within   shillings  from  his  pocket,  marked  them  also,  and  then  gave  them  to 
that  statute.      his  neighbour's  servant,  one  Frances  Moxen,  who  by  his  desire,  and 
also  by  the  order  of  her  mistress,  went  with  them  to  the  shop  of 
Messrs.  Clarke  and  Gyles,  and  purchased  of  the  prisoner,  who  was 
then  serving  in  the  shop,  articles  exactly  amounting  to  three  shillings, 
and  paid  for  them  with  the  three  shillings  given  her  by  Mr.  G^les. 
It  was  clearly  proved  that  the  prisoner  embezzled  these  three  shillmgs. 
Upon  this  evidence  it  was  suomitted  to  the  court,  on  the  behalf  of 
the  prisoner,  that  as  the  three  marked  shillings  were  the  property  of 
the  prosecutors,  and  had  been  taken  out  of  Mr.  Gyles's  own  pocket 
for  the  sole  purpose  of  trying  the  fidelity  of  the  prisoner,  the  delivery 
of  them  to  Frances  Moxon  mid  not  changed  the  possession  of  them, 
which,  it  was  contended,  remained  constructively  with  the  prose- 
cutors up  to  the  moment  when  the  embezzlement  took  place ;  and 
therefore  that  the  charge  should  have  been  for  a  larceny  at  common 
law,  and  not  for  an  embezzlement  under  the  statute.     The  court 
overruled  the  objection ;  but,  upon  the  prisoner  being  found  guil^, 
saved  the  point  K)r  the  consideration  of  the  twelve  Juoges ;  who  were 
of  opinion  that  the  case  was  clearly  within  the  statute,  and  the  con- 
viction proper.     Grose,  J.,  who  delivered  their  opinion,  referred  to 
Bull's  case,  (o)  as  in  point;  and  said,  that  from  that  case  it  appeared 
that  the  present,  which  was  precisely  similar  in  its  circumstances,  was 
not  a  case  of  larceny  at  common  law,  but  a  breach  of  trust,  and  as 
such  within  the  terms  and  operation  of  the  statute,  (p) 
The  repedod        But  where  the  property  taicen  was  delivered  to  the  servant  by  the 
cl^BS^wM  heW  ™»ster  himself,  it  was  decided  that  the  case  was  not  within  the  re- 
not  to  apply      pealed  statute.     Thus,  where  the  evidence  was  that  the  prisoner 
where  the  pro*   received  from  her  master  two  five  pound  notes,  and  some  other 
S^delieered    ™oney  to  pay  amongst  other  things  51.  Ss.  to  the  overseer,  attid  the 
to  the  servant    overseer  proved  that  she  had  never  paid  him,  the  Judges  held  a 
by  his  master,    conviction  upon  these  facts  to  be  wrong,  (q)    In  a  later  case  the 
indictment  charged  the  prisoner  with  having  received  and  taken  into 
his  possession  one  shilling  on  account  of  his  master,  and  embezzling 
the  same;  and  upon  the  evidence  it  appeared,  that  having  two 
shillings  and  sixpence  of  hb  master's  money,  to  pay  on  account  of 
his  master,  he  only  paid  one  shilling  and  sixpence,  and  converted  the 
other  shilling  to  his  own  use ;  upon  which  the  learned  Judge  directed 
the  jurv  to  acquit  the  prisoner,  (r) 
If  property  has       So  if  the  property  embezzled  has  been  in  the  possession  of  the 
been  in  the       master  or  any  of  his  other  servants,  the  case  is  not  within  the  7  &  8 
STmaster  OT     ®^^  ^>  c.  29,  s.  47.     Upon  an  indictment  for  embezzlement  the 
another  of        prisoner  was  proved  to  be  the  clerk  of  A.  and  he  had  received  from 
his  »«»^*n?^ .     another  clerk  3/.  of  A-'s  money  that  he  might  pay  (among  other 
the  statute.       thin^)  for  inserting  an  advertisement  in  the  Gazette;  he  paid  10#.  toit 
the  msertion,  and  charged  A.  20s.  for  the  same,  and  fhmdtdendy 
converted  the  difference  to  his  own  use ;  and,  upon  a  case  ^served^ 

(o)  Ante,  p.  164.  (q)  Rex  v.  Elis.  Smith,  HiL  T.  1814, 

(;i)  Headge's  case,   0.   B.    18f09.    2f  MS.  Bayley,  J.,  and  Russ.  &  Ry.  267. 

Leach,  1033.  Ross.  &  Ry.  160.  It  seemed  (r)  Peck's  ease,  ear.  Park,  J.,  Staflbrd 

to  be  the  opinion  of  the  judges  that  the  Sum.  Ass.  1817,  MS.     But  it  was  usual  in 

statnte  did  not  ^ply  to  eases  which  are  indictments  upon  this  statute    to    add  a 

larceny  at  common  law.  count  for  larceny  at  common  law. 
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the  Judges  thought  the  case  not  within  the  statute^  because  A.  had 
hadpossession  of  the  money  by  the  hands  of  his  other  clerk.  (<) 

The  statute  properly  applies  to  those  cases  where  the  money  has  Tbeitatute 
never  been  in  the  possession  of  the  master  or  any  other  person  whose  *??**••  ?^  ^'■■•^ 
possearion  can  be  considered  as  the  possession  of  the  master.     Upon  ^|]^/i,Jg 
an  indictment  for  stealing  a  5L  note,  and  certain  silver  coin,  it  ap-  never  had  poi* 

E eared  that  the  prisoner's  master  gave  him  the  52.  note  to  get  change;  ^^^  ^^ 
e  got  the  change,  said  it  was  for  his  master,  and.  that  nis  master  "i^^J* 
sent  hioL  He  never  returned  to  his  master.  The  prisoner  was 
found  guilty  of  stealing  the  silver  coin ;  but,  upon  a  case  reserved, 
the  Judges  held  that  the  conviction  was  wrong,  because  as  the 
master  had  never  had  possession  of  the  change,  except  by  the  hands 
of  the  prisoner,  he  was  only  amenable  under  the  39  Geo.  3,  c.  85, 
(now  repealed.)  r^) 

Where  an  indictment  chaiged  Edmund  W.  with  embezzling  and  Not  where  tka 
Michael  W.  as  accessory  after  the  fact,  it  appeared  that  Edmund  was  JJJ^|JJJ  ^^ 
the  town  traveller  and  collector  of  the  prosecutor,  and  Michael  his  onttathority,* 
carman.  Edmund's  duty  was  to  go  round  and  take  orders  from  and tbeirNiee 
customers,  and  to  enter  them,  on  his  return  to  the  shop  in  the  «o^»«l«»- 
evening,  in  the  day  or  the  order  book,  and  also  to  receive  monies  in 
payment  of  such  orders,  but  he  had  no  authority  whatever  to 
take.  Of  direct,  the  delivery  of  anj^goods  from  the  shop.  A  customer 
ji^ve  ESmund  an  order  for  two_gallon8  of  mixed  pickles,  and  fourteen 
pounds  of  treacle,  which  order  was  entered  by  him  in  the  order  book  as 
for  the  pickles  only.  An  invoice  for  the  pickles,  pursuant  to  the  entry 
was  made  out  by  the  prosecutor's  brother,  and  given  to  Michael,  but 
he  delivered  the  pickles  and  fourteen  pounds  of  treacle.  The  sum 
chai]ged  for  the  pickles  was  6«.  6d.  and  Michael  entered  the  treacle 
at  the  foot  of  the  invoice  at  4«.  6(2.  Edmund  afterwards  received  the 
whole  amount,  but  paid  the  prosecutor  6«.  %d.  only.  Mr.  Recorder 
Law  Rafter  consulting  Patteson,  J.,)  held  that  this  was  notjmbezzle*-' 
ment  but  larceny,  saying  **  Edmund  does  not  receive  the  4^.  6rf.  for  oj^ 
on  accdimt  of  his  master,  but  contrary  to  and  in  breach  of  his  duty 
towards  that  master.  I  may  also  liken  the  caselo  that  of  two  servants, 
one  of  whom  has  authority  to  sell,  and  the  other  not,  but  merely  to 
receive  money ;  if  the  one,  who  has  no  authority  to  sell,  introduces 
himself  behind  the  counter,  and  sells  his  master's  goods,  putting  the 
money  into  his  own  pocket,  that  is  clearly  a  stealing,  for  he  sells  and 
receives  the  money  contrary  to  his  authority ;  and  he  cannot  be  said 
to  have  been  employed  or  intrusted  as  clerk  and  servant,  and  to  haye 
received  the  money  by  virtue  of  such  employment,  where  the  act  is 
done  contrary  to  such  employment  Here  the  servant  haying 
authority  to  send  out  goods  to  the  amount  of  6<.  6(2.  puts  up  goods  to 
the  amount  of  ll«.  his  intention  being  to  put  4«.  %d.  (»)  into  his 
own  pocket  The  time  never  arrives  when  he  receives  that  on 
accoont  of  his  master,  for  all  that  he  does  is  adverse  to,  and  in  fraud 
o(  the  interest  of  the  master."  {v) 

If  a  person  duly  enters  in  his  books  all  sums  of  money  that  he  has  The  mere  non. 
received,^the  mere  fact  of  not  paying  over  the  money  does  not  amount  JJ^JT^^b  wt 
to  embezzlement  Upon  an  indictment  ibr  embezzlement,  it  appeared  embenlement, 

(«)  Rex  e.  Murray,  R.  &  M.  C.  C  R.  (m)  The  mToioe  wae   for   the  picUet 

270.  only. 

(0  Rex  9.  SoUens,  R.  &  M.  C.  C.  R.  (e)  Reg.  v.  VTilsoa^S  C.  &  P.  27. 

129. 
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where  the  that  the  proflecutor  to  whom  the  prisoner  had  acted  as  clerk  was  one 
accounuare  of  the  proprietors  of  a  mail ;  and  it  was  the  duty  of  the  prisoner  to  re- 
^"*  ceive  money  for  passengers  and  parcels,  and  to  enter  the  same  in  a  book 

and  to  remit  the  amount  weekly  to  Liverpool ;  the  prisoner  had  made 
no  false  entry,  and  had  charged  himself  in  the  book  with  all  monies  that 
he  had  received,  but  he  had  not  sent  three  sums  to  Liverpool  as  he 
ought  to  have  done ;  and  it  was  held  that  this  was  not  embezzlement ; 
it  was  only  default  of  payment     If  the  prisoner  regularly  admits  the 
receipt  of  the  money,  the  mere  fact  of  not  paying  it  over  is  not  felony. 
It  is  but  matter  of  accoimt.  {w) 
ItunotsufB-         So  it  is  not  enough  to  prove  that  a  clerk  has  received  a  sum 
Sereceip™^^    of  money,  and  not  entered  it  in  his  book,  unless  there  be  also 
of  money,  and    evidence  that  he  has  denied  the  receipt  of  it  or  the  like.     Upon  an 
*^**i!J'-  "°*      indictment  for  embezzlement  it  appeared  that  Mr.  Bettis,  a  slate 
J^^^^  ^^^       merchant,  by  means  of  the  prisoner  as  his  clerk,  carried  on  the  slate 
denial  of  the      trade  at  a  wharf  at  Gloucester:  the  course  of  business  was  for  the 
receiptor  a       prisoner  to  sell  the  slates  and  to  convey  them  to  the  customers  in  his 
mustbesCwn.  ^^'"^  boats,  as  Mr.  Bettis  had  no  boats,  the  prisoner  being  also  a  coal 
merchant  on  his  own  account ;  the  prisoner  had  received  the  sums 
in  question,  but  he  and  the  prosecutor  had  had  no  adjustment  of 
accounts  for  two  years,  and  on   Mr.  Bettis  calling  for  the  pri- 
soner's books,  be  could  not  find  three  sums  entered ;  he  had  never 
specifically  asked  the  prisoner  to  account  for  either  of  the  sums,  and 
the  accounts  of  the  prisoner  amounted  to  ten  or  twelve  thousand 
pounds.     BoUand,  B.,  "  There  is  not  a  felonious  conversion ;  I  wiU 
take  it  that  the  prisoner  put  the  money  into  his  own  pocket,  and  has 
made  no  entry ;  that  is  not  sufficient     Had  he  denied  the  receipt  of 
the  money  the  case  might  have  been  different     If  the  mere  &ct  of 
not  entering  a  sum  was  enough  to  support  an  indictment  for  embez- 
zlement, every  clerk  who,  through  carelessness,  omitted  an  entry, 
would  be  liable  to  be  convicted  of  felony.     The  prisoner  must  be 
acquitted."  (a?) 

Upon  a  second  indictment  against  the  same  prisoner  the  evidence 
of  the  mode  of  dealing  was  the  same  as  in  the  last  case,  and  it 
appeared  that  Mr.  Ellis  owed  5/.  to  Mr.  Bettis  for  slates,  and  paid 
3/.  \As.  6d.  in  cash.  Is.  6d.  being  allowed  to  Ellis  as  discount,  and 
the  remaining  IL  4«.  being  set  against  a  cyder  account  due  from  the 
prisoner  to  Ellis,  and  the  prisoner  had  credited  Ellis  in  his  ledger  to 
the  amount  of  5/.,  and  nad  entered  SL  14«.  6d.  in  the  cash  book. 
Mr.  Bettis  had  never  called  upon  the  prisoner  to  account  as  to  this 
sum  of  5/.  Bolland,  B.,  "  It  appears  to  me  that  this  does  not  amount 
tQ  embezzlement  In  cases  of  this  sort  the  thing  alleged  to  be 
embezzled  should  not  be  laid  out  of  the  question.  If  goods  are 
taken  an  intent  may  more  clearly  appear  than  in  the  case  of  money, 
as  the  same  pieces  of  coin  may,  in  many  cases,  not  be  paid  over. 
There  is  nothing  in  this  case  to  bring  the  prisoner  within  the  statute. 
He  never  denied  the  receipt  of  the  money,  and  was  never  called 
upon  for  it  I  think  it  essential  that  there  should  be  a  denial  of 
having  received  the  money,  or  else  that  some  false  account  should 
be  given.     The  prisoner  must  be  acquitted."  {y) 

(w)  Rex  V.  Hodgson,  3  C.  &  P.  422,  (x)  Rex  v.  E.  O  Jones,  7  C.  &  P.  833. 

Yaughan,  B.     It  does  not  appear  that  the  (y)  Rex  r.  E.  O.  Jones,  7  C.  &  P.  834. 

prisoner  had  cter    been  called    upon  to  In  this  case  it  was  objected  that  there  was 

account  for  the  sums  in  question.    C.  S.  G.  no  embeczlenient,  as  the  prisoner  had  «c- 
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A  case  has  been  decided  which  would  seem  to  shew  that  an  in-  Where  thera 
dictment  for  embezzlement  may  be  supported  by  proof  of  a  general  >$  ^  general 
deficiency  of  money,  without  shewing  any  particular  sum  received  n^fj^f  of**"' 
and  not  accounted  for.  The  1st  count  charged  the  prisoner  with  anyiMvticular 
embezzling  500t  on  the  28th  of  August ;  the  2nd,  lOi  on  the  29th ;  sum  received 
the  3rd,  with  stealing  a  note,  a  sovereign,  a  half  sovereign,  &c,  as  ^^  «mbc»led. 
clerk ;  and  the  4th,  hke  the  3rd,  omitting  to  state  that  he  was  clerk. 
The  prisoner  was  cashier  in  the  bank  of  Messrs.  Masterman,  and  his 
duty  as  cashier  was  to  take  charge  of  the  cash  when  any  payment 
was  made  into  the  bank,  in  money  and  paper,  and  the  course  was 
for  the  cashier  to  hand  over  the  paper  to  a  clerk,  and  to  enter  the 
cash  received  in  a  book  kept  by  him  (the  cashier)  called  the  money- 
book.  It  was  the  duty  of  the  cashier,  at  the  close  of  the  business 
of  each  day,  to  see  that  the  cash  in  hand  agreed  with  the  money- 
book,  and  to  strike  a  balance,  denoting  the  sum  in  cash  which  the 
cashier  had  in  his  charge,  and  which  ought  to  have  been  kept  either 
in  the  drawer  in  the  counter,  of  which  he  had  the  key,  or  m  a  box 
in  the  banking-house,  of  which  he  had  the  key  and  the  charge.  On 
the  28th  of  August,  1835,  the  cash  in  the  money-book  at  the  close 
of  business  was  1762/.,  and  a  fraction,  which  sum  was  by  the  pri- 
soner carried  forward,  as  in  due  course  it  ought  to  have  been,  and 
formed  the  first  item  of  the  account  in  the  said  book  for  the  29th. 
On  the  latter  day,  at  the  close  of  business,  the  prisoner,  after  credit- 
ing himself  with  money  paid  by  him  (it  being  part  of  his  duty  to  pay 
away  as  well  as  receive  money),  and  debiting  himself  with  cash  re- 
ceived, made  the  balance  in  the  money-book  1309/.  and  a  fraction, 
and  that  sum  the  prisoner  ought  to  have  had  in  one  or  the  other  of 
the  above-mentioned  places  of  deposit  on  the  same  day  (29th  of 
August.)  Soon  after  the  close  of  business  Mr.  Oxley,  one  of  the 
paitners,  sent  for  the  prisoner,  and  after  intimating  his  suspicions 
required  him  to  produce  his  money.  The  prisoner  thereupon  said, 
that  he  was  short,  and  being  asked  how  much  replied  about  900/., 
and  threw  himself  upon  the  mercy  of  his  employers.  Upon  exami- 
nation, it  was  found  that  the  prisoner,  instead  of  1309/.  in  his  hands, 
had  only  345iL  and  a  firaction,  leaving  the  actual  deficiency  964/^ 
and  a  fraction.  Mr.  Oxley,  who  proved  the  whole  case,  nad  no 
knowledge  of  the  facts  whatever,  except  what  has  been  above  stated, 
and  could  not  say  when  the  money,  or  any  part  of  it,  had  been 
purloined,  from  what  person  or  persons  it  had  been  received,  what 
sort  of  money  had  been  abstracted,  and  whether  from  the  till,  or 
upon  its  receipts  from  customers.  It  was  proved  that  there  were 
two  or  three  other  cashiers  besides  the  prisoner,  who  were  stationed 
close  to  him,  and  that  there  must  be  at  least  two  cashiers  present 
during  the  hours  of  business.  It  was  objected  that  there  was  no 
case  to  go  to  the  jury,  1st,  because  the  evidence,  such  as  it  whs, 
applied  equally  to  the  charges  of  embezzlement  and  larceny,  and 
not  particularly  to  either;  2ndly,  that  there  ought  to  have  been 

eounted  for  all  the  money  he  had  actually      and  as  all  that  was  received  was  accounted 
;  if  no  money  at  all  had  passed,      for,  the  case  was  the  same  as  if  it  had  been 


and  it  had  been  entirely  a  credit  transaction  entirely  a  credit  transaction :  and  this  seems 

on  both  sides,   it   would  not  have  been  to  have  been  a  good  objection,  but  it  was 

eDbeodement,  for  that  crime  was  merely  a  not  decided,  as  the  prisoner  was  acquitted 

statutory  larceny,  and  oonld  onlv  be  proved  on  the  ground  above  stated.  C.  S.  G. 
by  riMming  the  actual  receipt  ot  the  money, 
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some  proof  of  some  sum  or  sums  of  money  haviufi:  been  abstracted, 
when,  from  whom,  and  what  sort  of  money.  Williams,  J.,  however, 
(in  concurrence  with  Gumey,  B.)  refused  to  stop  the  case,  but 
reserved  the  points.  And  accordingly,  the  jury  having  been  told 
that  taking  money  from  the  till  would  amount  to  larceny,  and  that 
abstracting  money  paid  to  him  (the  prisoner),  before  it  reached  the 
till  or  possession  of  his  masters,  would  be  embezzlement,  it  was  left 
to  them  to  say  whether  both,  or  either  of  the  charges  which  were 
stated  to  them,  were  established  by  the  proof.  The  jury  found  the 
])risoner  guilty  of  embezzlement  to  the  amount  charged,  and  not 
guilty  of  steahne.  Upon  a  case  reserved,  it  was  contended  that  in 
order  to  enable  the  jury  to  convict  either  of  larceny  or  embezzlement 
there  must  be  proof  of  some  specific  sum  abstracted,  and  the  time 
when.  That  tne  only  evidence  in  this  case  was  of  a  deficiency  in 
accounts,  but  how  that  arose  was  not  shewn.  There  was  consider- 
able difference  of  opinion  amongst  the  learned  Judges,  and  the  case 
was  discussed  at  different  meetings,  and  ultimately  eight  of  the 
learned  Judges  (z)  were  of  opinion  that  the  ccmviction  was  good,  but 
the  other  seven  (a)  were  of  opinion  that  the  conviction  was  wrong.  (6) 

But  it  should  seem  that  it  is  not  to  be  inferred  from  the  preceding 
case  that  proof  of  a  general  deficiency  will  be  sufficient,  but  there 
must  be  proof  that  some  specific  sum  has  been  embezzled.  Upon  an 
indictment  for  embezzlement  it  was  opened  that  the  prisoner  had 
been  shopman  to  the  prosecutrix,  and  that  it  would  be  proved  that 
there  was  a  deficiency  in  the  prisoner's  accounts,  but  that  there  was 
no  proof  of  the  embezzlement  of  any  particular  sum.  Alderson,  B., 
"  Whatever  difference  of  opinion  there  might  be  in  the  case  of  Rex  v. 
•  Grove,  (6)  that  proceeded  more  upon  the  peculiar  facts  of  that  case 
than  upon  the  law.  It  is  not  sufficient  to  prove  at  the  trial  a 
general  deficiency  in  account  Some  specific  sum  must  be  proved 
to  be  embezzled,  in  like  manner  as  in  larceny  some  particular  article 
must  be  proved  to  have  been  stolen."  (c) 

If  a  servant,  having  received  money  on  account  of  her  tnaster, 
(roes  away  and  never  returns  to  her  master's  service,  that  is  evidence 
that  she  embezzled  the  money.  Upon  an  indictment  for  embezzle- 
ment it  appeared  that  the  prisoner  was  sent  by  her  master's  daughter 
to  receive  rent  due  to  him  from  a  tenant,  and  that  having  received 
the  rent  she  went  off  to  Ireland,  and  never  returned  to  her  master's 
service.  Coleridge,  J.,  said,  in  summing  up,  ^^  I  think  that  the  cir- 
cumstance of  the  prisoner  having  quitted  her  place  and  gone  off  to 
Ireland,  is  evidence  from  which  you  may  infer  that  she  intended  to 
appropriate  the  money;  and  if  you  think  that  she  did  so  intend,  she 
is  guilty  of  embezzlement"  {d) 

Although  the  receipt  of  tlie  money  must  be  whilst  the  prisoner  is 
in  the  service  of  the  prosecutor,  yet  it  should  seem  that  the  embez- 
zlement of  the  money  may  be  after  the  prisoner  has  ceased  to  be 
the  servant  In  a  case  upon  the  2  Wm.  4,  a  4,  where  it  was  objected 
that  the  indictment  did  not  allege  that  the  prisoner  embezzled  whilst 


(z)  Lord  Denman,  C.  J.,  Tindal, 
G.  J.,  Lord  Abinger,  C.  B.,  Park, 
J.  A.  J.,  Vaughan,  B.,  Boeanquet,  J.» 
Oumey,  B.,and  Williams,  J. 

(a) Littledale,  J.,  Oaselee,  J.,  Parke,  B., 
Bolland,  B.,  Alderson,  B.,  Patteson,  J., 


and  Coleridge,  J. 

(b)  Rex  r.  Grote,  R.  &  M.  C.  C.  R. 
447. 

(e)  Reg.  o.  Llovd  Jones.  8  C.  &  P.  288. 

Id)  Rex  e.  Williams,  7  C.  &  P.  338. 
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he  was  the  clerk  ;  Coleridge,  J.,  said,  '^  It  is  by  no  means  clear  that 
an  embezzlement  (if  such  a  case  be  possible)  after  a  person  ceased 
to  be  clerk  or  servant,  of  money  received  whilst  he  was  such,  would 
not  be  within  the  act"  {e) 

Where  the  prisoner  had  been  convicted  upon  the  39  Geo.  3,  c  85,  Johnionii 
(now  repealed),  upon  an  indictment,  several  counts  of  which  charged  f**u-(j?*'^ 
him  witn  embezzling  bank-notes  against  the  form  of  the  statute,  and  <^minon12iw, 
others  with  stealing  bank-notes  in  the  common  form  of  counts  for  and  for  em- 
larceny,  it  was  assigned  for  error  that  this  was  a  misjoinder,  the  ^^"^^ 
counts  for  embezzlement  on  the  statute  and  the  counts  for  grand  39  Geo.  3, 
larceny  being  counts,  upon  which  a  different  judgment  ought  by  law  e.  85,  lield  not 
to  be  given.     But  the  court  of  King's  Bench  were  of  opinion  that  *  P^**™*  ®^ 
the  counts  for  embezzlement  might  weU  be  joined  with  the  counts 
for  larceny,  considering  that  the  statute  had  in  fact  made  the  offence 
of  embezzlement  descnbed  in  it  a  larceny ;  and  that,  having  so  done, 
it  had  attached  upon  it  all  the  properties  and  consequences  attaching 
upon  the  crime  of  larceny,     ^d  Lord  EUenborough,  C.  J.,  said, 
''If  this  were  an  offence  of  a  perfectly  different  nature,  I  should  have 
been  of  opinion  that  the  judgment  could  not  have  been  sustained. 
But  the  act  says,  that  the  offender  shall  be  deemed  to  have  feloniously 
stolen,  which  is  expressly  constituting  it  a  felony,  and  having  so  done 
the  offender  must,  as  in  the  like  cases  of  felony,  pray  the  benefit  of 
cleigy.     But  inasmuch  as  it  is  larceny,  and  tnerefore  liable  only  to 
the  punishment  of  seven  years*  transportation,  this  act  goes  further, 
and  gives  power  to  transport  for  fourteen  years.     The  act  does  not 
alter  the  quality  of  the  offence ;  he  is  to  be  deemed  a  felon,  and  as 
such  must  pray  the  benefit  of  clergy,  just  the  same  as  if  this  enact- 
ment for  an  extended  term  of  transportation  had  not  been  found  in* 
the  statute.     It  makes  no  alteration  in  the  judgment ;  the  judgment 
is  to  pass  against  him  as  a  felon ;  if  he  does  not  pray  the  benefit  of 
clergy,  it  must  be  a  judgment  of  death.     And  in  a  variety  of  cases, 
though    the  punishment  be  different,  yet    counts  may  be  joined." 
And  he  further  added,  "  Here  I  think  it  does  not  appear  that  there 
is  a  misjoinder ;  because  both  are  cleigyable  felonies ;  and  the  de- 
fendant is  liable  to  the  punishment  incident  to  such  a  felony  with  an 
extension  of  it  to  the  term  of  fourteen  years."  (/) 

But  where  an  indictment  contained  a  count  for  embezzlement,  Electioii. 
and  a  count  for  larceny,  Littledale,  J.,  insisted  on  the  prosecutor 
electing,  on  which  he  would  proceed,  observing  that  the  counts  had 
a  different  aspect  altogether,  (g) 

Except  as  the  48th  section  of  the  new  act  of  7  &  8  Geo.  4,  may  Indictment. 
have  otherwise  provided,  it  seems  that  the  indictment  ought  to  con- 
tain all  the  requisites  of  an  indictment  for  larceny  at  common  law. 

In  a  case  upon  the  repealed  statute  39  Geo.  3,  an  indictment  was  M*Gr<^or*t 
hdden  to  be  defective,  because  it  did  not  expressly  aver  that  the  ^^^Iw**** 
money  alleged  to  have  been  feloniously  stolen,  taken  and  carried  39  Geo.  3, 
away  by  the  prisoner  was  the  money  of  any  particular  person.    The  p- 85»  t^»t  the 
point  was  reserved  for  the  opinion  of  the  Judges,  ana  was  ai^^ued  o^S"©  otb- 
before  them  at  considerable  length.     It  was  contended,  on  behalf  of  tain  all  the 

(e)  Reg.  9.  Lovell.  2  M.  &  Rob.  236.  Ais.   1832,    MSS.    C.   S.  G.     And    lee 

See  tbb  case,  poat,  chap.  20.  2  Stark.  C.   P.  456,  note,  from  which  it 

(/)    Rex    p.   Johnson,    3   M.   &    S.  appears  that  the  court,  in  Rex  v.  Johnson, 

540.     This  case  merely  decides  that  the  thought  it  was  a  matter  for  the  discretion  of 

joinder  of  these  counts  i's  no  objection  upon  the  judge  whether  the  prosecutor  should  be 

error.  C.  S.  O.  put  to  his  election  or  not 

(p)  Rex   V.   Jones,   Monmouth  Spring 


reqniiitesof 
an  indictment 
for  larceny  at 
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the  prisoner,  in  support  of  the  objection,  that  as  the  statute  had  not 
made  the  sort  of  embezzlement  therein  mentioned  eo  nomine  a 
dbtinct  and  substantive  felony,  but  had  only  enacted,  that  the  pro- 
perty  received  into  the  possession  of  the  servant,  and  felonioiislv 
converted  by  him,  should  be  considered  as  having  been  by  suck 
conversion  feloniously  taken  from  the  possession  of  the  master,  the 
offence  still  continued  a  common  law  larceny ;  and  that  consequently 
an  indictment  framed  upon  the  statute  must  contain  all  the  requisites 
of  an  indictment  for  larceny  at  common  law.  And  in  order  to  shew 
that  it  would  not  be  a  sufficient  answer  to  the  objection,  to  say  that 
the  indictment  had  followed  the  words  of  the  statute,  several  instances 
were  mentioned  of  indictments  upon  particular  statutes,  1  Edw.  6, 
c.  12,  s.  10;  8  EUz.  c.  4;  22  Car.  2,  c  6;  3  &  4  W.  &  M.  c.  9,  s.  I ; 
10  &  11  W.  &  M.  c.  23,  s.  1 ;  12  Anne,  c.  7;  and24  Gea  2,  c.  45, 
relating  to  the  stealing  of  particular  goods,  or  stealing  goods  under 
certain  circumstances,  all  of  which  pursue  the  same  form  as  to  the 
requisite  parts  of  larceny  at  common  law.  On  the  part  of  the  crown 
it  was  argued,  that  the  statute  in  question  made  the  embezzling  by 
servants,  m  the  manner  stated,  a  substantive  felony,  which  before 
was  only  a  misdemeanor,  or  breach  of  trust,  for  which  the  master  had 
a  civil  remedy.  That  it  was  therefore  sufficient  to  follow  the  words 
of  the  act,  as  in  other  instances  where  new  offences  were  created  ; 
which  differed  fix>m  indictments  on  statutes  merely  ousting  the  of- 
fender from  cle^y  in  cases  which  were  before  larcenies  at  common 
law.  That  the  Legislature,  in  this  instance,  meant  to  include  cases 
where,  from  the  property  being,  as  it  were,  in  transitu,  it  was  difficult 
to  ascertain  in  whom  it  was  at  the  time  of  the  offence  committed  ; 
and  that  it  therefore  intended  to  relieve  the  prosecutor  from  the 
necessity  of  laying  it  to  be  in  any  particular  person.  That  at  any 
rate  no  technical  form  of  words  was  necessary  in  charging  a  thing  to 
be  the  property  of  another ;  and  that  here  enough  was  stated,  to  shew 
that  it  was  not  the  prisoner's  own  property,  being  chai^d  to  have 
been  received  bv  him  on  account  of  his  masters ;  which  was  tan- 
tamount to  an  allegation  of  their  having  a  special  property  in  it  It 
appears  that  the  Judges  at  first  doubted  much  upon  this  case,  but 
that  ultimately  a  majority  of  them  were  of  opinion  that  the  indictment 
was  defective,  as  it  did  not  aver  that  the  money  alleged  to  have  been 
stolen  was  the  money  of  the  prosecutors;  that  the  statute  made  the 
offence  a  larceny,  and  made  the  possession  of  the  servant,  under  such 
circumstances,  the  possession  of  the  master.  (A) 

The  48th  section  of  the  new  statute  enacts,  "  that  except  where 
em^ff*^^  the  offence  shall  relate  to  any  chattel,  it  shall  be  sufficient  in  the  in- 
dictment to  allege  the  embezzlement  to  be  of  money  without  specify- 
ing any  particular  coin  or  valuable  security ;  and  that  such  allegation, 
so  fiu:  as  regards  the  description  of  the  property,  shall  be  sustained,  if 
the  offender  shall  be  proved  to  have  embezzled  any  amount,  although 
the  particidar  species  of  coin  or  valuable  securitv  of  which  such 
amount  was  composed,  shall  not  be  proved."  (i)  Inis  is  one  of  the 
enactments  intended  to  prevent  the  difficulties  experienced  in  the 
prosecution  of  offenders  under  the  repealed  statute  of  the  39  Geo.  3. 
Under  that  statute  it  had  been  holden  that  if  the  evidence  did  not 


Allegation  at 


(A)  M^regor's  case,  O.  B.  ISOI.^Feb. 
1802.  2  Leach,  932.  3  Bos.  &  Pal.  106. 
2  East,  P.  C.  c.  16,  s.  18,  p.  576.     Ross. 


&  By.  23. 

^t)  See  the  section  *  ante,  p.  167. 
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shew  that  the  prisoner  embezzled  some  part  of  the  property  specified 
the  case  gainst  him  could  not  be  established.  An  mdictment  stated 
that  the  prisoner  received  1/.  2s,  6d.  in  monies  numbered,  and  6^  in 
one  pound  notes,  and  embezzled  part  thereof^  namely  fifteen  shillings 
and  seven-pence  in  monies  numbered,  and  one  IL  note :  the  evidence 
was  that  he  received  at  the  same  time  much  other  money,  and  many 
other  notes,  but  that  instead  of  giving  credit  for  7^  2i.  6^,  he  only 
gave  credit  for  5L  6s.  lOd.  Upon  a  case  reserved,  the  Judges  held, 
that  as  he  might  have  paid  over  the  whole  of  what  he  received  for 
the  7L  2s.  6d,  and  have  taken  the  IL  I5s.  Id^  firom  the  other  monies  * 
he  received,  he  was  improperly  convicted,  there  being  nothing  to 
shew  that  he  had  stolen  any  part  of  that  money  which  he  was  charged 
with  stealing,  {j)  But  it  was  also  holden  upon  that  statute,  that  if  When  a 
a  servant  immediately  on  receiving  a  sum  ror  his  master  entered  a  J^J^^J^" 
smaller  sum  in  his  master's  books,  and  ultimately  accounted  to  his  timeoftbo 
master  for  the  smaller  sum  only,  he  might  be  considered  as  embezzling  receipt  the  jury 
the  difierence  at  the  time  he  made  the  entry ;  at  least  that  the  jury  ^Jj^g^^ 
might  so  find.  And  that  it  would  not  alter  the  case  if  he  received  at  that  time. 
other  sums  for  his  master  on  the  same  day,  and  in  paying  those  and 
the  smaller  sum  to  his  master  together,  he  might  have  given  his  mas- 
ter every  piece  of  money,  or  every  note  he  ha3  received  at  the  time 
he  made  tne  false  entry.  The  prisoner  received  for  his  master  from 
Mrs.  W.  eighteen  one  pound  notes,  and  immediately  entered  in  his 
master's  books  \2l.  only:  in  the  course  of  the  day  he  received,  for 
his  master,  104^  more,  and  after  that  time  paid  him  116^  The  in- 
dictment charged  him  with  embezzling  six  of  the  notes  which  he  re- 
ceived fix>m  mrs.  W.,  and  it  was  uiged  on  his  behalf,  at  the  trial,  that 
he  might  have  paid  over  in  the  116/.  every  one  of  the  notes  which  he 
received  firom  Mrs.  W. ;  and  if  so,  tliat  he  could  not  be  said  to  have 
embezzled  any  of  those  specific  notes.  Bayley,  J.,  told  the  jury  that 
as  in  what  he  paid,  he  paid  only  \2L  as  and  for  all  he  had  received 
from  Mrs.  W.,  and  paia  the  other  104&  as  and  for  monies  received 
of  other  persons,  he  ought  to  be  considered  as  having  embezzled  six 
of  the  notes  he  received  from  Mrs.  W.,  because  he  would  then  have 
misapplied  six  of  those  specific  notes  to  his  own  benefit,  and  to  his 
master's  prejudice.  And  upon  a  case  being  reserved,  nine  Jud^s, 
(Best,  J.,  being  absent,)  thought  it  an  embezzlement  fix>m  the  time 
of  making  the  &lse  entry.  Wood,  B.,  rather  thought  otherwise ;  and 
Abbott,  C.  J.,  thought  that  the  point  should  have  been  left  to  the 
consideration  of  the  jury,  {k) 

Where  an  indictment  upon  the  repealed  statute  39  Geo.  3,  c.  85,  Where  the 
charged  that  the  prisoner  was  employed  as  a  derk  to  A.,  and  that,  word  « felo- 
by  virtue  of  his  employment,  he  received  fix)m  B.,  on  account  of  his  J^*^  omitted 
master,  9^  18^.  9c2.  without  shewing  of  what  monies  that  sum  was  before  the 
made  up,  and  that  he  firaudulently  embezzled  and  secreted  the  same,  ^^^  "  ®™' 


(  t)  Rex  V.  Tyers,  Mich.  T.  1819,  MS. 
Bi^ley,  J.,  and  Russ.  &  Ry.  402.  The 
BoCei  had  been  in  the  master*s  possession, 
who  took  them  and  placed  them  on  a  heap 
with  others  before  the  prisoner,  and  this 
objection  was  made  by  the  prisoner's  coun- 
sel, and  seemed  to  be  acquiesced  in,  and  the 
case  confined  to  the  1/.  'if  Qd.  only  which 
was  in  silver.  It  also  appeared  that  the 
prisoner  at  first  gave  credit  for  the  IL  2s.  6<2., 
and  entered  it  in  the  proper  book  in  his  own 


hand,  but  he  afterwards  erased  that  sum, 
and  substituted  the  5/.  6«.  \0d.,  and  as  he 
might  have  paid  over  every  note  in  question, 
and  either  paid  over  or  passed  away  in 
change  every  piece  of  silver  in  question, 
the  judges  thought  Rex  v.  Fumeaux  in 
point.  See  the  case  of  Rex  o.  Fumeaux, 
Kuss.  &  Ry.  335. 

{k)  Rex  r.  Hall,  Mich.  T.  1821,  MS. 
Bayley,  J.,  and  Russ.  ^  Ry.  463. 
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omiiting  the  word  feloniously ;  and  so  it  concluded  that  the  jurors 
say  that  he  did  ^^feloniously  embezzle,  steal,  take,  and  carry  away, 
&c ;"  objection  was  made,  that  in  the  introductory  part  of  the  indict- 
ment it  was  not  alleged  that  he  did  feloniously  embezzle,  &c.,  and 
that  therefore  the  indictment  fisdled  to  shew  that  he  had  committed 
a  felony,  and  that,  unless  it  was  so  shewn  in  the  body  of  the  indict- 
ment, It  was  not  enough  that  it  was  so  alleged  in  the  conclusion  of  it 
The  Judges,  however,  considered  it  to  be  sufficient  that  it  was  stated 
in  the  conclusion ;  and  the  indictment  was  holden  good.  (J) 

A  count  containing  three  charges  of  embezzlement,  and  not  alleging 
that  the  sums  of  money  were  embezzled  within  six  calendar  months 
is  bad.  The  indictment  alleged  that  the  prisoner,  on  the  15th  day 
of  November,  5  FictoricBy  was  servant  to  H.  Hodges,  and  did  then 
and  there  by  virtue,  &c.,  receive  21.  \s.  6d.  on  account  of  his  master; 
and  that  the  prisoner  afterwards  and  within  the  space  of  six  calendar 
months,  to  wit,  on  the  16th  day  of  November,  in  the  year  aforesaid, 
did  receive  the  further  sum  of  21.  Ss.  on  account,  &c ;  and  that  the 
prisoner,  afterwards  and  within  the  space  of  six  calendar  months  from 
the  day  iBrst  aforesaid,  to  wit,  on  the  17th  of  November  in  the  year 
aforesaid,  did  receive  the  further  sum  of  2L  Is.  on  account,  &c :  and 
that  the  prisoner  on  the  several  days  aforesaid,  in  the  year  aforesaid, 
the  said  several  sums  of  money  respectively  received  by  him  on  each 
of  those  days  as  aforesaid,  feloniously  did  embezzle ;  and  so  the  jurors 
do  say  that  the  prisoner  in  manner  and  form  aforesaid,  feloniously 
did  steal  the  saia  several  sums  of  money,  against  the  form  of  the  sta- 
tute. Upon  demurrer,  it  was  objected  that  the  indictment  was  bad ; 
1st,  because  it  contained  three  offences  in  one  count ;  whereas  the 
statute  only  authorized  the  inserting  three  offences  in  three  different 
counts.  2ndlv,  that  it  did  not  shew  that  the  three  offences  were 
committed  within  six  calendar  months ;  for  although  the  receipt  of 
the  money  might  be  within  six  calendar  months,  the  embezzlement 
might  not  be  within  that  period.  3rdly,  that  the  indictment  chai^ged 
a  joint  stealing  on  three  different  days.  And  lastly  that  there  was 
only  one  contra  pacem  to  three  different  offences.  And  the  indictment 
was  held  bad.  At  common  law  it  would  have  been  bad,  because  the 
contra  pacem  could  not  be  applied  to  one  more  than  to  another  of 
the  offences  charsed :  and  it  was  not  rendered  good  by  the  7  &  8  Geo. 
4,  c.  29,  s.  48.  Under  that  section  it  was  necessary  to  allege  that 
the  embezzlements  were  within  six  calendar  months ;  now  the  offence 
is  not  the  receipt  of  the  money,  but  the  embezzlement  of  it,  and  in 
this  case,  although  there  was  an  averment  that  the  monies  were  re- 
ceived within  six  calendar  months,  there  was  no  allegation  that  they 
were  embezzled  within  that  period;  and  therefore  the  indictment 
was  bad.  (m) 

We  have  seen  that  the  7  &  8  Geo.  4,  c  29,  s.  48,  provides  that  in 


(0  Rex  9,  Crighton,  cor.  Thomson,  B., 
Lancaster  Sam.  Ass.  1803,  and  before  the 
judges,  Mich.  T.  1803,  MS.  Bayley,  J., 
and  Ross.  &  Ry.  62.  Rex  v.  Johnson, 
3  M.  &  S.  540. 

(m)  Reg.  V.  Purchase,  Gloucester  Spr. 
Ass.  1842,  MSS.  C.  S.  G.  Patteson,  J., 
after  oonsolting  Cresswell,  J.  The  very 
learned  jndge  expressed  no  decided  opinion 
whether  or  not  three  offences   could  be 


included  in  one  count,  but  said  that  the 
safer  course  was  to  have  three  separate 
counts.  His  lordship  cited  a  case  or  R^. 
9.  Jeyes,  where  an  indictment,  exactly  the 
same  as  the  one  in  this  case,  except  that 
the  words  "  within  six  calendar  months,** 
were  not  introduced,  had  been  held  bad  by 
Lord  Abinger,  C.  B.,  and  himself,  at 
Warwick.  C.  S.  G. 
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every  indictment,  except  where  the  offence  relates  to  some  chattel,  Uie  thing  em. 
it  shall  be  sufficient  to  all^  the  embezzlement  to  be  of  money,  with-  ^'^^'^^ 
oat  specifjring  any  particuhir  coin,  or  valuable  security.     Where  the 
offence  relates  to  some  chattel,  the  same  description  as  in  larceny 
will  be  sufficient  (n) 

As  an  indictment  for  embezzlement  is  so  general  as  to  afford  no  infor-  Bill  of  pw- 
mation  to  the  prisoner  of  the  precise  sums  embezzled,  or  of  the  persons  tioolan. 
fy)m  whom  they  were  received,  the  prisoner  is  entitled  to  be  furnished 
by  the  prosecutor  with  a  particular  of  the  chai^ges  intended  to  be  made ; 
and  if  the  prosecutor  reiuse  to  sivc  such  particular,  the  court  on  mo- 
tion, founded  upon  affidavit,  will  order  a  particular  to  be  given,  and 
such  particular  should  contain  the  names  of  the  persons  trom  whom 
the  sums  of  money  are  alleged  to  have  been  received,  (o) 

Where  there  is  only  one  count,  and  the  prisoner  has  received  dif- 
ferent sums  on  different  days,  amounting  to  the  sum  laid  in  that  count, 
the  prosecutor  must  elect  one  sum,  and  conlBne  his  evidence  to  that 
sum.  Upon  an  indictment  for  embezzling  1  Is.  lOci.,  it  appeared  that  the 
prisoner  had  received  money  in  different  sums,  upon  different  days, 
amoimting  in  the  whole  to  the  sum  mentioned  m  the  indictment, 
and  it  was  held  that  the  prosecutor  must  select  one  sum  received  on 
one  particular  day,  and  confine  his  evidence  to  that  sum.  (p) 

Two  cases  occurred  upon  the  repealed  statute,  39  Geo.  3,  in  which  ^riaL  CouatT 
Questions  were  raised  as  to  the  county  in  which  the  offence  within  in  which  the 
tnat  statute  mi^ht  be  considered  as  having  been  so  completed  as  to  ^^^^  "^^  ^ 
authorize  a  trial  in  such  county. 

In  the  first  of  these  cases  the  prisoner  was  indicted  in  the  county  of  Hobton*t  case. 
Salop.  The  residence  of  the  master  was  at  Lichfield,  in  Staffordshire^  ^  ^"'"^  ^ 
where  the  prisoner  served  him  in  his  trade.     On  a  Saturday  mom-  Staffordshire, 
ing,  both  of  them  were  at  Shrewsbury;  and  the   master  having  of  hit  having 
authorized  a  person,  named  Beaumont,  to  collect  some  debts  for  him  ''^^^^^ 
at  that  place,  returned  home  the  same  morning,  leaving  the  prisoner  shroMhbe, 
at  Shrewsbury  to  receive  the  money  firom  Beaumont ;  and  Dring  it  ii  endenoe  to 
to  him  at  Lichfield  the  same  night     The  prisoner  received  the  "^^^J^f*  t'** 
money  from  Beaumont  about  noon,  and  also  a  letter  for  his  master  gbropthire  was 
which  had  been  left  at  Beaumont's,  but  which  did  not  relate  to  the  with  intent  to 
money  transaction.     He  left  Shrewsbury  soon  after,  but  did  not  go  !?^^*  l^^ 
to  his  master  at  Lichfield  till  the  following  evening.     He  then  trial  mav 
delivered  the  letter;  and  being  asked  about  the  money,  he  said  he  he  had  in 
had  not  received  any.     A  few  days  after,  the  master,  in  consequence  Shropshire. 
of  information  he  had  received  by  letter,  charged  the  prisoner  with 
having  received  the  money,  and  another  servant  who  had  been  at 
Shrewsbury  on  the  Saturday,  being  present,  told  the  prisoner  that  he 
had  seen  him  receive  moneV)  but  the  prisoner  persisted  in  denying 
that  he  had  received  any.    Some  time  sulerwards,  the  master,  having 
received  further  intelligence,  bid  the  prisoner  go  to  Shrewsbury  to 
dear  himself     On  the  Saturday  following  the   prisoner  went  to 
Beaumont,  at  his  house  in  Shrewsbury,  and  desired  him  to  make  a 
search  on  the  left  hand  side  of  the  room  in  which  they  had  been ; 

(n)  Seeouile,  p.  107,  et  uq.  to  be  furnished  with  the  particular  charges, 

(o)  Rei  V,  Hodgson,  3  C.  ft  P.  422,  and  that  he  had  applied  to  the  prosecutor 

Vanghan,  B.     Rex  o.  Bootyman,  5  C.  &  for  a  particular  and  been  refused. 

P.  300,  Litdedale.  J.     The  affidavit  should  ( p)  Rex  v.  Williams,  6  C.  &  P.  626, 

state  that  the  prisoner  did  not  know  the  Arabin,  Sent.,  after  consulting  Gaselee,  J^, 

charges  intended  to  be   bfoueht  against  Alderson,  6. ,  and  Oumey,  B. 

him,  that  it  was  neoessary  for  nis  ddTence 


li)0 
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but  no  search  was  made,  Beaumont  telling  him  it  was  of  no  use  to 
search,  as  he  had  received  the  money  from  him.  The  jury  having 
found  the  prisoner  guilty,  the  case  was  submitted  to  the  consideration 
of  the  twelve  Judges,  upon  two  questions ;  first,  whether,  under  this 
statute,  an  indictment  might  not  be  found  and  tried  in  the  county 
where  the  money  or  goods  were  received,  although  there  were  no  evi- 
dence of  any  other  ract  locally  arising  within  the  same  county  ?  and, 
secondly,  whether,  if  farther  local  proof  were  necessary,  the  subse- 
quent conduct  of  the  prisoner  at  Shrewsbury  were  not  suflBcient  to 
obviate  the  objection,  as  being  an  act  in  fartherance  of  the  purpose 
of  secreting  or  embezzling?  A  majori^  of  the  Judges  were  of 
opinion,  that  the  conviction  was  right  Lawrence,  J.,  tnought,  that 
embezzling  being  the  offence,  there  was  no  evidence  of  any  offence 
in  Shropshire,  and  that  the  prisoner  was  improperly  indicted  in  that 
county.  But  the  other  Judges  were  of  opinion  that  the  indictment 
might  be  in  Shropshire  where  the  prisoner  received  the  money,  as  well 
as  in  Staffordshire  where  he  embezzled  it  by  not  accounting  for  it  to  his 
master;  that  the  statute  having  made  the  receiving  property  and 
embezzling  it  amount  to  a  larceny,  made  the  offence  a  felony  where 
the  property  was  first  taken,  and  that  the  offender  might  therefore  be 
indictea  in  that  or  in  any  other  county  into  which  ne  carried  the 
property-  (o) 

In  the  other  case,  which  occurred  shortly  afterwards,  the  indict- 
ment charged  the  prisoner  with  embezzling  the  sum  of  ten  shillings 
the  property  of  his  master  James  Barker.  The  evidence  was,  that 
the  prosecutor  Barker,  who  was  a  fishmonger  in  Drury-lane,  in  the 
county  of  Middlesex,  sent  his  servant,  the  prisoner,  with  some  herrings 
to  a  street  in  Blackfiriars-road,  in  the  county  of  Surrey,  to  a  Mrs. 
Stevens ;  telling  him  that  he  was  to  receive  the  sum  of  ten  shillings 
for  them.  He  went  with  the  herrings  about  six  o'clock  in  the 
eveninff»  and  delivered  them  to  Mrs.  Stevens,  who  paid  him  the 
ten  shiUings ;  after  which  he  returned  to  his  master,  who  asked  him 
if  he  had  Drought  the  money ;  to  which  he  replied,  that  he  had  not, 
for  that  Mrs.  Stevens  had  not  paid  him.  His  master  then  paid  him 
his  weekly  wages  (it  being  on  a  Saturday,)  and  he  went  away,  being 
to  return  on  Monday  morning  as  usual :  but  did  not  return,  nor  did 
he  ever  account  for  the  money.  Upon  this  evidence  it  was  con- 
tended, on  the  part  of  the  prisoner,  that  he  was  only  liable  to  be 
indicted  in  the  county  of  Surrey,  where  the  money  was  received :  and 
the  jury  having  found  him  guilty,  this  point  was  reserved  for  the 
consideration  of  the  Judges.  The  ommon  of  the  Judges  was  afler- 
veards  delivered  by  Lora  Alvanley,  C!.  J.,  who  first  referred  to  the 
foregoing  case  of  Hobson,  and  then  proceeded.  ''  In  the  present  case 
no  doubt  can  be  entertained.  The  prisoner,  being  sent  over 
Blackfriar&-bridge  into  the  county  of  Surrey,  there  received  ten 
shillings  for  his  master.  The  receipt  of  that  money  was  perfectly 
legal,  and  there  vtras  no  evidence  that  he  ever  came  to  the  determina- 
tion of  appropriating  the  money  to  his  own  use  until  after  he  had 
returned  into  the  county  of  Middlesex.  It  was  not  proved  that  the 
money  ever  was  embezzled  until  the  prisoner  was  in  the  county  of 
Middlesex.     In  cases  of  this  sort  the  nature  of  the  thing  embezzled 


{q)  Hobeon'fe  case,  Shrewsbury  Lent  Abs.  1803,  and  East.  T.  1803.     I  East,  P.  C. 
Addtnda,  xziv.,  and  Iluss.  &  Ry.  56. 
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ought  not  to  be  laid  out  of  the  question.  The  receipt  of  money  is 
not  like  the  receipt  of  an  individual  thing,  where  the  receipt  may  be 
attended  with  circumstances  which  plaimj  indicate  an  intention  to 
steals  by  showing  an  intention  in  the  receiver  to  appropriate  the 
thing  to  his  own  use.  Thus,  if  a  servant  receive  a  horse  for  his 
master,  and  sell  it  before  he  gets  out  of  the  county  where  he  first 
received  it,  it  might  be  said  that  he  is  guilty  of  the  whole  offence  in 
that  county.  But  with  respect  to  money,  it  is  not  necessary  that  the 
servant  should  deliver  over  to  his  master  the  identical  pieces  of 
money  which  he  receives,  if  he  should  have  lawful  occasion  to  pay 
them  away.  In  such  a  case  as  this,  therefore,  even  if  there  had  been 
evidence  of  the  prisoner  having  spent  the  money  on  the  other  side  of 
Blackfriars-bridge,  it  would  not  necessarily  confine  the  trial  of  the 
offence  to  the  county  of  Surrey.  But  here  diere  is  no  evidence  of  any 
act  to  bring  the  prisoner  within  the  statute  until  he  is  called  upon  by 
his  master  to  account  When  called  upon  by  his  master  to  account 
for  the  money  the  prisoner  denied  that  ne  had  ever  received  it  This 
was  the  first  act  from  which  the  jury  could  with  certainty  say  that 
the  prisoner  intended  to  embezzle  the  money.  In  this  case  there 
was  no  evidence  of  the  prisoner  having  done  any  act  to  embezzle  in 
the  county  of  Surrey,  nor  could  the  offence  oe  complete,  nor  the 
pxisoncr  be  guilty  within  the  statute  until  he  refusied  to  account  to 
his  master.  We  are,  therefore,  of  opinion,  that  the  prisoner  was 
properly  indicted  in  the  county  of  Miadlesex."  (r) 

It  should  be  observed,  that  oy  the  7  Geo.  4,  c  64,  s.  12,  where  a  7  Geo.  4, 
felony  is  begun  in  one  county,  and  completed  in  another,  such  felony  ^^^  if*^ 
may  be  demt  with,  inquired  of,  tried,  determined,  and  punished  in  coantj  and 
any  of  the  said  counties,  in  the  same  manner  as  if  it  had  been  actually  oomDtetedm 
and  wholly  committed  therein.  •nother. 

By  sec.  61,  of  the  7  &  8  Geo.  4,  c.  29,  principals  in  the  second  Principals  in 
degree,  and  accessories  before  the  fact,  are  punishable  in  the  same  ^  wcond 
manner  as  principals  in  the  first  degree ;  and  accessories  after  the  afomoriet. 
fact  (except  receivers  of  stolen  property)  are  liable  to  be  imprisoned 
for  any  term  not  exceeding  two  years.  («) 

(r)  Ta>lor*i  case*  3  Bos.  &  Pul.  596.  («)  Ante,  p.  2,  as  to  hard  labour  and  soli-- 

2  Leach,  974.  Ross.  &  By.  63.  tary  confinement. 
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CHAPTER  THE  EIGHTEENTH. 


Ol^    EMBEZZLEMENT  BV  BANKERS,  BBOKEB8,  FACTOBS,  AKD 

OTHER  AGENTS. 

SnotiTLT  after  the  decision  in  WaUHi  case^  which  has  been  no- 
ticed in  a  former  part  of  this  work,  (a)  the  52  Geo.  3,  c  63,  was 
passed  for  more  effectually  preventing  the  embezzlement  of  seemrities 
for  money  and  other  effects,  left  or  deposited  for  safe  custody, 
or  other  special  purpose,   in   the  hatids  of  bankers,   merchants, 
brokers,  attomies,  or  other  agents.  This  act  was  repealed  by  the  7  &  8 
Geo.  4,  c.  27,  but  the  7  &  8  Geo.  4,  c.  29^  contains  other  enactments 
upon  the  same  subject 
7  &  8  Geo.  4.        The  7  &  8  Geo.  4,  c.  29,  s.  49,  **  for  the  punishment  of  embezzle- 
®v^  ^e^^^  ments  committed  by  agents  entrusted  with  property,**  (b)  enacts  "that 
monej'enmiBt-  *^  ®°y  money,  (c)  or  security  for  the  payment  of  money,  shall  be 
entrusted  to   any   banker,   merchant,    broker,    attorney,  or   other 
agent,  (d)  with  any  direction  in  writing  to  apply  such  money,  or  any 
part  thereof,  or  the  proceeds  or  any  part  or  the  proceeds  of  such  se- 
curity, for  any  purpose  specified  in  such  direction,  and  he  shall, 
in  violation  of  good  faith,  and  contrair  to  the  purpose  so  specified, 
in  any  wise  convert  to  his  own  use  or  benefit,  such  money,  security, 
of  proceeds,  or  any  part  thereof  respectively,  every  such  offender 
shall  be  guilty  of  a  misdemeanor,  and,  being  convicted  thereof^  shall 
be  liable,  at  tne  discretion  of  the  court,  to  fa^  transported  beyond  the 
seas  for  any  term  not  exceeding  fourteen  years,  nor  less  than  seven 
years,  or  to  suffer  such  other  punishment  by  fine  or  imprisonment, 
or  emliMdiiig    or  by  both,  as  the  court  shall  award ;  (e)  and  if  any  chattel   or 
^aSi^  ^     valuable  security,  or  any  power  of  attorney  for  the  sale  or  transfer  of 
curitTMitratt.    *^7  share  or  mterest  in   any  public  stock  or  fimd,  whether  of 
ed  to  them  for    this  kingdom,  or  of  Great  Britain,  or  of  Ireland,  or  of  any  foreign 
nfe  coitody,     state,  OT  in  any  fimd  of  any  body  corporate,  company,  or  society, 
iMl^TOTpwt^    shall  be   entrusted  to  any  banker,   merchant,  broker,    attorney, 


ed  to  them  to 
be  applied 
to  any  special 
purpofe; 


(a)  AnU,  p.  30- 

(&)  The  words  in  the  preamble  of  the  52 
Geo.  3,  c.  63,  were  *'  bankers^  merchants, 
brokers,  attomies,  or  other  agents,  en- 
trusted bv  their  customers  and  employers/' 

(e)  The  word  **  money,**  was  not  in  the 
52  Geo  3«c.  63. 

id)  The  words  in  the  62  Geo.  3,  e.  63, 
were,  "  agent  or  agents  of  any  description 
hatsoerer.* 

(«)  The  present  punishment^  by  ▼irtne 
of  this  section,  and  sec.  4  of  the 


statute,  mU,  p.  145,  and  the  1  Vict.  c.  90, 
s.  5,  ante,  p.  1 45,  ik  transportation  for  not 
exceeding  fourteen,  nor  less  than  seven 
years^  or  fine  or  imprisonment,  with  or 
without  hard  labour  in  the  common  saol  or 
house  of  correction,  or  both,  and  Uie  of- 
fender may  be  sentenced  to  solitary  confine- 
ment for  any  portion  or  portions  of  sach 
fanprisonment,  or  6f  such  imprisonment 
wiu  hard  labour,  not  exceeding  one  month 
at  a  time,  and  not  exceeding  three  months  iii> 
the  space  of  one  year. 
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or  other  agent,  for  safe  custody,  or  for  any  special  purpose,  without  gailtyof  a 
any  authority  to  sell,  negotiate,  transfer,  or  pledge,  and  he  shall,  misdemeiiior. 
in  violation  of  good  faith,  and  contrary  to  the  object  or  purpose  for 
which  such  chattel,  security,  or  power  of  attorney  shall  have  been 
entrusted  to  him,  sell,  negotiate,  transfer,  pledge,  or  in  any  manner 
convert  to  his  own  use  or  benefit  such  chattel  or  security,  or  the  pro- 
ceeds of  the  same,  or  any  part  thereof  or  the  share  or  interest  in  the 
stock  or  Amd  to  which  such  power  of  attorney  shall  relate,  or 
any  part  thereof,  every  such  offender  shall  be  guilty  of  a  misde- 
meanor, and,  being  convicted  thereof,  shall  be  liable,  at  the  discretion 
of  the  court,  to  any  of  the  punishments  which  the  court  may  award, 
as  hereinbefore  last  mentioned."  (/ ) 


By  sec.  50,  "  nothing  hereinbefore  contained  relating  to  agents  Not  to  affect 
shall  affect  any  trustee  in  or  under  any  instrument  whatever,  or  any  JJ^^^. 
mortgagee  of  any  property,  real  or  personal,  in  respect  of  any 


act  done  by  such  trustee  or  mortgagee  in  relation  to  the  property 
comprised  in  or  affected  by  any   such   trust  or  mortgage;   nor 
shall  restrain  any  banker,   merchant,  broker,  attorney,  or  other  nor  bankers, 
agent,  from  receiving  any  money  which  shall  be  or  become  actually  *^» "««*^>«ir 
due  and  payable  upon  or  by  virtue  of  any  valuable  security,  accord-  JJ^^^ic?*  ^^ 
ing  to  the  tenor  and  effect  thereof,  in  such  manner  as  he  might  have 
done  if  this  act  had  not  been  passed ;  nor  from  selling,  transferring,  or  diiposin;  of 
or  otherwise  disposing  of  any  securities  or  effects  in  his  possession,  securitiaion 
upon  which  he  shall  have  any  lien,  claim,  or  demand  entitling  him  J^^^  j^j^n. 
by  law  so  to  do,  unless  such  sale,  transfer,  or  other  disposal  shall  ex- 
tend to  a  greater  number  or  part  of  such  securities  or  effects 
than  shall  be  requisite  for  satisfying  such  lien,  claim,  or  demand." 

By  sec.  51,  "  if  any  factor  or  agent  entrusted,  for  the  purpose  of  Facton 
sale,  with  any  goods  or  merchandise,   or  entrusted  with  any  bill  ^^J?^^^ 
of  lading,  warehouse-keeper's  or  whariSnger's  certificate,  or  warrant  any  goods  or 
or  order  for  delivery  of  goods  or  merchandise,  shall,  for  his  own  documentsre- 
benefit,  and  in  violation  of  good  faith,  deposit  or  pledge  any  such  g^JJU^^ 
goods  or  merchandise,  or  any  of  the  said  documents,  as  a  security  for  them  for  the 
jr  or  negotiable  instrument  borrowed  or  received    by  purpose  of 
or  agent,  at  or  before  the  time  of  making  such  deposit  or  "^iJl^^an- 
pledge,  or  intended  to  be  thereafter  borrowed  or  received,  every  such  or. 
offender  shall  be  guilty  of  a  misdemeanor,  and,  being  convicted  thereof, 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  transported  beyond 
the  seas  for  any  term  not  exceeding  fourteen  years,  nor  less  than  seven         ^ 

J  ears,  or  to  suffer  such  other  punishment  by  fine  or  imprisonment,  or 
y  both,  as  the  court  shall  award;  ( g)  but  no  such  factor  or  agent  shall  Not  to  extend 
be  liable  to  any  prosecution  for  depositing  or  pledging  any  such  goods  *?^*^*}|3«r''''*'^ 
or  merchandise,  or  any  of  the  said  documents,  in  case  the  same  shall  aoes^n^^- 
not  be  made  a  security  for  or  subject  to  the  payment  of  any  greater  ceed  the 
sum  of  money  than  the  amount  which,  at  the  time  of  such  deposit  or  waountof 
pledge,  was  justly  due  and  owing  to  such  factor  or  agent,  from 
tiis  principal   t<^ether  with  the  amount  of  any  bill  or  bills  of 
exchange,  drawn  by  or  on  account  of  such  principal,  and  accepted 
by  such  factor  or  agent" 

By  sec.  52,  ^'  nothing  in  this  act  contained,  nor  any  proceeding.  These  pion- 

(  f  I  See  the  last  note  for  the  present         (^g)  See  d.  128,  as  to  hard  labour  and 
pnmshment.  sohtary  eonnieaient. 

VOL.  IL  O 


any  money 
such  factor 


194'  Of  Embezzlement  by  Bankers^  Brokers^  [book:  iv. 

stoQs  u  to  conviction,  or  judgment  to  be  had  or  taken  thereupon,  against  any 
agento  shall  banker,  merchant,  broker,  &ctor,  attorney,  or  other  agent  as  afore^ 
rem^whict  ^*^?  ^^^  prevent,  lessen,  or  impeach  any  remedy  at  law  or  in 
thejMity  equity   which  any   party  a^rieved  by  any  such  offence  mi^ht 

aggrieved  now   or  would  have  had  if  this  act  nad  not  been  passed ;  but  neverdieless 
^  the  conviction  of  any  such  offender  shall  not  be  received  in  evidence 

in  any  action  at  law  or  suit  in  equity  against  h\m ;  and  no  banker, 
merchant,  broker,  &ctor,  attorney,  or  other  agent  as  aforesaid,  shall 
be  Uable  to  be  convicted  by  any  evidence  whatever  as  an  offender 
against  this  act,  in  respect  of  any  act  done  by  him  if  he  shall  at  any 
time  previously  to  his  being  incucted  for  such  offence  have  disclosed 
such  act,  on  oath,  in  consequence  of  any  compulsory  process  of  any 
court  of  law  or  equity  in  any  action,  suit,  or  proceeding,  which  shall 
have  been  bond  fide  mstituted  by  any  party  aggrieved,  or  if  he  shall 
have  disclosed  the  same  in  any  examination  or  deposition  before  any 
commissioners  of  bankrupt'* 
Abettors  pu-  By  sec.  61,  every  person  who  shall  aid,  abet,  counsel,  or  procure 
nishableas  the  commission  of  any  misdemeanor  punishable  under  this  act,  shall 
ptincipato.  j^  liable  to  be  indicted  and  punishea  as  a  principal  offender. 
The  repealed  It  was  held  that  the  52  Geo.  3,  c.  63,  (now  repealed)  only  applied 
•'■^"^<>'*^y  to  persons  to  whom  securities  were  entrusted  in  the  exercise  ot  their 
Zltowh^om'  fimction  or  business,  and  not  to  persons  gratuitously  engaging 
secnritieswere  to  procure  the  discount  of  bills,  such  persons  not  being  in  any 
entrusted  m  the  busmess  within  which  such  an  employment  regularly  fiills.  The  de- 
their^^iness.  fondant  was  indicted  under  the  52  Geo.  3,  c.  63,  for  unlawfully 
negotiating  and  applying  to  his  own  use  a  bill  of  exchange  deposited 
with  him  as  agent  for  the  owners  without  any  authority  to  pledge, 
for  the  purpose  of  getting  it  discounted.  The  defendant  was  not  a 
bill-broker,  and  was  to  receive  no  commission  for  discounting  the 
bill ;  but  was  in  the  habit  of  discoimting  bills  for  the  owner  of  the 
bill,  and  they  were  in  the  habit  of  doing  so  for  him.  The  bill  had 
been  drawn  by  the  owners  by  the  advice  of  the  defendant,  who  in- 
formed them  that  he  had  the  means  of  getting  it  discounted;  and  it 
was  delivered  to  him  for  that  purpose,  and  he  deposited  it  with 
a  creditor  of  his  own  as  a  collateral  security.  It  was  objected  that 
the  defendant  was  not  an  agent  within  the  meaning  of  the  statute ; 
that  his  offices  were  gratuitous,  and  not  performed  in  his  regular  bu- 
siness ;  it  was  replied  that  the  words  included  agents  of  any  descrip- 
tion whatsoever,  and  that  a  gratuitous  agency  was  an  agency  of  some 
description.  Abbott,  C.  J.  ^  We  must  endeavour  to  ascertain  the  in- 
tention and  object  of  the  statute ;  and  that  appears  to  have  been  the 
punishment  of  persons  who,  in  the  exercise  of  their  functions,  receive 
securities  and  aflerwards  embezzle  them.  It  is  true  that,  for  certain 
purposes,  a  friend  is  an  a^nt,  but  can  he  be  called  such  an  agent  as 
the  Legislature  had  here  in  view  ?  Now  here  the  parties  are  merely 
friends,  accustomed  to  accommodate  each  other,  and  taking  tlie 
transaction  as  one  between  such  friends  mutually  aiding  each  other, 
can  it  be  said  to  &31  within  the  operation  of  an  act  passed  with  such 
an  intention  and  object  ?  The  words,  ^'  any  description  whatsoever," 
are  certainly  very  comprehensive,  but  if  it  had  been  intended  toccnn- 
prehend  within  the  enactments  of  the  statute  deposits  for  any 
purpose  (such  for  instance  as  safe  custody),  all  the  preceding 
woras,  '^  banker,  merchant,"  &c.,  would  have  been  unnecessary,  and 


CHAP.  XYiii.]  and  other  Agents.  195 

aught  have  been  omitted.  It  was,  therefore,  intended  to  confine  the 
operation  of  the  statute  to  persons  acting  in  the  dtschaige  of  their 
ranctions.     I  entertain  a  very  clear  opinion  on  the  point"  (A) 

An  indictment  on  the  same  statute  alleged  that  the  defendant  had  What  not  an 
received  the  sum  of  10/.  Ss.  as  an  agent  for  safe  custody,  and  had  ^|^^  °^^ 
embezzled  the  same.  The  defendant  was  the  proprietor  of  a  weekly  g^curtody. 
saving  bank^  in  which  there  were  130  members,  ea6h  member  paid 
in  weekly  the  sum  of  2s,  li,  the  penny  being  allowed  to  the  defend- 
ant as  a  remuneration  for  her  trouble ;  at  the  end  of  each  week 
a  lottery  took  place,  in  which  there  were  129  blanks  and  one  prize, 
the  holder  of  which  prize  received  the  sum  of  13^,  the  total  amount 
of  each  weeks'  subscription ;  all  parties  then  went  on  with  their  sub- 
scriptions until  130  weeks  had  gone  round,  and  each  member 
had  received  the  13i  prize.  The  prosecutrix  was  one  of  the 
members,  and  had  paid  m  subscriptions  to  the  amount  of  lOL  8«., 
without  ever  obtaining  the  prize,  when  the  defendant  suddenly 
absconded,  and  the  deposit  had  never  been  forthcoming.  It  was  ob- 
jected, first,  that  the  defendant  could  not  be  considered  as  an  **  agent,'* 
within  the  meaning  of  the  act,  no  such  establishment  as  the  one 
managed  by  the  defendant  being  in  existence  at  the  time  of 
the  passing  of  the  law;  second,  that  the  monev  mentioned  in 
the  indictment  was  not  in  the  keeping  of  the  dercndant  ^^  for  safe 
custody,"  within  the  meaning  of  the  act  of  parliament;  third, 
that  the  indictment  averred  that  the  defendant  had  received  the  sum 
of  10/.  Ss.  of  the  prosecutrix,  whereas  the  evidence  proved  that  she 
never  had  at  one  time  received  or  had  in  her  possession  more  than 
2s.  Id.  belonging  to  the  prosecutrix.  Park,  J.  A.  J.,  said,  that  '^  the 
three  objections  were,  in  his  opinion,  clearly  fatal  to  this  indictment ; 
there  did  not  seem  to  be  any  such  agency  or  keeping  for  safe 
custody  on  the  part  of  the  defendant,  as  was  contemplated  by 
the  statute;  and  with  regard  to  the  receipt  of  the  money,  the 
evidence  was  decidedly  at  variance  with  the  averment  upon  that 
point."  (f ) 

It  was  held  on  the  same  repealed  statute  that  the  indictment  must  An  iDdictmcnt 
correctly  specify  the  direction  given  to  the  agent;  where,  therefore,  mo«t  correctly 
an  indictment  stated  such  direction  as  absolute,  and  it  proved  to  be  du^^on^yen 
conditional,  it  was  held  that  the  defendant  must  be  acquitted.     An  to  the  agent. 
indictment  alleged  that  Anne  Hubert  deposited  with  the  defendant 
two  exchequer  l>ills  for  500«L  each,  with  an  order  in  writing  for  the 
defendant  to  invest  the  sums  of  money,  to  which  the  said  bills 
related,  in  the  purchase  of  government  funds,  and  that  the  defendant 
unlawfully  applied  the  said  bills  to  his  own  use.  (j)    The  written 
order  was  in   terms,  ^*  for  the  purpose  and  with   the    intent  of 
your  investing  it  or  the  proceeds,  m  case  of  any  unexpected  ac- 
cident, in  the  government  funds,  at  a  time  when  you  shall  judge  it 
desirable  to  buy   in."    Lord  Tenterden,  C.  J.,   "This  direction 
in  writing  does  not  sustain  the  allegation  in  the  indictment,  for  the 

(A)  Rex  p.  Prince,  M.  &  M.  21.  8.  C.  within  the  statute,  as  the  word  ''flMney** 

2  C.  &  P.  517.    See  notes  (5).  and  (c),  was  not  found  in  it. 
0mU^  p.  192.  (  j)  There  was  another  count  stating  the 

(t)  Rex  r.  Mason,  D.  &  R.,  N.  P.  22.  order  to  be  to  faiYeit  m  •«  govermnent  swru- 

A  ftntber  point  was  that  the  case  was  not  rities." 

o2 
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allegation  is  that  the  defendant  was  directed  to  invest  absolutely  and 
unconditionally ;  and  the  direction  proved  is  only  to  invest,  in  case 
of  any  accident  happening  to  Mrs.  Hubert  Now  no  accident  has 
happened,  and  under  these  circumstances  the  defendant  cannot 
be  Cable  to  punishment  for  not  investing.  The  defendant  must  be 
acquitted."  (^) 

(A)  Rex  0.  White,  4  C.  &  P.  4& 
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CHAPTER  THE  NINETEENTH. 


OF   EMBEZZT.EMENTS  OF   MINOR    IMPORTANCE. 

Several  enactments  are  to  be  found  amonsst  the  statutes  relating  Embenle- 
to  embezzlements  of  minor  importance^  and  providing  for  their  menti  of  minor 
punishment  by  a  summary  mode  of  proceeding,  (a)  ™^  ^^' 

The  55  Geo.  3,  c  137^  reciting  tnat  persons  received  into  public  55  q«o.  3, 
workhouses  for  the  relief  of  the  poor,  pawn  and  dispose  of  their  c.  137.   At  to 
dothes,  and  the  goods  belonging  to  such  workhouses,  and  that  poor  J^^^^J^^*' 
persons  relieved  by  having  clothes  and  apparel  given  them  by  sons  in  work, 
the  oflScers  of  parishes  frequently  pawn  and  sell  the  same,  and  that  hooan,  &c. 
by  the  laws  then  in  force  no  punishment  could  be  inflicted  on  them, 
or  on  the  persons  buying  or  receiving  the  same  in  pawn ;  first  vests 
the  proper^  of  such  dotnes,  goods,  &c.,  in  the  overseers  for  the  time 
being ;  and  then  enacts,  that  the  overseers  or  other  persons  ap- 
pointed for  managing  or  providing  for  the  poor,  may  cause  all  gooos, 
clothes,  linen,  &c.,  and  things  belonging  to  such  overseers  or  other 
persons,  to  be  marked  with  the  word  ^*  workhouse,**  and  such  other 
marks  as  they  shall  think  proper,  for  identifying  the  parish,  &c.,  by 
which  the  same  shall  have  been  providea;  (b)  and  that  if  any 
person  shall  knowingly  take  in  pawn,  or  receive  any  goods,  &c., 
provided  for  the  use  of  the  poor  in  a  workhouse,  or  given  to  the 
poor  by  the  overseers,  &c.,  or  any  goods,  &c.,  or  materials  belonging 
to  a  workhouse;    or  shall  receive  or  buy  any  of  the  provisions 
provided  for  the  poor  of  such  workhouse,  or  shall  deface  the  marks, 
&c.,  they  shall  forfeit,  for  every  offence,  not  exceeding  five  pounds 
nor  less  than  one  pound,  upon  conviction  before  a  justice.     And  it 
further  enacts,  that  if  any  persons  shall  desert,  or  run  away  from  any 
workhouse,  and  carry  with  them  any  clothes,  &c.,  or  things  as  afore- 
said, such  persons  being  lawfully  convicted  before  any  justice  of  the 
peace,  shall  be  forthwith  committed  to  gaol  or  to  the  house  of  correc- 
tion for  three  calendar  months.  And  it  provides  that  the  marks,  &c., 
on  such  things  (being  duly  authenticated)  shall  be  sufficient  evidence 
of  property  m  the  overseers,  or  other  persons  appointed  as  afore- 
saia.  (c) 

An  act  for  the  warehousing  of  goods,  the  3  &  4  Wm.  4,  c.  57,  s.  41,  Embenling, 
enacts,  that  ^^  in  case  it  shall  at  any  time  happen  that  any  embezzle-  &<^*  ^f^- 

•'  '^  ■•  housed  goodi. 

(a)  The  54  Geo.  3,  c.  1 10.  rcltting  to  it  is  directed  thit  inch  roarki  shall  not  be 

cmbeisleinents  by  Greenwich  pensioners,  placed  on  articles  of  wearing  apparel  so  as 

and  inserted  here  in  the  last  edition,  was  to  be  publicly  Tisible  on  the  exterior  of  the 

wholly  repealed  by  the  10  Geo.  4,  c.  26  same, 
s.  I.  {e)  55  Geo.  3,  c.  137,  s.  2. 

(Jb)  By  a  subsequent  part  of  the  section, 
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ment,  waste,  spoil,  or  destruction,  shall  be  made  of  or  in  any  goods 
or  merchandise  which  shall  be  warehoused  in  warehouses  under  the 
authority  of  this  act,  by  or  through  any  wilful  misconduct  of 
any  officer  or  officers  of  customs  or  excise,  such  officer  or  officers 
shall  be  deemed  guilty  of  a  misdemeanor,  and  shall,  upon  conviction, 
suffer  such  punishment  as  may  be  inflicted  by  law  in  cases  of 
misdemeanor."  {d  ) 

In  a  late  publication  a  precedent  is  given  of  an  indictment  against 
a  surveyor  of  highways,  for  using  materials  obtained  for  repairing  the 
highways  upon  his  own  premises,  for  employing  the  public  labourers 
on  his  own  grounds,  and  for  embezzling  the  gravel  and  other 
materials  which  had  been  procured  for  the  parish,  (e)  This  in- 
dictment does  not  appear  to  nave  been  framed  upon  the  provisions  of 
any  statute;  but  to  nave  charged  the  offence  against  the  defendant 
as  a  misdemeanor  at  common  law ;  laying  the  acts  to  have  been  done 
by  colour  of  his  office,  and  in  dereuction  of  his  duty  as  surveyor 
oi  the  highways.  (  /  ) 


(<2)  And  in  case  of  a  conviction  the 
owner  is  to  be  repaid  for  bis  loss  by  the 
commissioners  of  excise. 

(«)  3  Chit.  Crim.  L.  666,  where  it  is 
said,  in  note  (jdj,  that  this  indictment  was 


procured  from  the  crown  office,  and  was 
used  in  1 799  against  one  Robinson. 

(/)  See  vol.   1,  p.  135,  et  teq.  as  to 
offences  by  persona  in  office. 
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CHAPTER  THE  TWENTIETH. 


OP    RMBKZZTiRMKNT    BY    OFFICERS    AND    SEHVAMTS    OF  THE  BANK  OF 

ENOLAMB,   AND  BY  PT7BLIC  OFFICEBa 

Subsequently  to  the  transaction  in  the  case  of  Widte,  (a)  but  Embeiil«- 
prior  to  the  decision  of  the  Judges  upon  it,  the  15  Geo.  2,  c  13,  was  »»"*»  W^ 
passed;  the  twelfth  section  of  which  relates  to  embezzlements  by  ^iSrfEog- 
officers  and  servants  of  the  Bank  of  England.  Und. 

It  enacts,  ^^  that  if  any  officer  or  servant  of  the  said  company  being  15  Geo.  2, 
entrusted  with  any  note,  bill,  dividend-warrant,  bond,  deed,  or  any  c.  13,  s.  12. 
security,  money,  or  other  effects  belonging  to  the  said  company,  or  ^"^ ^heiaid 
having  any  bill,  dividend-warrant,  bond,  deed,  or  any  secunty  or  ef-  oompany  being 


away 

warrant,  bond,  deed,  security,  money  or  effects,  or  any  part  of  them ;  *«<*  ■ecreting 
every  officer  or  servant  so  offending,  and  beine  thereof  convicted  in  l^iJJ"f  * 
due  form  of  law,  shall  be  deemed  guilty  of  felony,  and  shall  suffer  felony, 
death  as  a  felon,  without  benefit  of  cleigy." 

The  same  provisions  are  repeated  in  the  35  Geo.  3,  c  66,  s.  6, 
and  37  Geo.  3,  c.  46,  s.  6,  (which  makes  certain  annuities,  created 
by  the  parliament  of  Ireland  transferrable,  and  the  dividends  payable 
at  the  Bank  of  England)  with  respect  to  effects  deposited  in  pursuance 
of  those  acts.  And  there  is  a  similar  provision  in  the  24  Geo.  2, 
c.  11,  s.  3,  with  respect  to  the  officers  and  servants  of  the  South  Sea 
company. 

Trtie  4  &  5  Vict  c.  56,  reciting  the  15  Geo.  2,  c.  13,  s.  12,  the  35  Certain  of. 
Geo.  3,  c.  66,  s.  6,  the  37  Geo.  3,  c.  46,  s.  6,  and  the  24  Geo.  2,  ^^S^J*J„^„^ 
c  1 1,  8.  3,  and  that  it  is  expedient  that  the  said  several  offences  should  not  to  be 
no  longer  be  punishable  with  death,  enacts,  "  that  from  and  after  punishable 
the  commencement  of  this  act,  (6)  if  any  person  shall  be  convicted  of  ^^^^  ^^^^' 
any  of  the  offences  herein-before  specified,  such  person  shall  not  be 
subject  to  any  sentence,  judgment,  or  punishment  of  death,  but  shall,  Pwnisbinent. 
instead  of  the  sentence  or  judgment  in  and  by  the  said  several  acts 
herein-before  recited  ordered  to  be  given  or  awarded  against  persons 
convicted  of  the  said  offences,  or  any  of  them  respectively,  be  liable, 
at  the  discretion  of  the  court,  to  be  transported  beyond  the  seas  for 
the  term  of  the  natural  life  of  such  person,  or  for  any  term  not  less 
than  seven  years,  or  to  be  imprisoned  for  any  time  not  exceeding 
three  years. 

{a)AHie,^.  163.  (6)  1st  October,  1841. 
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Inpruonment        By  tec  4,  "in  awarding  the  punishment  of  imprisonment  for  any 
may  be  with      offence  punishable  under  mis  act,  it  shall  be  lawful  for  the  court  to 
orm^oai  hard  direct  such  punishment  to  be  with  or  without  hard  labour  in  the 
*"*  common  gaol  or  house  of  correction,  and  also  to  direct  that  the  offen- 

der shall  be  kept  in  solitary  confinement  for  any  portion  or  nortions 
of  such  imprisonment,  whether  the  same  be  with  or  without  nard  la- 
bour, not  exceeding  one  month  at  any  one  time,  and  not  exceeding 
three  months  in  any  one  year,  as  to  tne  court  in  its  discretion  shall 
seem  meet^ 

By  sec.  6,  "  none  of  the  offences  herein-before  specified  shall  be 
tried  or  triable  before  any  justices  of  the  peace  at  any  general  or 
quarter  sessions  of  the  peace." 
It  seems  that         It  seems  that  a  note  once  cancelled  by  the  Bank  is  not  within  the 
a  note  once       15  Geo.  2,  a  note,  security,  or  effects  of  the  bank ;  or  at  least  that  a 
th'^^tnSf  •**      person  only  employed  to  call  over  the  sums  and  numbers  ftom.  the 
not  a  note,  &c.,  cash-book,  thoush  he  haB  access  to  the  "file"  of  cancelled  notes, 
within  the  15     cannot  be  found  guilty  for  taking  a  note  firom  the  file  as  a  person 
^^2  ^'  The''    entrusted  with  such  note.     The  prisoner  was  indicted  as  a  servant 
person  offend-    entrusted  With  a  note  of  the  governor  and  company  for  embezzling  it 
ing  within  this   It  appeared  that  he  took  it  off  a  cancelled  file,  to  which  he  and  many 
act  must  be  a     q(\jqy  clerks  had  access,  and  that  he  was  the  person  who  read  fix)m 
trutud^  &c.       the  cash-book  the  sums  and  dates  to  check  the  cancelled  account, 
and  there  was  evidence  that  his  motive  was  to  get  a  reward  from  the 
bank  by  shewing  how  this  firaud  could  be  committed.     The  recorder 
saved  the  points  whether  the  cancelled  note  came  within  the  descrip- 
tion in  the  15  Geo.  2,  of  a  note,  security,  or  effects  of  the  bank ;  and 
also  whether,  in  case  it  did,  the  prisoner  was  so  intrusted  with  the 

Eossession  of  it  as  to  be  within  the  statute.    The  conviction  was  held 
ad,  on  the  ground  that  it  did  not  appear  by  the  facts,  as  stated,  that 
the  prisoner  was  a  person  entrusted  with  the  cancelled  note,  although 
he  had  access  to  it  {d) 
Aslett's  (first)        An  indictment  on  this  statute  was  holden  bad  in  charging  the 
2JJ®*.  ,.  prisoner  with  embezzling  "  certain  bills,  commonly  called  exchequer 

ment™  hiunjed    **//»,*'  when  the  person  who  signed  the  bills  on  the  part  of  govem- 
the  prisoner       ment  was  uot  legally  authorized  so  to  do.     It  appeared  that  the  bills 
with  embes-      Jn  question  were  issued  under  the  43  Geo.  3,  c.  5,  which  contained  a 
billf  romT**"    proviso  that  every  such  bill  should  be  signed  by  the  auditor  of  the 
raonlj  called     exchequer,  or  in  his  name  by  any  person  duly  authorized  by  him  to 
**J*^[|^  .       sign  the  same  with  the  approbation  of  three  or  more  of  the  lords 
washoWen'*      Commissioners  of  the  treasury,  in  writing  under  their  hands;  but 
bad,  on  ito         which  proviso  had  not  been  complied  with,  inasmuch  as  the  authority 
^Tu°f  ^**   of  a  Mr.  Jennings,  by  whom  the  bills  were,  in  fact,  signed,  had  not 
been  signed  by  ^^^  properly  renewed.     Upon  this  it  was  objected,  on  behalf  of  the 
a  person  not      prisoner,  that  the  bills  in  question  were  not  legal  exchequer  bills ; 
^h^*Md*""        ^^^  ^*^*  ^  ^®  indictment  in  every  count,  averred  the  instruments 
%\gnthem.        alleged  to  have  been  embezzled  to  be  exchequer  bills,  the  allegation 
was  not  proved,  and  the  prisoner  must  be  acquitted.    And  the  court 
were  of  opinion  that  the  objection  was  good ;  that  as  the  formalities 
required  by  the  statute,  by  which  these  bills  were  created,  had  not 
been  complied  with,  they  were  not  good  exchequer  bills ;  and  that 

(d)  Rez  V.  Bakewell,  November,  180*2,  there  said  to  have  gone  off  upon  another 

MS.  Bayley,  J. .  and  Russ.  &  Ry.  S-S.  The  point.    The  cancelling  was  effected  merely 

case  is  reported  in  2  Leach,  943,  and  no-  by  a  punch  through, 
ticed  by  Le  Blanc,  J.,  2  Leach,  962,  and 
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the  circumstances  of  the  Bank  of  England  having  purchased  them  as 
exchequer  bills,  and  of  the  bills  having  in  that  character  answered  - 
the  purposes  for  which  they  were  originally  created,  could  have  no 
effect  in  this  case^  as  they  could  not  tuter  the  nature  of  the  fact  {e) 

But  the  prisoner  was  detained;  and  shorly  afterwards  another  Aslett'sCBe- 
indictment  was  preferred  against  him,  upon  which  he  was  convicted,  cond)  cue. 
This  indictment  described  the  exchequer  bills  in  question  as  effects  Sn*^**®**"^*^    j 
belonging  to  the  governor  and  company  of  the  Bank  of  England ;  by  the^banlTfor 
stating  the  effects,  in  the  first  count,  as  paper  writings,  purporting  to  a  good  consi- 
be  exchequer  bills;  in  the  second  count,  as  certain  papers  upon  the  ^^"^"^^2* 
credit  whereof  the  bank  had  advanced  a  large  sum  of  money ;  and  in  J^e  oftbe^ 
the  third  count,  as  certain  papers,  &c.  purporting  to  be  bills  com-  auditor  of  the 
monly  called  exchequer  bills;  and  in  other  counts,  the  exchequer  ^^^^^'^^^^^^^^ 
bills  m  question  were  called  securities  instead  of  effects.     It  was  ob-  legally  au- 
jected  by  the  counsel  for  the  prisoner,  before  any  evidence  was  called  tborised,  are 
on  the  part  of  the  prosecution,  that,  as  it  had  been  determined,  by  o^lrtUtwrt!*" 
his  acquittal  on  the  former  indictment,  that  the  papers  he  was  charged  <•  efi^cts.'* 
with  having  embezzled  were  not  exchequer  bills  at  the  time  of  the  within  tho 
embezzlement,  he  could  not  be  again  chai^d  with  having  embezzled  ?^*°^2^  ^^ 
the  same  papers,  as  being  effects  belonging  to  the  Bank  of  England ;  c.  13,  s.  12, 
he  having  committed  no  other  act  of  embezzlement  than  that  con-  and  a 
tained  in  the  former  indictment ;  for  though  by  a  remedial  statute,  J[^j^^/**** 
43  Geo.  3,  c.  60,  these  defective  papers  had  been  rendered  good  and  beuling  rach 
valid  exchequer  bills  for  civil  purposes,  yet,  that  statute  having  bilU,m^be 
impliedly  declared  that  these  papers  were,  previously  to  the  passing  J^"*'*^,^ 
it,  mere  waste  papers,  and  of  no  value  at  the  time  the  embezzlement  that  statute, 
of  them  took  place,  it  could  not  ex  post  facto  make  them  valuable 
effects,  within  the  15  Geo.  2,c.  13,  s.  12;  which  word  e^cto,  it  was 
contended,  could  apply  only  to  things  in  themselves  of  intrinsic  value. 
But  Le  Blanc,  J.,  observed,  that  the  word  ^^  securities"  was  used  in 
the  statute  as  well  as  the  word  ^'  effects ;"  which  shewed  that  the 
XiC^lature  intended  that  the  statute  should  extend  to  other  kinds  of 
property  than  securites ;  the  word  "  effects"  being  of  a  larser  and  more 
comprehensive  meaning  than  the  word  ^'  securities" :  ana  he  directed 
that  the  trial  should  proceed.     The  &cts  of  the  case  were  then 
proved ;  and  the  jury  having  found  the  prisoner  guilty,  the  case  was 
reserved  for  the  consideration  of  the  twelve  Judges.     The  important 
question  submitted  to  them  was,  whether,  on  the  true  construction 
of  the  statute  15  Gea  2,  c.  13,  s.  12,  these   papers,  which  were 
issued  as  exchequer  bills,  did,  in  point  of  law,  come  within  the  words 
^'  effects,  or  securities,"  meant  to  oe  described  in  the  act  of  parlia- 
ment ?     After  able  argument  by  counsel,  and  much  consideration  by 
the  Judges,  at  different  conferences,  the  result  of  their  mature  de- 
liberation was  communicated  by  Lord  Alvanley,  C.  J.,  who  stated 
that  the  Judges  had  not  been  unanimous  upon  this  point,  but  that  a 
majority  of  them  were  of  opinion  that  the  bills,  or  papers,  were 
''  dOfects,  or  securities,"  within  the  true  meaning  of  the  act,  and  that 
the  prisoner  was  properly  convicted.     After  alluding  to  the  great 
object  of  the  Legislature,  in  giving  protection  and  security  to  the 
Bank  of  England,  his  Lordship  proceeded  to  state  that  the  papers 
in  question  were  papers  of  value ;  that  though  they  might  not,  on 
the  face  of  them,  be  of  any  descriptive  legal  value,  yet  that  they 

(«)  AsletCs  (firft)  case,  car.  Macdonald,  C.  B.,  Rookc,  J.,  and  Lawrence,  J.,0.  B. 
1803.     '2  Leach,  964. 
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Of  embeszle- 
ments  of  the 
public  monies 
by  public 
officers,  col- 
lectors, &C. 

Any  person 
embeszlinff  or 
fraudulently 
applying 
money  issued 
to  them  for  the 
public  services, 
to  be  guilty 
of  a  misde- 
meanor. 


Sec.  2.     Any 
officer,  &c., 
entrusted  with 
the  receipt, 
&c.,  of  there- 
venues,  and 
furnishing  false 
statements, 
guilty  of  a  mis- 
demeanor. 


Of  Embezzlement  by  Officers^  §*c.,  of  the  [book  iv. 

carried  about  them  such  a  consequence,  at  least  as  might  make  their 
preservation  of  infinite  importance  to  the  bank ;  that  tne  govemment 
of  the  country  was  pledged  to  pay  them  even  as  they  were,  the 
holders  of  them  having  as  strong  a  claim  upon  the  justice  of  the 
government  for  such  payment  as  if  they  were  technically  correct  in 
all  their  parts ;  and  that  they  were,  therefore,  in  the  true  meaning 
of  the  word,  securities  which  might  be  rendered  available  to  any  per> 
sons  having  the  legal  right  to  them.    He  then  observed,  that  the 
papers  in  question  were  not  less  to  be  deemed  effects;  which  word 
was  a  very  large  and  general  term,  and  confined  to  no  particular 
description  of  property,  either  in  specie,  or  value ;  and  was,  therefore, 
probably  inserted  in  the  act,  stucuously,  when  the  Legislature  were 
placing  a  special  guard  around  the  Bank ;  and  also  that  the  ofienoe 
of  embezzling  the  effects,  or  securities,  mentioned  in  the  act,  was  not 
made  larceny,  where  some  value  must  attach  on  the  thing  taken,  but 
was  created  a  felony,  which  induced  no  necessity  for  any  value  being 
ascertained.     He  wen  put  several  cases  to  shew  that  the  papers  in 
question  were  effects;  and  after  stating  that  the  Judges  had  not 
iound  themselves  driven  to  the  extreme  length  of  construing  the 
word  *^  effects"  to  extend  to  such  trifling  articles  as  the  stumps  of  old 
pens,  or  a  piece  of  blotting  paper  (an  absurdity  which  had  been 
supposed  in  argument);  he  said  that  their  jud^ent  only  determined 
that  the  words  of  the  act  necessarily  extended  to  such  securities,  or 
effects,  as  were  entrusted  to  the  officers  and  servants  of  the  bank ; 
and  that  the  bills  in  question  came  under  that  description.  (/) 

The  50  Geo.  3,  c.  «59,  s.  1,  reciting  that,  ^'  it  is  most  expedient 
that  due  provision  should  be  made  effectually  to  prevent  the  embez- 
zlement of  money  or  securities  for  money  belonging  to  the  public,  by 
any  collector,  receiver,  or  other  person  intrusted  with  the  receipt, 
custody,  or  management  thereof;  enacts,  ^^  that  if  any  person  or  per- 
sons to  whom  any  money  or  securities  for  money  shaU  be  issued  for 
public  services,  shall  embezzle  such  money,  or  in  any  manner  fraudu- 
lently apply  the  same  to  his  own  use  or  benefit,  or  for  any  purpose 
whatever  except  for  public  services,  every  such  person  so  offenaing, 
and  being  thereof  duly  convicted  accordmg  to  law,  in  any  part  of  the 
united  kingdom,  shall  be  adjudged  guilty  of  a  misdemeanor,  and  shall 
be  sentenced  to  be  transported  beyond  the  sea,  or  to  receive  such 
other  punishment  as  may  by  law  be  inflicted  on  persons  guilty  of 
misdemeanors,  and  as  the  court  before  which  such  offenders  may  be 
tried  and  convicted  shall  adjudge." 

By  sec.  2,  "  if  any  such  officer,  collector,  or  receiver  so  intrusted 
with  the  receipt,  custody,  or  management  of  any  part  of  the  public 
revenues,  shall  knowingly  furnish  false  statements  or  returns  of  the 
sums  of  money  collected  by  him  or  intrusted  to  his  care,  or  of  the 
balances  of  money  in  his  hands  or  under  his  control,  such  officer, 
collector,  or  receiver  so  offending,  and  beins  thereof  convicted,  shall 
be  adjudged  guilty  of  a  misdemeanor,  and  shall  be  adjudged  to  suflfer 
the  punishment  of  fine  and  imprisonment,  at  the  discretion  of  the 
court,  and  be  rendered  for  ever  incapable  of  holding  or  enjoymg  any 
office  under  the  crown." 


(f)  Aslett's  (second)  case,  O.  B.  1803 
and  1804,  1  New  Rep.  1.  2  Leach,  958, 
and  RusB.  &  Ry.  67.    It  was  also  decided 


in  this  case,  that  the  15  Geo.  2,  c.   13 » 
was  not  repealed  by  39  Geo.  3,  c  85. 
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1116  2  Wm.  4,  c  4,  8.  1,  redtingsec.  1  of  the  50  Gea  3,  c  59,  aod  2  Wm,4,c.4. 
that  ^'it  18  expedient  that  further  provision  should  be  made  with 
regard  to  embezzlement  by  persons  employed  in  the  public  service  of 
his  Majesty,"  repeals  so  much  of  the  said  act  as  is  therein  recited, 
except  as  to  any  offences  against  the  same  committed  before  the 
passing  of  this  act,  which  ofiences  are  to  be  dealt  with  and  punidied 
as  if  this  act  had  not  passed,  and  enacts,  that  *^  from  and  after  Persons  in  the 
the  passing  of  this  act  (13th  February,  1832)  if  any  person  employed  P^^Jf^'^ 
in  the  public  service  of  his  Majesty,  and  entrusted  by  virtue  of  such  ^e/o" ^  *"^ 
employment,  with  the  receipt,  custody,  management,  or  c(mtrol  of  filuaUe  se. 
any  chattel,  money,  or  valuaole  security,  shall  embezzle  the  same,  or  ^'jj^^hev'j^ 
any  part  thereof,  or  in  any  manner  fraudulently  apply  or  dbpose  of  h^trusted^to 
the  same  or  any  part  thereof  to  his  own  use  or  benefit,  or  for  be  deemed 
anjr  purpose  whatsoever  except  for  the  public  service,  every  such  ^^  ®^ 
ofltender  shall  be  deemed  to  have  stolen  the  same,  and  shall  in         ^' 
England  and  Ireland  be  deemed  guilty  of  felony,  and  in  Scotland  of 
a  high  crime  and  offence,  and  on  being  thereof  convicted  in  due 
form  of  law  shall  be  liable,  at  the  discretion  of  the  court,  to  be  trans- 
ported beyond  the  seas  for  any  term  not  exceeding  fourteen  years 
nor  less  than  seven  years,  or  to  be  imprisoned  with  or  without  hard 
labour,  as  to  the  court  shall  seem  meet,  for  any  term  not  exceeding 
three  yeara." 

By  sec  2,  "every  tally,  order,  or  other  security  whatsoever  enti-  What  to  bo 
tling  or  evidencing  the  title  of  any  person  or  body  corporate  to  any  Jjf  Jlwids'*"^ 
share  or  interest  in  any  public  stock  or  fund,  whemer  of  the  United  ••  valuable 
Kingdom,  or  of  Great  Britain,  or  of  Ireland,  or  of  any  foreign  state,  security." 
or  to  any  share  or  interest  in  any  fund  of  any  body  corporate,  com^ 
pany,  or  society,  or  to  any  deposit  in  any  savings  bank,  and  every 
debenture,  deed,  bond,  bill,  note,  warrant,  order,  or  other  security 
whatsoever  for  money  or  for  payment  of  money,  whether  of  this 
kingdom  or  of  any  foreign  state,  and  every  warrant  or  order  for  the 
delivery  or  transfer  of  any  goods  or  valuable  thing,  shall  throughout 
this  act  be  deemed  for  every  purpose  to  be  included  under  and 
denoted  by  the  words  "  valuable  security  f  and  that  if  any  person  so 
employed  and  entrusted  as  aforesaid  snail  embezzle  or  fraudulently 
apply  or  dispose  of  any  such  valuable  security  as  aforesud,  he  shall 
be  deemed  to  have  stolen  the  same  within  the  intent  and  meaning  of 
this  act,  and  shall  be  punishable  thereby  in  the  same  manner  as  if  he 
had  stolen  any  chattel  of  like  value  with  the  share,  interest,  or  de- 
posit to  which  such  security  may  relate,  or  with  the  money  due  on 
such  security,  or  secured  thereby  and  remaining  unsatisfiecC  or  with 
the  value  of^^  the  goods  or  other  valuable  thing  mentioned  in  such 
nccurity." 

By  sec  3,  ^^  it  shall  be  lawful  to  charge  in  the  indictment  to  be  Different  acts 

E referred  against  any  offender  under  this  act,  and  to  proceed  against  of  crobeale- 
im  for  any  number  of  distinct  acts  of  embezzlement  or  of  fiundu-  STmod  m 
lent  application  or  disposition  as  aforesaid,  not  exceeding  three,  the  same 
^which  may  have  been  committed  by  him  within  the  space  of  six  indictment. 
calendar  months  from  the  first  to  the  last  of  such  acts ;  and  in  eveiy   As  to  aliega. 
such  indictment  where  the  offence  shall  relate  to  any  money  or  any  ©f  "h^projl^y 
valuable  security,  it  shall  be  sufficient  to  allese  the  embezzlement  or  embeulecL 
frauduleat    application  or   disposition   to  be   of  money,   without 
specifying  any  particular  coin  or  valuable  security ;  and  such  allega- 
tion, so  far  as  it  regards  the  description  of  the  property,  shall 
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be  sustained  if  the  offender  shall  be  proved  to  have  embezzled 
any  amount^  although  the  particular  species  of  coin  or  valuable 
security  of  which  such  amount  was  composed  shall  not  be  proved,  or 
if  he  shall  be  proved  to  have  embezzled  any  piece  of  coin  or 
any  valuable  security,  or  any  portion  of  the  value  thereof,  although 
such  piece  of  coin  or  valuable  security  may  have  been  delivered 
to  him  in  order  that  some  part  of  the  value  thereof  should  be 
returned  to  the  party  delivering  the  same,  and  although  such  part 
shall  have  been  returned  accordingly." 
Property  to  be  By  gee.  4,  "  in  every  such  case  of  embezzlement  or  fraudulent 
the  tog's.*"  application  or  disposition  as  aforesaid  of  any  chattel,  money,  or 
valuable  security,  it  shall  be  lawful  in  the  order  of  committal  by  the 
justice  of  the  peace  before  whom  the  offender  shall  be  chained,  and 
in  the  indictment  to  be  preferred  against  such  offender  to  lay 
the  property  of  any  such  chattel,  money,  or  valuable  security  as 
aforesaia  in  the  King's  Majesty." 
Venue.  By  sec  5,  **  every  offender  against  this  act  may  be  dealt  with,  in- 

dicted, tried,  and  punished  either  in  the  county  or  place  in  which  he 
shall  be  apprehended,  or  in  the  county  or  place  where  he  shall  have 
committed  the  offence." 
The  indictment       An  indictment  upon  this  statute  is  sufficient,  although  it  does  not 
tSbeem^zrie?*  allege  that   the  pnsoner   embezzled    the   money    whilst    he   was 
ment  to  have     employed  in  the  public  service.     A  count  charged  that  the  prisoner, 
been  whilst  the  being  at  a  certain  time  and  place  a  clerk  employed  in  the  public 
theeenrice^of  "^  Service  of  her  Majesty,  and  by  virtue  of  such  employment  entrusted 
the  crown.        with  the  receipt  and  custody  of  money  the  property  of  her  Majesty, 
did  then  and  there  receive  into  his  possession,  by  virtue  of  sucn  em- 
ployment as  such  clerk,  certain  money,   the  property,  &c.,  and 
(lid  then  and  there   feloniously  embezzle  the  same,  and  so  did 
feloniously  steal  take  and  carry  away  the  same ;  and  it  was  objected 
that  the  count  was  bad,   as  it  did  not  allege  that  the  prisoner 
embezzled  whilst   he  was  such  clerk;  the  allegation  of  his  being 
clerk  was  confined  to  the  fact  of  receiving  the  money,  and  did  not 
necessarily  extend  to  the  time  of  the  embezzlement.     Coleridge,  J., 
*^  I  am  clearly  of  opinion  that  the  indictment  is  good ;  if  the  tact  of 
the  prisoner's  continuing  clerk  be   necessary  to   the  offence,  the 
indictment,  grammatically  taken,  would  perhaps  contain  a  sufEcient 
averment  of  that  &ct     But  it  is  by  no  means  clear  that  an  em- 
bezzlement (if  such  a  case  be  possible)   after  a  person  ceased  to 
be  clerk  or  servant,  of  money  received  whilst  he  was  such,  would  not 
be  within  the  act.     The  statute,  in  its  words,  does  not  necessarily 
imply  that  he  should  embezzle  whilst  clerk  or  servant,  and  if  it  does 
so  imply  it,  the  indictment  which  pursues  the  same  terms  also  implies 

Evidence  of  acting  in  the  capacity  of  an  officer  employed  by 
the  crown  is  sufficient  to  support  an  indictment  under  this  statute, 
and  the  appointment  need  not  be  regularly  proved.  (A) 

{g)  Reg.  V.  LoTell,  2  M.  &  Rob.  236.  (A)  Rex  v,  Borrett,  6  C.  &  P.  124  ; 

See  this  case,  anUy  p.  165,  as  to  the  point  Rex  e.  Townsend,  1  C.  &  M.  178.     See 

whether  a  servant  or  the  crown  be  a  servant  these  cases  in  the  next  chapter,  p.  2 13. 
within  the  7  &  8  Geo.  4,  c.  29,  s.  46, 47. 
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CHAPTER  THE  TWENTY-FIRST. 


OF  LARCENY  AND  EMBEZZLEMENT  BY  PERSONS  IN  THE  POST-OFFICE  ; 
OF  STEALING  LETTERS;  AND  OF  SECRETING  BAGS  OR  MAILS  OF 
LETTERS. 

These  offences  were  formerly  punished  under  the  provisions 
of  the  5  Geo.  3,  c.  25 ;  the  7  Geo.  3,  c.  50;  the  42  Geo.  3,  c.  81, 
and  the  52  Geo.  3,  c.  143 ;  but  the  1  Vict  c.  32,  after  the  Ist 
of  August,  1837,  repeals  the  whole  of  the  5  Geo.  3,  c.  25,  "  except 
SO  much  thereof  as  relates  to  the  postage  on  letters  and  packets  con- 
veyed by  the  post  within  the  British  dominions  in  America  and  the 
West  Indies,  and  to  any  felony  or  other  offence  committed  within 
such  dominions ;"  the  whole  of  the  7  Geo.  3,  c.  50,  "  except 
so  much  thereof  as  relates  to  any  felony  or  other  offence  committed 
within  the  British  dominions  in  America  and  the  West  Indies  ;"  the 
whole  of  the  42  Geo.  3,  c.  81 ;  and  so  much  of  52  Geo.  3,  c.  143, 
''as  relates  to  the  post-office."  And  the  punishment  of  these 
offences  is  now  regulated  by  the  1  Vict  c.  36,  which  came  into  ope- 
ration on  the  1st  of  August,  1837.  (a) 

That  statute,  by  sec.  25,  enacts,  "  that  every  person  employed  by  I  Vict  c  36. 
or    under  the   post-office  who  shall,  contrary  to  his  duty,  open  S^?"*^^ 
or  procure,  or  suffer  to  be  opened  a  post  letter,  or  shall  wiUully  letteri"? mS^ 
detain  or  delay,  or  procure  or  suffer  to  be  detained  or  delayed,  demeanor, 
a  post  letter,  shall  in  England  and  Ireland  be  guilty  of  a  misde- 
meanor, and  in  Scotland  of  a  crime  and  offence,  and  being  convicted 
thereof  shall  suffer  such  punishment  by  fine  or  imprisonment,  or  by 
both,  as  to  the  court  shall  seem  meet :  provided  always,  that  nothing  Proriso. 
herein  contained  shall  extend  to  the  opening  or  detaining  or  delay- 
ing of  a  post  letter  returned  for  want  of  a  true  direction,  or  of  a  post 
letter  returned  by  reason  that  the  person  to  whom  the  same  shall 
be  directed  is  dead  or  cannot  be  found,  or  shall  have   refused 
the  same,  or  shall  have  refused  or  neglected  to  pay  the  postage 
thereof;  nor  to  the  opening  or  detaining  or  delaying  of  a  post  letter 
in  obedience  to  an  express  warrant  in  writing  under  the   hand 
( in  Great  Britain)  of  one  of  the  principal  secretaries  of  state,  and  in 
Ireland  under  the  hand  and  seal  of  the  Lord  Lieutenant  of  Ireland." 

(a)  The  previous  sections  impose  penal-      eonveying  or  deliTerinff  letter  bsffs,  letters, 
on  contravening  the  privilege  of  the      &c.,  on  collectors  of  tolls  demanmng  toll  or 

JBP  A        *        *  l_*  I       A.A.  L  *  A  *  "1  J  f  J  -  aL, J 


post-oflice,  retaining  ship  letters,  abusing  stopping  mails ;  and  provide  as  to  the  mode 

tbe  privilege  of  newspapers,  on  masters  of  of  proceeding  for  recovery  of  the  penalties, 

afaips  not  taking  letter  bags,  on  carelessness  &c. 
mmi   misconduct   of  persons   engaged  in 
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EmbcMlement,  By  sec.  26,  **  every  person  employed  under  the  post-office 
«cc..  of  any  ^j^q  ^mbM  Steal,  or  shall  for  any  purpose  whatever  embezzle,  secrete, 
P»cke^^  ^^  destroy,  a  post  letter,  shall  in  England  and  Ireland  be  guilty 

felony.  of  felony,  and  in  Scotland  of  a  hish  crime  and  offence,  and  shall,  at 

the  discretion  of  the  court,  either  oe  transported  beyond  the  seas  for 
the  term  of  seven  years,  or  be  imprisoned  for  any  term  not  exceed- 
ing three  years ;  and  if  any  such  post  letter  so  stolen  or  embezzled, 
secreted  or  destroyed,  shall  contain  therein  any  chattel  or  money 
whatsoever,  or  any  valuable  security,  every  such  offender  shall 
be  transported  beycmd  the  seas  for  life." 
Stealing  By  sec  27,  "every  person  who  shall  steal  from  or  out  of  a 

oat"of  iettcre,     E?®^  letter  any  chattel   or  money  or  valuable  security,  shall  in 
felony.        '     England  and  Ireland  be  guilty  of  felony,  and   in  Scotland  of  a 
high  crime  and  offence,  ana  shall  be  transported  beyond  the  seas  for 
life." 
Steaiiag  letter       By  sec.  28,  "  eveiy  person  who  shall  steal  a  post  letter  bag, 
W»  «•  *«*<«»   or  a  post  letter  from  a  post  letter  bag,  or  shall  steal  a  post  letter  from 
s^  ^lony.      *  post-office,  or  from  an  officer  of  the  post-office  or  from  a  mail, 
or  shall  stop  a  mail  with  intent  to  rob  or  search  the  same,  shall 
in  England  and   Ireland  be  guilty  of  felony,   and    in   Scotland 
of  a  high  crime  and  offence,  ana  shall  be  transported  beyond  the  seas 
for  Ufe." 
SteaTintc  letter       By  sec.  29,  **  every  person  who  shall  steal  or  unlawfully  take  away 
^Mgs  or  letters    a  post  letter  bag  sent  by  a  post-office  packet,  or  who  shall  steal 
2"*  ^P**^  ^  ^^  unlawfully  take  a  letter  out  of  any  such  bag,  or  shall  unlawfully 
open  any  such  bag,  shall  in  England  and  Ireland  be  guilty  of  felony, 
and  in  Scotland  of  a  high  crime  and  offence,  and  shall  be  trans- 
ported beyond  the  seas  for  any  term  not  exceeding  fourteen  years." 
Receiving  pro-       Sec.  30,  "  with  regard  to  receivers  of  property  sent  by  the  post 
pertv  sent         ^j J  stolen  therefrom,   enacts,  "  that  every  person  who  shall  receive 
stolen  orem-     ^^y  post  letter  or  post  letter  bag,  or  any  chattel  or  money  or  valuable 
bezzled,  security,  the  stealing  or  taking  or  embezzling  or  secreting  whereof 

felony.  ^eSl  amount  to  a  felony  under  the  post-office  acts,  knowijig  the  same 

to  have  been  feloniously  stolen,  taken,  embezzled,  or  secreted, 
and  to  have  been  sent  or  to  have  been  intended  to  be  sent  by 
the  post,  shall  in  England  and  Ireland  be  guilty  of  felony,  and 
in  Scotland  of  a  high  crime  and  offence,  and  may  be  indicted  and 
convicted  either  as  an  accessory  after  the  fact  or  for  a  substantive 
felony,  and  in  the  latter  case,  whether  the  principal  felon  shall 
or  shall  not  have  been  previously  convictea,  or  shall  or  shall 
not  be  amenable  to  justice ;  and  every  such  receiver,  howsoever 
convicted,  shall  be  liable  to  be  transported  beyond  tlie  seas  for 
life."  • 

Fnndolently  2jec.  31,  reciting  that  **  post  letters  are  sometimes  by  mistake  de- 
retaining  after  Uvered  to  the  wrong  person,  and  post  letters  and  post  letter  bags  are 
^take  My  ^^^  ^^  ^^^  course  01  Conveyance  or  delivery  thereof,  and  are  detained 
letter.  &c.»  and  by  the  finders  in  expectation  of  gain  or  reward,"  enacts,  ^'that  every 
wilfully  se-  person  who  shall  fraudulently  retain,  or  shall  wilfully  secrete  or  keep 
uim!^^  '  or  detain,  or  being  required  to  deliver  up  by  an  officer  of  the 
&e.,  that  have  post-office,  shall  neglect  or  refuse  to  deliver  up  a  post  letter  which 
been  lost,  a  ought  to  have  been  delivered  to  any  other  person,  or  a  post 
nMdeineanor.  jgi^^  bag  or  post  letter  which  shidl  have  been  sent,  whether 
the  same  shall  nave  been  found  by  the  person  secreting,  keeping,  or 
detaining,  or  neglecting  or  refusing  to    deliver    up    the    same. 


c, 
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or  by  any  other  person,  shall  in  England  and  Ireland  be  guilty  of  a 
misdemeaoor,  and  in  Scotland  of  a  crime  and  offence,  and  being 
convicted  thereof  shall  be  liable  to  be  punished  by  fine  and  im- 
prisonment" (h) 

Sec.  32,  ^^for  the  protection  of  printed  votes  and  proceedings  in  Stealing,  &c, 
parliament  and  printed  newspapers  sent  by  the  post,   enacts,  ^^  that  ^^  panted 
every  person  employed  in  the  post-office  who  shall  steal,  or  shall  for  ceedings^n*' 
any  purpose  embezzle,  secrete,  or  destroy,  or  shall  wilfully  detain  or  parliament, 
delay  in   course  of  conveyance  or  delivery  thereof  by  the  post,  n^'^^P"!*^"* 

•'.^j^  %.  .  T         •'^  "^.j*^  otc,  a  misde- 

any  pnnted  votes  or  proceedings  m  parliament,  or  any  pnnted  news-  meanor. 
paper,  or  any  other  printed  paper  whatever  sent  by  the  post  without 
covers,  or  in  covers  open  at  the  sides,  shall  in  England  and  Ireland 
be  guilty  of  a  misdemeanor,  and  in  Scotland  of  a  crime  and  offence, 
and  bemg  convicted  thereof  shall  suffer  such  pimishment  by 
fine  or  imprisonment,  or  by  both,  as  to  the  court  shall  seem  meet"  (c) 

By  sec.   35,  "  in  the   case  of  every  felony  punishable  under  principal  in 
the  post-office  acts,  every  principal  in  the  second  degree,  and  every  the  second 
accessory  before  the  fact,  shall  be  punishable  in  the  same  manner  as  a^?i^'ri*e"** 
the  principal  in  the  first  degree  is  by  the  post-office  acts  punishable ;  how  to  be  ' 
and  every  accessory  after  the  fact  to  any  felony  punishable  under  the  punished. 
post-office  acts  (except  only  a  receiver  of  any  property  or  thing 
stolen,  taken,  embezzled,  or  secreted,)  shall,  on  conviction,  be  liable 
to  be  imprisoned  for  any  term  not  exceeding  two  years ;  and  every 
person  who  shaU  aid,  abet,  counsel,  or  procure  the  commission  of  any 
misdemeanor  punishable  under  the  post-office  acts  shall  be  liable  to 
be  indicted  and  punished  as  a  principal  offender." 

By  sec.  36,  **  every  person  who  shall  solicit  or  endeavour  to  pro-  Endeavouring 
core  any  other  person  to  commit  a  felony  or  misdemeanor  punish-  *°  prot;»re  the 
able  by  the  post-office  acts  shall  in  England  and  Ireland  be  guilty  of  any  crime, 
of  a  misdemeanor,  and  in  Scotland  of  a  crime  and  offence,  and  being 
thereof  convicted  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
imprisoned  for  any  term  not  exceeding  two  years." 

Sec.  37,  "  for  tne  more  effectual  prosecution  of  offences  committed  Venue. 
against  the  post-office  acts,"  enacts,  ^^  that  the  offence  of  every 
offender  against  the  post-office  acts  may  be  dealt  with,  and  indicted 
and  tried,  and  punished,  and  laid  and  chai^d  to  have  been 
committed  in  England  and  Ireland,  either  in  ue  county  or  place 
where  the  offence  shall  be  committed,  or  in  any  county  or  place  in 
ivhich  he  shall  be  apprehended  or  be  in  custody,  as  if  his  offence  had 
been  actually  committed  in  that  county  or  place,  and  if  committed 
in  Scotland  either  in  the  high  court  of  justiciary  at  Edinbuivrh  or  in 
the  circuit  court  of  justiciary  to  be  holden  by  the  lords  com- 
missioners of  justiciary  within  the  district  where  such  offence  shall 
be  oommitted,  or  in  any  county  or  place  within  which  such  offender 
dial]  be  apprehended  or  be  in  custody,  as  if  his  offidnee  had  been  ac- 
tually committed  there ;  and  where  an  offence  shall  be  committed 
in  or  upon  or  in  respect  of  a  mail,  or  upon  a  person  engaged  in  the 
conveyance  or  delivery  of  a  post  letter  bag  or  post  letter,  or  in  respect 
of  a  post  letter  bag  or  post  letter,  or  a  chattel  or  money  or  valuable 
aecnnty  sent  by  the  post,  such  offence  may  be  dealt  with  and 

(ft)  Tint  prorision  is  nmilar  to  the  42  (c)  Sec.  83  relates  to  forginj^  the  hand- 

-Oeo.  3,  c.  81,  s.  4,  (now  repealed) ;  and  writing  of  the  peceiTer-general  m  England 

weold  meet  such  cases  as  Rex  v.  Mucklow,  or  Irewnd,  and  will  be  found  in  chap.  38 ; 

H.  &  M.  C.  C.  R.  160,  cmie  p.  58,  and  see.  84  relates  to  the  forgery  of  tranki. 
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inquired  of,  and  tried  and  punished,  and  laid  and  chaifi^  to 
have  been  committed,  as  well  m  any  county  or  place  in  which  the 
offender  shall  be  apprehended  or  be  in  custody,  as  also  in  any  county 
or  place  through  any  part  whereof  the  mail,  or  the  person,  or 
the  post  letter  bag  or  the  post  letter,  or  the  chattel,  or  the  money, 
or  tne  valuable  security  sent  by  the  post  in  respect  of  which 
the  offence  shall  have  been  committed,  shall  have  passed  in  due 
course  of  conveyance  or  delivery  by  the  post,  in  the  same  manner  as 
if  it  had  been  actually  committed  in  such  county  or  place ;  and 
in  all  cases  where  the  side  or  the  centre  or  other  part  of  a  highway, 
or  the  side,  the  bank,  the  centre,  or  other  part  of  a  river,  or  canal  or 
navigation,  shall  constitute  the  boundary  of  two  counties,  such 
offence  may  be  dealt  with  and  inquired  o^  and  tried  and  punished, 
and  laid  and  changed  to  have  been  committed  in  either  of  the 
said  counties  through  which  or  adjoining  to  which  or  by  the  boun- 
dary of  any  part  of  which  the  mail  or  person  shall  have  passed 
in  due  course  of  conveyance  or  deUvery  by  th^  post,  in  the  same 
manner  as  if  it  had  actually  been  committed  in  such  county  or 
fe^*^Md'°'  place;  and  every  accessory  before  or  after  the  fact  to  any  such 
persras  aiding  offence,  if  the  same  be  a  felony  or  high  crime,  and  every  person  aid- 
andooun.  ing  or  abetting  or  counselhng  or  procuring  the  commission  of 
any  such  offence,  if  the  same  be  a  misdemeanor,  may  be  dealt  with, 
indicted,  tried,  and  punished  as  if  he  were  a  principal,  and  his 
offence  laid  and  charged  to  have  been  committed  in  any  county 
or  place  in  which  the  principal  offender  may  be  tried."  {d  } 

By  sec.  39,  "  where  an  offence  punishable  under  the  post-offioe 
acts  shall  be  committed  within  the  jurisdiction  of  the  admiralty  the 
same  shall  be  dealt  with  and  inquired  of  and  tried  and  determined  in 
the  same  manner  as  any  other  offence  committed  within  that 
jurisdiction." 
IWerty  sent        gy  g^^,^  4q^  a  jjj^  every  case  where  an  offence  shall  be  committed 

to  be^lud'in  ^^  respect  of  a  post  letter  baa  or  a  post  letter,  or  a  chattel,  money,  or 
the  poitmaster-  a  valuable  Security,  sent  by  tne  post,  it  shall  be  lawful  to  lay  in  the 
general  indictment  or  criminal  letters  to  be  preferred  i^ainst  the  offender  the 

property  of  the  post  letter  bag  or  of  the  post  letter,  or  chattel  or  mo- 
ney or  the  valuable  security  sent  by  the  post,  in  the  post-master 
freneral ;  and  it  shall  not  be  necessary  in  the  indictment  or  criminal 
etters  to  allege  or  to  pr3ve  upon  the  trial  or  otherwise  that  the  poet 
letter  bag  or  any  such  post  letter  or  valuable  security  was  of  any  va- 
lue ;  and  in  any  indictment  or  in  any  criminal  letters  to  be  prererred 
against  any  person  employed  under  the  post-office  for  any  oflfenoe 
committea  against  the  post-office  acts,  it  snail  be  lawful  to  state  and 


selling  in, 
misdemeanor. 


Admiralty 
jurisdiction. 


(</)  Sec.  38  relates  to  bail  in  Scotland. 
It  was  formerly  decided  tl^it  an  indictment 
for  robbing  a  mail  bag  of  letters  most 
be  laid  in  the  county  where  the  letters 
were  actually  taken,  in  order  to  bring  the 
case  vnthin  the  statute  7  Geo.  3.  c.  50, 
s.  2 ;  and  that  it  could  not  be  laid  in 
the  county  where  the  prisoner  was  only 
in  possession  of  them ;  the  jury  having 
found  that  the  letters  wore  taken  from  the 
bag  in  some  other  county,  through  which 
the  mail  had  passed.  Thomas's  case,  O.  B. 
1794.  2  Leach,  634.  2  East,  P.  0.  c.  16, 
a.  39,  p.  605.    It  was  azgued  in  this  case 


that  there  was  a  new  taking  and  oflence  in 
the  county  where  the  prisoner  had  posses- 
sion of  the  letters  :  out  upon  this  it  is 
observed  that  the  statute  7  Geo.  3,  c.  50, 
s.  2,  did  not  make  the  stealing  of  letters 
generally  a  capital  offence,  but  the  stealings 
them  from  places  particularly  specified  ; 
which  is  a  definite  act,  local  in  its  nature, 
and  cannot  be  extended,  by  construction,  to 
a  new  taking  in  every  county  into  which 
the  thinff  stolen  is  conveyed,  as  in  the  case 
of  simpU  larceny.  2  East,  P.  C.  c  1^ 
s.  39,  p.  606. 


^~ir 
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allege  that  such  ofiender  was  employed  under  the  post  office  of  the 
united  kingdom  at  the  time  of  the  committing  of  such  offence,  with- 
out stating  further  the  nature  or  particulars  of  his  employment" 

By  sec.  41,  **  every  person  convicted  of  any  offence  for  which  the  Pttn»hm«nti. 
puniahment  of  transportation  for  life  is  herein  awarded  shall  be  liable 
to  be  transported  beyond  the  seas  for  life  or  for  any  term  not  less  than 
seven  years,  or  to  be  imprisoned  for  any  term  not  exceeding  four 
^ears ;  and  every  person  convicted  of  any  offence  punishable  accord- 
mg  to  the  post  office  acts  by  transportation  for  fourteen  years  shall 
be  liable  to  be  transported  for  any  term  not  exceeding  fourteen  years 
nor  less  than  seven  years,  or  to  be  imprisoned  for  any  term  not  ex- 
ceeding three  years. 

By  sec  42,  "  where  a  person  shall  be  convicted  of  an  offence  pan-  Power  to 
ishable  under  the  post  office  acts  for  which  imprisonment  may  be  &wuil  hard 
awarded,  the  court  may  sentence  the  offender  to  oe  imprisoned,  with  J^^J^^^Jon. 
or  without  hard  labour,  in  the  common  gaol  or  house  of  correction,  finement. 
and  may  also  direct  that  he  shall  be  kept  in  solitary  confinement  (d) 
for  the  whole  or  any  portion  of  such  imprisonment,  as  to  the  court 
shall  seem  meet"  {e) 

Sea  47,  ^'  for  the  interpretation  of  the  post  office  laws,"  enacts,  lourpratation 
'*  that  the  following  terms  and  expressions  shall  have  the  several  in-  c1«im. 
terpretations  herein-after  respectively  set  forth,  unless  such  interpre- 
tations are  repugnant  to  the  subject,  or  inconsistent  with  the  context 
of  the  provisions  in  which  they  may  be  found ;  (that  is  to  say),  the 
term  Brituh  letter  shall  mean  a  letter  transmitted  within  the  united 
kingdom ;  and  the  term  British  newspapers  shall  mean  newspapers 
printed  and  published  in  the  united  kingdom,  liable  to  the  stamp  auty 
and  duly  stamped ;  and  the  term  British  postage  shall  mean  the  duty 
chargeable  on  letters  transmitted  by  post  from  place  to  place  within 
the  united  kingdom,  or  if  transmitted  to  or  from  the  united  kingdom^ 
chaigeable  for  the  distance  which  they  shall  be  transmitted  within 
the  united  kingdom,  and  including  also  the  packet  postage,  if  any ; 
and  the  term  Colonial  letter  shall  mean  a  letter  transmitted  between 
any  of  her  Majesty's  colonies  and  the  united  kingdom ;  and  the  term 
Colonial  newspapers  shall  mean  pewspapers  printed  and  published 
in  any  of  her  Majesty's  dominions  out  of  the  united  kingdom ;  and 
the  term  convention  posts  shall  mean  posts  established  by  the  post- 
roaster  general  under  agreements  with  the  inhabitants  of  any  places ; 
and  the  term  dottble  letter  shall  mean  a  letter  having  one  inctosure ; 
and  the  term  double  postage  shall  mean  twice  the  amount  of  single 
postage ;  and  the  term  East  Indies  shall  mean  every  port  and  place 
within  th6  territorial  acquisitions  now  vested  in  the  East  India  com- 
pany in  trust  for  her  Majesty,  and  every  other  port  or  place  within 
the  limits  of  the  charter  of  the  said  company  (China  excepted),  and 
shall  also  include  the  Cape  of  Good  Hope ;  and  the  term  express 
shall  mean  every  kind  of  conveyance  employed  to  carry  letters  on 
behalf  of  the  post  office  other  than  the  usual  mail ;  and  the  term  /b- 
reign  country  shall  mean  any  country,  state,  or  kingdom  not  included 

(<f )  Bj  the  I  Vict  c.  90,  s.  5,  **  it  shall  the  recovery  of  sums  dae  for  poetaffe,  not 

not  be  lawfiod  for  any  court  to  direct  that  exceeding  20/.  in  the  united  kmgdom  or 

any  offender  ifaall  be  kept  in  solitary  con-  elsewhere  in  her  Blajesty's  dominioni.   Sec. 

iicfnent  for  any  longer  periods  than  <uie  44  provides  in  what  way  duties  for  postage 


month  at  a  time,  or  than  three  months  in  may  be  sued  for.    Sec.  45  gives  the  forms 

the  space  of  a  year.'*  of  conviction,  &c.    Sec.  46  regulates  the 

(e)  Sec  43  gives  a  power  of  distress  for  mode  of  proceeding  in  actions. 

vou  n.  p 
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in  the  dominions  of  her  Majesty ;  and  the  term  foreign  letter  shall 
mean  a  letter  transmitted  to  or  from  a  foreign  country ;  and  the  term 
foreign  newspapers  shall  mean  newspapers  printed  and  published  in 
a  foreign  country  in  the  language  of  that  country ;  and  the  term 
foreign  postage  shall  mean«  the  duty  charged  for  the  conveyance  of 
letters  within  such  foreign  country ;  and  the  term  franking  oMcer 
shall  mean  the  person  appointed  to  firank  the  official  correspondence 
of  offices  to  which  the  priviledge  of  franking  is  granted ;  and  the 
term  her  Majesty  shall  mean  her  Majesty,  her  heirs  and  successors ; 
and  the  term  her  Majesty^ s  colonies  shall  include  every  port  and 
place  within  the  territorial  acquisitions  now  vested  in  the  East  India 
company  in  trust  for  her  Majesty,  the  Cape  of  Good  Hope,  the 
Islands  of  Saint  Helena,  Guernsey,  Jersey,  and  Isle  of  Man,  (unless 
any  such  places  be  expressly  excepted^)  as  well  as  her  Majesty's 
other  colonies  and  possessions  beyond  seas;  and  the  term  inland 
postage  shall  mean  the  duty  cha^d  for  the  transmission  of  post 
letters  within  the  limits  of  the  united  kingdom  or  within  the  limits  of 
any  colony ;  and  the  term  letter  shall  include  packet,  and  the  term 
packet  shall  include  letter ;  and  the  expression  liord  Lieutenant  of 
Ireland  shall  mean  the  chief  govenor  or  governors  of  Ireland  for  the 
time  being ;  and  the  expression  lords  of  the  treasury  shall  mean  the 
lord  high  treasurer  of  the  united  kingdom  of  Great  Britain  and 
Ireland,  or  the  lords  commissioners  of  her  Majesty's  treasuiy  of  the 
united  kingdom  of  Great  Britain  and  Ireland,  or  any  three  or  more 
of  them ;  and  the  term  mail  shall  include  every  conveyance  by  which 
post  letters  are  carried,  whether  it  be  a  coach  or  cart  or  horse,  or  any 
other  conveyance,   and  also  a    person  employed  in  conveying  or 
delivering  post  letters,  and  also  every  vessel  which  is  included  in  the 
term  packet  boat ;  and  the  term  mail  hag  shall  mean  a  mail  of  letters, 
or  a  box,  or  a  parcel,  or  any  other  envelope  in  which  post  letters  are 
conveyed  whether  it  does  or  does  not  contain  post  letters  ;  and  the 
term  master  of  a  vessel  shall  include  any  person  in  chaige  of  a  vessel 
whether  commander,  mate,  or  other  person,  and  whether  the  vessel 
be  a  ship  of  war  or  other  vessel ;   and  the  expression  officer  of  the 
post  office  shall  include  the  postmaster  ^neral,  and  every  deputy 
postmaster,  agent,  officer,  clerk,  letter  carrier,  guard,  post  boy,  rider, 
or  any  other  person  employed  in  any  business  of  tne  post  office, 
whether  employed  by   the   postmaster  general,  or  by  any  person 
under  him  or  on  behalf  of  the  post  office ;  and  the  term  packet 
postage  shall  mean  the  postage  chai^geable  for  the  transmission  of 
letters  by  packet  bo^ts  between  Great  Britain  and  Ireland,  or  between 
the  unitea  kingdom  and  any  of  her  Majesty's  colonies,  or  between  the 
wiited  kingdom  and  foreign  countries ;  and  the  term  packet  letter 
shall  mean  a  letter  transmitted  by  a  packet  boat ;  and  the  term  penalty 
shall  include  every  pecuniary  penalty  or  forfeiture ;  and  the  expres- 
sion persons  employed  by  or  under  the  post  office  shall  include  every 
person  employed  in  any  business  of  the  post  office  according  to  the 
interpretation  given  to  officer  of  tlie  post  office;  and  the  terms  packet 
boats  and  post  office  packets  shall  include  vessels  employed  by  or 
undei:  the  post  office  or  the  admiralty  for  the  transmission  of  post 
letters;  and  also  ships  or  vessels  (though  not  regularly  employea  as 
packet  boats)  for  the  conveyance  of  post  letters  under  contract,  and 
also  a  ship  of  war  or  other  vessel  in  the  service  of  her  Majesty,  in 
respect  of  letters  conveyed  by  it ;  and  the  term  postage  shall  mean 
the  duty  chargeable  for  the  transmission  of  post  letters;  and  the 
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term  post  town  shall  mean  a  town  where  a  post  office  is  established 
(not  being  a  penny  or  twopenny  or  convention  post  office) ;  and  the 
term  post  letter  bag  shall  include  a  mail  bag  or  box,  or  packet  or 
paicel,  or  other  envelope  or  covering  in  which  post  letters  are  con- 
veyed, whether  it  does  or  does  not  contain  post  letters;  and  the  term 
post  letter  shall  mean  any  letter  or  packet  transmitted  by  the  post 
under  the  authority  of  the  postmaster  eeneral,  and  a  letter  shall  be 
deemed  a  poet  letter  from  tne  time  of  its  being  delivered  to  a  post 
office  to  the  time  of  its  being  delivered  to  the  person  to  whom  it  is 
addressed ;  and  the  delivery  to  a  letter  carrier  or  other  person  autho- 
rized to  receive  letters  for  the  post  shall  be  a  delivery  to  the  post 
office ;  and  a  delivery  at  the  house  or  office  of  the  person  to  whom 
the  letter  is  addressed,  or  to  him,  or  to  his  servant  or  agent  or  other 
person  considered  to  be  authorized  to  receive  the  letter  according 
to  the  usual  manner  of  delivering  that  person's  letters,  shall  be  a 
delivery  to  the  person  addressed ;  and  the  term  post  office  shall  mean 
any  house,  building,  room,  or  place  where  post  letters  are  received 
or  deUvered,  or  in  which  they  are  sorted,  made  up,  or  despatched ; 
and  the  term  postmaster  general  shall  mean  any  person  or  body  of 

Crsona  executing  the  office  of  postmaster  general  for  the  time  being, 
ving  been  duly  appointed  to  the  office  by  her  Majesty ;  and  the 
terms  post  office  acts  and  post  office  laws  shall  mean  all  acts  relating 
to  the  management  of  the  post,  or  to  the  establishment  of  the  post 
office,  or  to  postage  duties,  from  time  to  time  in  force ;  and  the 
term  ships  shall  include  vessels  other  than  packet  boats ;  and  the 
term  sifigle  postage  shall  mean  the  postage  chaigeable  for  a  single 
letter;  and  ue  term  single  letter  shall  mean  a  letter  consisting  of 
one  sheet  or  piece  of  paper,  and  under  the  weight  of  an  ounce ;  and 
the  term  sea  postage  shall  mean  the  duty  chargeable  for  the  con- 
veyance of  letters  by  sea  by  vessels  not  packet  boats;  and  the  term 
ship  letter  shall  mean  a  letter  transmitted  inwards  or  outwards  over 
seas  by  a  vessel  not  being  a  packet  boat ;  and  the  term  treble  letter 
shall  mean  a  letter  consisting  of  more  than  two  sheets  or  pieces  of 
paper,  whatever  the  number,  under  the  weight  of  an  ounce ;  and  the 
term  treble  postage  shall  mean  three  times  tne  amount  of  single  post- 
age; and  the  term  treble  the  duty  of  postage  shall  mean  three  time» 
the  amount  of  the  posta^  to  which  the  letter  to  be  charged  would 
otherwise  have  been  liable  according  to  the  rates  of  postage  charge- 
able on  letters ;  and  the  term  united  kingdom  shall  mean  the  united 
kingdom  of  Great  Britain  and  Ireland ;  and  the  term  valuable  secu- 
rity shall  include  the  whole  or  any  part  of  any  tally,  order,  or  other 
security  whatsoever,  entitling  or  evidencing  tne  title  of  any  person 
or  body  corporate  to  any  share  or  interest  in  any  public  stock  or  fund, 
whether  of  this  kingdom  or  of  Great  Britain  or  of  Ireland,  or  of  any 
foreign  state,  or  in  any  fund  of  any  body  corporate,  company,  or  so- 
ciety, or  to  any  deposit  in  any  savings'  bank,  or  the  whole  or  any  part 
of  any  debenture,  deed,  bond,  bill,  note,  warrant,  or  order,  or  other 
security  whatsoever  for  money  or  for  payment  of  money,  whether  of 
this  kingdom  or  of  any  foreign  stale,  or  of  any  warrant  or  order  for 
the  delivery  or  transfer  of  any  goods  or  valuable  thing ;  and  the  term 
vessel  shall  include  any  ship  or  other  vessel  not  a  post-office  packet ; 
and  whenever  the  term  between  is  used  in  reference  to  the  transmis- 
sion of  letters,  newspapers,  parliamentary  proceedings,  or  other  things 
between  one  place  and  another,  it  shall  apply  equally  to  the  transmis- 
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sion  from  either  place  to  the  other;  and  every  officer  mentioned  shall 
mean  the  person  for  the  time  being  executing  the  functions  of  that 
officer ;  and  whenever  in  this  act  or  the  schedules  thereto,  with  re- 
ference to  any  person  or  matter  or  thing,  or  to  any  persons,  matters, 
or  things,  the  smgular  or  plural  number  or  the  masculine  gender  <3xAj 
is  expressed,  such  expression  shall  be  understood  to  include  several 
persons  or  matters  or  things  as  well  as  one  person  or  matter  or  thin^ 
and  one  person,  matter,  or  thinff  as  well  as  several  persons  or  mattera 
or  things,  females  as  well  as  males,  bodies  politic  or  corporate  as  well 
as  individuals,  unless  it  be  otherwise  specially  provided,  or  the  subject 
or  context  be  repugnant  to  such  construction. 

By  sec.  48,  the  act  extends  to  '*  the  islands  of  Man,  Jersey,  Guem- 
seVf  Sark,  and  Aldemey,  and  all  her  Majesty's  colonies  and  aominions 
where  any  post  or  post  communication  is  established  under  the  post- 
master general  of  tne  united  kingdom." 

Tlie  52  Geo.  3,  c.  143,  (now  repealed)  related  expressly  to  the 
embezzling  and  stealing  the  whole  or  any  part  of  a  bank  note,  &c. 
The  former  statute,  7  Geo.  3,  c.  50,  was  not  eaually  extensive ; 
but  it  was  holden  that  a  letter-carrier  secreting  naif  a  bank-note 
in  one  letter  on  one  day,  and  the  other  half  in  another  letter  on 
another  day,  was  guilty  of  a  secreting  within  that  statute.  (/)  And 
the  42  Greo.  3,  c  81,  s.  2,  extended  the  provisions  of  the  7  Geo.  3, 
c.  50,  to  the  protection  of  any  parts  of  the  securities  or  instruments 
therein  mentioned,  {g) 

Some  of  the  cases  decided  upon  the  7  Geo.  3,  c.  50,  and  52  Gea  3, 
c.  143,  may  be  useful  in  the  construction  of  the  similar  provisions  of 
the  new  statute. 

It  was  holden  upon  an  indictment  on  the  7  Gea  3,  c  50,  chaig- 
ing  the  prisoner,  as  a  servant  to  the  post  office,  with  embezzling  a 
letter  containing  a  bill  of  exchange,  that  it  was  not  necessary  to 
prove  that  he  had  taken  the  oath  required  by  the  statute  9  Anne, 
c.  10,  s.  41.  (A)  It  was  objected,  that  as  he  had  not  taken  the  oath, 
he  could  not  be  considered  as  a  legal  servant  to  the  post  office ;  but 
the  objection,  being  submitted  to  the  consideration  of  the  twelve 
Judges,  was  overruled.  (») 

It  has  been  held  in  several  cases  that  it  is  sufficient  to  prove 
that  the  prisoner  acted  in  the  capacity  charged  in  the  indictment 
Thus  where  husband  and  wife  were  indicted  on  the  52  Geo.  3, 
c.  143,  s.  2,  for  embezzling  a  letter  containing  a  bill  of  exchange,  and 
it  was  proved  by  the  postmaster  of  Carmarthen  that  he  had  appointed 
the  husband  postmaster  of  Ferryside,  and  that  that  appointment  was 
sanctioned  by  the  postmaster  general,  and  that  the  husband  had 
been  postmaster  for  three  years ;  it  was  submitted  that  to  support 
the  indictment  against  the  wife  she  must  be  employed  by  or  under 


(/)  Rex  V.  Moore,  O.  B.  1792,  2 
Leach,  575.  2  East,  P.  C.  c.  16,  i.  22, 
p.  582. 

(  /7)  See  the  interpretation  clause,  ante, 
p.  ilO. 

(JC\  That  statute  enacted,  that  no  person 
should  he  capahle  of  exercising  any  employ- 
ment relating  to  the  post  office,  fitc,  unless 
h^  should  hare  first  taken  an  oath  therain 
mentioned.  But  no  penalty  was  annexed  to 
thejomiasion. 


(0  Clay*ft  case,  Tork  Lent  Am.  17S4, 
East  T.  1784.  2  East,  P.  C.  c.  16,  s.  21. 
p.  580.  1  Leach,  3,  note  (o).  The  pri- 
soner  was  acquitted  on  one  indictment,  on 
the  supposed  Talidity  of  the  oljection,  that 
he  had  not  taken  the  oath :  but  other 
indictments  having  been  prefeired  against 
him  for  similar  onences,  it  was  thought  ne- 
cessary to  take  the  opinion  of  the  judges  on 
the  point. 
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the  post  oflSce,  and  in  this  case  she  merely  acted  as  the  assistant  of 
her  husband  in  his  absence ;  and  with  respect  to  the  husband  the 
written  appointment  ought  to  have  been  produced ;  but  Parke,  B., 
held  it  was  sufficient  to  shew  that  the  prisoners  had  acted  as  servants 
of  the  post  office.  (J)  So  where  the  prisoner  was  indicted  under 
the  2  Wm.  4,  c.  4,  as  a  person  employra  in  the  public  service  of  his 
Majesty  for  embezzling  the  overchaige  of  a  letter,  and  no  evidence 
was  OTOred  of  his  appointment,  as  a  letter-carrier,  but  it  was  proved 
that  he  acted  as  sucn ;  this  was  held  to  be  sufficient,  {k)  So  where 
the  prisoner,  who  was  indicted  under  the  same  statute,  was  a  letter- 
earner  employed  by  the  post  office  to  deliver  letters  about  Gloucester, 
and  had  been  in  the  habit  of  calling  at  the  lodge  of  the  Gloucester 
InfirmaiT)  and  receiving  letters  there,  and  a  penny  upon  each  to 
prepay  the  postage,  and  his  practice  was  to  deliver  these  letters  at  the 
Gloucester  post  office ;  but  be  sometimes  omitted  to  call  at  the  lodge, 
and  then  tne  letters  were  taken  by  some  person  and  put  in  the 
post  office ;  and  during  the  time  he  had  been  ill,  another  person, 
who  performed  his  duties,  had  also  called  at  the  lodge  and  received 
the  letters  and  the  pennies,  and  dehvered  them  at  the  post  office  in 
the  same  way  as  the  prisoner.  Evidence  was  also  given  to  shew  that  the 

{prisoner  had.  embezzled  pence  received  at  the  l<3ge  to  prepay  letters, 
t  was  admitted  that  proving  that  the  prisoner  acted  as  a  letter-car- 
rier was  sufficient  to  shew  that  he  held  that  situation,  but  it  was 
urged  that  where  the  chaige  was  of  embezzling  money  received  by 
virtue  of  his  employment,  it  must  be  shewn  that  it  was  the  duty  of 
the  prisoner  to  receive  the  money,  and  in  this  case  it  was  his  mere 
voluntary  act,  and  he  was  neither  bound  to  go  to  the  lodge  nor  to 
receive  the  letters ;  but  it  was  held  that  there  was  evidence  to  go  to 
the  juiy  that  the  pence  were  received  by  virtue  of  the  prisoner's 
eniployment  (/) 

It  was  held  that  a  person,  employed  as  a  servant  to  clean  boots  and  Servtnu  of  the 
shoes,  &c.,  by  a  law-stationer  at  a  receiving-house  of  the  general  V^^  <^<^o- 
po6t  office  in  Middle  Temple  I^ane,  and  who  used  to  assist  in  tying 
up  and  sealing  the  post  office  bag,  was  not  a  person  ^'employed  by 
or  under  the  post  office,"  within  the   meaning  of  the  52  Geo.  3, 
c.  143.  {It) 

But  where  a  postmistress  employed  the  prisoner  at  a  salary  of 
i4i.  a-week  to  carry  the  letter-bag  from  Dursley  to  Berkeley,  and 
she  was  allowed  by  the  post  office,  in  her  quarterly  account,  the 
sums  she  paid  him ;  but  the  prisoner  never  sorted  the  letters  or 
opened  any  mail  bag ;  it  was  held  that  he  was  a  person  in  the  employ 
oi  the  post  office,  (m) 

It  was  decided  on  the  7  Geo.  3,  c  50,  that  a  bill  of  exchange  wiUouffhby's 
might  be  laid  in  the  indictment  as  a  warrant  for  the  payment  of  cue.  ^old«a 
money.     The  prisoner,  a  clerk  employed  in  the  post  office  at  Bir-  **»«*^*Wll  of 
mingnam,  was  chai^ged  in  the  indictment  with  stealing  from  a  letter  ^ght^^iaid 
a  certain  warrant  for  the  payment  of  money  ;  and  it  was  objected  on  ai  a  warrant 
his  behalf  that  the  instrument  in  question  was  not,  accordiiis;  to  the  ^^  tj>«  p»y- 
true  construction  of  the  statute,  a  warrant  for  the  payment  of  money, 

(»  Rex  o.  Be«s,  6  C.  &  P.  606.  (ff)  Rex  v.  Pearson,  4  C.  &  P.  572,  Lit- 

Ik)  Rax  V.  Borrett,  6  C.  ^  P.  124.  tledale  and  Bosanquei,  J.  's 

<0  R<ff.  V.  Toffnsend»  1  C.  &  M  178.  (m)  Rex  ».  Salisbury,  5  C.  &  P.  155, 

See  also  Goodwin's  cabe,  1  Lew.  100^  Patteson,  J. 
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wiAin  the        but  a  Dost-bill^  note,  or  bill  of  exchange.  («)    The  prisoner  having 
Geo  3,c60.  }^q^  found  guilty,  this  point  was  submitted  to  the  consideration  of 
the  Judges.     Three  of  the  Judges  doubted,  at  first,  whether  the 
instrument  could  be  considered  as  a  warrant  within  the  meaning  of 
the  statute;  for  as  the  statute  enumerated  specific  things,   and 
expressly  mentioned  bills  of  exchange,  they  thought  that  the  words 
^^ other  warrant"  must  mean  sometmng  besides  a  bill  of  exchange, 
(such  as  warrants  firom  some  of  the  public  boards  for  payment  of 
money)  but  they  afterwards  admitted  that  the  case  could  not  be  dis- 
tinguished fix)m  a  case  of  foreery,  where  an  indictment  laid  in  the 
same  manner  was  holden  gooa ;  (o)  and  they  ultimately  appeared  to 
be  satisfied  as  to  the  indictment  in  the  present  case.     The  other  nine 
Judges  were  clear,  that  the  indictment  was  well  laid ;  as  the  instru- 
ment, though  it  was  a  bill  of  exchange,  was  also  a  warrant  for  the 
payment  of  money,  that  it  was  a  voucher  to  the  bankers,  or  drawees, 
if  genuine  for  the  payment,  and  that  it  might  also  have  been  laid  as 
a  draft,  (p) 
Pooley'gcaie.        In  a  case  where  the  indictment  chai^d  the  prisoner,  as  a  person 
wTWre  a  draft  employed  in  sorting  letters  in  the  post-office,  with  secretins  a  letter, 
nSn      contaiWg  a  draftpurportrng  to  ^drawn  in  London,  but  which 
London,  but  in  appeared  upon  the  evidence  to  have  been  drawn  at  Maidstone, 
^^M^datone     ^^^hout  havino  any  stamp  upon  it,  contrary  to  the  31  Geo.  3,  c.  25, 
without  any  '    s.  4,  it  was  holden  that  this  was  not  a  draft  for  the  payment  of  money 
stamp  on  it,      within  the  7  Geo.  3,  c.  50,  s.  1.     The  objections  submitted  on  behalf 
^np'adt^  was  ^^  ^^  prisoner  at  the  trial  were,  first,  that  a  draft  on  a  banker  or  bill 
taken  by  a'        of  exchange  not  stamped  pursuant  to  the  directions  of  the  31  Greo.  3, 
■^'^•nto^the    c.  25,  and  37  Geo.  3,  c.  136,  could  not  be  received  in  evidence  for 
Saletter  ^^    ^^J  P*^"T<>se ;  but  if,  on  the  authority  of  decided  cases,  it  should  be 
entrusted  to      thought  admissible,   then,  secondly,  that  such  a  draft  or  bill  of 
J»  care»  >t ''"  exchange,  if  it  could  be  so  called,  could  not  be  the  subject  of  larceny, 
this  was  not  a    I'^^^uch  as  it  could  not  be  of  any  value  whatever;  and,  thirdly, 
draft  for  the      that  being  so  invalid,  it  could  not  be  considered  as  a  security  for  the 
payment  of       payment  of  money  within  the  2  Geo.  3,  c.  25,  s.  3,  the  secretinfc  of 
™Gto.  Tc  50.  ^l^icl^j  when  sent  in  a  letter,  came  within  the  meaning  of  the  7  Geo.  3, 
c.  50.     The  note  was,  however,  received  in  evidence  by  the  court ; 
and  the  jury  found  the  prisoner  guilty.     But  the  case  was  reserved 
for  the  consideration  of  the  twelve  Judges,  and  argued  before  them 
at  considerable  length.     It  was  contended,  on  behmf  of  the  prisoner, 
that  the  paper  writing  in  question,  purporting  to  be  a  draft  for  pay- 
ment of  money,  was  not  in  law  a  draft  for  payment  of  money,  within 
the  7  Greo.  3,  c.  50,  inasmuch  as  it  was  not  stamped  pursuant  to  the 
stamp  acts ;  (q)  and  that,  being  unstamped,  it  was  not  a  chose  in 
action,  the  stealing  of  which  could  be  the  subject  of  larceny  within 
the  2  Geo.  2,  c.  25,  s.  3,  (r)  for  without  a  stamp  it  was  of  no  value. 

(n)  It  was  in  the  following  form  -. —  observed,  that  the  words  of  the  act  were 

Post  Bill.  "  Jiank  post  bill.*' 
No.  6127.  (o)  Shepherd's  case,  Mich.   T.    1781. 

Birmingham,  13th  Feb.  1783.  2  East,  P.  C.  c.  16,  s  22,  p.  582. 
Sir  Wm.  Lemon.  Bt.  and  Co.,  bankers,  (  p)  Willoughby's  case,  Warwick  Lent 

London,  pay  5  Gs.  to  Mr.  Richd.  Moore  Ass.  1783,  East.  T.  1783.     2  East,  P.  C. 

or  bearer,  on  dcm'.  value  rec^.  c,  16,  s.  22,  p.  58  i. 

RobtCoales.  (?)  31  Geo.  3,  c.  25,  and  37  Geo.  3, 

Five  Gs.  c.  136. 
Entd.  K  I^Ioorc.  ( r)  Repealed  by  I  Wm.  4,  c.  66,  s.3I. 

As  to  this  being  a  post  bill,   it   was 
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That  the  7  Geo.  3,  c.  50,  either  creates  a  new  felony,  or  takes  away 
the  benefit  of  clei^gy  from  an  old  offence ;  and  that,  in  either  case,  the 
instrument  secreted  or  stolen  must  be  of  some  value ;  whereas  the 
draft  in  question  was  of  no  legal  value,  being  a  draft  drawn  contrary 
to  the  directions  of  the  Legislature,  who  by  the  stamp  act  had  declared 
that  a  draft  so  drawn  should  not  *'  be  pleaded  or  given  in  evidence 
in  any  court,  or  admitted  in  any  court  to  be  good,  useful,  or  available, 
in  law  or  equity."  (s)  And  several  cases  of  forgery  were  cited,  in 
which  it  had  been  holden,  that  a  forged  order  for  the  payment  of 
money,  or  delivery  of  goods,  must  be  such  as,  if  genuine,  would  be 
compulsory,  and  might  be  legally  enforced,  {t)  ft  was  also  argued, 
that  even  if  the  paper  writing  in  question  were  admissible  in  evidence 
on  this  indictment,  though  not  stamped  according  to  the  directions 
of  the  statute,  yet  that  it  did  not  prove  the  allegation  in  the  indict- 
ment that  the  said  draft  ^^then  and  there  was  in  force,  and  the  property 
o(  &a,  and  the  sum  of  money  made  payable  and  secured  thereby 
unsatisfied ;"  that  this  allegation  was  material  and  not  proved,  but  on 
the  contrary  absolutely  negatived  by  the  evidence ;  inasmuch  as,  for 
want  of  a  stamp,  the  writing  in  question  appeared  to  be  an  instru- 
ment which  could  not  be  enforced^  which  could  not  import  any 
property  in  the  drawer,  which  could  not  secure  any  sura  of  money, 
andf  on  which  of  coiu*se  nothing  could  be  due  and  unsatisfied.  For 
the  crown  it  was  contended,  that  though  a  draft  not  stamped  cannot 
be  given  in  evidence  in  any  action  brought  thereon  to  recover  its 
value,  yet  that  it  is  not  voiu  and  of  no  cnect  to  all  intents  and  pur- 
poses ;  and  cases  were  cited  in  which  it  was  decided  that  a  forged 
draft  drawn  on  unstamped  paper  may  be  given  in  evidence,  not  only 
on  an  indictment  for  forgery,  out  in  an  action  for  the  recovery  of  the 
penalty,  (tt)  That  though  in  case  the  indictment  had  been  fi-amed 
ror  larceny,  on  the  2  Geo.  2,  c.  25,  it  might  have  been  question- 
able whether  the  prisoner  could  have  been  legally  convicted,  as  that 
statute  does  not  mention  "  a  draft  for  the  payment  of  money*  eo 
nomine,  and  as  the  instruments  therein  enumerated  are  such  as,  by 
retaining  a  value,  may  be  legally  in  force  for  the  money  due  and  un- 
satisfied upon  them ;  yet  in  this  case,  as  the  indictment  was  framed 
entirely  upon  the  7  Geo.  3,  c.  50,  it  charged  an  offence  quite  different 
and  distinct  firom  that  of  stealing  a  chose  m  action  under  the  2  Geo.  2, 
c  25;  the  object  of  the  Legislature  in  passing  the  later  statute  7  Geo.  3, 
c.  50,  being  to  secure  the  conveyance  of  every  instrument,  whether 
immediately  valuable  or  not,  that  might  be  sent  by  the  post,  and  to 
protect  the  revenue  arising  fi'om  the  postage  of  letters ;  and  the  two 
statutes  being  therefore  made  with  different  objects  in  view,  and  not 
in  pari  materid.  And  with  respect  to  the  objection,  that  the  allega- 
tion in  the  indictment  that  the  draft  "was  in  for  c^^  was  not  proved 
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(«)  31  Geo.  3,  c.  25. 

<#)  IfilebeirscaM,  Post.  119.  Lockett's 
eaie,  1  Leacb,  94.  2  East,  P.  C.  c.  19, 
s.  38,  p.  940.  Williams  s  case,  1  Leach, 
114.  2  East,  P.  C.  c.  19,  s.  37,  p.  937. 
£Hflr*a  cMe,  I  Leach,  323.  2  East,  P.  0. 
e.  l$l,  s.  37,  p.  938.  Clinch's  case,  I 
LeKfa,  640.  2  East,  P.  C.  ibid.,  and 
Moffittt'g  case,  1  Leach.  431.  2  East, 
P.  C.  c  19,  s.  46,  p.  964. 


(»)  Hawkeswood's  case,  I  Leach,  267. 
2  East.  P.  C.  c  19,  s.  46,  p.  966.  Recu- 
list's  case,  2  Leach,  703.  2  East,  P.  C. 
c.  19,  8.  46,  p.  956.  And  it  was  observed 
that  Moffatt*s  case,  anU,  note  (/  ,  pro- 
ceeded upon  the  words  of  16  Geo.  3,  c.  61, 
and  17  Geo.  3,  c.  30,  which  enact,  that  all 
notes  drawn  contrary  to  the  directions  of 
those  acts  s/ia//  he  void.  For  the  cases  on 
this  siubjcct  see  po»t,  chap,  on  Forgery. 
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RaiMon'i  case. 
Secretmga 
letter  contain-, 
ing  the  paid 
Mfetofa 
country  bank, 
bolden  to  be 
within  the  7 
Geo.  3,  c,  50. 


A  person  in- 
dicted in  two 
ooonts  as  a 
charger  and 
sorter,  and  in 
two  other 
counts,  as  *'  a 
person  em- 
ployed in  the 
post  office,'* 
and  acquitted 
on  the  counts 
in  which  he 
was  indicted  as 
a  charger  and 
sorter,  cannot 
be  convicted 
on  the  other 
two  counts. 


DcWson's 
case.     Points 


Of  Larceny  and  Embezzlement  by     [book  iv, 

it  was  answered  that  it  was  an  unnecessary  allegation^  and  need  not 
be  proved.  In  the  course  of  the  argument  Lord  Eldon,  C.  J., 
observed,  that  the  Legislature  had  not  made  it  felony  to  secrete  any 
letter,  but  to  secrete  any  letter  containing  any  of  the  particular  secu- 
rities specified  in  the  statute,  (v)  The  Judges  were  all  of  opinion 
that  the  conviction  was  wrong ;  that  the  draft  not  being  stamped  was 
of  no  value,  nor  in  any  way  available,  and  therefore  was  not  a  bill  or 
draft  within  the  act  (w) 

In  a  case  were  the  letter  embezzled  was  described  as  having  con- 
tained several  notes,  it  was  held  to  be  sufficient  to  prove  that  it 
contained  any  one  of  them;  and  also  that  if  the  instrument  is  upon 
the  &ce  of  it,  a  note,  the  maker's  signature^need  not  be  proved.  In 
the  same  case  it  was  also  held,  that  upon  an  indictment  stating  the 
prisoner  to  have  been  employed  in  two  branches  of  the  post  office 
proof  of  his  having  been  employed  in  either  is  sufficient  (x) 

A  case  has  been  mentioned  in  a  former  part  of  this  work,  {y) 
where  upon  an  indictment  on  the  first  section  of  the  7  Geo.  3,  a  50, 
it  was  holden,  that  a  servant  of  the  post  office,  employed  as  a  facer  of 
letters,  who  secreted  a  letter  containing  the  paid-notes  of  a  country 
bank,  which  were  in  the  course  of  being  conveyed  from  the  London 
bankers,  who  piud  them,  to  the  country  bankers,  for  the  purpose  of 
being  re-issued,  had  committed  an  offence  widiin  the  statute ;  as  the 
notes,  though  not  re-issued,  were  considered  as  retaining  the  character 
and  faUing  within  the  description  of  promissory  notes,  (z) 

Upon  an  indictment  on  the  7  Geo.  3,  c.  50,^  the  chai^  was  laid 

r'nst  the  prisoner,  in  the  first  and  third  counts,  as  a  person  ^*  em- 
^  ed  in  sorting  and  charging  letters  in  the  post  office  f  and  in  the 
second  and  fourth  counts  as  a  person  '^employed  in  the  business 
relating  to  the  General  Post  office ;"  and  upon  the  evidence  it  ap- 
peared, that  the  prisoner  was  only  a  sorter  ana  not  a  charger  of  letters, 
whereupon  the  jury  were  directed  to  convict  him  on  the  second  and 
fourth  counts  only.  But  an  objection  was  afterwards  taken  that,  as 
the  prisoner  had  been  acquitted  on  the  counts  which  chai^ged  him  as 
a  sorter  and  charp^r,  and  ne  did  not  appear  to  be  a  person  emploved 
by  the  post  office  in  any  other  business  but  that  of  sorting,  whicn  is 
one  of  the  employments  particularly  specified  in  the  statute,  he  could 
not  be  convicted  on  the  second  and  fourth  counts.  And  this  objec- 
tion being  submitted  to  the  consideration  of  the  Judges,  they  thought 
the  objection  valid :  but  they  inclined  to  think  that  the  jury  might 
have  convicted  the  prisoner  on  the  first  and  third  counts,  by  a  special 
finding  that  he  was  a  sorter  only,  (a) 

Where  an  indictment  upon  the  7  Geo.  3,  c.  50,  s.  1,  chamd  the 
prisoner,  as  a  person  employed  in  the  business  of  the  post  office  as  a 


(v)  And  in  2  Leach,  909,  note  (a), 
it  is  observed,  that  there  does  not  appear  to 
be  any  clause  in  either  of  the  more  recent 
statutes  42  Geo.  3,  c.  81,  or  52  Geo.  3, 
c.  143,  by  which  a  servant  of  the  post  office, 
who  is  entrusted  with  a  letter,  may  be 
punished  for  secreting,  embezzling,  or 
stealing  juch  letter,  unless  it  contains  some, 
or  one,  or  part  of  the  securities  mentioned 
in  the  statutes. 

(w)  Pooley's  case,  2  I^ach.  887.  3  Bos. 
&  Pull.  311.     Russ&Ry.  12.     8ee  Rex 


V.  Yates,  R.  k  M.  C.  C.  R.  170,  ante, 
p.  79. 

(ff)  Rex  r,  Elliiis,  Mich.  T.  1810,  Rosa. 
&Ry.l88. 

(y)  Attte^  p.  79. 

(z)  Ranson's  case,  2  Leach,  1090,  Russ. 
&  Ry.  232.  And  see  Clarke's  case, 
ante,  p.  74. 

(a)  Shaw*8  case,  O.  B.  1771,  eor,  the 
Recorder,  and  Mich.  T.  12  Geo.  3.  2 
Black.  Rep.  789.  2  East,  P.  0.  c.  16, 
s  21,  p.  580.     1  Leach,  79. 
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post-boy,  &C.  with  secreting^  &c.  certain  bills  of  exchange,  contained  «■  to  the 
in  a  letter  sent  by  the  post,  which  came  to  his  possession  in  his  said  dMcri^n  of 
employment,  it  was  holden  not  to  be  a  variance^  to  describe  such  |ido?SebilU 
letter  m  the  indictment  as  one  '^  to  be  delivered  to  Messrs.  B.,  N.,  secreted. 
and  H. ;"  as  the  word  Messrs.  was  frequently  added  to  their  address 
in  the  direction  of  letters,  and  other  papers  received  on  business, 
though  the  parties  themselves,  in  drawing:  or  indorsing  bills,  making 
out  invoices  &c.  wrote  B.,  N.,  and  H.,  without  ever  adding  Messrs. 
as  part  of  their  description.     And  it  was  considered  that  me  accep- 
tance of  bills,  directed  to  them  in  that  manner,  would  be  a  usinff  of 
that  firm.     It  was  also  holden  to  be  sufficient  to  allege,  in  part  des- 
cripdon  of  the  bills  so  secreted  and  stolen,  that  they  were  subscribed 
by  A.  and  B.,  without  saying  that  they  were  drawn  or  made  by 
tEem.(6) 

Where  an  indictment  on  the  52  Geo.  3,  c.  143,  alleged  that  a 
letter  was  ^'  to  be  delivered  to  a  certain  person  at  Turvey,"  and  the 
letter  was  directed  to  Mr.  P.  at  Turvey-house,  which  was  in  the 
parish  of  Turvey  about  a  quarter  of  a  mile  from  the  village  of  that 
name,  it  was  held  sufficient ;  for  if  it  was  to  be  delivered  at  Turvey- 
house  that  was  a  delivery  at  Turvey,  as  Turvey-house  was  in  the 
parish  of  Turvey.  (c) 

Though  the  post  office  marks  in  town  or  country,  proved  to  be  ETidenee. 
such,  are  evidence  that  the  letters,  on  which  they  appear,  were  in 
the  office  to  which  those  marks  belong  at  the  dates  which  tbev  speci- 
fied; yet  a  mark  of  double  postage  havinff  been  paid  on  a  letter  is 
not  01  itself  evidence  that  the  letter  contamed  an  enclosure*  Upon 
a  case  reserved,  the  Judges  held  a  conviction  wrong,  on  the  ground 
that  there  was  not  sufficient  evidence  of  a  double  letter  having  been 
put  into  the  post  office ;  the  clerk  who  put  it  into  the  office,  paid  the 
postage,  and  wrote  ^'  post  paid  2#.,''  not  naving  been  called  (d) 

The  offence  of  embezzling  monies  received  for  the  postage  of  Embeuling 
letters  was  made  punishable  by  the  5  Geo.  3,  c  25,  s.  19,  and  the  7  [^^P^*^** "^ 
Gea  3,  c  50,  s.  3.     But  these  statutes  are  repealed  by  the  1  Vict 
c.  32,  and  the  1  Vict  c  36,  contains  no  provisions  for  the  embezzle- 
ment of  monies  received  for  postage,  {e) 

In  a  case  where  the  prisoner  was  indicted  for  secreting  a  letter,  sioper's  ctse. 
containing  a  bank-note  for  ten  pounds,  the  jury  found  specially  that  Secretinff  a 
the  prisoner  was  an  officer  employed  in  the  business  of  the  post  office,  ^^^xowi^' 
in  stamping  and  feeing  letters ;  that  he  secreted  the  letter  in  question,  bexxle  the 
while  in  the  execution  of  his  office,  without  opening  it,  and  without  p<m^«* 
knowing  that  the  ten  pound  bank-note  was  contained  in  it ;  and  that 
he  secreted  it  with  intent  to  defiraud  the  king  of  the  postage  thereof, 
which  had  been  paid.     The  determination  of  the  Judges,  upon  this 
case,  was  never  communicated.  (/)  But  it  is  suggested  that  the  case 


(6)  Dawioii's  case,  ear,  Chambre,  J., 
Lancaster  Spr.  Ass.  1801,  and  befmre  the 
Judges,  Trm.  T.  1801.  2  East.  P.  C. 
c  16,  8.  39,  p.  605. 

(e)  Rex  9.  Pearson,  4  C.  &  P.  572, 
Littledale  and  Bosanqaet,  Js. 

(<f)  Rex  o.  Plomer,  Hil.  T.  1814,  Ross. 
k.  Ry.  264.  It  seems  to  hatre  been  consi- 
dered also  in  this  case,  that  though  a  letter 
foond  upon  the  prisoner  might  properly  be 
lead,  it  was  not  evidence  of  the  facts  stated 
in  H,  and  that  such  {acts  must,  therefore, 


be  profed  by  other  evidence. 

(e)  The  practice  recently  has  been  to  in- 
diet  in  soch  cases  under  the  2  Wm.  4, 
c.  4,  ante,  p.  203. 

(/)  Sioper's  case,  ear.  Blackstone,  J., 
O.  B.  1772.  2  East,  P.  C.  c  16,  s.  23. 
p.  583.  1  Leach,  81,  in  which  last  autho- 
rity it  is  said  that  the  prisoner  remained  in 
Newgate  till  July,  1777  ;  and  that  in  the 
following  session,  Sept.  1777,  there  was  no 
account  of  him. 
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seems  to  fall  within  one  of  the  offences  provided  for  by  the  5  Geo.  3, 
c.  25,  8.  19 ;  though  some  difficulty  might  have  arisen  in  bringing  it 
within  the  corresponding  clause,  7  Geo.  3,  c.  50,  s.  3,  because  it  ap- 
peared that  the  letteor  had  not  been  destroyed,  but  was  found  in  the 
prisoner's  custody.  (/) 
Pe«rce;8  case.        Jn  ^  case  upon  the  7  Geo.  3,  c.  50,  s.  2,  it  appeared  that  the  pri-. 
obtain^hr     ^^^^9  intending  to  steal  the  mail  bags,  went  one  night,  about  the 
nuil  bags         usual  time,  to  me  post-office  at  High  Wycombe ;  and,  pretendii^  to 
frai^lently      b^  the  mail  guard,  obtained,  from  the  person  who  was  there,  the  bags 
of  a  person'*'^  ®^  letters,  TOich  were  let  down  to  him  from  out  of  the  window  of  the 
in  the  post        post  office  by  a  string,  from  whence  he  took  them,  and  iomiediately 
*^M^  *°  ^"»     made  off.     Upon  these  fects  the  prisoner  was  convicted  on  a  count 
oatside'^  and     ^°  ^^  indictment  for  stealing  the  letters  out  of  the  post  office ;  and 
4t  was  holden     the  casc  being  submitted  to  the  consideration  of  the  twelve  Judges, 
^'*^*h'**^°*  they  were  all  of  opinion  that  the  conviction  was  risht;  and  that  the 
^^  offi^.        artmce  of  the  prisoner,  in  obtaining  the  deUvery  of  the  letters,  in  the 
bag,  out  of  the  house,  was  the  same  as  if  he  had  actually  taken  them 
out  himself,  {g)    In  this  case  the  property  did  not  pass ;  as  the  post- 
master had  no  proper^  in  the  man  bags  to  part  with,  {h) 
SSenrante  of  the      It  was  supposed  to  have  been  decided  that  the  second  section  of 

Sn^^^Si'of  ^^  ^  ^^'  ^»  ^  ^^'  ^^  ^^^  extend  to  servants  of  the  post  office.  {%) 
stediing  out  of  ^ut  the  report  of  such  decision  has  been  mentioned  as  incorrect 
the  post  office.  And  it  is  clear  that  a  person  might  be  convicted  under  the  third  sec- 
tion of  the  52  Geo.  3,  c.  14i$,  for  stealing  a  letter,  though  such  person 
had  an  employment  in  the  post  office,  especially  if  such  letter  aid  not 
come  to  him  m  the  course  of  his  employment  The  prisoner  was 
employed  by  the  post  office  to  deliver  letters,  and  not  to  sort  them ; 
but  he  did  sort  them,  when  regularly  he  ought  not  to  have  done  so, 
and,  whilst  sorting,  stole  a  letter.  The  indictment  charged  him  as  a 
sorter  with  secreting,  and  as  a  common  person  (under  sec.  3,  of  the  52 
Gea  3,)  with  stealing:  but  as  it  appeared  that  he  ought  not  to  have 
been  allowed  to  sort,  he  was  acquitted  of  secreting,  and  it  was  then 
urged  that  he  could  not  be  convicted  under  the  third  section,  because 
he  was  a  person  employed  in  the  post  office,  and  the  case  of  Rex  v. 
Pooley  was  cited.  A  case  being  reserved,  the  Judges  stated  that  the 
report  of  Rex  v.  Pooley  was  as  to  the  point  in  Question  mistaken ; 
that  Rex  v.  Simpson^  cor.  Lord  EllenWough,  Fhomson,  B.,  and 
Lawrence,  J.,  O.  B.  1810,  was  in  point  the  other  way ;  that  a  man 
who  stole  was  not  less  a  person  stealing  because  he  had  some  employ- 
ment in  the  office ;  and  that  upon  a  contrary  construction  if  a  person 
in  the  office  stole,  but  not  in  the  course  of  his  employment,  he  would 
be  unpunishable,  {j) 
Howatt's  case.  Previously  to  the  last  case  it  had  been  holden  that  a  letter-carrier 
Uolden  that      taking  letters  out  of  the  post-office,  intending  to  deliver  them  to  the 

(/)  2  East,  p.  C.  c.  16,  s.  23,  p.  583 ;  in  Skutt's  case  in  another  report  of  it  (I 

and  see  Howatt's  case,  xi^fruu  Leach,  106.    2  East,  P.  C.  c.  16,  s.  22, 

ig)   Pearce*s  case,  Hil.   T.    1793.     2  p.  582,)  namely,  that  the  letters  contained 

East,  P.  C.  c.  16,  8.  39,  p.  603.  numty^  and  not  any  secority  relating  to  the 

(A)  This  was  noticed  as  differing  the  payment  of  money  mentioned  in  the  statute, 
case  from  that  of  Atkinson,  2  East,  P.  C.  (/)  Rex  v.  Brown,  East.  T.  1817.  MS. 

c  16,  s.  104,  p.  673.     AniU,  p.  34.  Bayley,  J.,  and  Ross.  &  Ry.  32,  note  (a). 

(0  Rex  V.  Pooley,  Russ.  Cil  Ry.   31.  And  see  Rex  v.  Salisbury,  50.  &  P.  155, 

2  Leach,  904.     I  East.  P.  C.  Addenda,  where    Patteson,  J.,  held  that   a    letter 

xviL    3  Bos.  U  Pul.  315.     Skutt*s  case,  carrier  might  be  convicted  of  stealing  a 

O.  B.  July  Scss.  1774,  as  stated  in  Pooley*s  letter  out  of  a  post  office  upon  an  indict- 

case,  2  I^ach,  904.     A  different  objection  ment  under  the  52  Geo.  3,  c.  143. 
is  mentioned  as  the  giound  of  the  acquittal 
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owners,  but  to  embezzle  the  postage^  was  not  indictable  for  stealing  *  letter-carrier 
such  letters,  under  the  second  section  of  the  7  Geo.  3,  c  50.     The  ^"^^^ 
prisoner  was  a  letter-carrier  at  the  post-office,  at  Manchester;  he  office, intend. 
contrived  to  obtain  possession  of  the  tetters  in  question  before  they  iog  to  delWer 
were  counted  out,  md  deUvered  to  him,  by  any  of  the  clerks,  in  the  ^^^  {J^^  ^^ 
usual  way ;  and  be  was  detected  with  them  in  his  pocket,  in  the  let-  embezde  the 
ter-carrier's  room,  which  was  near  to  the  clerk  s  office.     But  it  po»tf««.  *" 
appeared  from  circumstances,  and  the  iury  so  found,  when  they  con-  Jj^ljj*^^* 
▼icted  him  of  the  offence  of  stealing  the  letters,  '^  tiiat  he  intended  7  Geo.  3, 
to  have  delivered  the  letters,  and  only  to  have  embezzled  the  postage."  c.  60,  ■.  2. 
Upon  the  case  being  afterwards  submitted  to  the  consideration  of  the 
twelve  Judges,  two  of  them,  at  first,  suggested  that  as  the  act  of  the 
prisoner  deprived  the  crown  of  its  lien,  though  there  were  no  intention 
to  defraud  the  true  owner,  it  was  as  much  larceny  as  stealing  from  a 
pawn-broker ;  and  that  the  clause  in  question  was  positive,  without 
adverdng  to  the  view  with  which  the  act  was  done.     On  the  other 
hand  it  was  observed  that  the  two  first  clauses  of  the  statute,  sec.  1 
and  2,  respected  the  safe  carriage  of  letters,  and  seemed  to  be  confined, 
as  appeared  fiirther  by  the  preamble,  to  a  taking  to  the  prejudice  of 
the  owner :  and  that  the  third  clause,  sec.  3,  was  for  the  protection 
of  the  revenue ;  which  went  to  shew  that  the  Legislature  did  not  mean 
to  protect  the  revenue  by  the  antecedent  clauses.     And  it  was  also 
observed  that  if  the  letters  had  been  so  taken  by  those  to  whom  they 
were  directed,  it  would  not  have  been  within  the  clause  under  con- 
sideration :  though,  if  it  were  a  question  of  larceny  at  common  law, 
it  would  be  equally  larceny  in  the  owner.     And  this  being  an  indict- 
ment on  the  statute,  and  not  for  taking  the  goods  of  such  an  one,  as 
charged  in  an  indictment  for  stealing  the  goods  of  a  bailee,  all  the 
Judges  ultimately  agreed  that  the  conviction  was  wrong,  on  the  find- 
ing of  the  jury,  which  negatived  a  stealing  within  the  act.  {k) 

Secreting  a  letter  containing  a  bill  of  exchange  was  not  within  the  ^     . 
52  Geo.  3,  c  143,  s.  2,  if  the  object  was  to  deliver  the  letter  with  its  letur  in^rder 
contents,  but  to  cheat  the  revenue  of  the  postage.     The  first  count  to  obuin  the 
stated  the  prS&ner  to  be  employed  in  stamping  letters,  and  that  he  P°^*9®  ^ 
secreted  a  letter  containing  bills  of  exchange.     The  second  count  whhinl^e  5^ 
charged  the  prisoner  with  stealing  the  bills.     The  prisoner  was  a  Gco.d,  c.  143, 
stamper  in  the  London  post-office,  and  havimr  been  seen  slip  a  letter  ^^^^^  ^^i^ 

.^r.  ^         ,^         *^i.i  1.^        1  t«i*i_j«j     wastodeliTer 

mto  bis  coat  pocket,  was  desired  to  empty  his  pocket,  which  he  did,  tho  letter,  and 
and  thereout  produced  eight  letters,  one  of  which  was  the  letter  stated  embenle  the 
in  the  indictment;  it  was  a  letter  written  firom  America,  and  put  in  T^^^^*- 
the  post-office  at  Liverpool  marked  *^  Liverpool  ship  letter :    firom 
whence  it  arrived  that  morning,  directed  ^^Mr.  Samuel  Williams, 
13,  Finsbury  Square."  It  was  and  had  been  taxed  as  a  double  letter, 
and  the  sum  of  three  shillings  and  twopence  marked  upon  it  as  the 
amount  of  postage,  and  had  been  afterwards  stamped  by  the  prisoner, 
whose  duty  it  was,  after  stamping  it,  to  deliver  it  to  the  sorter.    The 
other  seven  letters  were  single  letters,  and  it  was  sworn  that  they 
could  be  of  no  use  to  the  prisoner,  but  to  enable  him  to  receive  the 
postage.     When  the  prisoner  produced  the  letters,  he  was  asked  if 
he  had  any  explanation  to  give,  and  he  said  he  had  taken  them  to 
cog,  which  is  a  cant  phrase  for  taking  them  as  missorted  letters  to  get 

ik)  Howatt'ucasc,  I^ncastcrSum.  Au.  1795,  and  Mich.  T.  1795.    2  Eait,  P.  C.  c  16, 
I.  39,  p.  604. 
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the  postage.  The  jury  found  the  prisoner  ffuiltv^  but  added  that  they 
thouffht  uie  secreting  the  letter  was  only  for  the  purpose  of  appro- 
priating the  postage ;  and,  upon  a  case  reserved,  the  Judges  were  of 
opinion  that  as  the  statute  extended  to  such  letters  only  as  contained 
▼aluable  documents,  the  security  of  the  documents  was  the  object 
contemplated  by  the  Legislature,  and  as  the  prisoner  had  no  intention 
to  put  these  documents  in  hazaid,  or  to  prevent  the  person  for  whom 
they  were  intended  from  receiving  them,  the  case,  though  within  the 
letter,  was  not  within  the  spirit  of  the  act,  and  the  conviction  was 
therefore  wrong,  (n) 

The  52  Greo.  3,  c.  143,  s.  3,  made  it  felony  to  steal  ^^from  or  out 
"  Baoemng  of  any  POSt  office  or  house  or  place  for  the  receipt  or  delivery  of 
P^ofiiM  letters ;  and  under  that  act  it  was  held  that  a  receivmg  house  was  not 
and  tteding      &  ^*  V!^^  office,"  but  ^^  a  place  for  the  receipt  of  letters,"  and  that  the 


from  and  <mt  whole  shop  and  not  merely  the  letter-box  was  to  be  considered  *^a 
ofapottoiBce.  place  for  the  receipt  of  letters" ;  and  that  in  order  to  constitute  a 
stealing  from  or  out  of  such  place  the  letter  must  be  carried  out  of 
the  shop,  and  therefore,  if  a  person  took  a  letter  and  stole  its  contents 
in  the  shop,  that  was  not  an  offence  within  that  section  of  the  act 
The  indictment' in  some  counts  changed  the  prisoner  with  stealing  a 
letter  from  and  out  of  a  certain  post  office,  and  it  appeared  that  the  pri- 
soner was  servant  of  Mr.  Abram,  a  law  stationer,  at  a  shop  in  Middle 
Temple  lane,  which  was  a  receiving  house  of  the  general  post  office. 
Tlie  letter  in  question  was  taken  to  Mr.  Abram's  shop,  but  whether 
it  was  put  into  the  letter-box,  or  given  to  a  person  in  Mr.  Abram's 
shop  was  not  clearly  proved.  One  of  the  notes  contained  in  the 
letter  was  afterwards  found  in  a  boot,  in  a  room  of  a  house  opposite 
to  Mr.  Abram's  shop,  and  the  prisoner  acknowledged  having  put 
this  note  into  the  boot:  it  was  held  that  this  shop  was  not  a  post 
office  within  the  meaning  of  the  act ;  but  that  it  was  *'  a  place  for  the 
receipt  of  letters  ";  that  the  whole  room  was  the  place  tor  receiving 
letters  and  not  the  mere  box,  and  that  if  a  person  went  into  the  shop 
and  laid  a  letter  on  the  counter,  that  was  sufficient:  but  that  in  order 
to  convict  the  prisoner  of  stealing  the  letter  out  of  the  post  office 
the  jury  must  be  satisfied  that  he  took  the  letter  out  of  the  shop, 
and  it  was  not  sufficient  if  he  opened  it  in  the  shop  and  took  its  con- 
tents out  in  the  shop,  (o) 

It  has  been  held   that  letters  put  into  pigeon-holes  in  a  post 

Pigeon-holes     office  for  private  individuals  are  still  within  the  post  office.     On  an 

^^^^^        indictment  on  the  52  Geo.  3,  c.  143,  for  stealing  letters  from  the  poet 

a  poft  oAce.     office  at  Liverpool,  it  appeared  that  at  that  post  office  there  is  a  set  of 

pigeon-holes,  into  which  letters  for  certain  merchants,  who  pay  to  the 

post-master  a  guinea  a  year,  were  placed  immediately  on  their  arrival ; 

and  by  this  means  those  merchants  were  enabled  to  get  those  letters 

sooner  than  they  otherwise  would  do ;  it  was  objected,  that  as  soon 

as  the  letters  were  deposited  in  the  pigeon-holes  they  ceased  to  be  in 

the  post  office,  and  consequently,  that  the  indictment  for  stealing 

from  the  post  office  could  not  be  sustained ;  but  the  objection  was 

overruled,  (p) 

{%)  Rex  0.  Shaipoi  R.  &  M.  C.  C.  R.  reference  to  its  contents.  C.  S,  O. 
125.    Sec.  26  of  the  1  Vict  c.  36,  seems  (o)  Rex  v.   Pearson,  4  C.  &  P.  572. 

framed  to  meet  this  and|thc  preceding  case,  as  Littledale  and  Bosanquet,  Js. 
it  makes  the  offence  to  secrete,  **  for  any  ( p)  Brett's  case,  1  Lew.  228,  Vaughan, 

purpose  whatever,"  a  post  letter,  without  B. 
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The  62  Geo.  3,  c.  143,  s.  2,  contained  two  clauses  one  relating  to 
letters  &c.  with  which  persons  employed  under  the  post  office  liad 
been  ^'  entrusted  in  consequence  oi  such  employment/'  the  other  re- 
lating to  letters,  &c.  which  in  any  other  manner  came  into  the 
possession  of  such  persons  ^*  whilst  so  employed."  The  prisoner,  who 
was  indicted  under  this  act  for  stealing  a  letter  from  the  poet  office 
at  Dursley,  was  employed  by  the  post-mistress  at  Dursley  to  cany 
letters  from  Dursley  to  Berkeley,  and  the  evidence  tended  to  show 
that  he  had  stolen  a  letter,  sent  fi*om  Cardiff  and  directed  to  Dudley, 
but  which  had  been  missent  to  Dursley.  Patteson,  J.,  ^^  I  think  tbia 
letter  cannot  be  said  to  have  come  to  his  hands  in  consequence  of 
his  employment,  because  he,  as  a  letter  carrier  from  DurBley  to 
Berkeley,  would  not  have  a  letter  addressed  from  Cardiff  to  Dudley 
come  to  his  hands  in  the  course  of  his  duty.  However  the  second 
section  of  the  act  goes  on  ^  whilst  so  employed.'  The  question  then 
is,  whether  those  words  relate  to  time  only,  or  whether  they  make  it 
essential  that  the  letter  should  come  to  his  hands  in  the  course  of 
his  duty.  I  am  inclined  to  think  that  they  relate  merely  to  time, 
because  the  words  *  in  consequence  of  such  employment'  are  used  in 
another  part  of  the  section."  (q) 

Under  the  52  Geo.  3,  c.  143,  s.  3,  which  provided  for  the  stealing 
mail  bags,  &c.  from  '^any  carriage  or  from  the  possession  of  any 
person  employed  to  convey  letters,"  in  a  case  where  a  mail  rider 
had  fixed  tne  mail  portmanteau  on  the  saddle  of  his  horse,  containing 
four  bags  of  letters,  and  had  slung  the  bridle  of  his  horse  on  a  staple 
at  the  stable-door  of  the  post  office  about  thirty  yards  frY)m  the  door 
of  the  house,  and  then  went  into  the  house  to  put  on  his  ffreat 
coat,  and  stiud  about  two  minutes,  and  in  the  interval  the  roboery 
took  place ;  it  was  held  to  be  a  stealing  from  the  possession  of  the 
mail  rider,  (r) 

In  a  case  upon  the  7  Geo.  3,  c.  50,  s.  2,  where  it  appeared  that  A  dnft  or 
the  check  or  araft  which  the  prisoner  had  taken  out  of  the  letter  was  ^^^"  "^ 
drawn  on  unstamped  paper,  it  was  objected  on  behalf  of  the  prisoner  maj^n!^^ 
that  it  could  not  be  received  in  evidence,  even  as  a  medium  to  show  oeWed  in 
that  he  had  stolen  the  letter ;  but  the  court  overruled  the  objection,  !^^?2i  ^" 
being  of  opinion  that  the  draft,  though  unstamped,  might  be  received  potet,^-Mto^' 
in  evidence  for  collateral  purposes,  though  not  for  the  purpose  of  re-  prore  the 
covering  the  money  containea  in  it    And  they  relied  upon  the  cases  ■*«^'>«»  ^^ 
in  vrhich  it  had  been  decided  that  such  an  instrument  might  be  given 
in  evidence  on  an  indictment  for  forging  it,  or  in  an  action  to  recover 
the  penalty,  (s) 

(a)  Bex  9.  Sdiibiiry,  5  C.  &  P.  156,  and  ($)  Pooley't  (leoood)  caie,  O.  B.  1801 . 

M8S.  C.  S.  O.     The  new  act  omits  the  2  Leach,  900,  S.  C.    1  East,  P.  C.  Ad- 

dittiaccion  contained  in  the  52  Geo.  3,  denda,  x?ii.  and  3  Boa,  &  Pul.  315.    And 

c  143.  tee  Morton's  case,  and  Recnlist's  case,  poft, 

(r>  Bex  9.  Robinson,  3  Stark.  N.  P.  C.  Chap,  on  Forp§r^, 
485.  Wood.  B. 
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OF  LABCENY  AND  EMBEZZLEMENT  OF  NAVAL  AND  BaLITART 

STORSa. 

4  Geo.  4,  The  4  Geo.  4,  c.  53,  enacts,  *^  That  every  person  who  shall  be 

^63.  Penons  lawfully  convicted  of  steaUns  or  embezzling  his  MajestVs  ammuni- 
emb(^^  ^0^9  ^^^  cordage,  or  nav^  or  military  stores,  or  of  procuring, 
antmanitionor  counselling,  aiding  or  abetting  any  such  offender  shall  be  liable,  at 
*^^T°*]?J ^  the  discretion  of  the  court,  to  be  transported  beyond  the  seas  for 
may  betrans- '  ^^^'^y  ^^  ^OT  any  term  not  less  than  seven  years,  or  to  be  imprisoned 
ported,  &c.  onlv,  or  to  be  imprisoned  and  kept  to  hard  labour  in  the  common 
gaol  or  house  ot  correction  for  any  term  not  exceeding  seven 
years.'*  (a) 
1060.1,  St  2,  Some  provisions  respecting  the  embezzlement  of  naval  stores, 
c.  26.  when  under  the  value  of  twenty  shillings,  were  made  by  the  1  (Sea 

1,  Stat.  2,  c.  25,  but  that  statute  was  repealed  by  the  2  Wm.  4, 
c.  40,  s.  35.  (6) 
9  Oeo.3,c  90,  The  9  Geo.  3,  c.  30,  s.  5,  relates  to  the  apprehension  of  persons 
1. 5.  Ab  to  stealing  or  embezzling  naval  stores.  It  enacts  '^  that  for  the  more 
sion  of  penons  speedy  and  effectual  bringing  to  justice  persons  guilty  of  stealing  or 
stoalmff  or  embezzling  his  Majesty's  navu  stores,  the  treasurer,  comptroller,  sur- 
embodiiig  yeyor,  clerk  of  the  acts,  or  any  commissioners  of  the  navy  for  the 
^^  time  being,  may,  from  time  to  tune  in  all  places  whatsoever,  exercise 

the  office  of  a  justice  of  the  peace  to  all  intents  and  purposes,  in 
causing  any  person  who  shall  be  charged  with  stealing  or  embezzlii^ 
of  any  naval  stores,  the  property  of  his  Majesty,  to  be  apprehended 
committed,  and  prosecutea  for  the  same ;  and  it  requires  all  con- 
stables and  other  officers  to  execute  and  obey  all  warrants  of  such 
persons,  touching  any  of  the  matters  and  things  thereinbefore  con- 
tained." 

Provision  is  made  by  the  Annual  Mutiny  Acts  for  the  punishment 
of  persons  embezzling  military  and  naval  stores,  by  the  proceedings 
of  a  court-martial. 

The  5  Vict  c.  12,  s.  8,  the  Annual  Mutiny  Act,  enacts,  that  "  every 
paymaster  or  other  commissioned  officer  of  her  Majesty's  forces,  or 
any  person  employed  in  the  ordnance  or  commissariat  department, 
or  m  any  manner  in  the  care  or  distribution  of  any  money,  provisions, 

(a)   AH    the  other   provisions  of   this  and  1  Vict.  e.  90,  s.  5.     See  ante,  p.  135, 

statute  are  repealed  by  the  7  &  8  Oeo.  4,  note  (6). 

c.  27.    No  proyision  is  made  by  the  4  (6)  The  act  is   wholly    repealed,    ex- 

Oeo.  4,  for  tne  punishment  of  accessories  cept  so  much  thereof  as  continues  two 

after  the  fact,  they  are  therefore  punishable  actt  made  in  the  eleventh  William  tike 

under  the  7  &  8  Oeo.  4,  c  28,  s.  8  &  9,  Third,  and  the  fifth  of  Anne. 
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forage,  or  stores,  who  shall  embezzle  or  fraudulently  misapply,  or  be 
concerned  in  or  connive  at  the  embezzlement,  fraudulent  misappli- 
cation, or  damage,  of  any  money,  provisions,  forage,  arms,  clothing, 
ammunition,  or  other  military  stores  belonging  to  her  Majesty  s 
forces  or  for  her  use,  may  be  tried  for  the  same  by  a  general  court- 
martial,  which  may  adjudge?  any  such  offender  to  be  transported,  as 
a  felon  fer  life  or  for  any  certain  term  of  years,  or  to  suffer  such 
punishment  of  fine,  imprisK)nment,  dismissal  from  her  Majesty's 
service,  and  incapacity  of  serving  her  Majesty  in  any  office  civil  or 
military,  as  such  court  shall  thuik  fit,  according  to  the  nature  and 
degree  of  the  offence,  and  every  such  offender  shall,  in  addition  to 
any  other  punishment,  make  good  at  his  own  expense  the  loss  and 
damage  sustained,  which  shall  have  been  ascertained  by  such  court- 
martial  ;  and  the  loss  and  damage  so  ascertained  as  aforesaid  shall 
be  a  debt  to  her  Majesty,  and  may  be  recovered  in  any  of  her 
Majesty's  courts  at  Westminster  or  in  Dublin,  or  the  court  of  exchequer 
in  IScotland  or  in  any  court  in  her  Majesty's  colonies,  where  a  person 
sentenced  by  such  court  martial  shall  be  resident  after  the  said  judg- 
ment shall  be  confirmed  and  made  known."  (c) 

Hie  offences  of  knowingly  receiving,  or  concealing  naval  or  mHi- 
tary  stores  which  have  been  stolen,  or  of  unlawfully  having  posses- 
sion of  naval  or  military  stores,  will  be  mentioned  in  a  suosequent 
chapter. 

(«)  Aad  see  a  siiuilar  profiskm  in  tbe  Marine  Mutiny  Act,  6  YicL  e,  12,  s.  1^ 
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7  &  8  G«o.  4, 
c  29.  Stealing 
certain  goods 
in  process  of 
manuftusture, 
ponishable  by 
transportation, 
&c. 


Principals  in 
the  second 
degree,  and 


OP  LABcsmr  OP  cloth  anp  other  articles  in  a  process  or 

MANUPACTURB. 

Particular  provisions  have  been  enacted  by  several  statutes  for 
punishing  the  embezzlement  of  articles  in  a  course  of  maniifacturey 
which  as  thev  relate  to  petty  offenders,  (principally  workmen  em- 
ployed in  particular  maniuactories)  and  subject  tnem  to  the  summary 
jurisdiction  of  justices  of  the  peace,  do  not  come  within  the  scope  of 
this  treatise,  (a) 

Tlie  7  &  8  Geo.  4,  c.  29,  s.  16,  enacts,  ''that  if  any  peraon  shall 
steal  to  the  value  of  ten  shillings  any  goods  or  article  of  silk,  woollen, 
linen  or  cotton,  or  of  any  one  or  more  of  these  materials  mixed  with 
each  other,  or  mixed  with  any  other  material,  whilst  laid,  placed  or 
exposed  durine  any  stage,  process,  or  progress  of  manufacture^  in 
any  building,  nelcl,  or  ouier  place,  every  such  offender  being  con- 
victed thereof  shall  be  liable  to  any  of  the  punishments  which  the 
court  may  award  as  hereinbefore  last  mentioned." 

The  1  Vict  c.  90^  s.  2,  recites  this  section  and  enacts,  that  so  much 
of  the  said  act  as  relates  to  the  punishment  of  persons  convicted  of 
any  of  the  ofiences  hereinbefore  specified  as  m  that  act  contained 
shall  from  and  after  the  commencement  of  this  act  (1st  October,  1837) 
be  repealed ;  and  that ''  every  person  convicted  after  the  commence- 
ment of  this  act  of  any  of  such  offences  respectively  shall  be  liable  to  be 
transported  beyond  the  seas  for  any  term  not  exceeding  fifteen  years 
nor  less  than  ten  years,  or  to  be  imprisoned  for  any  term  not  ex- 
ceeding three  years."  And  by  sec  3,  "  it  shall  be  lawful  for  the 
court  to  direct  such  imprisonment  to  be  with  or  without  hard  labour, 
in  the  common  gaol  or  nouse  of  correction,  and  also  to  direct  that  the 
offender  shall  be  kept  in  solitary  confinement  for  any  portion  or  por- 
tions of  such  imprisonment  or  of  such  imprisonment  with  hard 
labour,  not  exceeding  one  month  at  any  one  time,  and  not  exceeding 
three  months  in  any  one  year,  as  to  the  court  in  its  discretion  shaU 
seem  meet" 

By  the  7  &  8  Geo.  4,  c.  29,  s.  61,  principals  in  the  second  d^ree 
and  accessories  before  the  &ct  are  punishable  in  the  same  manner  as 
principals  in  the  first  degree ;  and  accessories  after  the  fact,  (except 
receivers  of  stolen  property)  are  liable  to  be  imprisoned  for  any  term 
not  exceeding  two  years.  (6) 


(a)  The  greater  pert  of  them  wUl  be 
found  collected  and  well  arranged  in  5 
Burn't  Jwt.  tit  ServaUt. 


(6)  AnU,  p.  3.  As  sec.  61  only  relatee 
to  feloniei  punishable  under  that  act,  it 
admits  of  doubt  whether  principals  in  the 
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Some  questions  may  possibly  arise  upon  the  words  '^laid,  placed  Caiei  upon  the 
or  exposed  during  any  stage,  process  or  progress  of  manufacture  in  ^^qJ^  ^ 
any  building,  field,  or  other  place,''  In  a  case  in  which  the  prisoner  c.  27. 
was  indicted  upon  the  18  Geo.  2,  c  27,  (now  repealed,)  for  stealinff 
yam  out  of  a  bleaching  ground,  the  evidence  was  that  the  yam  had 
been  spread  upon  the  ground,  but  was  afterwards  taken  up  and  thrown 
into  heaps  in  order  to  be  carried  into  the  house,  in  which  state  some 
of  it  was  stolen  b^  the  prisoner ;  Thomson,  B.,  held  that  the  case 
did  not  come  within  the  statute,  as  there  was  no  occasion  to  leave 
the  yam  upon  the  ground  in  the  state  in  which  it  was  taken  by  the 
prisoner,  (c)  So  in  another  case  upon  that  statute  where  the  indict* 
ment  was  for  stealing  calico  placed  to  be  printed  and  dried  in  a 
certain  building,  it  was  held,  that  in  order  to  support  the  capital 
charge,  it  was  necessary  to  prove  that  the  building  from  which  the 
calico  was  stolen  was  made  use  of  either  for  drying  or  printing 
calico,  {d)  But  it  should  be  observed,  that  this  repealed  statute 
mentioned  particularly  a  building,  &c.  made  use  of  by  any  calico 
printer,  &c.  for  printing,  whitening,  bowking,  bleaching,  or  drying. 

It  has  been  decided  in  a  case  upon  the  7  &  8  Geo.  4,  c.  30,  s.  3, 
that  goods  remain  in  a  ^^staee"  ^^ process"  or  '^progress  of  manu- 
facture," though  the  texture  be  complete,  if  they  be  not  yet  brought 
into  a  condition  fit  for  sale,  {e) 

second  degree  and  accessories  are  now      1800. 

'>le  under  it ;    if  not,  they  would  (d )  Rex  v.  Dixon  and  others,  Ross.  & 


seem  punishable  as  for  a  felony  not  specially  Ry.  63. 

provided  for.     See  note  (6),  ante,  p.  135.  («)  Rex  o.  Woodhead,   1   M.  &  Robw 

(c)  Hngtirs  case,  ear.  Thompson,  B.,  649»  Colerid^,  J.     See  this  case  in  ita 

at  Toik,  4  Black.  Com.  240»  note  (8),  ed.  proper  place  ra  chap.  52. 
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CHAPTER  THE  TWENTY-FOURTH. 


Qu,  offeace  at 
common  liw. 


OF  LARCENY  BY  TENANTS  AND  LODGERS. 

It  Vras  long  doubted  whether,  as  a  lodger  had  a  special  property 
in  the  goods  which  were  let  with  his  lodgings,  the  stealing  of  them 
was  felony :  (a)  and  it  was  at  length  decided  by  a  majority  of  the 
Judges  that  it  was  not  (i)  In  consequence  of  this  decision,  the 
3  Wm.  &  M.  c  9,  s.  5,  was  passed,  which,  after  reciting  that  it  was 
a  frequent. practice  for  idle  and  disorderly  persons  to  hire  lodgings 
with  an  intent  to  have  an  opportunity  to  take  away,  imbezil,  or  purlom 
the  goods  and  furniture  bemg  in  such  lodgings,  enacted  and  declared 
that  if  any  person  or  persons  should  take  away,  with  an  intent  to 
steal,  imbezii,  or  purloin,  any  chattel,  bedding,  or  furniture,  which 
by  contract  or  agreement  he  or  they  were  to  use,  or  should  be  let  to 
him  or  them  to  use,  in  or  with  such  lodging,  such  taking,  im- 
bezzilling,  or  purloining,  should  be  to  aU  intents  and  purposes  taken, 
reputed,  and  adjudged  to  be  larceny  and  felony,  and  the  offender 
should  suffer  as  in  case  of  felony. 

Several  points  of  nicety  and  difficulty  arose  upon  the  construc- 
tion of  this  statute,  and  upon  the  statement  of  the  contract  in  the 
indictment,  (c)  but  it  was  repealed  by  the  7  &  8  Geo.  4,  c.  27, 
and  the  statute  passed  for  consolidating  and  amending  the  laws  rela- 
tive to  larceny  has  substituted  a  more  simple  enactment,  and  provided 
that  the  indictment  shall  be  in  the  common  form  as  for  larceny. 


(a)  Rayen*!  aUeu  Aston*t  case,  Rel.  24, 
81,  82.  I  Hawk.  P.  C.  c.  43,  s  2.  And 
soe  as  to  a  special  property  or  bare  use,  &c., 
aniiit  p.  21. 

(6)  MeereB*8  case.  Show.  60.  One  of  the 
Judges  thought  it  was  felony,  and  that  a 
lodger  had  a  bare  use  of  the  goods,  like 
a  guest.  And  two  of  the  judges  only 
thouffht  it  no  felony,  because  no  intent  was 
found  to  steal,  either  in  the  taking  the 
lodgings,  or  carrying  away  the  goods.  And 
all  the  judges  thou^t  it  a  point  deserving 
very  good  consideration.  Show.  55.  Mr. 
East  remarks  upon  the  point,  that  if  it 
clearly  appear  that  a  lodger  took  the 
lod^ngs  with  intent  to  gain  a  better  oppor- 
tunity of  rifling  them,  and  to  elude  the  law, 
there  seems  no  reason  why  it  should  not  be 
felony  at  common  law.  2  East,  P.  C. 
c.  16,  s.  26,  p.  585.  And  in  6  Ev.  Col. 
Stat.  Pt.  V.  CI.  VII.  No.  17,  p.  472, 
note  ( 13),  a  qu.  is  made  whether  it  would 
not  now  be  holden  that  a  lodger  purloining 


furniture  is  guilty  of  larceny  at  common 
law,  on  the  ground  of  the  possession  still 
continuing  in  the  owner  of  the  house. 
But  it  has  lately  been  ruled  that  if  a  man 
hires  a  lodging  with  intent  that  a  comrade 
of  his  may  steal  the  furniture,  tho  thief 
cannot  be  indicted  at  common  law  as  for 
stealing  the  goods  of  the  original  owner. 
Rex  e.  Belstead,  East  T.  1820,  MS. 
Bayley,  J.,  and  Russ.  &t  Ry.  411. 

(c)  2  East,  P.  C.  586.  6  Ev.  Col.  Stat. 
Pt.  V.  CI.  VIL  No.  17,  p.  472,  note  (14). 
Brown*s  case,  I  Hawk.  P.  C.  c.  43,  s.  3. 
Palmer's  case,  2  Leach,  6&0.  2  East,  P.  C. 

586.  Pope*s  case,  1  Leach,  336.    2  East, 

587.  Bill's  case,  1  Hawk.  P.  C.  c.  43, 
s.  7.  Rex  o.  Goddand  and  Eraser.  2 
Leach,  545.  Pike's  case,  I  Hawk.  P.  C. 
c.  43,  s.  4.  Mann's  case,  1  Hawk.  P.  C 
c.  43,  s.  6.  Butler's  case,  1  Hawk.  P.  C. 
c.  43,  s.  8.  Rex  V.  Hcaley,  R.  &c  M. 
C.  C.  R.  I.  Rex  V.  Bew,  Russ.  &  Ry. 
480. 
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The  7  &  8  Geo.  4,  c.  29,  s.  45,  for  the  punishment  of  depredations  7  &  B  G«).  4, 
committed  by  tenants  and  lodgers,  enacts,  "  that  if  any  person  shall  ^e^tt  imd 
steal  any  chattel  or  fixture  let  to  be  used  by  him  or  her  in  or  with  lodgen  steal- 
any  house  or  lodging,  whether  the  contract  shall  have  been  entered  ing "7PJ[^ 
into  by  him  or  her,  or  by  her  husband,  or  by  any  person  on  behalf  J^jjlwor 
of  him  or  her,  or  her  husband,  every  such  offender  shall  be  guilty  of  apartmenti 
felony,  and  being  convicted  thereof,  shall  be  liable  to  be  punished  in  let  to  them, 
the  same  manner  as  in  the  case  of  simple  larceny ;  {£)  and  in  every 
such  case  of  stealing  any  chattel,  it  shall  be  lawful  to  prefer  an  in- 
dictment in  the  common  form  as  for  larceny,  and,  in  every  such  case 
of  stealing  any  fixture,  to  prefer  an  indictment  in  the  same  form  as 
if  the  offender  were  not  a  tenant  or  lodger,  and  in  either  case  to  laj 
the  property  in  the  owner  or  person  lettmg  to  hire.'' 

{d)  Antt,  p.  1. 


q3 
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CHAPTER  THE  TWENTY-FIFTH, 


OF  EMBEZZLEMENTS  AND  FRAUDS  BT   BANKRUPTS. 


6  Geo.  4, 
c.  18.    Bank- 
rupt not  sur- 
rendering and 
tubmitting  to 
beezamtned; 


or  not  making 
discorerjr  of 
his  estate  and 
eiFects; 


or  not  deliver- 
ing up  bis 
gcrads,  books, 


orremoYing 
or  embenling 
tu  the  ralue 
of  \0L  felony. 

Punishment. 


Lord  Chan- 
cellor  may 
enlarge  time 
Uh  surrender. 


The  6  Geo.  4,  e.  16,  s.  112»  enacts,  "thst  if  any  person  against 
whom  any  commission  has  been  issued,  or  shall  hereafter  be  issued, 
whereupon  such  person  hath  been  or  shall  be  declared  bankrupt, 
shall  not,  before  three  of  the  clock,  upon  the  forty-second  day  after 
notice  thereof  in  writing,  to  be  left  at  the  usual  place  of  abode  of  such 
person,  or  personal  notice  in  case  such  person  oe  then  in  prison,  and 
notice  given  in  the  London  Gazette  of  tne  issuing  of  the  commission, 
and  of  the  meetings  of  the  commissioners,  surrender  himself  to  them, 
and  sign  or  subscribe  such  surrender,  and  submit  to  be  examined 
before  them,  from  time  to  time,  upon  oath,  or,  being  a  Quaker,  upon 
solemn  affirmation ;  or  if  any  such  bankrupt,  (a)  upon  such  examin- 
ation, shall  not  discover  all  his  real  or  personal  estate,  and  how  and 
to  whom,  upon  what  consideration,  and  when  he  disposed  of,  assigned 
or  transferred  any  of  such  estate,  and  all  books,  papers,  and  writings 
relating  thereunto,  (except  such  part  as  shall  have  been  reallj  and 
bond  fide  before  sold  or  disposed  m  the  way  of  his  trade,  or  laid  out 
in  the  ordinary  expense  of  nis  family) ;  or  if  any  such  bankrupt  shall 
not,  upon  such  examination,  deliver  up  to  the  commissioners  all  such 
part  of  such  estate,  and  all  books,  papers,  and  writings  relating  there- 
unto, as  be  in  his  possession,  custoay,  or  power,  (except  the  necessary 
wearing  apparel  of  himself,  his  wife,  and  children) ;  or  if  any  such 
bankrupt  shall  remove,  conceal,  or  embezzle  any  part  of  such  estate, 
to  the  value  often  pounds  or  upwards,  or  any  books  of  account,  pa- 
pers, or  writings  relating  thereto,  with  intent  to  defraud  his  creditors, 
every  such  banknipt  shall  be  deemed  guilty  of  felony,  and  be  liable 
to  be  transported  for  life,  or  for  such  term,  not  less  than  seven  years, 
as  the  court  before  which  he  shall  be  convicted  shall  adjudge,  or  shall 
be  liable  to  be  imprisoned  only,  or  imprisoned  and  kept  to  hard  labour 
in  any  common  gaol,  penitentiary-house,  or  house  of  correction,  for 
any  term  not  exceeding  seven  years."  (6) 

The  113th  section  enacts,  'Hhat  the  Lord  Chancellor  shall  have 
power,  as  often  as  he  shall  think  fit,  from  time  to  time  to  enlarge  the 
time  for  the  bankrupt  surrendering  himself  for  such  time  as  the  Lord 


(a)  Lord  Henley  Bank.  L.  383,  ob- 
serves, **  there  is  an  inaccuracv  in  this 
clause,  which  should  be  remedied  on  a 
future  revision  of  the  law ;  it  has  omitted 
the  words  '  in  case  of  any  defiiult  or  wilful 
omission.'*' 

(h)  "  The  words  *  such  bankrupt,'  mean 
a  person  not  merely  declared  a  bankrupt  by 


the  commissioners,  but  a  person  liable  to  be 
so  *  declared.'"  Per  Parke,  J.,  Rex  v. 
Jones,  4  B.  &  Ad.  345.  "  The  worda 
'  such  bankrupt'  import  not  merely  a  peraoa 
against  whom  a  valid  commission  hat 
issued,  but  one  who  has  become  banknqA.' " 
per  Patteson,  J.,  ibid. 


CHAP.  XXV.]  OJ  Embezzlements  and  Frauds  hy  Bankitipts.  229 

> 

Chancellor  shall  think  fit,  so  as  every  such  order  be  made  six  days 
at  least  before  the  day  on  which  such  bankrupt  was  to  surrender 
himself.'' 

The  115th  section  enacts,  "that  if  any  bankrupt  apprehended  bv  Prow  for 
any  warrant  of  the  commissioners  shall,  within  the  time  hereby  al-  JJJSurtS!^  **' 
lowed  for  him  to  surrender,  submit  to  be  examined,  and  in  all  things  apprehended, 
conform,  he  shall  have  the  same  benefit  as  if  he  had  voluntarily  sur- 
rendered." 

Upon  the  repealed  statute  5  Geo.  2,  c.  30,  which  contained  pro-  RepeeUd 
visions  of  a  similar  nature,  though  (as  to  some  of  them)  imperfectly  ^UJ^^^,  30. 
filmed,  it  was  observed,  that  no  instance  ever  occurred  of  a  capital 
punishment,  or  (as  was  believed)  of  a  capital  conviction,  for  the  mere 
omission  to  surrender,  (c)  And  the  learned  Judges  presiding  in  the 
Court  of  Chancery,  in  many  instances,  superseded  commissions,  in 
order  to  prevent  a  prosecution  for  not  surrendering  in  time,  where 
there  did  not  appear  to  have  been  any  intention  in  the  bankrupt  of 
defrauding  his  creditors  by  not  appearing  within  the  time  appointed, 
and  where  his  absence  proceeded  rather  from  an  ignorance  of  the 
consequence,  or  accident  {d)  Such  an  order  did  not,  however, 
prevent  a  prosecution,  but  operated  only  as  an  intimation  of  the  Chan* 
cellor's  opinion  that  the  bankrupt  did  not  keep  out  of  the  wav  fraudu- 
lently, and  that  it  was  a  case  m  which  the  Chancellor  did  not  see 
reason  to  think  that  if  prosecuted  he  would  have  been  convicted;  {e) 
and  it  appears  clear  that  there  must  have  been  a  wilful  omission  to 
surrender  to  constitute  a  felony*  (/) 

Very  few  points  appear  in  the  books  upon  the  construction  of  this  Pointi  upon 
repealed  statute,  and  some  of  them  are  mapplicable  to  the  present  the  repealed 
kw.  {g) 

In  an  early  case,  upon  the  repealed  statute,  an  objection  was  taken 
to  an  indictment  that  there  ought  to  have  been  an  averment  in  the 
indictment,  that  the  commissioners  did  sit,  and  that  those  commis- 
sioners should  have  been  named ;  whereas  they  were  not  named  in 
the  notice,  which  only  set  forth  that  he  was  required  to  surrender  to 
the  commissioners  at  Guildhall ;  and  it  might  as  well  be  understood 
of  the  commissioners  of  sewers,  or  of  the  lieutenancy,  as  of  the  com- 
missioners  of  bankrupts,  for  they  all  sit  at  the  same  Guildhall,  The 
court  were  of  opinion  that  this,  together  with  other  objections,  was 
good.  (A) 


statute. 


(e)  4  £▼.  Col.  SUt  Bankmptt,  p.  88. 

id  )  Bx  parte  Wood,  I  Atk.  222.  Ex 
parte  Stdim,  I  Madd.  249. 

Ce)  By  the  Vice-Cbancellor  in  ex  parte 
Shiles*  1  Madd.  249. 

(/)Id.ibid. 

(g}  The  I  Geo.  4,  c.  115,  s.  1,  after  re- 
citiiig  10  nmeh  of  the  5  Oeo.  2,  c.  30,  aa 
nade  it  a  capital  felony  for  a  bankrupt  to 
eonoeal,  embenle,  &c.,  to  the  value  of  2(tf., 
or  any  books  of  account,  &c.,  with  an 
mtent  to  defrand  his  creditors,  enacted,  that 
so  much  of  the  said  act  as  inflicted  capital 
punishment  of  death  on  the  oflfenoe  therein- 
befisre  recited  should  be  repealed,  and  that 
soy  person  duly  conTicted  of  tlM  olTenoe 
tberciobefore  recited,  which  was  punishable 
with  death,  under  the  recited  act,  should 
be  liable  to  be  transported  beyond  the  seas 


for  life,  or  for  such  term  not  less  than  seven 
yeirs,  as  the  court  should  adjudge,  or 
should  be  liable  to  imprisonment,  or  im- 
prisonment and  hard  luraur,  for  any  term 
not  exceeding  seven  years.  Then  suc- 
ceeded the  6  Geo.  4,  c,  16. 

(A)  Rex  9.  Frith,  O.  B.  1738.  1  Leach, 
1 0.  Upon  this  opinion  of  the  court  being 
pronounced,  the  prosecutor  moved  that  the 
mdictment  might  be  quashed.  But  the 
court  said  it  was  by  no  means  proper  to 
encourage  the  quashing  of  indictments  alter 
prisoners  have  pleaded.  The  motion  was 
accordingly  refused ;  and  the  prisoner  being 
put  upon  his  defence,  an  acquittal  was 
entered,  1  Leach,  1 1 .  But  the  court  may, 
in  its  discretion,  quash  an  indictment  at 
any  time  before  the  jury  are  charged  with, 
the  trial  of  the  prisoner. 
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Nicety  in  It  was  observed  that  the  principal  nicety  in  framing  an  indictment 

framing  indict-  on  that  Statute  consisted  in  the  recital  of  the  proceedings  before  and 

nients  on  ja1_  ••/•> 

that  statute.       ™der  the  commission.  («) 

And  the  necessair  evidence  required  attention ;  as  it  was  necessary 
to  prove  regularly  the  tradings  the  petitioning  creditor's  debt,  the  act 
of  bankruptcy,  the  issuing  the  commission,  and  the  subsequent  pro- 
ceedings. ^'  While  the  commission  subsists,  its  validity  may  be  as- 
sumed for  certain  civil  purposes ;  but  when  a  criminal  case  occurs, 
unless  the  party  was  a  bankrupt,  all  falls  to  the  ground.''  {f)  In  a 
case  where  a  defendant  was  indicted  for  refusing  to  give  the  commis- 
sioners an  account  of  his  effects,  he  was  acquitted  on  the  ground  that 
he  was  an  infimt  at  the  time  the  debts  were  contracted,  and  could 
not,  therefore,  be  a  bankrupt  for  debts  which  he  was  not  obliged  to 
pay.  {k)  And  it  has  since  been  held  that  a  commission  against  an 
inrant  is  void,  {t)  And  the  Court  of  Chancery  refused  to  lend  its 
aid  to  a  prosecution  on  that  statute  by  ordering  the  clerk  under  the 
commission  to  attend  the  trial,  and  produce  the  proceedings,  (m) 

The  following  points  were  understood  to  have  been  decided  in  a 
case  upon  the  repealed  statute  in  which  the  defendant  was  charged 
by  the  indictment  with  concealing  his  effects  to  the  amount  of  20^ 
with  intent  to  defraud  his  creditors :  first,  that  an  averment  in  an  in- 
dictment for  felony,  that  a  commission  issued  under  the  great  seal  of 
Great  Britain^  was  sufficiently  proved  by  evidence  that  it  issued 
under  the  great  seal  of  Great  Britain  and  Ireland ;  secondly,  that  a 
bankrupt  could  not  set  up  a  prior  secret  act  of  bankruptcy  to  invalidate 
his  commission ;  thirdly,  that  a  creditor  might  prove  the  act  of  bank- 
ruptcy before  the  commissioners ;  and,  fourthly,  that  a  commission 
of  oankruptcy  was  not  liable  to  any  of  the  stamp  duties  imposed  by 
the  44  Geo.  3,  c.  98.  (n)  But  it  has  since  been  doubted  whether  on 
such  an  indictment  the  petitioning  creditor  is  a  competent  vntness.  (o) 

It  was  also  niled  that  on  an  indictment  against  a  bankrupt  where 
the  petitioning  creditors'  debt  was  alleged  to  be  due  to  A.,  B.,  and 
C,  surviving  executors  of  the  last  will  and  testament  of  D.,  after 
proof  that  A.,  B.,  and  C,  were  the  executors,  and  were  directed  by 
the  will  to  carry  on  the  business,  it  was  necessary  to  prove  that  they 
all  assented  to  act  in  discharge  of  the  trust :  and  that  a  general  ad- 
mission by  the  prisoner  of  a  debt,  due  to  the  executors  of  D.,  would 
not  supply  the  defect  {p) 


m 


(i)  2  Chit.  Grim.  L.  511,  notes. 

(7)  By  Lord  Ellenborough,  C.  J, 
Hex  0.  Funshon,  3  Campb.  97. 

(A)  Rex  9.  Cole,  1  Ld.  Ravm.  443. 

(/)  Belton  0.  Hodges,  9  Bing.  365. 

(m)  1  Hawk.  P.  C.  c.  49.  Fraudvkni 
JBMutTWptejff  s.  7. 

(n)  Rex  V,  Bullock,  2  Leach,  996.  1 
Taunt.  71.  But  upon  the  third  point, 
rir.,  the  proof  of  the  act  of  bankruptcy  by  a 
creditor,  a  qu.  is  made  by  the  reporter  in 
2  Leach,  996;  and  in  1  Taunt  71,  the 
marginal  note  upon  this  point  is,  "  SenMe, 
that  commissioners  of  bankrupt  may  receive 
evidence  of  the  act  of  bankruptcy  from 
a  creditor,  who  seeks  to  prove  under  the 
commission  :  or  at  least  if  they  do,  after 
evidence  aliunde  of  the  act  of  bankruptcy, 
proot  that  the  coi^mvsioners  declarea  the 
bankrupt  to    be  such    on    the   creditors' 


evidence  will  not  disprove  the  allegation 
that  he  was  duly  declared  a  bankrupt** 
But  it  has  been  ruled  in  a  late  case  that 
upon  an  issue  to  try  whether  an  act  of 
bankruptcy  has  been  committed  a  creditor 
u  an  incompetent  witness,  though  he  has 
not  proved  under  the  commission,  Crooke 
V,  Edwards,  1  Stark.  R.  302.  And  see 
Adams  v.  Malkin,  3  Campb.  543.  And 
see  2  Stark.  Evid.  193,  and  the  cases  there 
collected. 

(o)  Rex  ©.  Walters,  5  C.  &  P.  138. 
Park,  J.  A.  J.,  afteij"  consulting  Patteaon, 
J.,  offered  to  admit  tb^  witness,  subject  to 
further  consideration,  "hut  he  was  not 
examined. 

(  d)  Rex  V.  Barnes,  I  Stark.  R.  243. 
In  this  case  it  was  also  ruled  that,  although 
the  probate  of  a  will  had  been  produced , 
the  will  itself  could  not  be  read  in  evidence 
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Where  a  bankrupt  was  indicted  for  not  surrendering  himself  under  A  bankrupt  in 
sec.  112  of  6  Gea  4,  c.  16,  to  the  commissioners  pursuant  to  notice,  ^^  l^'J^***  i 
and  it  appeared  that  he  was  in  custody  under  a  detainer  collusively  for^aAoLzi 
lodged;  and  it  was  contended  that  he  was  bound  to  give  notice  of  corjnu^  &c. 
his  situation  to  the  commissioners,  in  order  to  enable  them  to  issue 
their  warrant  to  bring  him  before  them  for  examination,  and  that  he 
was  bound  to  apply  for  a  habeaa  corpus  to  enable  him  to  appear 
before  the  commissioners,  or  at  all  events  that  he  was  bound  to 
apply  to  the  Lord  Chancellor  for  an  enlaivement  of  the  time,  in  which 
to  surrender :  Littledale,  J.,  said,  ^'  This  being  a  case  of  felony, 
the  act  must  be  construed  &vourably  for  the  prisoner ;  and  as  it  does 
not  provide  money  to  pay  the  expenses  of  a  habeas  corpus  in  the  first 
instance,  I  think  the  bankrupt  is  not  compellable  to  make  the  appli- 
cation contended  for.     And  as  the  commissioners  have  the  |iower 
to  issue  their  warrant,  and  by  diligent  search  may  discover  where  he 
is,  the  bankrupt  is  not  bound  to  give  them  notice.     I  am  further  of 
opinion  that  the  not  doing  the  thines  contended  for,  will  not  make  a 
bankrupt  guilty  of  felony,  though  the  detainer  under  which  he  is  in 
custody  be  collusive."  (q) 

A  Imnkrupt  is  not  indictable  for  concealment  until  he  has  con- 
cluded his  last  examination.  A  bankrupt  was  indicted  for  not 
delivering  up  certain  account  books,  and  it  appeared  that  the  final 
examination  had  never  been  completed,  but  that  it  had  been 
adjourned  sine  die ;  it  was  held  that  he  must  be  acquitted,  for  until 
the  final  examination  was  concluded,  he  had  a  locus  penitentice,  and 
might  deliver  up  all  his  books  correctly,  (r) 

It  appears  to  nave  been  holden,  that  where  an  indictment  against  Indictm«nt  bad 
a  banlmipt  for  concealing  property  did  not,  in  stating  the  property,  ^^^  ".^*. 
8u£Bciently  specify  particular  parts  of  it,  though  it  might  have  sum-  [^^em^ 
ciently  specified  others,  and  those  specified  might  have  been  of  the  particular 
necessary  value,  such  indictment  was  bad,  on  the  ground  that  the  P*^  ^  *® 
statement  as  to  the  parts  not  specified   tended   to  embarrass  the  ^"'^  ^' 
prisoner.     And  the  aecision  appears  to  have  proceeded  upon  the^ 
principle  that  where  value  is  essential  to  constitute  an  ofience,  and 
the  vaiue  is  ascribed  to  many  articles  collectively,  the  ofience  must 
be  made  out  as  to  every  one  of  those  articles ;  the  grand  jury  having 
only  ascribed  that  value  to  all  those  articles  collectively,  {s) 

An  indictment  on  the  6  Geo.  4,  c.  16,  s.   112,  must  allege  that  The  indict- 
there  had  been  a  trading  by  the  party,  a  petitioning  creditors  debt,  ™e«»*«»««t 
and  that  he  became  bankrupt,  ana  it  is  not  suflicient  to  alle^  that  a  b^fmtition- 


mission. 


w»]ii 


of  bankrupt  was  duly  awarded,  by  virtue  of  wnicli  the  ing  creditor's 
commissioners  found  that  the  party  became  a  bankrupt     An  indict-     ^ '/Jl^u 
ment  stated  that  a  commission  of  bankrupt  was  duiy  awarded  and  ruptcy,  as  well 
issued  against  E.  O.  Jones,  directed  to  tne  commissionci's  therein  as  the  issuing 
named,  thereby  giving  them  authority  to  proceed,  according  to  the  °^*^^®  ^^^' 
statute,  with  the  Dody  of  the  said  E.  O.  Jones,  as  also  all  his  lands, 
which  he  had  in  his  own  right,  before  he  became  bankrupt,  &c.,  by 
virtue  of  which  said  commission  the  commissioners  found  that  the 
said  E.  O.  Jones  did  become  a  bankrupt  within  the  true  intent. 


upon  the  mere  production   of  it  by   the  P.  251. 

olBeer  off  the  ecclesiastical  court,  without  (r)  Rex   v.   Walter^,  5  C.   &  P.    136, 

sofloe  Indoraement  upon  it  for  the  puqiose  Park,  J.  A.  J. 

«f  authenticatioD.  (s)  Rex  i>.  Forsyth,  Rubs.  iSt  Ry.  '274. 
(9)  MitcheIVs  rase,  1  Lew.  20,  4  C.  & 


statute." 
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and  meaning  of  the  said  statute  before  the  suing  forth  of  the  said 
commission,  and  did  adjudse  him  to  be  a  bauKnipt  accordingly. 
It  then  charged  the  defendants  with  conspiracy  to  conceal  and 
embezzle  a  great  part  of  the  personal  estate  of  Jones.  The  defend- 
ants having  been  found  guilty,  the  judgment  was  arrested  on  the 
§roimd  that  the  indictment  did  not  state  enough  to  shew  that  the 
efendants  conspired  to  do  an  illegal  act ;  it  ought  to  have  alleged 
not  merely  the  issuing  of  a  commission  of  bankrupt,  but  that  there 
had  been  a  trading  by  Jones,  and  a  petitioning  creditor's  debt,  and 
that  he  became  bankrupt  Without  such  allegation  the  indictment 
would  clearly  have  been  insufficient  under  the  5  Geo.  2,  c.  30,  and 
sec.  II 2  of  the  6  Geo.  4,  c.  16,  implied  that  the  commission  therein 
mentioned  should  have  duly  issueo,  and  sec.  12  shewed  that  a  valid 
commission  could  issue  only  against  a  trader  who  had  committed  an 
act  of  bankruptcy,  and  upon  the  petition  of  a  creditor,  {s) 
Indictmeiit  An  indictment  against  a  bankrupt  for  concealing  part  of  his  per- 

miut  conclude    gonal  estate  must  conclude  "  against  the  form  of  the  statute,"  or  it  is 
form'o?*  ^^  "^  arrest  of  judgment     Tne  indictment,  after  stating  that  the 

prisoner  was  a  trader,  &c.,  alleged  that  he  did  not  disclose  and  dis- 
cover all  his  estate  and  effects  to  the  commissioners,  but  fraudulently 
and  feloniously  concealed  and  embezzled  part  of  his  personal  estate, 
specifying  it ;  to  this  indictment  it  was  objected,  in  arrest  of  judg- 
ment, that  the  offence  was  not  stated  to  be  done  "against  the  form 
of  the  statute ;"  and,  upon  a  case  resented,  the  Judges  were  unani- 
mously of  opinion  that  the  omission  of  contra  formamy  &c.,  was  not 
cured  by  the  7  Geo.  4,  c.  64,  ss.  20  and  21,  and  was  fatal  to  this 
indictment  (t) 

Where  an  indictment  alleged  that  notice  of  the  fiat  was  delivered 
to  the  bankrupt  according  to  the  direction  of  the  statute,  it  was 
objected  that  as  the  woras  of  the  statute  are  "  notice  thereof  in 
writing  to  be  left  at  the  usual  place  of  abode  of  such,  person,  or 
personal  notice  in  case  such  person  be  then  in  prison,"  the  indict- 
ment ought  to  have  alleged  that  the  bankrupt  was  in  prison ;  for  if 
he  was  not,  the  service  ought  to  have  been  at  the  dwelling-house ; 
but  Williams,  J.,  was  inclined  to  think  that  personal  service  would 
do  in  any  case,  (u)  But  where  an  indictment  on  the  5  Geo.  2,  c.  30, 
in  a  similar  case  alleged  a  personal  service,  without  stating  whether 
the  bankrupt  was  at  the  time  in  .confinement  or  not ;  Best,  J.,  was 
inclined  to  think  that  the  indictment  ought  to  have  averred  that  the 
bankrupt  was  in  prison,  (v)  And  where  such  an  indictment  stated 
a  notice  requiring  the  bankrupt  personally  to  appear  before  the  com- 
missioners, acooraing  to  the  directions  of  the  several  statutes  made 
and  then  in  force  concerning  bankrupts,  and  particularly  the  statute 
passed  in  the  5  Greo.  2,  entitled  ^^  An  act  to  prevent  the  committing 
of  fraqds  by  bankrupts,"  and  on  the  production  of  the  notice  it 
i^ppeared  that  the  title  to  the  49  Geo.  3,  viz..  ^^  An  act  to  alter  and 


A?ennent  of 
seryice  of 
notice. 


<«)  Rex  V.  JoDcs.  4  B.  &  Ad.  345. 

(*)  Reg.  p.  Radcliffe.  2  Moo.  C.  C.  R, 
<58.  S.  C.  2  Lew.  57,  where  the  indict- 
ment is  set  out  at  length.  It  waa  further 
objected  that  the  indictment  only  alleged 
that  the  fiat  was  "  issued/*  not  that  it  was 
«  daly  issued,**  but  Williams,  J.,  held  that 
the  word  "  duly"  was  better  omitted,  as  he 


was  bound  to  presume  that  it  was  duly 
itBued.  as  it  was  issued  by  competent 
authority.  This  point  also  was  reserved, 
but  not  decided  by  the  judges. 

(«)  Reg.  p.  Radcliffe,  mpra.  The  poini 
was  reserved,  but  no  opinion  given  upon  it. 

(v)  Rex  9.  Burraston,  Gow.  N.  P.  R. 
210. 
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amend  the  laws  relating  to  bankrupts,"  had  been  substituted  for 
that  of  the  5  Geo.  2 ;  it  was  held  a  fatal  variance,  (w) 

Upon  an  indictment  on  the  same  repealed  statute  of  5  Geo.  2,  Refusal  to 
chaming  the  bankrupt  with  not  submitting  to  be  examined,  it  was  sabmit  to  ex*. 
decided,  that  if  a  bimkrupt  surrendered  to  his  commission,  and  at  """**<'"• 
the  time  of  such  surrender  refused  to  answer  particular  questions 
concerning  his  property,  but  took  the  oath,  and  assignea,  as  his 
reason  for  not  answering,  that  he  intended  to  dispute  the  commis- 
sion, the  refusal  to  answer  such  question  was  not  a  capital  offence 
within  the  statute,  (a?) 

Upon  an  indictment  on  the  same  statute,  qualified  by  1  Geo.  4,  EYidence. 
c.  115,  s.  1,  against  a  bankrupt  for  concealing  his  effects,  where  the 
evidence  was  that  the  prisoner,  on  his  last  examination,  stated  that 
a  book  eiven  in  by  him  contained  an  account  of  all  his  effects,  it 
was  holden  to  be  incumbent  on  the  prosecutor  to  produce  the 
book,  or  to  account  for  its  non-production.  The  Dook  was  a 
necessary  part  of  the  prosecutor's  case,  in  order  that  it  might  have 
been  seen  whether  that  book  mentioned  the  property,  [y) 

In  the  same  case  it  was  held  at  the  trial  that  it  was  not  necessary 
that  the  soods  should  be  concealed  by  the  prisoner  himself,  or  that 
he  should  have  had  the  possession  of  tnem  after  the  bankruptcy ;  but 
that  it  was  sufficient  if  another  person  had  them  as  the  asent  of  and 
subject  to  the  control  of  the  prisoner,  and  had  taken  mem  by  the 
direction,  and  with  the  privity  and  knowledge  of  the  prisoner,  to  the 
place  where  they  were  deposited,  (a) 

In  the  same  case  it  was  also  held  at  the  trial  that  the  indictment 
might  be  preferred  in  Middlesex,  if  the  prosecutor  could  prove  an 
actual  concealment  there ;  although  the  last  examination  of  tne  bank- 
rupt took  place  in  London,  (a) 

Where  an  indictment  for  conspiracy  stated  the  bankruptcy  of  one 
of  the  defendants  in  a  prefatory  allegation.  Lord  Tenterden,  C.  J., 
held  that  the  assignment  could  not  be  put  in  without  calling  the 
attesting  witness.  (6) 

Parol  evidence  of  anything  a  bankrupt  says  at  the  time  of  his  last  P^ol  evidence 
examination,  cannot  be  received,  althoutrh  it  appear  that  no  part  of  of  whit  the 
what  he  said  was  taken  down  in  writing    The  paper  purporting  to  ^"SJ^^r 
be  the  final  examination,  did  not  contain  any  questions  or  answers ;  nation. 
it  merely  stated  that  the  commissioners,  not  being  satisfied  with  the 
answers  of  the  bankrupt  adjourned  the  examination  sine  die ;  and  it 
was  proposed  to  give  parol  evidence  of  what  the  bankrupt  said  before 
the  commissioners,  which  it  was  contended  might  be  done,  as  it  was 
shewn  that  what  the  bankrupt  said  was  not  taken  down ;  and  besides 
by  sec.  36,  the  commissioners  are  empowered  to  examine  by  parol : 
Park,  J.  A.  J.,  *^  I  can  receive  no  evidence  of  the  examination  but 
the  writing.     The  examination  is  required  to  be  in  writing  by  the 
Act  of  Parliament ;  and  that  part  which  relates  to  the  examining  by 
■parol,  applies  only  to  the  questions  which  may  be  either  put  by  parol 
or  by  wntten  interrc^tories."  (c)     So  where  an  indictment  all^d 
that  afler  the  examination  of  the  bankrupt  and  afler  he  had  subscrioed 

(v).  Ibid.,   Best,    J.,   after    conaalting  (2)  Hiid.  per  Littledale,  J. 

Bicbardson  J.  (a)  Ibid,  per  Littledale,  J. 

(x)  Rex  o.  Page,  Russ.  &  Ry.  392.  (h)  Rex  ».  Pope»  5  C.  &  P.  20S. 

(y)   Rex   f.   Evani,  (1825,)  R.  &   M.  ^c1  Rex  p.  VV^altcrs,5  C.  &P.  138. 
C.  C.  K.  70. 
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the  same,  a  question  was  put  to  the  bankrupt,  and  it  was  objected  to  any 
evidence  being  given  ofquestions  and  answers,  which  were  not  reduced 
to  writing;  it  was  replied  that  the  material  answei-s  alone  were  taken 
down  ;  and  it  sometimes  happened  that  answers  which  at  the  time 
seemed  immaterial,  afterwanis  became  material.  The  answers  pro- 
posed to  be  given  in  evidence  were  given  after  the  examination  had 
concluded  in  the  first  instance,  but  they  also  were  reduced  to  writing. 
Williams,  J.,  **  I  cannot  receive  parol  evidence  of  any  answers  to 
questions  that  were  put  to  the  bankrupt  before  the  commissioners 
subscribed  their  names  to  the  examination.  I  must  presume,  that 
all  the  answers  prior  thereto  that  were  material,  were  taken  down, 
and  included  in  the  examination  before  their  signatures  were  affixed 
to  it  But  answers  to  questions  put  subsequently  to  such  examina- 
tion may  be  given  in  evidence."  (d) 

It  has  been  held  that  the  balance  sheet  of  a  bankrupt  signed  and 
sworn  by  him  was  not  evidence  against  him  on  an  indictment  for 
concealing  his  effects,  to  prove  the  petitioning  creditor's  debt  {e) 
The  ground  of  this  decision  was  that  the  balance  sheet  could  not  be 
ffiven  in  evidence,  unless  there  were  a  valid  commission,  and  there* 
fore  the  balance  sheet  being  part  of  the  proceedings,  could  not  be 
put  in  evidence  to  prove  the  petitioning  creditor's  debt  as  a  part  of 
the  commission.  (/) 

But  it  has  since  been  held  that  the  examination  of  a  person  taken 
on  oath  before  commissioners  of  bankruptcy,  is  admissible  against 
him  on  a  charge  of  forgery,  he  having  been  cautioned  and  allowed  to 
elect  what  questions  he  would  answer.  Ig) 

It  was  agreed  that  a  bankrupt's  wife  could  not  be  examined  on 
the  part  of  the  prosecution,  on  an  indictment  against  the  bankrupt 
for  offences  aeainst  the  «5  Geo.  2,  c.  30.  (A) 

It  seems  tnat  the  production  of  the  Gazette  will  be  sufficient 
without  proof  of  its  being  bought  of  the  Gazette  printer,  or  where 
it  comes  from:  and  possibly,  where  the  prisoner  has  appeared  to 
his  commission,  and  has  been  examined,  averment  of  notice  in  the 
Gazette  may  not  be  necessary,  (i) 


(if)  Reg.  «.  Radcliflfe,  2  Lew.  57. 

(e)  Rex  o.  Britton,  1  M.  &  Rob.  297. 
Patteflon,  J.,  after  consulting  Aldenon,  B. 

(/)  Per  Patteson,  J.,  in  Reg.  v, 
Wheater,  i^fra. 

(g)  Reg.  0.  Wheater,  2  Moo.  C.  C.  R. 
45.  S.  C.  2  Lew.  157.  See  this  case 
more  fblly  in  the  chapter  on  Evidence, 

(A)  1  Hawk.  P.  C.  c.  49,  of  Frmiduknt 
Bamknmtcy,  sec  4.  Ex  parte  James, 
I  P.  Wms.  610,  where  the  Lord  Chan- 
cellor said,  that  a  wife  could  not  by  the 
comoHm  law  be  a  witness  for  or  against 


her  husband;  and  that  though  a  fomer 
statute  21  Jac.  1,  authorised  the  commis- 
sioners to  examine  the  wife  touching  any 
concealments  of  the  goods,  effects,  or  estate 
of  the  bankrupt,  vet  it  did  not  extend  to 
examining  the  ban\mipt*s  wife  touching  his 
bankruptcy,  or  whether  he  had  committed 
any  act  of  bankruptcy,  and  how  or  when  he 
became  a  bankrupt. 

(t)  Rex  V.  Forsyth,  Russ.  &  Ry.  274. 
But  it  will  be  more  prudent  to  be  provided 
with  the  full  proof. 
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OF  BBIBE3SZLBBIENT8  AMD  FRAUDS  BY  INSOLVENT  DEBTOB& 

The  7  Geo.  4,  c.  57,  s.  70,  enacts,  ^*  that  in  case  any  prisoner  willblly  omit- 
shall,  with  intent  to  defitiud  his  or  her  creditors  or  creditor,  wilfully  ting  any  thing 
and  fraudulently  omit  in  his  or  her  schedule,  so  sworn  to  as  aforesaid,  ^  >chedule, 
any  effects  or  property  whatsoever,  or  retain  or  except  out  of  such 
schedule,  as  wearing  apparel,  bedding,  working  tools  and  implements, 
or  other  necessaries,  property  of  greater  value  than  twenty  pounds, 
every  such  person  so  offending,  and  any  person  aiding  ana  assisting 
him  to  do  the  same,  shall,  upon  beinff  thereof  convictea  by  due  course 
of  law,  be  adjudged  guilty  of  a  misdemeanor,  and  thereupon  it  shall  miwlraieanor. 
and  may  be  lawfiil  for  the  court  before  whom  such  offender  shall 
have  been  so  tried  and  convicted,  to  sentence  such  offender  to  be 
imprisoned,  and  kept  to  hard  labour  for  any  period  of  time  not  ex- 
ceeding three  years ;  and  that  in  every  indictment  or  information  wii&tmattan 
against  any  person  for  such  ofience,  it  shall  be  sufficient  to  set  forth  only  the  indiot- 
the  substance  of  the  offence  charged  on  the  defendant,  without  ™«>*n««l«^ 

^..        -      •    ^,  .  .  o  .  ^  out. 

settmg  torth  the  petition,  or  conveyance,  or  assignment  to  the  pro- 
visional assignee,  appointment  of  assignee  or  assignees,  or  any  con- 
veyance or  assignment  whatever,  or  balance  sheet,  order  for  hearing, 
aa|udication,  order  of  discharge  or  remand,  or  any  warrant,  rule, 
order  or  proceeding  of  or  in  tne  said  court,  except  so  much  of  the 
schedide  of  such  prisoner  as  may  be  necessary  for  the  purpose." 

In  point  of  law  a  prosecutor  may  prefer  separate  indictments  for  Separate  hu 
the  fraudulent  omission  of  each  article.   To  an  indictment  under  the  dictments  may 
preceding  section  for  fraudulently  omitting  ten  chairs,  ten  tables,  fo^^lJ^J"^ 
two  carts,  &c.,  the  prisoner  pleaded  auterfois  acquit ;  and  the  former  separata  frau- 
indictment  was  the  same  as  the  present,  except  that  the  two  carts  ^^^^} 
mentioned  in  the  present  indictment,  were  not  specified  in  the  former  ®"""**"- 
one;' it  was,  however,  submitted  that  the  two  chaiges  were  sub- 
stantially the  same;  the  chaige  in  each  indictment  was  that  the 
prisoner  had  fraudulently  sworn  to  a  schedule,  which  did  not  contain 
a  true  enumeration  of  his  goods.     Patteson,  J.,  "  I  cannot  say  that 
the  plea  of  auierfois  (icquit  is,  in  strictness,  a  good  defence  to  the 
whole   of  this   indictment      The  prisoner  may  have  fraudulently 
omitted  out  of  his  schedule  the  goods  mentioned  in  this  indictment, 
which  were  not  mentioned  in  the  last ;  and,  in  point  of  law,  I  think 
a  prosecutor  may  prefer  separate  indictments  for  each  such  omission. 
But  though  the  present  indictment  be  in  point  of  law  maintainable, 
I  cannot  help  saying  that,  excepting  unaer  very  peculiar  circum- 
stances, I  think  such  a  course  ought  not  to  be  pursued ;  and  if  the 


Wilful  omis- 
■ionfrom  the 
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case  goes  on,  I  shall  strongly  adyise  the  juiy  to  acquit  the  prisoner, 
unless  they  think  that  the  goods,  now  for  the  first  time  brought 
forward,  were  omitted  out  of  the  schedule  imder  circumstances 
essentially  different  from  the  others."  (a) 

The  1  &  2  Vict  c  110,  the  act  for  abolishinj;  arrest  on  mesne 
I^lde!  "*  process  in  civil  actions,  by  sec  99  enacts,  "  that  m  case  any  prisoner 
whose  estate  shall,  by  an  order  under  this  act,  have  been  vested  in 
the  said  provisional  assimee,  shall  with  intent  to  defraud  the  creditors 
or  creditor  of  such  prisoner,  wilfully  and  fraudulently  omit  in  his 
schedule  so  sworn  to  as  aforesaid,  any  effects  or  property  whatsoever, 
or  retain  or  except  out  of  such  schedule,  as  wearing  apparel,  bedding, 
working  tools  and  implements,  or  other  necessaries,  property  of 
greater  value  than  twenty  pounds,  every  such  person  so  offending, 
and  any  person  aiding  and  assisting  him  to  do  tne  same,  shall,  upon 
being  thereof  convicted  by  due  course  of  law,  be  adjudged  guilty  of 
a  misdemeanor,  and  thereupon  it  shall  be  lawful  for  the  court  before 
whom  such  offender  shall  have  been  so  tried  and  convicted  to  sentence 
such  offender  to  be  imprisoned  and  kept  to  hard  labour  for  any 
period  of  time  not  exceeding  three  years ;  and  that  in  every  indict- 
ment or  information  against  any  person  for  any  offence  under  this 
act,  it  shall  be  sufficient  to  set  forth  the  substance  of  the  offence 
chaiged  on  the  defendant  without  setting  forth  the  petition,  or  order 
vesting  such  prisoner's  estate  in  the  provisional  assignee,  appoint- 
ment of  assignee  or  assignees,  or  balance  sheet,  order  for  hearing, 
adjudication,  order  of  discharge  or  remand,  or  any  warrant,  rule, 
order,  or  proceeding  of  or  in  the  said  court,  except  so  much  of  the 
schedule  of  such  prisoner  as  may  be  necessary  for  the  purpose.'' 

(a)Reg.v.  Champiieyi,2M.&Bob.  26.  See  Bex  v.  Moody,  5  C.  Ac  P.  2B,  pott,  Perfmy. 
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CHAPTER  THE  TWENTYSEVENTH 


OF  RECEIVING  STOLEN  GOODS. 


REc^EiVEBfl  of  Stolen  goods  were  at  common  law  punishable  only  Tbeofibnoe 
as  for  a  misdemeanor,  even  after  the  thief  had  oeen  convicted  jt  common 
of  felony  in  stealing  them  ;  (a)  but  by  the  provisions  of  several  ^IJ^JJ^^^. 
statutes,  now  repealed,  such  receivers  were  made  accessories  after  the 
fiu^t  to  the  felony  of  the  thief,  in  cases  where  the  thief  had  been  con- 
victed, or  was  amenable  to  justice;  and  were  made  liable  to  be 
prosecuted  for  a  misdemeanor  in  cases  where  the  thief  had  not  been 
convicted,  and  whether  he  was  amenable  to  justice  or  not.    And  the 
7  &  8  Geo.  4>  c,  29.  passed  for  consolidating  and  amending  the 
hiWH  KUUlv^^^i^By,  contains  several  enactments  upon  the  subject 
of  receiving  stolen  goods. 

Section  54  enacts,  ^  that  if  any  person  shall  receive  any  chattel,  7  &  8  Geo.  4, 
modgyrWIuable  security,  or  other  property  whatsoever,  the  stealing  ^  29t  s.  54. 


OT  taking  whereof  shall  amount  to  a  felony,  either  at  common  law,  or  ^^^wo- 
ISy  virtue  of  this  act,  such  person  knowiii^  the  same  to  have  been  petty:  wheie 
feloniously  stolen  or  taken,'"^ery  such  receiver  shall   be  guilty  the  origjMl 
of  felony,  and  may  fie  indicted  ana  convicted  either  as  an  accessory  J^f*^^ 
after  tfe  fact,  ot  tor  a  substantive  felony ;  and  in  the  latter  case,  reoeiTenmay 


whether  the  pnncipal  felon  shail  or  shall  not  have  been  previously  *»  *"•*  «tj^ 
convicted,   or    shall    or  shall  not  be   amenable   to  justice;    and  |^^^^|^^S^ 
every  such  receiver,  howsoever  convicted,  shall  be  liable,  at  the  dis-  or  for  a  mb- 
cretion  of  the  court,  to  be  transported  beyond  the  seas  for  any  term  tttntiTeielooy. 
not  exceeding  fourteen  years,  nor  less  than  seven  years,  or  to  De  im- 
prisoned for  any  term  not  exceeding  three  years,  and,  if  a  male,  to 
be  once,  twice,  or  thrice  publicly  or  privately  whipped  (if  the  court 
shall  so  think  fit)  in  addition  to  such  imprisonment :  provided  always, 
that  no  person  howsoever  tried  for  receiving  as  aforesaid,  shall  be 
liable  to  be  prosecuted  a  second  time  for  the  same  offence."  (&) 

By  sec  55.  "  if  any  person  shall  receive  any  chattel,  money,  Sec.  55. 
valuable  secunty,  or  other  property  whatsoever,  the  stealing,  taking,  Where  the 
obtaining,  q$  converting  whereof  is  made  an  indictable  misdemeanor  ^[^f^J^^T"** 
by  this  act,  ^uch  person  knowing  the  same  to  have  been  imlawtully  meenor,  re- 
stolen,  taken,   obtained,  or  converted,  every  such  receiver  shall  oewen  may  be 
be  guilty  of  a  misdemeanor,  and  may  be  indicted  and  convicted  g?t^. 
thereof  whether  the  person  guilty  of  the  principal  misdemeanor  shall 
or  shall  not  have  been  previously  convicted  thereof,  or  shall  or  shall 
not  be  amenable  to  justice ;  and  eveiy  such  receiver  shall,  on  convic- 
tion, be  liable,  at  the  discretion  of'^the  court,  to  be  transported 
beyond  the  seas  for  the  term  of  seven  years,  or  to  be  imprisoned  fw 

(a)  Fott  373. 

(ft)  As  to  bard  labour  and  solitary  conlBemeDt.    See  lec.  4,  ontfe,  |».  128. 
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any  term  not  exceeding  two  years ;  and,  if  a  male,  to  be  once,  twice, 
or  thrice  publicly  or  pnvately  whipped  (if  the  court  shall  so  think  fit) 
in  addition  to  such  imprisonment." 
Sec.  56.  The  56th  sec,  enacts,  "  that  if  any  person  shall  receive  any  chattel, 

j^tried "  ™*^  money,  valuaoie  seciuit^,  or  other  property  whatsoever,  knowing  the 
where  the  Same  to  have  been  feloniously  or  unlawfully  stolen,  taken,  obtamed, 
principal  is  or  converted,  every  such  person,  whether  charged  as  an  accessorv 
whSe  the  -  *^®^  ^^  ^^  ^  ^  felony,  or  with  a  substantive  felony,  or  with 
perty  is  foiuid  *  ^  misdemeanor  onlv,  may  be  dealt  with,  indicted,  tried  and  punished 
in  their  pot-  in  any  county  or  place  in  which  he  shall  have,  or  shall  have  had  any 
"•"""*•  such  property  in  nis  possession,  or  in  any  county  or  place  in  which 

the  party  guilty  of  the  principal  felony  or  misdemeanor  may  by  law 
be  tried,  in  the  same  manner  as  such  receiver  may  be  dealt  witn,  in- 
dicted, tried,  and  pmiished  in  the  county  or  place  where  he  actually 
received  such  property." 
Sec.  76.  Trial       Sec.  76,  after  providing  that  nothing  contained  in  the  act  shall 
of  persons        e^UIid  16  "iScotland  or  Irehnd  except  as  follows,  and  then  enacting  as 
oncTpa^onhe  ^  trials  in  cases  of  larceny  where  the  thie^  having  stolen,  &c.,  pro- 
United  King-    perty  in  one  part  of  the  kingdom,  shall  aAerwards  have  the  same 
dom, propel^    property  in  his  possession  in  any  other  part,  further  enacts,  that  **  if 

stolen,  &c.,  in     ^     ^       -^        ,        *^  _x     rA.     tt    -^  j  w-*    _j  i.  ii 

any  otiier  part  ^^7  person  in  any  one  part  of  the  Umted  Kingdom  shall  receive  or 
have  any  chattel,  money^  valuable  security  or  other  property  whatso- 
ever, which  shall  have  been  stolen  or  otherwise  feloniously  taken  in 
any  other  part  of  the  United  Kincdom,  such  person  knowing  the  said 
property  to  have  been  stolen  or  otnerwise  feloniously  taken,  ne  may  be 
dealt  with,  indicted,  tried,  and  punished  for  such  offence  in  that  part 
of  the  United  Kingdom  where  he  shall  so  receive  or  have  the  said 
property,  in  the  same  manner  as  if  it  had  been  originally  stolen 
'  or  taken  in  that  part" 
Sec.  60.  Re-        See.  60  provides  for  the  punishment  of  receivers  where  the  stealing, 
^wh«~":   ^<^>  i«  punishable  on  summary  conviction,  and  enact^  "that  where 
the  original    <   the  Stealing  or  taking  of  any  property  whatsoever  is  by  this  act 
oiTenoeis       '  pumshable  on  summary  conviction,  either  for  every  ofience,  or 

nraomaiT  con°  ^'^^  *^^  ^"^  ^^  second  offence  only,  or  for  the  first  offence  only,  any 
Tiction.  person  who  shall  receive  any  such  property,  knowing  the  same  to  be 

unlawfully  come  by,  shall,  on  conviction  thereof  before  a  justice 
of  the  peace,  be  liable,  for  eveiy  first,  second,  or  subsequent  offence 
of  receiving,  to  the  same  forfeiture  and  punishment  to  which  a  person 
guilty  of  a  first,  second,  or  subsequent  offence  of  stealing  or 
such  [woperty  is  by  this  act  made  liable." 

The  author  thought  that  the  provisions  of  this  statute  would  p 
vent  a  difficulty,  which  fi*equently  occurred,  in  consequence  of  the 
proof  not  corresponding  with  the  charge  in  the  indictment,  either 
where  the  party,  being  charged  as  the  thief,  turned  out  to  have  been 
the  receiver,  or,  being  charged  as  receiver,  appeared  upon  the 
evidence  to  have  actually  stolen  the  property.  And  it  was  con- 
ceived that  where,  from  the  nature  of  the  case,  it  appeared  to 
be  advisable,  a  count  charging  the  party  accused  as  receiver  might 
be  joined  in  the  same  indictment  with  a  count  charging  him  as  uie 
thief,  and  that  he  might  be  convicted  upon  such  of  the  counts  as  was 
supported  by  the  evidence.  But,  although  there  is  no  objection  in 
point  of  law  to  including  a  count  for  stealing  and  a  count  for 
receiving  in  the  same  indictment,  and  the  Judges  differed  in  opinion 
as  to  whether  the  prosecutor  should  be  put  to  his  election  on  which 
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of  the  two  counts  he  would  pnxreec!,  yet  they  all  agreed  that 
directions  should  be  given  to  the  respective  clerks  of  assize  not  to  put 
both  chai^ges  in  the  same  indictment,  {b) 

In  some  cases,  upon  the  repealed  statutes,  the  distinction  between 
a  receiver  and  an  accomplice  was  the  subject  of  attentive  con- 
sideration.     "'^ 

Dyer  and  Distin^  were  indicted  for  stealing  a  quantity  of  barilla, 
the  property  of  JML  Hawker.  It  appeared  that  the  barilla  was 
on  board  a  forei^  ship  at  Plymouth,  consigned  to  Hawker ;  that 
Hawker  employed  Dyer,  who  was  the  master  of  a  large  boat,  for  the 
purpose  of  oringing  it  on  shore;  and  that  Disting,  together  with 
several  others,  were  employed  as  labourers  in  removing  it  to 
Hawker's  warehouses,  after  it  was  landed.  And  the  jury  found  that, 
while  the  barilla  was  in  Dyer's  boat,  some  of  his  servants,  without 
his  privitY»  consent,  or  participation,  severed  some  of  it  from  the  rest 
where  it  was  stowedrand  removed  it  to  another  part  of  the  boat, 
where  they  concealed  it  under  some  rope.  But  they  also  found  that 
Dyer  afterwards  assisted  the  other  prisoner  and  the  persons  on 
board,  " 

it  ft 

for  the  prisoner  Dyer,  that  his  offence  was  not  that  of  a  principal, 
laid  in  the  indictment,  but  that  of  receiver  or  accessory  after  the  fact. 
But  the  learned  Judge,  before  whom  the  trial  was  had,  was  of  opinion 
that,  though  for  some  purposes,  as  with  respect  to  those  concerned 
in  the  actual  takiner  and  separati 
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Distinction 
between  a 
receiver  and 
mincipal. 
Dyer  and  Dis- 
ting*s  case. 
Goods  remoTed 
from  one  part 
to  another 
of  a  boat  by 
A.,  and  after- 
wards taken 
from  the  boat 
hj  A.ScB. 


_     ^....-..^        ^"g  *^^  separation^  the  offence  would  have  been 
complete  by  the  severance  and  removal  of  the  barilla  to  another  part 
of  the  boat,  as  being  an  asportation  in  point  of  law,  yet,  with  respect 
Dyer,  who  ioined  in  the   scheme  before  the  b^la  had  t)een 

teO 


to  Dyer,  who  joined  i 
actually  taken  out  ot  th 


tEe  boat,  where  it  was  properly  deposi 
landed,  ancTwho  assisted  in  the  act  of  ci 


arryi 
uldn 


or 


S£. 


the  purpose  ot  tiemg 

irotf  trom  ttience,"it  was  one  contmuinp^  transaction,  and  could  not 
Ve  mid  to  be  completed  till  the  removal  oj  the  commodity  from  such 
place  of  deposit ;  and  that  Dyer,  having  assisted  in  the  act  of  carry- 
ing it  oft\  was  therefore  guilty  as  principal,  (c) 

Another  case  arose  out  of  the  same  transaction.  It  appeared  that 
the  rest  of  the  barilla  was  lodged  in  M.  Hawker's  warehouse ;  that 
while  it  was  there  several  persons,  employed  as  labourers  or  servants 
by  Hawker,  entered  into  a  conspiracy  to  steal  some  of  it;  that 
accordingly,  some  of  them,  who  had  access  to  the  warehouse, 
removed  a  parogi  of  it  nearer  to  the  door  than  it  was  before,  in 
the  course  of  the  morninjg ;  and  that  about  nine  at  night  these 
persons,  toy^ether  with  the  prisoners  Atwell  and  U'Donnell,  who  had 
in  the  mean  time  agreed  to  purchase  it  of  the  others,  came  to 
the  warehouse  yard  and  assisted  the  others,  who  took  it  out  of  the 


Caae  of  Atwell 
and  ODon- 
nelL    Goods 
removed  in  the 
morning  from 
part  of  a  ware* 
houae  to 
another  by  A., 
and  taken 
away  by  A. 
andB.  at 
night. 


ib)  Rex  V.  Qallowav,  R.  &  M.  C.  C.  R. 


10}  JouoL  V.  uaiioway.  k.  &  JU.  kj.  u.  k.  tor  stealing 
234.  'I^lus  pomi  was  again  eonaidered  in  Because  faie^ 
Rex  V.  Madden,  R.  &  M.  C.  C.  R.  277, 
and  a  great  majority  of  the  judges  held 
that  the  role  laid  down  in  Rex  v.  (Mlloway, 
should  be  adhered  to.  In  Rex  v.  Flower, 
3  C  &  P.  413,  the  indictment  contained 
eoonCt  for  stealing  and  receiTing  two  pigs, 
and  Vaughan,  B.,  compelled  the  prosecutor 
so  elect  upon  which  he  woula  proceed. 
•*  The  reason  whv  counts  ought  not  to  be 
joined  in  an  mdiotment  against  a  prisoner 


for  stealing,  and  also  forjregejxuig  iS|. 
^aitfe  ttey  are  in  fact  totally  distinct 
dilen^.  and  a  prisoner 

per  Parxe, 
P.  43. 

|er  &^   Disting.   Exeter 

Sum.  Ass.  mui,  eor.  tirabam7  B.,  who 
conferred  with  the  other  judge,  (Le  Blanc, 
J.)  and  afterwards  said  that  he  was  fully 
satisfied  that  his  opinion  was  well  founded. 
2  East,  P.  C.  c.  16,  s.  154,  p.  767,  769. 
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warehouse,  in  carrying  it  away  from  thence.  They  were  all  indicted 
as  principals  in  the  felony  ;  and  the  same  objection  was  made  as  before, 
that  Atwell  and  O'Donnell  were  only  receivers  or  accessories  after 
the  fact,  the  felony  being  complete  before  their  participation  in  the 
transaction.  But  it  was  ruled  that,  so  long  as  the  goods  remadned  in 
the  warehouse^  which  was  the  lawfiiF  place  of  their  depcwBit^altliou^ 
to  some  purposes,  as  to  those  who  severed  this  parcel  Som  the  rest 
for  tne  purpose  of  stealing  it,  and  more  conveniently  removing 
it  afterwards,  the  felony  mi^ht  be  said  to  be  complete ;  j^  it 
was  a  continuing  transaction  as  to  those  who  joined  in  the  same  plot 
before  the  goods  were  finallv  carried  away  from  the  premises ;  and 
that  all  the  defendants,  havinpj  concuireS  in,  or  bein^g  present  at  Ae 
act  of  removing  them  from  the  warehouse  wherein  they  were  lawfully 


King's  case. 
If  goods  are 
removed  firom 
tbe  possession 
of  the  pro- 
secutor by  A. 
in  the  mence 
ofB.,andB. 
afterwards 
joins  in  carry- 
ing them 
away,  B.  is  not 
a  prmcipal. 


removmpr  

deposited,  were  principals,  (dj 

►ut  where   the  goods  had  been  so  entire! 


from 


the  premises  or  actual  possession  ot  tbe  owner,  that  their  farther 
removal  could*  not  be  aeemed  a  continuing  part  of  the  original 


removal  couia  not  be  deemed  a  contmumg  part  ot  tne  original 
taking,  the  case  was  holden  to  come  under  a  oifferent  consideration ; 


taRing,  tne  case  was  nolden  to  come  under  a  diiierent  consiaeration ; 
and  the  party  concerned  only  in  sucITTurther  removal  was  decided 
not  to  be  guilty  of  stealing  the  goods.  Upon  an  indictment  loir 
larceny,  in  stealing  several  firkins  of  butter  and  some  cheeses, 
the  facts  proved  were,  that  two  men,  in  the  absence  of  the  prisoner, 
broke  open  the  warehouse  of  the  prosecutor,  stole  tbe  butter 
and  cheese  in  question,  carried  them  into  the  adjoining  street, 
and  deposited  them  at  a  distance  of  about  thirty  yards  from  the  door 
of  the  warehouse ;  after  which  they  went  for  tne  prisoner,  brought 
him  to  the  place,  and  intbrmeiS  him  of  what  they  had  done ;  md  be 
assisted  in  carryingThe  property  to  a  cart,  whicb  was  kept  in  waiting 
at  some  distance  to  be  ready  to  convey  it  away.  Upon  this  evidence 
an  objection  was  taken  on  behalf  of  the  prisoner,  that  he  could  not 
be  found  guilty  of  stealing  in  this  case,  as  the  felonious  taking  of  the 
property  was  complete  before  he  had  any  part  in  the  transaction.  It 
seemed,  however,  in  the  first  instance,  to  the  learned  Judge  by 
whom  the  prisoner  was  tried,  that  he  might  properly  be  round 
guilty ;  on  tne  ground  that  as  every  continuation  of  a  larceny  is  so 
fiu*  a  new  larceny,  and  a  new  taking,  as  to  sustain  an  indictment  for 
larceny  in  any  county  into  which  the  property  is  carried,  and  as  the 
possession  in  law  of  the  property  in  this  case  remained  in  the 
prosecutor,  notwithstanding  the  removal  of  it  from  his  warehouse  to 
the  place  where  it  was  deposited  in  the  street,  so  that  he  might  have 
brought  trespass  against  any  stranger  taking  it  from  the  place  in  the 
street  without  any  felonious  intent ;  it  might  be  considered  that  the 
prisoner,  who  was  present  aiding  and  abetting  in  a  continuation 
of  the  larceny,  was  a  principal  in  the  larceny  so  continued :  and  the 
prisoner  was  accordingly  convicted.  But,  the  case  being  reserved 
for  the  consideration  of  the  twelve  Judges,  they  were  of  opinion  that 
as  the  property  was  removed  from  the  owners  premises  before  the 
prisoner  was  present,  ne  could  noTbe  considered  as  a  prmcipai ;  ami 
that  the  conviction  of  him  as  a  principal  was  therefore  wrong,  {e) 


id)  Rex  e.  Atwell,  O'Donnell,  and 
others,  tor,  Ghraham,  B. ,  at  the  same  time 
as  the  preceding  case  of  Dyer  and  Disting, 
and  decided  after  the  Hke  consideration. 
AuU,  note  (c\  2  East,  P.  C.  ibid.     All 


the  prisoners  found  guilty  on  both  indict- 
ments as  principals  in  the   two  several 
transactions  received  sentence  of  transpor- 
tation for  seven  years. 
(0  Rex  ».  Kuig,  cor,  Bayley»  J.,  York. 
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So  going  towards  the  place  where  a  felony  was  to  be  committed 
in  order  to  assist  in  carrying  off  the  property,  and  assisting  accord- 
^S^y^  ^9s  held  not  to  make  the  party  a  principal,  if  he  was  at  such  a 
distance  at  the  time  of  the  felonious  taking  as  not  to  be  able  to  assist 
in  it  The  prisoner,  and  J.  S.,  went  to  steal  two  horses ;  J.  S.  left 
the  prisoner  half  a  mile  from  the  place  in  which  the  horses  were,  and 
brought  the  horses  to  him,  and  both  rode  away  with  them.  Upon 
a  case  reserved,  the  Judges  thought  the  prisoner  an  accessoiy  only, 
not  a  principal,  because  he  was  not  present  at  the  original  taking.  (/) 
But  wnere  a  man  committed  a  larceny  in  a  room  of  a  house,  in 
which  room  he  lodged,  and  threw  a  bundle  containing  the  stolen 
proper^  out  of  the  window  to  an  accomplice  who  was  waiting 
to  receive  it,  the  Judges  came  to  a  different  conclusion,  and  hela 
that  such  accomplice  was  a  principal,  and  that  the  conviction  of  him 
as  a  receiver  was  wrong,  (g) 

Where  a  servant  is  entrusted  with  goods  by  his   master,  the  Ifai«nrtnt 
possession  ot  the  servant  is  tde  PNOSsession  of  tSemaster,  but  sucC  JJ^'*  J^  ^i,^ 
possession  is  determined  by  the  lelonious  act  of  the  servan^nd  in  tisnebe  giTM 


cases  where  the  servant  delivers  his  master^s  goods  to  another  peraon,  W§  master'f 
«k^  :-  k;-  — ^^^i,-.^  i4.  * ♦!-,  t)ecomes  material  to  ascertain  at  ???^*®  *" 


who  is  his  accomplice,  it  irequently  t)ecomes  material  to  ascertain  at  J^^-Jj^ 
what  time  the  servtmt  committe<j(  the  felonious  act,  because  if  Ee  both  arepria- 
committed  it  at  the  time  when  he  delivered  the  goo3s  to  BfSToniecie-  «p«l»'    «  •  . 
rate,  botti  are  guilty  of  larceny  as  principals ;  but  if  he  committed  It  ||^|][^^"jy 
m  the  a&ence  ot  his  confedlenite,  and  afterward  flelivered  the  goods  afterwards 
to  him,  the  servant  is  the  principaiFanjl  ius  confederate  a  receiver,  dalhertha 
Butteris  and  lirove  were  indicted  as  pnhcipals  for  stealing  some  fat  £J|^^i^ 
Butteris,  being  in  the  service  of  the  prosecutor,  was  sent  by  him  to  tb«  latter  if  a 
deliver  some  mt  to  A.  B.,  but  he  did  not  delivier  all  the  &t  to  A.  B.,  racehrer. 
having  previously  given  part  of  it  to  Grove ;  it  was  objected  that 
Grove  ought  to  have  been  charged  as  a  receiver ;  but  it  was  held  that 
it  was  a  question  for  the  jury  whether  Grove  was  present  at  the  time 
of  the  separation,  as  the  fat  was  in  the   master's  possession  till 
the  separation ;  and  the  case  was  left  to  the  jury  to  say  whether 
Grove  was  present  at  the  time  when  the  separation  was  made,  or  re- 
ceived the  fat  afterwards.  (A)    So  where  Gruncell  was  indicted  for 
stealing  a  quantity  of  hay,  and  Hopkinson  for  receiving  the  hay, 
knowing  it  to  have  been  stolen,  and  it  appeared  that  Gruncell,  who 
was  a  carter,  and  allowed  bv  his  master  a  small  quantity  of  hay  for 
the  use  of  the  horses  on  their  journey  to  and  from  London,  took  from 
his  master's  stables  two  trusses  of  hay  above  the  quantity  which  was 
allowed  for  the  horses ;  and  that  Hopkinson,  who  was  the  ostler  at  a 
public  house  where  the  waggon  stopped  on  the  journey,  came  to  the 
tail  of  the  waggon  and  received  the  two  trusses  of  hay  from  Gruncell, 
and  carried  them  to  the  stable :  it  was  objected  that  if  Hopkinson 
had  committed  any  offence  at  all  it  was  tnat  of  stealing,  as  the  hay 
being  in  the  masters  waggon  was  in  the  master's  possession,  and  the 
act  of  the  prisoner  in  removing  it  from  the  waggon  constituted 
a  larceny  and  not  a  receiving;  but  it  was  held  that  the  indictment 
was  properly  framed,  on  the  ground  that  as  the  hay  was  not  hay  ap- 

LoDt  Ah.  1817.     And  before  tbe  judges  see  ante.  Vol.  1,  Book  1»  p.28. 
in  Eaat  T.  1817,  Rtus.  &  Ry.  332.    And  ig)  Rex  v.  Owen,  East.  T.  1825,  R.  & 

•ee  Bex  v,  M'fiiakin  and  Smitb,  Rnis.  M.  0.  C.  R.  96.     Ante,  Vol.  I,  p.  28. 
&  Ry.  333,  note  (5).  (A)  Rex  v.  Butteris.  6  C.  Ac  P.  147, 

(/)  Rexv.  Kelly,  Micfa.  T.  1820,  MS.  Gurney,  B. 
BtyU^,  J.,  and  Rose.  &  Ry.  421.     And 

VOL.  n.  R 


A  ^arty  may 
be  indicted 
for  receiving 
goods  stolen 
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propriated  by  the  master  for  the  horses,  the  moment  it  got  into  the 
waggon,  animo  furandiy  the  larceny  was  complete.  If,  however, 
it  had  been  hay  allowed  for  the  horses  which  had  been  stolen, 
it  would  have  been  otherwise,  (t) 

It  was  settled  upon  the  repealed  statutes,  that  a  party  might  be 
indicted  for  receiving   goods   stolen   by   persons  'unknown;    and 
where  ajd  indictment  was  objected  to  because  it  did  not  ascertain 
by/wrwwMfiii.    the  principal  thief,  and  did  not  therefore  state  to  whom  in  par- 
"'  ticular  the  prisoner  was  accessory,  the  Judges  were  unanimously 

of  opinion  that  it  was  good ;  the  great  view  of  the  statutes  being 
to  reach  the  receivers,  where  the  principal  thieves  could  not  easily 
But  where  the  be  discovered,  (j).  But  where  the  principal  was  known>  it  was 
tnowiTlt"  considered  to  be  proper  to  state  tJie  facts  according  to  the  truth.  (4) 
should  be  so  And  a  casc  is  reported  m  wlucli  it  was  ruled,,  that  an  mdictment 
•uted,  but  see  against  an  accessory  before  the  fiict  to  a  larceny,  which  stated  a 
^rt.  p.  243,  stealing  by  **  a  certain  person  to  the  jurors  unknown.**  and  that  the 
prisoner  incited,  &c,  '*  tbe  said  person  unknown"  to  commit  the 
said  felony,  could  not  be  supported  where  the  principal  felon  wap 
a  witness  before  the  grand  lury.  iTie  counsel  tbr  the  prosecution, 
m  opening  the  case,  stated  that  the  grand  jury  had  fouifd  the  bill 
upon  the  evidence  of  the  principal,  who  acknowledged  that  he  had 
stolen  the  goods  in  question,  and  proposed  to  call  the  principal  as 
a  witness  to  establish  the  guilt  of  the  prisoner.  But  Le  Blanc,  J., 
interposed,  and  directed  an  acquittal.  He  said,  he  considered  the 
indictment  wrong,  in  stating  that  the  wheat  had  been  stolen  by  a 
person  unknown  ;  and  asked,  how  the  person  who  was  the  principal 
felon,  could  be  alleged  to  be  unknown  to  the  jurors,  when  they  bad 
him  before  them,  and  his  name  was  written  on  the  back  of  the 
bill  ?  (Q  Where,  however,  two  bills  of  indictment  had  been  found 
by  the  same  grand  jury,  one  of  which  charged  the  prisoner  with 
receiving  goods  stolen  by  a  person  unknown,  and  the  other  chaiged 
him  with  receiving  the  same  goods  stolen  by  one  H.  Moreton, 
and  the  prisoner  was  tried  on  the  first  mentioned  indictment,  the 
counsel  for  the  prosecutor  having  decUned  to  proceed  upon  the 
other  against  H.  Moreton,  and  objection  was  taken  that  the  al- 
legation of  the  person  who  committed  the  principal  felony  being 
imknown  to  the  grand  jury  was  negatived  by  the  other  record, 
the  Judges  (upon  the  point  being  reserved  for  their  consideratioD) 
held  the  conviction  right.  They  were  of  opinion  that  the  fip^ing 
by  the  grand  jury  of  the  bill  imputing  the  principal  felony  to  H. 
Moreton,  was  no  objection  to  the  second  indictment,  although  that 
indictment  stated  the  principal  felony  to  have  been  committed  by  a 
person  to  the  jurors  unknown,  {m) 


(«>  Reg,  p.  Gruncell^  9  ^ 
Hhehouse,  (J.  k,  attar  consulting  Patte- 
son,  J.,  who  went  very  carefully  throoffh 
the  cases  on  the  subject,  and  was  cleany 
of  opinion  the  indictment  was  properly 
framed. 

( j)  Thomas's  case,  O.  B.  1766.  2  East, 
P.  C.  c.  16,  a.  164,  p.  781. 

(A)  2  East,  P.  C.  c.  16,  s.  164,  p.  781. 
And  see  ante,  p.  97,  that  though  in  an  in- 
dictment  for  larceny  the  goods  may  be  laid 
to  be  the  property  of  persons  unknown,  yet 
such  an  lUegation  will  be  improper  if  the 
owner  be  redly  known. 

(I)  Rex  V.  Walker,  3  Campb.  264.  And 


S.  P.  by  Dallas,  J.,  Anon.  Worcester  Lent 
Ass.  1815. 

(m)  Rex  V.  Bush,  Mich.  T.  1818,  Rusa. 
6c  ky.  372.  This  case  seems  to  overrule 
a  case  mentioned  in  2  Stark.  Et.  617, 
where  the  prisoner  waa  indicted  for  a  mis- 
demeanor in  receiving  stolen  goods,  and  it 
appeared  that  the  prindpal  had  been  con- 
victed at  the  same  assises,  and  Tbomson, 
B.,  directed  an  acquittal.  The  statement 
of  the  case  in  Rex  e.  Caspar,  pott^  p.  244» 
seems  to  shew  that  Ltttleaale,  J.,  adhered 
to  the  opinion  expressed  in  Rex  o.  Cordy, 
ante,  p.  98,  note  (/>).    C.  a  O. 


I» 
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In  an  indictment  againt  a  receiver^  as  an  accessory  after  the  fact  itii  sufficient 
to  the  felony,  where  the  principal  had  been  convicted,  itwasde-  totutethe 
cided  to  be  sufficient  to  state  the  conviction^  without  stating  the  ^"^^iJJitiiig 
attainder  of  the  principal     In  a  case  where  it  was  moved  in  arrest  ^attaindtr 
of  judgment  that  the  indictment  was  bad  because  it  did  not  state  oftheprin- 
that  the  principal  was  attainted^  the  point  was  reserved  for  the  ^^' 
consideration  ot  the  Judges,  who  ail  held  that  the  indictment  was 
good,  upon  reference  to  a  great  number  of  precedents,  and  on  a 
consideration  of  the  statute  1   Anne,  st  2,  c.  9,  s.  1,  2.  (n)    In  a 
sub6e(|uent  case,  where  the  prisoner  was  chaiged  with  knowingly 
receiving  stolen  goods,  the  indictment  stated  that  the  goods  had 
been  stden  by  Isaac  PoweU,  who  had  been  duly  convicted  of  the 
felony  at  the  great  session  for  Brecon.     An  examined  copy  of  the 
recom  of  Powell's  conviction  was  produced,  which  stated  that  the 
prisoner  was  asked  if  he  was  (not  m)  guilty ;  and  it  did  not  state 
that  issue  was  joined,  or  how  the  jurors  were  returned,  and  the 
only  award  against  the  prisoner  was,  that  he  should  be  in  mercy, 
&C.     It  was  objected  that  this  entry  was  not  sufficiently  formal  and 
correct  to  support  the  averment  that  Powell  had  been  duly  convicted* 
But  the  learned  Judse  ruled,  that  the  judgment  was  not  necessary, 
and  might  be  rejected ;  that  the  conviction  was  sufficient ;  that  m 
the  common  case,  where  the  receiver  is  tried  with  the  thief,  there 
is  no  iudgment  on  the  thief,  before  the  verdict  against  the  receiver ; 
and  that  although  this  record  was  full  of  errors,  yet  an  erroneous 
attainder  of  the  principal  was  sufficient  against  the  accessory  until 
it  was  reversed,  (o)     And  the  Judges  held,  that  the  objections  to 
the  copy  of  the  record  produced  were  not  material  {p) 

The  statute  7  Geo.  4,  c  64,  s.  11,  in  order  that  ail  accessories  7  Geo.  4, 
may  be  convicted  and  punished  in  cases  where  the  principal  felon  c  64,i.  ii 


is  not  attainted^  enacts,  **  that  if  any  principal  offender  shall  be  in  J^|^"J[2i« 
anywise  convicted  of  any  felony,  it  shali  be  lawful  to  proceed  punithment 
agunst  any  accessory,  either  before  or  after  the  £act,  in  tne  same  though  prin. 
manner  as  if  such  principal  felon  had  been  attainted  thereof,  not-  ^^*|^ 
withstanding  such  principal  felon  shall  die,  or  be  admitted  to  the 
benefit  of  dergy,  or  pardoned,  or  otherwise  delivered  before  at- 
tainder ;  and  every  such  accessory  shall  suffer  the  same  punishment, 
if  he  or  she  be  m  anywise  convicted,  as  he  or  she  should  have 
suflfered  if  the  principal  had  been  attainted." 

The  indictment  against  the  receiver  of  stolen  goods,  charging  The  indict- 
him  as  an  accessory,  need  not  allege  time  and  place  to  the  &ct  of  ment  need  not 
stealing  the  goods ;  a  statement  of  them  to  the  offence  of  the  re-  ^S^^^^ 
ceiver  will  be  sufficient  (r)     And  in  a  case  where  an  indictment 
cfaaiged  the  prisoner  by  the  name  of  Francis  Morris,  with  receiving 
stolen  goods,  *^  he  the  said   H^omae  Morris  knowing,  ftc.,"  it  was 
hdden  that  the  words  ^'  the  said  Thomas  Morris"  might  be  rejected 
as  sorplosage.  [s) 

As  the  statute  makes  the  offence  to  consist  in  receiving  the  goods  Theindictment 

■ 

(«)  Hyman's  cue«  2  Leach,  925.    2      t.  144»  p.753,  and  s.  163,  p.  780. 

nt,  P.  C.  c  16,  8. 164,  p.  782.  ( j)  Morris's  case,  I  Leaoh,  109.     And 


(o)  Bex  v.Baldwm,  cor.  Thompson,  B.,  see  also    Redman's  case,  1  Leach,  477. 

MonmoDth  Sum.  Ass.  1812.     3   Campb.  where  words  which  obstmcted  the  sense  of 

265,  MS.  Bajley,  J.  an  indictment  on  the  stetutes  3  W .  &  M. 

ip)  Mich.   T.  1812,  MS    Baylejr,  J.,  c.  9,  s.  4,  and  5  Ann.  c.  31,  s.  5,  were 

BasB.  &  By.  24 1 .  rejected  as  insensible  and  useless. 

(r)  Stott's  case,  2  East,  P.  C.  c.  Iti, 

R  2 
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Med  not  name  kpowing  them  to  have  been  stolen,  the  indictment  need  not  name 
the  priucripai.  the  principal,  o^  allege  that  he  was  unknown.  The  second  comit 
of  an  indictment  charged  the  prisoner  with  Laving  received  goods 
stolen  by  *^  a  certain  evil  disposed  person,"  and  it  was  objected  that 
it  ought  either  to  have  stated  the  name  of  the  principal,  y  else  to 
have  stateSTthat  he  was  unknown.  Tindal,  (J,  J.,  *^  It  will  do. 
'J  lie  ottisnce  created  by  the  act  ot  Parliament  is  not  the  receiving 
stolen  goods  from  any  particular  person,  but  rec^vS^  them  knowinj 

stolen.     The  question,  meretbre,  will  be  whethe 


them  to  have  Keen  si  .  ^  _ 

the  goods  are  stolen,  and  whether  the  prisoner  received  them  know" 
ing  them  to  have  been  sfbien.  The  objection  is  founded  on  the  too 
particular  tbrm  oi  the  indictment  The  statute  makes  the  receiving 
the  goods,  knowing  them  to  have  been  stolen,  the  offence."  (t) 
An  indictment  An  indictment  tor  a  substantive  felonv  against  several  prisoner^ 
recehrerg'*        for  separate  receipts^of  Stolen  property,  which  alleges  that  a  certain 


alleff  ing  the  cvil  disposed  Dcrson  stole  the  property,  is  good,  and  it  is  no  objection 
stealing  by  an  after  verdict  mat  the  prosecutor  was  not  compelled  to  elect  against 
TOreon'Ifgwid.  ^^^ch  of  the  pnsoners  he  would  proceed.     'Ae  first  count  alleged 


and  it  b  no  '  that  a  certain  evil  disposed  person  stole  one  hundred  and  two  pounds 
'^y^^l®'!  •fte*'  weight  of  ^old  dust,  &c  ;  the  second  count  charged  Lewin  Caspar 
that^such  *  with  feloniously  inciting  the  said  evil  disposed  person  to  commit 
separate  re-  the  said  felony;  the  third  count,  Ellis  Caspar  the  like  offence  '^  the 
eeivers  have  fourth  count,  E.  Moscs  fclouiously  receiving  the  said  one  hundred 
to^ethI2^  ^°^  5^^  pound's  weight  of  gold  dust ;   the  fifth  count,  L  Isaacs 

feloniously  receiving  all  the  goods  stolen ;  the  sixth  count,  A. 
Abrahams  feloniously  receiving  as  in  the  fifth  count ;  the  seventh 
count,  Ellis  Caspar  feloniously  receiving  as  in  the  fifth  count  (ti) 
Upon  the  case  being  opened,  it  was  contended  that  the  prosecutor 
ought  to  elect  which  of  the  prisoners  he  would  proceed  against,  but 
Littledale,  J.,  in  the  view  he  then  took  of  the  indictment,  that  it 
was  a  case  of  principal  and  accessories,  thought  the  prosecutor  was 
not  bound  to  elect ;  if  he  had  thought  otherwise,  he  would  have 
directed  him  to  elect.  The  case  then  proceeded,  and  H.  Moss 
was  examined  as  the  evil  disposed  person  mentioned  in  the  indict- 
ment who  stole  the  gold  dust.  He  was  not  a  person  unknown 
either  to  the  grand  jury  or  the  prosecutor,  for  his  name  wa»  on  the 
back  of  the  indictment,  and  there  was  another  indictment  found  by 
the  grand  jury,  in  which  H.  Moss  was  chaiged  as  the  person  who 
stole  the  gold  dust     Though  H.  Moss  was  examined,  it  was  a 

Snestion  for  the  jiiry  upon  the  whole  evidence,  whether  he  or 
<ewin  Caspar  stole  it.  At  the  close  of  the  case  for  the  prosecution, 
it  was  again  contended  that  an  election  should  be  made,  but  litde- 
dale,  J.,  still  thought  the  prosecutor  was  not  bound  to  elect ;  other 
objections  were  then  taken,  which  (the  prisoners  having  been  found 
guilty)  were  saved  for  the  consideration  of  the  Judges :  before  whom 
It  was  contended,  first,  that  this  was  an  indictment  against  principal 
and  accessories,  and  not  for  a  substantive  felony ;  imd,  therefore,  it 
ought  to  have  shown  that  the  principal  had  been  convicted  or  out- 

(0  ^*  »•  J«nrii»  6  C.  &  P.  156.  teren  oounts  were  only  one  count  againtl 

(«)  It  itmck  Littledale.  J.,  on  looking  over  aprinciptl  and  lereral  acoenories,  amiming 

the  abfftract,  that  it  was  incorrect  in  calling  that  recetTen  may  be  eonsidered  ai  aooet. 

the  ttatenent  of  the  offmeef  committed  1^  loriei  in  the  atrict  legal  lenae  of  the  word, 

ttie  aeverd  priaonera  to  many  eoonts  ;  and  And  aee  my  note,  vol.  1,p.688.    C.  S.  Q. 
he  thought  that  what  weie  called  the  (bit 
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lawed ;  secondly,  that  the  prosecutor  ought  to  have  been  compelled 
to  elect  again3t  whom  he  would  proceed;  and  thirdly,  that  the 
mdictment  was  bad  as  to  the  accessories  before  the  fact,  inasmuch 
as  the  principal  was  not  named ;  and,  after  elaborate  ai^ument,  the 
learned  Judges  determined  that  the  statement  that  an  evil  disposed 
person  stole,  was  too  uncertain  to  support  the  charge  against  Lewin 
Caspar  as  accessory  before  the  fact,  but  that  the  other  prisoners 
were  sufficiently  charged  with  a  substantive  felony  in  receiving,  and 
properly  convicted,  (t?) 

Where  a  count  charging  Hartall  and  Neal  with  a  burglary  and  Separate  re- 
stealing  sundiy  articles,  and  Mole  with  receiving  part  of  the  articles  ^*7""^r, 
stolen,  and  Horseman  with  receiving  other  part  of  the  articles,  was  JJJ|y*beto?cd  at 
joined  with  a  count  charging  Mole  and  Horseman  with  the  sub-  the  wine  time 
stantive  felony  of  joindy  receiving  all  the  articles,  and  with  counts  '"^^^^ji-^ 
chaiging  Mole  and  Horseman  separately  with  a  separate  substantive  P""^^ 
felony,  m  each  separately  receiving  a  part  of  the  articles  stolen ;  and 
it  appeared  that  Mole  and  Horseman  nad  received  part  of  the  stolen 
property  on  different  occasions,  and  quite  unconnectedly  with  one 
another ;  it  was  objected,  that  as  distinct  felonies  had  been  com- 
mitted by  Mole  and  Horseman,  each  ought  to  have  been  tried 
separately ;  but  it  was  held  that  all  the  prisoners  might  be  convicted 
upon  this  indictment,  (w)     So  where  two  prisoners  were  indicted 
for  stealing  a  sheep,  and  two  others,  separately  in  distinct  counts, 
for  receiving   separate    parts   of   the    mutton    so  stolen,   and  all 
the  prisoners  were  found  guilty ;  it  was  moved  in  arrest  of  judgment 
on  behalf  of  the  receivers,  on  the  ground  that  they  were  chaiged 
with  separate  felonies,  for  which  they  ought  to  have  been  indicted 
separately.      Parke,  B.,   "  The  objection  forms  no  ground  for  a 
motion  in  arrest  of  judgment     If  there  had  been  anything  in  the 
point,  you  ought  to  have  asked  me  to  put  the  prosecutor  to  hia 
election,  if  justice  had  required  the  separation,  while  the  trial  was 
goinff  on ;  but  you  can  take  no  advantage  of  the  objection  afler 
verdict"  (x) 

Where  a  principal  and  a  receiver  are  included  in  the  same  in-  Coanti  cbaii^* 
dictment,  the  receiver  may  be  charged  in  one  count  with  receiving  }^  Jf**  reoeiv- 
the  goods  from  the  principal,  and  in  another  count  with  a  substan-  J^ncbal  and 
tiye  felony  for  receiving  them  from  an  evil  disposed  person.     The  charging  a 
indictment  charged  four  prisoners  with  a  burglary  and  stealing  a  »«^tantiTe 
number  of  articles,  and  the  fiflh  prisoner  with  receiving  a  part  of  joineS."*^ 
the  stolen  goods  from   the    other  prisoners,  and  anotner  count 
charged  the  fiflh  prisoner  with  a  substantive  felony  in  receiving 
the  same  part  of  the  goods  from  a  certain  evil  disposed  person.     It 
was  objected  that  there  was  a  misjoinder  of  counts ;  that  the  statute 
allowed  the  party  to  be  indicted  in  one  way  or  the  other,  but  not 


(9>  Reg.  e.  Caspar,  2  Moo.  C.  C.  R. 
101.  a  C.  9C.  &P.289. 

(v)  Bex  p.  Hartall,  7  C.  &  P.  475, 
UtUedale,  J. 

(jr)  Rut.  9,  Hayes,  2  M.  &  Rob.  155. 
It  is  clearly  settled  that  the  principal  and 
aoeessory  niAT  be  included  in  the  same 
iwfic^ment  and  tried  together.  1  Hale,  623. 
Post.  365.  And  the  felony  of  the  principal 
is  jost  as  distinct  from  the  felony  of  the  ac- 
cessory, as  the  felony  of  one  receiver  from 


the  felony  of  another  receiTor,  and  there  is 
stronger  ground  for  the  principal  and  re- 
ceiver bemg  tried  separately,  than  for 
separate  receivers  being  tried  separatclv, 
inasmuch  as  evidence  may  be  admissible 
against  the  principal,  which  is  not  admis- 
s»>le  against  the  receiver,  Rex  v.  Turner, 
R.  &  M.  C.  C.  R.  347,  and  the  receiver 
may  be  prejudioed  by  the  receipt  of  such 
evidence.  C.  S.  G. 
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in  both ;  and  that  by  joining  the  two  counts  in  one  indictment,  the 
prisoner  was  deprived  of  me  benefit  of  pleading  auterfoix  acquit, 
which  was  given  him  by  the  7  &  8  Geo.  4,  c.  29,  s.  54,  but  it  was 
held  that  there  was  no  misjoinder.  And  Parke,  B.,  afterwards  said, 
'*  There  was  an  objection  taken  on  the  ground  of  a  misjoinder  of 
counts,  where  a  count  for  receiving  was  added  as  for  a  substantive 
felony.  I  had  some  doubt  on  the  point ;  but  I  have  conferred  with 
my  brother  BoUand,  and  looked  at  authorities,  and  I  now  find  that 
it  is  a  matter  quite  in  the  discretion  of  the  Judge.  It  is  not  open 
to  a  demurrer ;  neither  is  it  a  ground  for  quashing  the  indictment 
Therefore,  whenever  it  is  clear  that  there  is  only  one  offence,  and 
the  joinder  of  the  counts  cannot  prejudice  the  prisoner,  we  think 
that  the  objection  ought  not  to  prevail.  We  have  accordin^v 
directed  the  officer  to  draw  these  indictments  in  the  manner  which 
we  understand  has  prevailed  on  the  circuit,  and  at  the  Old 
Bailey.;  («) 

An  indictment  charging  the  principal  with  killing  a  sheep  with 
intent  to  steal  one  of  die  hind  legs  of^  the  sheep,  ana  the  accessory 
with  receiving  nine  pounds  of  the  mutton  so  stolen  as  aforesaid, 
cannot  be  supported  against  the  accessory,  but  if  such  an  indictment 
also  contain  a  count  for  a  substantive  felony  in  receiving  the  mutton 
from  a  certain  evil  disposed  person,  the  accessory  may  oe  convicted 
upon  it  The  first  count  chaived  that  Wheeler  killed  a  sheep  '^  with 
intent  to  steal  one  of  the  hind  legs  of  the  said  sheep."  The  sec(»id 
count  charged  Cowley  with  receiving  nine  pounds  weight  of  mutton 
part  of  the  goods  and  chattels  '*  so  stolen  as  aforesaid.  The  third 
count  charged  Cowley  with  receiving  the  nine  pounds'  weight  of 
mutton  from  a  certain  evil  disposed  person ;  and  it  was  held  that  the 
second  coimt  could  not  be  supportea,  as  it  stated  the  mutton  to  have 
been  '^  so  stolen  as  aforesaid;  and  there  was  no  stealing  mentioned, 
but  only  an  intention  to  steal;  but  it  was  held  that  Cowley  might  be 
convicted  on  the  third  count  {z) 

A  count  chamng  a  person  with  being  accessory  before  the  fact 
may  be  joined  with  a  count  charging  him  with  being  accessory  after 
the  fact  to  the  same  felony,  and  the  prosecutor  cannot  be  compelled 
to  elect  upon  which  he  will  proceed,  as  the  party  may  be  found  guilty 
upon  both,  (a)  And  a  case  has  occurred,  in  which  a  party  was  in- 
dicted for  receiving  stolen  goods,  and  also  for  receiving,  harbouring^ 
and  comforting  the  felons,  and  the  prisoner  was  convicted.  (6) 

An  indictment  upon  the  7  &  8  Geo.  4,  c.  29,  s.  55,  for  receiving 
goods  which  have  been  obtained  by  false  pretences,  must  allege  the 


(y)  Bex  9.  Anftin,  7  C.  &  P.  796. 

(<)  Rex  V.  Wheeler,  7  C.  &  P.  170. 
Coleridge,  J.,  who  at  first  doubted,  first, 
whether  if  the  principal  were  known  his 
name  should  not  be  stated,  and  if  not  known 
whether  it  should  not  be  charged  that 
he  was  not  known  ;  secondly,  that  the 
count  was  for  receiving  stolen  goods,  and 
was  joined  not  with  a  count  for  stealing  but 
with  a  count  for  killing  with  intent  to  steal, 
which  seemed  to  be  an  offence  of  a  different 
nature.  His  lordship,  however,  left  the 
case  to  the  jury,  and  the  prisoners  were 
iound  guilty,  and  afterwards  sentenced. 

(a)  Reg.  V.  Blackson,  8  C.  k  P.   43, 


Parke»  B.,  and  Patteson,  J. 

(&)  Anoujrmous,  mentioned  by  Parke,  B., 
ibid.  In  many  cases  it  is  ulvisaUe  to 
insert  such  counts,  as  the  evidence  may  fail 
to  prove  the  receipt  of  the  stolen  property, 
and  yet  may  be  sufficient  to  obtain  a  con- 
viction for  corofortinff  and  assisting  the 
felon.  See  Rex  e.  fee,  6  C.  &  P.  536, 
ante^  vol.  1,  p.  37,  and  see  Reg.  v,  Caspar, 
ante^  p.  245,  where  one  count  c^aiged 
Ellis  Caspar  as  an  accessory  before,  with 
inciting  tne  principal,  and  another  as  ac- 
cessory after,  in  receiving  the  stolen  pro« 
perty. 
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goods  to  have  been  obtained  by  &Isejpretencea,  and  that  the  receiver  goods  obtained 

knew  that  they  were  so  obtained.     The  indictment  stated  that  the  ^y  ^^^ 

prisoner  unlawfully  did  receive  of  a  certain  evil  disposed  person  one  ^^^ 

shoulder  of  mutton,  of  the  weiffht  of  seven  pounds,  of  the  value,  &c. 

of  the  goods  and  chattels  of  T.  W.,  which  said  goods  and  chattels  had 

been  dhen  lately  before  to  wit,  on  &c.  at  &c.,  unlawfully  obtained  taken 

and  carried  away,  she  the  prisoner  at  the  time  of  her  so  receiving  the 

said  goods  and  chattels  well  knowing  the  said  goods  and  chattels  to 

have  been  unlawfully  obtained  taken  and  carried  away :   afler  a 

verdict  of  guilty  it  was  moved  in  arrest  of  judgment  that  the  offence 

was  not  brought  within  the  7  &  8  Greo.  4,  c  29,  s.  55^  unless  it 

appeared  on  the  indictment  that  the  goods  had  been  obtained  by 

fiuse  pretences,  and  that  the  receiver  knew  them  to  be  so  unlawfully 

obtained;  and,  upon  a  case  reserved,  the  Judges  were  unanimously 

of  opinion  that  the  indictment  was  bad,  on  the  ground  stated  in  the 

motion  in  arrest  of  judgment  (c) 

The  bare  receiving  of  stolen  goods,  knowing  them  to  be  stolen  R«onTiiig 
did  not  make  an  accessorv  at  common  law.     But  if  a  party  received  ■^Iw*  9P^  ** 
goods  firom  the  thief  to  keep  for  him,  knowing  them  to  have  been  *®"*'"^"  "^' 
stolen^  or  if  he  received  goods  to  &cilitate  the  escape  of  the  thief,  or  if 
he  knowingly  received  tnem  upon  an  agreement  to  furnish  the  thief 
with  supplies  out  of  them,  and  accordingly  supplied  him,  this  made 
the  party  an  accessory  at  common  law,  tor  it  was  relieving  and  com- 
forting. \d)    If  the  prisoner  receive  the  property  knowing  it  to  be  Under  the 
stolen  for  the  purpose  of  assisting  the  thief,  or  for  the  purpose  of  statute. 
concealment,  it  is  a  receiving  withui  the  statute,  although  he  neither 
gains  any  profit  or  advantage  by  the  receipt  Upon  an  indictment  for 
receiving  stolen  goods,  Taunton,  J.,  told  the  jury,  that  *Mf  the  prisoner 
received  the  property  for  the  mere  purpose  of  concealment,  without 
deriving  any  profit  at  all,  he  is  just  as  much  a  receiver  as  if  he  had 
purchased  it :  it  is  a  receiving  widiin  the  meaning  of  the  statute."  {e)  So 
m  a  similar  case  GumeVy  B.,  told  the  iurv  that  ''if  the  receiver  takes 
without  any  profit  or  advantage,  or  whether  it  be  for  the  purpose  of 
profit  or  not,  or  merely  to  assist  the  thie^  it  is  preciselv  the  same."  (/) 

Upon  an  indictment  for  receiving  stolen  goods  there  should  be 
some  evidence  to  shew  that  the  t^ods  were  in  fact  stolen  by  some 
other  person,  and  recent 


Upon  an  in- 
dictment for 
receiving  there 
should  be 
■ome  evidence 


sufficient  to  support  sue         ,-.^^1— --_-—     

I  dcnce  of  stealing  and  not  of  receiving.   TTpon  an  indictment  for^  that  the  soodi 
'*  receiving  stolen  property  the  evidence  was  that  the  property  having  ""^^  •JJ^jJ*  ^y 

penon 


been  discovered  afler  the  loss  concealed  in  an  ola  engine-house. 


several  persons  kept  watch,  and  one  of  the  prisoners  came  alone  in 
the  night,  and  took  the  property  out  of  the  engine-house,  on  which 
he  was  immediately  seized,  and  dropped  the  bag,  in  whidi  the  pro- 
perty was,  among  some  standing  com,  and  shortly  afterwards  the 
other  prisoners  came  up,  and  carried  die  bag  awaj.  Afler  telling 
the  jury  that  they  must  be  satisfied  that  all  the  pnsoners  knew  that 
there  was  stolen  property  in  the  engine-house,  and  that  they  took  it 
away  with  a  common  design,  Patteson,  J.,  proceeded,  '^but  if  you 
do  oelieve  that,  then  another  difficulty  arises,  for,  if  you  believe  Uiat 

(c)  Reg  ».  Wilion,  2  Moo.  C.  C.  R.  cnr,  Gaselec,  J.,  Vaughan,  B.,  and  Taun- 

52.  ton,  J. 
{d)  1  Hal«,  620.  (/)  Rex  *.  Davii,  6  C.  &  P.  177. 

(«)  Rex  9.  Richardson.  6  C.  &  P.  335, 
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they  all  went  away  tozether,  then  the  question  will  arise,  whether  all 
were  not  the  stealers?  There  is  no  evidence  that  any  other  person 
stole  the  property ;  if  there  had  been  evidence  that  some  one  pereon 
had  been  seen  near  the  house  from  which  the  property  was  taken, 
or  there  had  been  strong  suspicions  that  some  one  person  stole  it, 
then  those  circumstances  would  have  been  evidence  that  the  pri- 
soners received  it,  knowing  it  to  have  been  stolen.  But,  if  you  are 
of  opinion,  that  some  other  person  stole  it,  and  that  the  prisoners 
knew  of  that  &ct,  and  planned  together  in  order  to  get  the  property 
away,  they  may  be  convicted  of  receiving.  I  confess  it  appears  to 
me  on  this  evidence  rather  dangerous  to  convict  them  for  receiving. 
It  is  evidence  on  which  persons  are  constantly  convicted  of  stealing. 
The  question  is,  whether  you  are  satisfied  that  they  were  the  stealers 
or  the  receivers  T{f) 
But  a  state-  But  a  Statement  by  the  prisoner  that  he  received  the  stolen  pro- 

priwDCT^*      perty  from  another  person  is  sufficient     Un  an  indictment  fw 
CaTinffreceiTed  receiving  a  Stolen  shirt  it  appeared  doubtful  whether  the  principal 
If  suScient.       felony  had  not  been  committed  by  several  persons,  and  the  only 
evidence  against  the  prisoner  was  the  possession  of  the  shirt,  and  a 
statement  made  by  her  that  she  had  received  it  form  another  person ; 
it  was  objected  that  there  was  no  evidence  of  receiving;  Littledale,  J., 
"  In  a  case  on  the  early  part  of  this  circuit  the  omy  evidence  was 
recent  possession,  and  the  counsel  for  the  prosecution  ui^ged  that  that 
was  evidence  of  receiving,  but  I  held  that  it  was  not     I  hold  it 
essential  to  prove  that  the  property  was  in  the  possession  of  some  one 
else  before  it  came  to  the  prisoner ;  here  the  prisoner  said  some  one 
brought  the  shirt  to  her ;  that  is  an  admission  that  it  had  been  in 
the  possession  of  some  one  else.     That  is  evidence  of  receiving.''  {a) 
Other  iai^         AncJ  where  a  mother,  her  son,  and  a  third  party,  were  indicted  ror 
emnstancet.       gheep  Stealing,  and  the  only  evidence  against  the  mother  was,  that 
the  house,  in  which  the  carcase  of  the  sheep  was  found,  was  her 
house,  but  there  were  no  female  footsteps  seen  near  the  spot  from 
which  the  sheep  was  taken,  but  only  male  footsteps,  which  were 
traced  to  the  son  and  the  other  prisoner ;  and  there  was  distinct 
evidence  affecting  the  son  and  the  other  prisoner,  and  the  son  lived 
in  the  same  house  with  his  mother:  Parke,  J.,  told  the  jury  that 
there  was  no  evidence  to  put  the  mother  on  her  defence  for  stealings 
whatever  evidence  there  might  be  of  receiving.  (A) 
If  the  indict-         If  an  indictment  dlege  that  the  goods  were  received  from  the 
S*tVh^^*^od«    th\g^»  ^t  must  be  proved  that  they  were  received  trom  the  thief,  an? 
were  received    if  it  appear  that  the  thief  gave  them  to  a  person,  from  whom  tEc 
from  a  particu-  pnsQner  received  them,  it  is  a  tatai  variance.    ^1  he  prisoner  was 
!"  I^"^»        indicted  for  receiving  stolen  goods,  and  the  indictment  alleged  that 
proved  that       ^^  received  them  from  the  person  who  stole  them,  and  that  the 
they  were         person  who  stole  them  was  a  certain  ill-disposed  person  to  the  jurors 
rec^Ted  from     unknown ;  it  was  proved  that  the  person  who  stole  the  property 
'      handed  it  to  J.  S.,  and  that  J.  S.  delivered  it  to  the  prisoner  and 
Parke,  J.,  held  that  on  this  indictment  it  was  necessary  to  prove 
that  the  prisoner  received  the  property  from  the  person  who  actually 
stole  it,  and  he  would  not  allow  it  to  go  to  the  jury  to  say  whedier 
the  person  from  whom  he  was  proved  to  have  received  it  was  an 

(/)  Rex  p.  Dendey^  6  C.  A  P.  399.  Lent  Ass.  1832,  MSS.  C.  S.  G. 

(y)  Rex  V    sarao    iioniy,  Gloucester         (A)  Anindel^a  case,  I  Lew.  115. 
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innocent  agent  or  not  of  the  thief,  (t)  So  where  an  indictment 
chaiged  Woolford  with  stealing  a  geldiog,  and  Lewis  with  receiving 
it,  knowing  it  to  have  been  ^^so  feloniously  stolen  as  aforesaid,^  and 
Woolford  was  acquitted ;  Patteson,  J.,  held  that  Lewis  could  not  be 
convicted  upon  this  indictment,  and  that  he  mi^ht  be  tried  on 
another  indictment,  charging;  him  with  having  received  the  gelding, 
knowing  it  to  have  been  stolen  by  some  person  imknown*  {i) 

But  where  some  prisoners  are  indicted  as  principak  ana  some  as  But  if  there  b 
receivers,  and  the  indictment  contains,  as  it  mavt  (it)  separate  counts  ^^|?^f^* 
a^nst  each  receiver  for  a  substantive  felony,  although  all  the  prin-  felony  OmT 
cipals  are  acquitted,  the  receivers  may  be  convicted  and  sentenced,  receiver  1M7 
An  indictment  charged  three  prisoners  with  stealing  a  carpet  bag  Sj^'^?^ 
and  a  number  of  articles  therein  contained,  and  two  other  prisoners  pr^paiu 
vrith  receiving  separately  certain  of  the  goods  so  stolen  as  aforesaid,  aoqaitted. 
and  there  were  two  other  counts,  each  of  them  charging  one  of  the 
two  last-mentioned  prisoners  with  a  substantive  felony  m  separately 
receivino:  portions  ot  the  same  goods,  and  the  jury  acquitted  tne  three 
principals,  but  found  the  receivers  guilty ;  it  was  moved,  in  arrest 
of  judgment,  that  the  principals  having  been  acquitted,  no  judgment 
could  be  given  against  the  receivers :  that  a  larceny  committed  by 
another  person  could  not  be  given  in  evidence  upon  this  indictment, 
and  although  a  count  for  a  substantive  felony  might  be  inserted,  such 
count  was  only  introduced  to  prevent  an  acqmttal,  if  it  turned  out 
that  the  property  was  received  from  some  other  person,  but  still  the 
principal  must  be  proved  to  have  committed  tne  felony ;  but  the 
objection  was  overrmed,  and  judgment  given  against  the  receivers.  (J) 

Upon  a  charge 
of  jointlj 
receiving  a 
joint  receipt 
most  be 
proved. 


if  two  pnsoners  are  charged  lomtlv  with  receiving  stolen  goods, 
a  ]omt  act  ot  receiving  must  be  proved;  and  proof  that  one  received 
in  tfie  ab^ce  of  the  other>  a^  afterwards  delivered  to  him  will  not 
-office.  Successive  receivers  are  all  separate  receivers,  and  all 
.punishable  as  suchT  Two  prisoners,  John  and  Mary  Messingham]] 
were  convicted  on  a  joint  indictment  for  receiving  fifty  pounds  weight 
of  pork.  The  pork  had  been  stolen  by  some  person  unknown,  and 
botn  prisoners  Knew  it  to  have  been  stolen  ;  it  was  found  in  the  cot- 
tage of  Mary  M.,  in  which  John  M.,  her  son,  lived  with  her.  The 
▼oluntary  statements  of  the  prisoners  shewed  that  John  received  the 
pork  in  the  absence  of  Maiy,  and  took  it  into  the  cottage  when  she 
was  not  at  home,  and  that  Mary  afterwards  salted  it.  It  was  objected 
that  Mary  could  not  be  legally  convicted  jointly  with  John  upon  this 
indictment,  because  the  oiFence  of  John  was  complete  before  Mary 
took  any  part  in  the  transaction ;  and,  upon  a  case  reserved,  the 
Judges  were  unanimous  tjiat,  on  a  joint  chai^ge,  it  was  necessary  to 
prove  a  joint  receipt;  and  as  the  mother  was  absent  when  the  son 
received,  it  was  a  separate  receipt  by  him.  (m) 

But  it  has  since  been  holden  that  where  a  person  knowiim;  goods  Servant  re- 
to  have  been  stolen,  directs  his  servant  to  receive  them  into  his  pre-  Jjj^ ^'^rfhL 
mises,  and  the  servant  in  pursuance  of  that  direction,  afterwards  muter. 
receives  them  in  the  master's  absence,  the  servant  knowing  that  they 
had  been  stolen,  they  may  be  jointly  indicted  for  receiving  them. 
Upon  an  indictment  against  two  principals  for  stealing  goods,  and 

(t)  Elflwordiy's  caae,  1  l.«w.  1)7.  (0  ^^S-  ^'  Pnll^wn.  9  C.   &  P.     80, 

(»  Rex  V.   Woolford,    1    M.  &  Rob.  Gumey,  B. 

384.  (m)    Rex  h.   Meisingham,    R.    &   M. 

\,k)  See  Rex  r.  Austin,  aa<r,p.  246.  C.  C.  R.  257. 
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against  Miller  and  Holbome  for  receiving  the  goods  knowing  them 
to  have  been  stolen,  it  appeared  that  the  principals  brought  the  goods 
to  Holbome's  warehouse,  and  left  them  with  Miller,  who,  after  some 
hesitation^  accepted  them ;  Holbome  was  at  this  time  absent ;  but 
it  was  clear  on  the  facts  that  shortly  after  he  came  home,  he  was 
aware  of  the  goods  having  been  left,  and  there  was  strong  ground 
for  suspecting  that  he  knew  that  thev  had  been  stolen ;  it  was  also 
clear  that  his  servant  Miller,  soon  after  the  goods  were  left  with  him, 
was  awaie  they  had  been  unlawftiUy  procured,  as  he  was  foimd 
disguising  the  barrels  in  which  they  were  contained;  it  was  submitted 
for  Holbome,  that  as  the  goods  were  in  the  first  instance  received 
by  Miller  in  Holbome's  absience,  the  indictment,  alle^ng  a  joint  act 
of  receiving  could  not  be  supported,  even  though  the  jury  thought 
that  Holbome,  when  he  came  in,  assented  to  the  imlawful  act  of  his 
servant,  and  the  preceding  case  was  cited;  for  the  prosecution  it 
was  contended  that  there  was  some  evidence  to  go  to  the  jury,  that 
Holbome,  even  before  he  went  out,  must  have  been  aware  tbat  the 
goods  were  about  to  be  left  at  the  warehouse,  and  must  have  given 
orders  for  their  reception,  and  if  Miller  took  them  in,  in  pursuance 
of  previous  orders  from  Holbome,  the  prisoners  might  be  convicted 
of  a  joint  receiving.  Maule,  J.,  thought  there  was  sufficient  evidence 
of  this  nature  and  told  the  jury  that  if  they  were  satisfied  that 
Holbome  had  directed  the  goods  to  be  taken  into  the  warehouse, 
knowing  them  to  have  been  stolen,  and  that  Miller  in  pursuance  of 
that  direction,  had  actually  received  them  into  the  warehouse,  he 
also  knowing  them  to  have  been  stolen,  they  might  properly  convict 
both  of  the  prisoners,  (n) 

Where  husband  and  wife  arc  jointly  indicted  for  receiving  stolen 
goods,  and  there  is  no  evidence  to  shew  that  the  wife  was  present, 
or  of  her  conduct  when  they  were  received,  she  ought  not  to  be  con- 
victed if  the  husband  is.  (o) 
The  thing  re-        It  is  sufficient  if  the  thing  received  be  the  same  in  fact  as  that 
heitu^^der  ^^^^^  ^^  8tolen,*t}iougti  pacing  under  a  new  denomination ;  so  that 
a  difierent        where  the  indictment  charged  the  principal  with  stealing  a  live  sheep, 
denomioatioii     and  the  accessory  with  receiving  **  twenty  pounds  of  mutton,  part 
^^JjJJ^***         of  the  goods,"  &c.  the  conviction  was  holden  to  be  proper,  {p) 
Proceeds  of  ^Sf^  were  an  indictment  charged  one  prisoner  with  stealing  six 

itolen  notes.  proJBissory  notes  of  lOOL  each,  and  the  other  prisoner  with  receiving 
the  said  promissory  notc«,  knowing^them  to  have  been  stolen,  and  the 
only  evidence  against  the  receiver  was  that  at  one  time  he  showed  a 
number  of  20/.  notes,  which  he  said  were  part  of  the  prosecutor's 
money,  and  at  another  time  he  threw  down  a  sovereign,  saying  ^*  I 
had  a  hundred  sovereigns  of  the  captain's  money,  and  this  is  one  of 
them :"  it  was  held  that  if  the  prisoner  never  received  either  of  the 
100/.  notes  into'his  possession,  he  must  "be  acquitted  upon  that  indict- 
ment.  He  was  not  here  charged  with  receiving  the  proceeds ;  this 
indictment  imputed  that  he  received  *^  the  said  promissory  notes ;" 
now  the  only  notes  mentioned  in  the  indictment  were  the  notes  of 
100/L  each,  (q)    Where  some  prisoners  were  charged  with  feloniously 

(n)  Reg.  V,  Parr,  2  U  6i  Rob.  346.  2  East.  P.  C.  c  16.  s.  48,  p.  617. 

(o)  Rex  ».  Archer,  R.  &  M.  C.  C.  R.  (q)  Rex  r.  Walklcy,  4  C.  A   P.  132. 

i43,  ante,  vol.    I,  p.    19.     See  note  {y),  Taddy  Scrjt.    It  is  conceived  that  no  in- 

>bid.  dictmcnt  could  be  framed  on  the  7  &  8 

ip)  Rex  V.  Cowell  and  Green,  1796.  Geo.   i,  c.   29,  s.  54,  for  receiring  the 
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''receiviiig,  harbourinj^,  comforting,  aflsistingy  and  maintaining"  other 
prisoners,  and  the  prisoners  who  were  cfaaiged  with  harboonngy  &c. 
had  been  found  in  possession  of  various  sums  of  money  derived  from 
the  disposal  of  the  property  stolen,  but  it  did  not  appear,  although  they 
were  in  frequent  communication  with  the  principals,  that  they  had 
received  any  of  the  stolen  property  itself,  or  done  any  act  to  assist 
the  principals  personally,  Law,  R.,  after  consulting  Littledale  and 
Paiteson,  J's.,  said,  that  **  in  their  opinion  the  proof  amounts  to  evi- 
dence of  an  imperfect  receiving,  and  not  to  the  ofience  charged  in 
the  indictment   (r) 

The  averment  of  the  guilty  knowledge,  which  is  the  gist  of  the 
oflence,  should  be  correctly  made ;  as  where  an  indictment  against  a 
receiver  who  was  ti^ed  with  the  principal,  contained  a  defective  state- 
ment, that  the  receiver  knew  the  goods  to  have  stolen  (omitting  the 
word  '^been,'^  the  Judges  thought  the  indictment  bad,  this  beins 
the  gist  of  the  oflence ;  out  they  afterwards  took  time  to  consider,  (s) 

Tne  necessary  evidence  of  the  offender  knowing  the  goods  which  Eyidenoe  of 
he  has  received  to  have  been  originally  stolen  may  be  collected  ft^m  e^^  ^aow- 
the  circumstances  of  the  particular  case ;   and  it  is  said,  that  the   ^^' 
buying  goods  at  an  under  value  is  presumptive  evidence  that  the 
buyer  Knew  they  were  stolen,  (t) 

Upon  an  indictment  for  receiving  stolen  goods,  evidence  may  be  Evidence  of 
given  of  different  receipts  of  goods  stolen  from  the  same  person  in  o**"*""  receipu 
order  to  show  guilty  knowled^  in  the  receivmg,  at  least  of  such  re-  ™^y  j,  ^. 
oeipts  as  were  prior  to  the  one  charged  in  the  indictment;  l^t  where  muribleto 
on  an  indictment  for  receiving  several  articles,  it  appears  lEat  they  v^^  guilty 
were  received  at  ditterent  times,  the  prosecutor  must  elect  on  which  ™'''**°g*- 
receipt  he  will  proceed.     Upon  an  indictment  against  a  pnncipal  and 
receiver,  the  evidence  against  the  receiver  was  that  many  of  the 
goods  were  found  in  her  possession ;  others  pledged  by  herself,  and 
others  by  her  direction,  with  different  pawnbrokers  at  different  times 
for  a  period  of  between  four  and  five  months,  and  other  parcels  were 
proved  to  have  come  into  her  possession  at  several  and  distinct  times, 
and  she  admitted  that  all  these  things  had  been  given  to  her  by  the 
principal;  and  it  was  submitted  that  the  prosecutor  should  elect 
what  articles  he  meant  to  rely  upon,  and  Gaselee,  J.,  decided  that  as 
there  was  evidence  that  some  of  the  things  came  at  different  times, 
these  were  several  distinct  acts  of  receiving,  and  that  the  prosecutor 
must  elect  what  act  of  receiving  he  relied  upon  to  support  the 
felonious  receiving.     The  prosecutor  then  elected  to  go  upon  the 
receiving  of  two  particular  pieces  of  silk.     It  was  then  objected  that 
evidence  ought  not  to  be  allowed  of  the  receiver  having  pledged  or 
disposed  of,  or  having  in  her  possession  the  other  articles  of  stolen 
property,  in  order  to  raise  an  inference  of  guilty  knowledge  ;  but  as 
all  the  property  had  been  stolen  from  the  same  persons  and  had  all 


proceeds  of  stolen  property.  That  section 
only  applies  to  reeeiring  ike  chattel  stolen, 
knowing  tkct  chattel  to  have  been  stolen. 
In  the  case  of  gold,  siWer,  &c,  if  it  were 
meHed  after  the  stealing,  an  indictment  for 
rcceiTinf  it  might  be  supported,  because 
it  would  still  be  M«  tame  chattel,  though 
altered  by  the  melting ;  but  where  a  100/. 
note  is  changed  for  other  mites,  the  ideii- 
tical  chattel  is  gone,  and  a  person  might  as 


well  be  indieted  for  receiTing  the  money,  for 
which  a  stolen  horse  was  sold,  as  for  re- 
ceiving the  proceeds  of  a  stolen  note. 
C.  S.  G. 

(r)  Reg.  o.  Chappie,  9  C.  &  P.  355. 

(«)  Rex  V.  Remon,  Hil.  T.  1788,  MS. 
Bayley,J  :  but  see  Redman's  case,  1  licach 
477,  contri. 

{t)  1  Hale,  619.  2  East,  P.  C.  c.  16, 
s.  153,  p.  765. 
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in  a  paper. 


Endenca  of 
the  oonnctioii 
of  the  principal 
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been  brought  to  her  by  the  principal,  Gaselee,  J.,  thought  it  was 
admissible,  and  proper  to  be  left  to  tne  jury,  as  an  ingredient  to  make 
out  the  guilty  knowledge ;  and  he  told  the  jury  that  they  might  take 
into  their  consideration  the  circumstances  of  her  having  the  various 
articles  of  stolen  property  in  her  possession,  and  pledging  or  otherwise 
disposing  of  them  at  various  times,  as  an  ingrcdient  in  coming  to  a 
determination  whether,  when  she  received  the  two  pieces  of  silk,  she 
knew  them  or  either  of  them  to  have  been  stolen.  The  jury  found 
the  prisoners  guilty ;  and,  upon  a  case  reserved,  the  Judges  were 
unanimously  of  opinion  that  evidence  of  other  acts  of  receiving  was 
properly  admitted  against  the  receiver,  and  the  conviction  was 
therefore  right  (u)  oo  where  upon  an  indictment  for  receiving  stolen 
goods,  it  was  proposed  to  prove  other  receipts  of  stolen  articles, 
besides  those  laid  m  the  indictment ;  Gumey,  B.,  held  that  any  re- 
ceipts, that  were  before  those  laid  in  the  indictment  were  evidence, 
ana  that  strictly  speaking  the  receiving  another  article  the  subject  of 
another  indictment  was  admissible,  (v)  In  the  same  case  it  was  held 
that  evidence  might  be  given  not  only  of  the  finding  of  the  goods 
mentioned  in  the  indictment  in  the  house  of  the  prisoner,  but  also 
of  the  finding  of  many  other  goods  marked  with  the  mark  of  the 

J)rosecutor,  with  a  view  to  the  scienter,  (w)  So  upon  an  indictment 
or  receiving  stolen  tin  it  was  held  that  evidence  might  be  given  that 
when  the  constable  went  to  search  the  prisoner's  warehouse  for  stolen 
iron,  he  saw  the  prisoner  endeavouring  to  conceal  some  brass  in  some 
sand,  and  that  after  he  was  taken  away  in  custody,  his  wife  carried 
some  tin  under  her  cloak  from  a  warehouse  on  the  promises,  (x)  In 
the  same  case  it  was  held  that  what  the  prisoner  said  to  the  constable 
not  only  rolating  to  the  tin  which  was  stolen,  and  for  which  the  con- 
stable was  not  searching,  but  also  relating  to  the  iron  for  which  he 
was  searching  was  admissible  in  evidence,  {y) 

Wherc  upon  an  indictment  for  receiving  stolen  reissuable  notes, 
the  prisoner's  counsel  in  cross-examination  attempted  to  show  that 
no  means  had  been  taken  to  inform  the  public  of  the  number  and 
particulars  of  the  notes,  and  the  counsel  for  the  prosecution  then 
proposed  to  read  an  advertisement  from  the  British  Traveller^  it  was 
objected  to,  unless  it  could  be  shewn  that  it  had  come  to  the  know- 
ledge of  the  prisoner;  but  Gaselee,  J.,  held  that  as  by  the  cross- 
examination  it  was  attempted  to  be  shown  that  no  means  had  been 
taken  to  apprise  the  pubhc  that  any  notes  had  been  stolen,  or  guard 
them  against  taking  them,  it  was  admissible :  and,  upon  a  case  re- 
served, the  Judges  were  clearly  of  opinion,  that  under  the  particular 
circumstances  of  the  case,  it  was  properly  received,  (z) 

In  those  cases  where  it  is  necessary  to  prove  that  the  principal 
has  been  duly  convicted,  we  have  seen  that  it  appears  to  have  been 
ruled  to  be  sufiicient  to  give  in  evidence  the  examined  copy  of  a 


(«;  Rei  r.  Dunn,  R.  &  M.  C.  C.  R. 
146.  'me  marginal  note  seems  to  limit 
the  evidence  of  3X  other  receipts  to  such  as 
were  *'  prior  to  that  on  which  the  prose, 
enter  elects  to  proceed;*'  but  no  such 
point  seems  to  have  been  raised  in  the 
case ;  but  see  the  next  case.  C.  S.  O 

(e)  Rex  V.  Davis,  6  C.  &  P.  177,  MSS. 
C.  &  a  Gumey,  B.,  ihouf^i  if  the 
receipt  charged  in  the  oth^r   indictment 


were  given  in  evidence  on  this,  that,  as 
a  matter  of  candour,  the  other  indictment 
ought  to  be  waived. 

(w)  Ibid. 

ht)  Reg.  V  Mansfield,  I  C.  ft  M.  140, 
Coleridge,  J. 

(y)  Ibid. 

(x)  Rex  V.  Vysp,  R.  &  M.  C.  ('.  R. 
2 1 6.     See  this  case,  ante,  p.  76. 
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record,  shewing  that  he  was  found  guilty  of  the  felony  before  a 
court  of  competent  jurisdiction,  though  the  proceedings  be  inf<MinaI, 
and  the  judgment  erroneous,  (a) 

In  prosecutions  for  the  miidemeanor  in  receiving  stolen  goods,  PrincipdWoa 
on  the  repealed  statute  22  Geo,  3,  c.  68,  it  was  settled  that  the  •  ''^^ 
principal  felon,  though  not  convicted  or  pardoned,  was  a  competent 
witness  against  the  receiver,  (b) 

In  cases  where  the  principNEd  and  receiver  are  joined  in  the  same  Thereoehrw 
indictment,  and  tried  together,  there  is  no  doubt  that  the  receiver  ^ 5»«Sit 
may  enter  into  the  full  defence  of  the  principal,  and  avail  himself  ofthApra^ 
of  every  matter  of  tact  and  every  point  of  law  tending  to  his  ac-  o^ 
quittal;    and  in  cases  where   the  principal  has  been  previously 
convicted,  though  the  record  of  the  conviction  will  be  sufficient 
presumptive  evidence  that  everything  in  the  former  proceeding  was 
rightly  and  properly  transacted,  yet  according  to  great  authority, 
it  ^is  competent  to  the  receiver  to  controvert  the  guilt  of  the  prin- 
cipal, ana  to  shew  that  the  offence  of  which  he  was  convictecC  did 
not  amount  to  felony  in  him,  or  not  to  that  species  of  felony  with 
which  he  was  charged,  (c) 

Where  several  prisoners  are  jointlv  indicted  for  receiving  stolen 
goods,  and  one  ot  them  convicted  and  the  others  acquitted,  and  one 
of  the  prisoners  who  was  acquitted  is  afterwards  separately  indicted 
for  receiving  the  same  goods,  a  plea  of  aiUerfois  acquit  on  the 
former  indictment  is  good,  if  it  be  demurred  to  on  the  part  of  the 
prosecution,  (d) 

As  to  the  restitution  of  the  stolen  property  upon  the  convio-  R«ttitiition  «f 
tion  of  the  receiver,  the  7  &  8  Geo.  4,  c.  29,  s.  57,  in  order  itolenpro- 
to  encourage  the  prosecution  of  offenders,  enacts,  **  that  if  any.  5JJ2rof  iiSen 
person,  guilty  of  any  such  felony  or  misdemeanor  as  aforesaid,  in  propertj  pro- 
stealing,  taking,  obtaining,  or  converting,  or  in  knowingly  receiving  '^'—f—^ 
any  chattel,  monev,  valuable  security,  or  other  proper^  whatsoever,  ^^^^^  ^ 
shall  be  indicted  for  any  such  offence,  by  or  on  benali  of  the  owner  gbJi  Utv 


of  the  property,  or  his  executor  or  administrator,  and  convicted  titntiooofkii 

thereof  in  such  case  the  property  shall  be  restored  to  the  owner  or  P"*"^^* 

his  representative;  and  the  court  before  whom  any  such  person 

shall  be  so  convicted,  shall  have  power  to  award  from  time  to  time. 

writs  of  restitution  for  the  said  property,  or  to  order  the  restitution 

thereof  in  a  summary  manner:  provided  always,  that  if  it  shall  Eioeptkn. 

appear  before  any  award  or  order  made,  that  any  valuable  security  . 

shall  have  been  band  fde  paid  or  discharged  by  some  person  or 

body  corporate  liable  to  the  payment  thereof,  or  being  a  negotiable 

instrument  shall  have  been  bond  fide  taken  or  received  by  transfer 

or  delivery,  by  some  person  or  body  corporate,  for  a  just  ana  valuable 

consideration,  without  any  notice  or  without  any  reasonable  cause 

to  suspect  that  the  same  had  by  any  felony  or  misdemeanor  been 

stolen,  taken,  obtained,  or  converted  as  aforesaid,  in  such  case  the 

court  shall  not  award  or  order  the  restitution  of  such  security."  («) 

(a)  AnU,  p.  243.   Res  v.  Baldwin,  3  1783,  1  Laaob,  288.     Rex  v.  bunn,  4  C. 

Ctnph.  265.  &  P.  377,  where  Boeanquet,  J.,  thought 

(h)  Hatlam'f  case,  O.   B.    1786,  and  that  tlie  reisordof  tlie  prmeipel'soonTiction 

bcKNne  the  tweWe  Jadget,  1  Leach,  418.  on  hii  own  eonfeanon    was  ffHmA  fade 

2  East,   P.    C.  c    16,  s.    166,  p.  782.  eridence  asainst  the  aocawory;  but  see 

Patnin's  case,  oar.  Grose,  J.,  Bridgwater  Rex  «.  Toraer,  cMk,  vol.  !,  p.  42. 

Sob.  Ass.  1787,  1  Leach,  419,  note  (a).  (d)  Rex  «.  Dami,  B.  &  M.  C.  C.  R. 

2  Eaat,  P.  C.  ibid.  424.  See  this  ease,  ante,  fol.  l,p.884. 

(c)  Foat   366.    Sauth's  case,    O.    B.  (e)  Amh.  p.  131. 
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Oflenoe  of 
taking  a  re- 
ward to  help 
to  itolen  goods. 

7  &  8  Geo.  4, 
c.  29,  8.  58. 
Taking  a 
rewarafor 
helping  to  the 
reooveryof 
stolen  pro- 
perty, without 
Mingingthe 
offeMer  to 
trial,  a  misde- 
meanor. 


As  to  the 
aTerment  that 
the  offender 
'*  had  not  ap- 
prehended, 
nor  caused  to 
be  appre* 
henaed,  the 
principal,  ftc.** 
As  to  the 
conviction  of 
the  principal 
felon. 


OF  TAKING  A  REWARD  FOR  HELPING  TO  THE  DISCOVERT  OF  STOLEN 

PROPERTY, 

An  ofience  nearly  connected  with  that  of  receiving  stolen  goods, 
is  that  of  taking  a  reward  to  help  any  person  to  goods  which  have 
been  stolen. 

The  7  &  8  Geo.  4,  c.  29,  s.  58,  enacts,  **  that  every  person  who 
shall  corruptly  take  any  money  or  rewanl,  directly  or  indirectly, 
under  pretence  or  upon  account  of  helping  any  person  to  any 
chattel,  money,  valuable  security,  or  other  property  whatsoever, 
which  shall  by  any  felony  or  misdemeanor  have  been  stolen,  taken, 
obtained,  or  -converted  as  aforesaid,  shall  (unless  he  cause  the 
oflPender  to  be  apprehended  and  brought  to  trial  for  the  same)  be 
ffuilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  tne  court,  to  be  transported  beyond  the  seas  for  life, 
or  for  any  term  not  less  than  seven  years,  or  to  be  imprisoned  for 
any  term  not  exceeding  four  years,  and,  if  a  male,  to  be  once,  twice, 
or  thrice  publicly  or  privately  whipped  (if  the  court  shall  so  think 
fit),  in  addition  to  sucn  imprisonment"  (a) 

In  a  case  upon  a  statute  relating  to  die  same  subject,  4  Geo.  1, 
ell,  now  repealed  by  the  7  &  8  Geo.  4,  c.  27,  it  was  considered 
proper  to  aver,  that  the  defendant  had  not  apprehended  or  caused 
to  be  apprehended  the  principal,  &c,  such  reservation  being  in  the 
enacting  clause,  and  part  of  tne  description  of  the  offence.  (6)  In  a 
case  where  the  principal  felon  was  dead,  and  had  not  been  convicted 
of  the  offence,  it  was  objected  that  the  person  receiving  the  reward 
to  help  to  the  stolen  goods  could  not  be  convicted.  Tne  point  was 
reserved  as  one  of  great  importance,  and  of  the  first  impression,  for 
the  consideration  of  the  Judges :  but  their  opinion  was  never  pub- 
licly communicated,  though  it  was  presumed,  fix)m  the  prisoner 
being  dischaised  after  remaining  some  time  in  gaol,  that  the  objec- 
tion prevailed,  (c)     With  respect,  however,  to  another  objection, 


(a)  Ai  to  principals  in  the  iecond  de- 
ffreeand  aoeeuories,  lee  lec.  61,ai  to  hard 
uibonr  and  solitary  confinement,  see  sec.  4, 
and  the  1  Vict.  o.  90,  s.  5,  ante,  p.  128.   ; 

(h)  2  East.  P.  C.  c  16,  s.  156,  p.  771. 


(0  Drinkwaters  case,  1740.    !  Leach, 
15.     3  East,  P.  C.  c.  16,  s.  155,  p.  770 
And  see  Wild*s  case  on  the  statute  5  Anne, 
c.  31,  s.  6.     2  East,  P.  C.  c.   1(>,  s.  142, 
p.  746. 
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that  the  principal  felon  had  not  been  convicted  of  the  offence,  it 
was  well  observed  that  this  could  not  have  been  the  ground  of  the 
prifloner's  dischai^,  inasmuch  as  the  statute,  by  the  very  terms  of 
it)  precluded  the  supposition  of  a  conviction  of  the  principal  being 
a  necessary  preliminary  to  the  trial  and  punishment  of  the  offender ; 
for  it  stated  that  the  offender  should  be  guilty  of  felony,  ftc,  ^^  unless 
he  did  apprehend,  or  cause  to  he  apprehended^  the  ielon  who  stole 
the  goocuB,  and  cause  such  felon  to  be  brought  to  his  trial  for  the 
same,  and  give  evidence  against  him'^  And  it  was  therefore  sug- 
gested, that  the  true  ground  of  the  doubt  was,  that  by  the  death  of 
the  principal,  the  stipulated  condition  had  become  impossible  to  be 
performed  without  any  default  of  the  defendant  {d) 

There  is  also  a  case  upon  the  repealed  statute,  where  the  prin-  The  principal 
cipal  felon  not  only  was  not  convicted,  but  was  admitted  as  a  wit-  fe>op™*y*x^ 
ness  against  the  party  indicted  for  taking  the  reward ;  namely,  the  agiinstThe 
case  of  the  notonous  Jonathan  Wild,  whose  extensiye  traffic  in  the  party  indicted 
taking  of  such  rewards  is  said  to  have  been  the  occasion  of  the  ^^*^% 
passing  of  this  clause  in  the  repealed  statute,  {e)     The  prisoner 
was  first  indicted  on  the  10  &  11  Wm.  3,  c.  23,  (now  repealed) 
for  privately  stealing  a  box  of  lace  in  a  shop,  and  acquittea,  upon 
its  appearing  from  the  testimony  of  one  Kelly,  who  had  actually 
stolen  the  box,  and  who  was  admitted  as  a  witness  for  the  crown, 
that  the  prisoner  was  not  in  the  shop  at  the  time,  but  only  waited 
at  the  comer  of  the  street  to  receive  the  goods ;  but  immediately 
upon  this  acquittal  he  was  again  arraigned,  tried,  and  convictea, 
on  the  statute  in  question,  4  Geo.  1,  c  11,  s.  4,  for  receiving  ten 
gruineas  from  the  owner  of  the  shop  as  a  reward  for  helping  her  to 
the  box  of  lace  so  stolen  by  Kelly ;  and  Kelly  was  again  examined 
as  a  witness  on  the  part  of  the  crown  on  this  indictment  (f) 

In  a  late  case  it  was  held  to  be  an  offence  vrithin  this  act  of 
4  Geo.  1,  c.  11,  s.  4.,  (now  repealed)  to  take  money  under  pretence 
of  helping  a  man  to  goods  stolen  from  him,  though  the  prisoner 
had  no  acquaintance  with  the  felon,  and  did  not  pretend  that  he 
had,  and  though  he  had  no  power  to  apprehend  the  felon,  and 
though  the  goods  were  never  restored,  and  the  prisoner  had  no 
power  to  restore  them,  {g) 

As  a  farther  means  of  putting  a  stop  to  this  pernicious  traffic  in 
stolen  goods,  it  is  enactea  by  the  7  &  8  Geo.  4,  c.  29,  s.  59,  ^^  that 
if  any  person  shall  publicly  advertise  a  reward  for  the  return  of  any 
property  whatsoever,  whicn  shall  have  been  stolen  or  lost,  and  shall 
in  such  advertisement  use  any  words  purporting  that  no  questions 
vrill  be  asked,  or  shall  make  use  of  any  words  in  any  pubhc  adver- 
tiaement  purporting  that  a  reward  will  be  given  or  paid  for  any 
property  which  shall  have  been  stolen  or  lost,  without  seizing  or 
making  any  inquiry  after  the  person  producing  such  property, 
or  shall  promise  or  offer  in  any  such  public  advertisement  to  return 

(J)  2  East,  P.  C.  c  16,1.  155,  p.  770.  viction.     See  also  aa  to  the  point  of  the 

(e)  4  Blac.  Com.  132.  principal  felon  being  a  witneai,  amU,  Has- 

(/)  Wild's    (Jonathan)    ease,    1725,  lam's  case,  p.  253. 

1  Leaidi,   17,  note  (a).    2  East,  P.  C.  (a)  Rex    «.    Ledbitter,    R.    &    M. 

c  is;  s.  155,  p.  770.     4  Blac  Com.  132.  C.  C.  R.  76. 

The  prisoner  was  executed  upon  this  con- 
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to  any  pawnbroker  or  other  person  who  may  have  bought  or  ad- 
vanced money  by  way  of  loan  upon  any  property  stolen  or  lost,  the 
money  so  paid  or  advanced^  or  any  other  sum  of  money  or  reward 
for  the  return  of  such  property,  or  if  any  person  shall  print  or 
publish  any  such  advertisement,  in  any  of  the  above  cases,  every 
such  person  shall  forfeit  the  sum  of  fifty  pounds  for  every  sucn 
offence,  to  any  person  who  will  sue  for  the  same  by  action  of  debt, 
to  be  recovered  with  full  costs  of  suit" 
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OF  UNLAWFULLY  RECEIVING  OR  HAVINO  POSSESSION  OF  PUBLIC  STORES. 


V. 


The  several  statutes  relating  to  the  offences  mentioned  in  the  title 
to  this  chapter  will  be  set  forth,  in  the  first  instance,  in  the  order  in 
which  they  were  passed ;  and  the  few  dedded  cases  which  have  oc- 
curred upon  their  construction  will  be  subsequently  noticed. 

The  statute  9  &  10  W.  3,  c.  41,  s.  1,  (a)  recites,  "that  notwith-  g&ioWm. 3» 
standing  divers  good  laws  made  and  enacted  for  the  preventing  of  c.  41,  i.  I. 
the  stealing  and  embezzlement  of  his  Majesty's  stores  of  war,  and  ^^^^^l^^ 
naval  stores,  those  frauds,  thefts,  and  embezzlements  were  freouently  beulementof 
practised,  and  the  convicting  of  such  offenders  was  rendered  aifficult  stores,  and 
and  impracticable,  by  reason  that  it  rarely  happened  that  direct  proof  of*c^^^pJ 
could  be  made  of  such  offenders'  immediate  taking,  embezzling,  or  ofi«iid«n. 
carrying  away  such  stores  from  the  places  for  keeping  and  preserving 
the  same,  but  only  that  such  goods  were  marked  with  the  king's 
mark,  and  found  in  the  custody  and  possession  of  the  said  person 
accused  for  stealing  or  embezzling  the  same :"  and  it  then  enacts, 
"  that  it  shall  not  be  lawful  to  or  for  any  person  or  persons  whatsoever.  Enactment 
other  than  persons  authorized  by  contracting  with  his  Majesty's  prin-  that  it  ihall 
cipal  officers  or  commissioners  of  the  navy,  ordnance,  or  victualling  ^^  ^  ^^rM 
office  for  his  Majesty's  use,  to  make  any  stores  of  war,  or  naval  stores  (except  thoi* 
whatsoever,  with  the  marks  usually  used  to  and  marked  upon  hb  authorised) 
Majesty's  said  warlike  and  naval  or  ordnance  stores ;  that  is  to  say,  rtorc«*with^h^ 
any  cordage  of  three  inches  and  upwards,  wrought  with  a  white  thread  marku  used 
laid  the  contrary  way,  or  any  smaller  cordage,  to  wit,  from  three  in-  q>on  the 
ches  downwards,  with  a  twine  in  lieu  of  a  white  thread,  laid  to  the  !!t!??*!j?'?' 

...  ,  '  ,        upon  pain  01 

contraiv  way  as  aforesaid,  or  any  canvass;,  wrought  or  unwrought,  forfeiting  the 
with  a  blue  streak  in  the  middle,  or  any  other  stores  with 'the  broad  goo^y  »»nd 
arrow,  by  stamp,  brand,  or  otherwise,  upon  pain  that  every  such  per-  ^^^•»**- 
son  or  persons,  who  shall  make  such  goods  so  marked  as  aforesaid, 
not  being  a  contractor  with  his  Majesty's  principal  officers  or  com- 
missioners of  the  navy,  ordnance,  or  victuallers  for  his  Majesty's  use, 
or  employed  by  such  contractor  for  that  purpose  as  aforesaid,  shall 
for  every  such  offence  forfeit  such  goods,  and  the  sum  of  two  hundred 
pounds,  together  with  costs  of  suit;"  one  moiety  thereof  to  his  Ma- 
jestv,  and  the  other  moiety  to  the  informer,  to  be  recovered  by  action 
of  debt,  &C.  in  any  court  of  record  at  Westminster. 

And  the  second  section  enacts,  '^  that  such  person  or  persons,  8ec  9. 
in  whose    custody,  possession,  or  keeping  sucn  goods   or  stores  ^JJJ^"" 
marked  as  aforesaid  shall  be  found,  not  being  employed  as  aforesaid,  non  ttm^TM 

(a)  Made  a  pablicact  by  1  Geo.  1,  it  2,  c  25»  t.  14r 
VOL.  II.  8 


mar'jed  shall 
bo  fcund, 
and  persona 
concealing 
such  stores, 
shall  forfeit 
the  goods  and 
200/.,  &c.,  ai»(l 


Sec.  4.     Pro- 
vision that  the 
commis- 
sioners of  the 
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and  such  person  or  persons  who  shall  conceal  such  eoods  or  stores 
marked  as  aforesaid,  being  indicted  and  convicted  of  such  conceal- 
ment, or  of  the  having  such  goods  found  in  his  custody,  possession, 
or  keeping,  shall  forfeit  such  goods,  and  the  sum  of  two  hundred 
pounds,  together  with  the  costs  of  prosecution,  one  moiety  to  his 
Majesty,  and  the  other  moiety  to  the  informer,  to  be  recovered  as 
be  imprisoned  aforesaid,  and  shall  also  suffer  imprisonment,  until  payment  and 
till  payment,  performance  of  the  said  forfeiture,  unless  such  person  snail,  upon  his 
trial,  produce  a  certificate  under  the  hand  oi  three  or  more  of  his 
Majesty's  principal  officers  or  commissioners  of  the  navy,  ordnance, 
or  victuallers,  expressing  the  numbers,  quantities,  or  weights  of  such 
goods,  as  he  or  she  shall  then  be  indicted  for,  and  the  occasion  and 
reason  of  such  goods  coming  to  his  or  her  hands  or  possession." 

But  the  statute  provides,  that  the  principal  officers  or  commis- 
sioners of  the  navy,  &c.,  may  sell  and  dispose  of  any  of  the  stores 
so  marked,  as  they   might  have  done  before;    and  that  persons 
navy,  iic.. may  buying  such  storcs  of  the  principal  officers,  &c.,  or  by  their  order, 

and  buyers  se-  ^^^  '^^^P  ^^®  ^™^  without  incurring  any  penalty,  upon  producing 
cured  from  "  »  Certificate  or  certificates  under  the  hand  and  seal  of  three  or  more 
the  penalty  by  of  the  Said  principal  officers,  &c.,  that  they  bought  such  goods  firom 
a  certificate,  them,  or  from  persons  who  did  buy  the  said  stores  from  the  said 
principal  officers,  &c.,  at  any  time  before  such  stores  were  found 
^'^»e  m  their  custody.  (6)  And  also,  that  the  act  shall  not  hinder  any 
hinder  officers  ^^  ^^^  principal  officers,  &C.,  or  any  chief  commander  of  any  of 
&c,  from  '  his  Majesty's  ships  at  sea,  to  lend  any  stores  to  any  merchant  ship 
or  vessel  in  distress,  or  otherwise,  as  might  lawfully  be  done  before 
the  act:  in  case  the  goods  so  lent  be  restored  with  all  possible 
certificate,  kc.  conveniency,  and  provided  the  persons  borrowing  have  such  cer- 
tificate as  before  mentioned,  which  the  sidd  principal  officers,  &c., 
or  commander-in-chief  are  required  to  give  to  the  party  borrow- 
ing, (c) 

The  statute  9  Geo.  1,  c.  8,  s.  3,  recites  the  provisions  of  the 

ha^ng^or'con-  ^  ^  \^  ^^'  ^»  ^'  ^^»  ^-  2'  ^^  ^^*^  ^^  ^^  neccssary  to  give  power 
cealingm/frAe//  ^^  mitigate  the  penalties  therein  mentioned,  and  to  explain  and 
timber, &c..  amend  the  act:  and  then  enacts,  **that  if  any  person  or  persons 
i^hall  be  lawfully  convicted  of  having  in  his,  her,  or  their  custody, 
any  timber,  thick  stuff,  or  plank,  marked  with  the  broad  arrow,  by 
stamp,  brand,  or  otherwise,  or  of  concealing  any  timber,  thick  stuff 
or  plank  so  marked,  every  such  person  so  offending  shall  suffer, 
forfeit  and  .pay,  as  for  having,  keeping,  or  concealing  any  other 
warlike,  naval,  or  ordnance  stores  contrary  to  the  said  act" 

The  fourth  section  provides,  that  it  shall  be  lawful  "for  any 
Judge,  justice  or  justices,  before  whom  any  offender  or  offenders 
shall  be  convicted  of  any  of  the  crimes  or  offences  before  recited, 
enacted  or  mentioned  in  this  act,  to  mitigate  the  penaltv  for  the 
same,  as  he  or  they  shall  see  cause,  and  to  commit  the  offender  or 


SSec.  8 
met  not  to 


lending  stores 
to  vessels  in 
distre(8  with  a 


9  Geo.  1,  c.  8, 


to  suffer  as  in 
case  of  havin}^ 
or  concealing 
other  storer. 


Sec.  4  gives 
a  power  to 
mitigate  penal- 
ties. 


( 6)  Sec.  4.  As  to  the  form  of  the  cer- 
titicate  the  section  further  enacts. "  in  which 
certificate  or  certificates  the  quantities  of 
such  storcs  shall  be  expressed,  and  the 
time  when  and  where  bought  of  the  said 
commissioncTB.*'  And  it  empowers  the 
commiwioners  or  any  three  of  them,  from 
time  to  time,  to  give  to  persons  who  bball 


desire  the  same,  and  shall  have  bought  any 
of  the  said  stores,  within  thirty  days  after 
the  sale  and  delivery  of  the  stores. 

(c)  Sec  8.  The  I  Geo.  I,  st.  2,  c.  25, 
here  introduced  in  the  last  edition  u  re- 
pealed by  the  2  Wm.  4,  c.  40,  s.  35, 
except  so  much  as  continues  the  1 1  Wm.  3, 
c.  7,  and  6  Anne,  c.  34.     C.  a  G. 
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offenders,  so  convicted^  to  the  common  eaol  of  the  county  or  place 
where  the  offence  shall  be  committed,  mere  to  remain  without  bail 
or  mainprize,  until  payment  be  made  of  the  penalty  and  forfeiture 
imposed  by  this  or  the  said  former  act,  or  mitigated  as  aforesaid, 
or  to  punish  such  offender  or  offenders  corporally,  by  causing  him, 
her  (d)  or  them  to  be  publicly  whipped,  or  committed  to  some  public 
work-house,  there  to  be  kept  to  hard  labour  for  the  space  of  six 
months  or  a  less  time,  as  to  such  Judge,  justice,  or  justices,  in  his 
or  their  discretion,  shall  seem  meet :  anything  in  the  said  recited 
act,  or  in  any  other  act  to  the  contrary  notwithstanding." 

The   succeeding  section   enacts,  that   where  any  dispute  shall  See.  5,  as  to 
arise  between  the  persons  on  whose  informations  on  oath  persons  <l«P«t^«m- 
offending  in  the  premises,  or  against  the  said  former  act,  shall  be  ^^^^ 
prosecuted  or  convicted,  touching  the  right  to  the  forfeitures  or 
penalties,  the  Judge  or  justice  before  whom  the  offender  shall  be 
convicted  shall  examine  and  finally  determine  the  matter. 

The  statute  17  Geo.  2,  c.  40,  s.  10,  recites  the  statute  9  &  10  17  Geo.  2, 
Wm.  3,  c  41,  and  the  9  Geo.  1,  c.  8,  ss.  3,  4,  5,  and  that  doubts  <;•  ^O.recitei 
had  arisen  touching  the  method  of  trial  and  punishment  of  offenders  ^„  3  c  41 
a^nst  those  acts,  whether  they  might  be  indicted  and  tried  for  the  and  9  Geo  1/ 
oBences,  and  whether  any  Judge,  justice  of  assize,  or  justices  of  the  J  ^u"*^i,.  t, 
peace  at  sessions,  might  hear,  try,  and  determine,  the  same,  and  b^^^n^ 
on  conviction  set  such  fine,  or  mitigate  the  same  and  the  forfeitures,  upon  thoee 
&C.,  or  whether  such  offenders,  in  order  for  recovering  the  said  »***«*«•; 
forfeitures,  &c.,  could  only  be  proceeded  against  by  action  of  debt, 
bill,  &C.,  in  a  court  of  record  at  Westminster ;  and  then  declares 
and  enacts,  **  that  it  shaU  and  may  be  lawful  to  and  for  any  Judire,   And  cnacti, 
jiutice  or  justices  at  the  assizes,  or  justices  of  the  ^eJe  at  the  ^fS"* 
general  quarter  sessions  to  be  holden  for  any  county,  city,  borough,  andjusticei 
or  town  corporate,  to  hear,  try,  and  determine  by  inaictment  or  *t8eMioni 
otherwise,   all  or   any  the  crimes  or  offences   mentioned  in  the  indictment  any 
said  recited  acts ;  and  that  the  said  Judge,  justice  or  justices  of  offences  mea. 
assize,   or  justices  of  the  peace  as  aforesaid,  before  whom   such  ^^^^  ™  thoaer 
offender  or  offenders  shall  be  indicted  or  tried,  and  convicted  of  all  JJiy"Se,"&c., 
or  any  the  crimes  or  offences  in  the  said  recited  acts  mentioned,  or  in  lieu 
may   impose   any  fine,  not  exceeding  the   sum  of  two  hmidred  thereof  punish 
pounds,  on  such  offender  or  offenders  (one  moiety  to  be  paid  to  ^'T^'*  y* 
ills  Majesty,   and   the  other  moiety  to  the  informer;)  and  may 
mitigate  the  said  penalty  and  forfeitures  inflicted  by  the  said  recited 
acts  or  either  of  them,  and  to  commit  the  offender  or  offenders  so 
convicted  and  fined,  to  the  common  gaol  of  the  county  or  place 
where  the  offence  shall  be  committed,  there  to  remain  without  bail 
or  mainprize,  until  payment  be  made  of  the  penalty  and  forfeitures 
imposed  by  this  or  the  said  former  acts,  or  mitigated  as  aforesaid : 
or  in  lieu  thereof,  to  punish  such  offender  or  offenders   in    the 
premises  corporally,  by  causing  him,  her,  (d)  or  them  to  be  publicly 
whipped,  and  committed  to  some  house  of  correction  or  public 
work-house,  there  to  be  kept  to  hard  labour  for  the  space  of  three 
months  or  less  time,  as  to  such  Judge,  justice  or  justices  of  assize  or 
justices  of  the  peace,  shall  in  his  or  their  discretion,  seem  meet" 

The  39  &  40  Geo.  3,  c  89,  a  principal  statute  upon  this  sub*  39&40G^5^ 
ject,  and  intituled,    ^*  An  act  for  the  oetter  preventing  the  em-  c-  ^9,  s.  1, 

{d)  The  whipping  of  females  is  abolished  by  the  1  Geo.  4,  c  57  s.  2. 

8   2 
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rcdtci  a  bezzlement  of  his  Majesty's  naval,  ordnaDce,  and  victualling  stores,'^ 

Ftatuto  22  recites  a  statute  22  Car.  2,  c.  5,  {e)  and  also  the  statutes  9  &  10 
Ind  al«uhc'  ^^'  3,  c.  41,  8.  2.  9  Geo.  1,  c.  8,  ss.  3,  4,  and  17  Geo.  2,  c.  40, 
9  &  10  Wm.  3,  8.  10,  and  further  recites,  that  it  was  become  necessary  to  make 
c.  41.  PGeo.  1,  some  further  and  more  effectual  provision  for  preventing  the  wicked 
17  Geo**2  practices  of  the  stealers,  embezzlers,  and  receivers  of  his  Majesty's 
c  40. and'; be  warlike  and  naval,  ordnance,  and  victualling  stores:  and  then 
nerctsitjr  of  enacts,  "  that  every  person  or  persons  (such  person  or  persons  not 
f^'^'^^rP*"®^®"'  beins  a  contractor  or  contractors,  or  employed  as  in  the  said  recited 

tion  of  the  s»    «     ^^   ttt        a  -  ••      •  •  ^y      t  in        m*      l 

embcnlingof    act,  9  &  10  Wm.  3,  c.  41,  IS  mentioned)  who  shall  willingly  or 

rtores ;  and      knowingly  sell  or  deliver,  or  cause  or  procure  to  be  sold  or  delivered 

perrons  know-   ^  ^^7  P^^son  or  persons  whomsoevei:,  or  who  shall  willingljr  or 

ingly  selling,     knowingly  receive  or  have  in  his,  her,  or  their  custody,  possession, 

receiving,  dic ,  or  keeping,  any  stores  of  war,  or  naval,  ordnance,  or  victualling  stores, 

rwn^ncw^or  °**  ^^7  K^ods  whatsoever,  marked  as  in  the  said  recited  acts  are 

only  one.third   expressed,  or  any  canvass  marked  either  with  a  blue  streak  in  the 

worn;)  and      middle,  or  with  a  blue  streak  in  a  serpentine  form,  or  any  bewper, 

ce^"ff  swrh      Otherwise  called  buntin,  wrought  with  one  or  more  streaks  of  raised 

stores,  shall  bo  tape  (the  Said  stores  of  war,  or  naval,  ordnance,  or  victualling  stores 

deemed  re-        or  goods  above  mentioned,  or  any  of  them,  being  in  a  raw  or  un- 

«ole"goods,     converted  state,  or  being  new  or  not  more  than  one  third  wom)^ 

and  be  trans-     and  such  person  or  persons  who  shall  conceal  such  stores  or  goods, 

Doriedfor         or  any  of  them,  marked  as  aforesaid,  shall  be  deemed  receivers  of 

tmlcSTSier"*   stolen  goods,  knowing  them  to  have  been  stolen,  and  shall,  on 

jyrodiice  a  cer-  being  convicted  thereof  in  due  form  of  law,  be  transported  beyond 

tificate.  the  geag  for  the  term  of  fourteen  years,  in  like  manner  as  other 

receivers  of  stolen  goods  are  directed  to  be  transported  by  the  laws 

and  statutes  of  this  realm,  (/)  unless  such  person  or  persons  shall, 

upon  his,  her,  or  their  trial,  produce  a  certificate  under  the  hands 

oi  three  or  more  of  his  Majesty's  principal  officers  or  commissioners 

of  the  navy,  ordnance,   or  victualling,  expressinff  the  numbers. 

Quantities  or  weights  of  such  stores  or  goods  as  he,  she,  or  they 

snail  then  be  indicted  for,  and  the  occasion  and  reason  of  such 

stores  or  goods  coming  to  his,  her,  or  their  hands  or  possession." 

See.  2.    And        The  second  section  enacts,  "  that  such  person  or  persons  (not 

pSscssion  of  ^  being  a   contractor  or  contractors,  or  employed  as  aforesaid)  in 

certain  articles  whose  custody,  possession,  or  keeping,  any  of  the  said  stores  called 

marked^  Ac  ,     canvass,  marked  with  a  blue  streak  in  a  serpentine  form,  or  bewper, 

a!c!.°and'*^*      otherwise  called  buntin,   wrought  as  above  mentioned,   shall  be 

persons  con.     found,  (such  canvass  or  bewper,  otherwise  called  buntin,  not  being 

victedofany     charged  to  be  new,  or  not  more  than  one-third  worn)  and  all  and 

^yTo^he'g     every  person  and  persons  who  shall  be  convicted  of  any  offence 

&  10  Wm.  3,    contrary  to  so  mucn  of  the  said  recited  act  of  the  9  &  10  Wm.  3, 

Wi!'  'r*^^*      ^  relates  to  the  making  or  the  having  in  possession  or  concealing 

fetting  ivuch      ^"7  of  his  Majesty's  warlike,  or  naval  or  ordnance  stores,  marked  as 

•tores,  and        therein  specified,  shall,  besides  forfeiting  such  stores,  and  the  sum 

200L,becor.     of  two  nundred  pounds,  together  with  costs  of  suit  as   therein 

ponb^         mentioned,  be  corporally  punished  by  pillory,  (g)  whipping,  (A)  and 

(e)  Now  repealed  by   7  &  8  Geo.  4,  Geo.  4,  c  29,  s.  54,amU^p.  237. 

e.  27.  (p)  But  the  pilloiy  is  now  aboluhed  by 

(/)  Mr.  LoDMlale,  St.  Cr.  Uw,p.  221,  the  66Geo.  3,  o,  138,  and  1  Viet  c  23. 

makes  a  mm   whether  the  puniahinent  (A)  Sec  note  (d),  tmU,  p.  259. 
of  these  oifiraces  is  afKMted  by  the  7  &  8 
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imprisonment^  or  by  any  or  either  of  the  said  ways  and  means,  in 
such  manner,  and  for  such  space  of  time  as  to  the  Judge  or  justices, 
before  whom  such  offender  or  offenders  shall  be  convicted,  shall 
seem  meet,  anything  in  the  said  last-mentioned  act,  or  in  the 
before  recited  acts  of  9  Geo.  1,  and  17  Geo.  2,  to  the  contrary 
thereof,  in  anywise  notwithstanding :  provided  always,  that  it  shall 
and  may  be  lawful  to  and  for  such  Judge  or  justices  to  mitigate 
the  said  penalty  of  two  hundred  pounds,  as  he  or  they  shall  see 


cause." 


It  is  then  provided  by  the  third  section,  that  nothing  in  this  act,  Sec.  n. 
or  in  the  said  recited  act  of  the  9  &  10  Wm.  3,  contained,  shall  ex-  Astoth©  ex- 
tend to  exempt  firom  the  operation  of  this  act,  or  the  said  recited  act,  •"P^"  ^^ 
respectively,  "any  person  or  persons  hems  a  contractor  or  contractors 
or  employed  as  in  the  said  last  mentioned  act  is  mentioned,  except 
only  so  &r  as  concerns  stores  or  goods  marked  as  aforesaid,  which 
shall  be  bond  fide  provided,  made  up,  or  manufactured  by  such  person 
or  persons,  or  by  their  order,  and  which  shall  not  have  been  before 
delivered  into  his  Majesty's  store,  unless,  having  been  so  delivered, 
they  shall  have  been  sold  or  returned  to  such  person  or  persons  by 
the  commissioners  of  his  Majesty's  navy,  ordnance,  or  victualling 
respectively." 

The  fourth  section  enacts,  ^*  that  if  any  person  or  persons  shall  geo.  4. 
wilfully  and  fraudulently  destroy,  beat  out,  take  out,  cut  out,  deface,  Penooi  deik. 
obUterate,  or  erase,  wholly  or  in  part,  any  of  the  marks  in  the  said  ?°*^?*"JJ^ 
act  of  the  9  &  10  Wm.  3,  or  in  this  act  mentioned,  or  any  other  King'spro- 
mark  whatsoever,  denoting  the  property  of  his  Majesty,  his  heirs  or  perty  in  itorei, 
successors,  in  or  to  any  warlike  or  naval,  ordnance,  or  victualling  JJ^I™  ^*^ 
stores,  or  cause,  procure,  employ,  or  direct  any  other  person  or  per-  punishable  by 
sons  so  to  do,  for  the  purpose  ot  concealing  his  Majesty's  property  in  transportation 
such  stores,  such  person  or  persons  shall  be  deemed  guilty  ot  felony,  y^"^^*^^*^ 
and  shall,  on  being  convicted  thereof,  be  transported  to  parts  beyond 
the  seas  for  the  term  of  fourteen  years,  in  like  manner  as  other 
felons  are  directed  to  be  transported  by  the  laws  and  statutes  of  this 
realm." 

The  fifth  section  enacts,  '^  that  if  any  person  or  persons  who  shall  Sec.  s. 
hereafter  be  convicted  of  any  offence  contrary  to  this  act,  for  which   Offondort  not 
he  shall  not  have  been  transported  beyond  the  seas,  or  contrary  to  f^nwrted" 
the  said  recited  act  of  9  &  10  Wm.  3,  shall  be  guilty  of  a  second  and  offending 
offence,  either  contrary  to  that  act  or  to  this  present  act,  which  a  second  time, 
would  not  otherwise,  as  the  first  offence,  subject  nim  her  or  them  to  J^ng™Jcd 
transportation,  and  shall  be  thereof  legally  convicted,  such  person  or  for  fourteen 
persons  shall,  by  judgment  of  the  court  wherein  he  she  or  they  shall  y«ws. 
be  so  convicted,  be  transported  to  parts  beyond  the  seas  for  the  term 
of  fourteen  years,  in  like  manner  as  other  offenders  may  be  trans- 
ported by  the  laws  and  statutes  of  this  realm  now  in  force." 

The  sixth  section  enacts,  **  that  if  any  person  or  persons  transported  Sec.  6. 
in  pursuance  of  this  act  shall  return  into  any  part  of  Great  britain  Persons  re - 
or  Ireland  before  the  end  or  expiration  of  the  term  for  which  he  or  S^ansporta^i^n 
she  shall  have  been  so  transported,  every  such  person  or  persons  so  before  their 
returning  shall  suffer  as  felons,  and  shall  have  execution  awarded  time,  excluded 
against  nim  her  or  them,  as  persons  attainted  of  felony,  without    *^**"*  ^"  *'^' 
benefit  of  clergy." 

By  the  seventh  section,  provision  is  made  for  the  mitigation  of  Se©.  7  proifdcs 


•i62 

for  the  mi. 
dgationof 
pmushment  by 
the  court 
before  which 
any  offender  is 
conricted. 


f, 


Sec.  8, 9, 10, 
Rewards, 


Sec  11  em. 
powers  any 
commissioner 
of  the  navy, 
&c.,  to  issue  a 
warrant  to 
search  for  con- 
cealed stores, 
and  to  bring 
the  same  and 
the  offender 
before  them, 
and  to  commit, 
Ace,  and  if 
thepartj 
in  whose  pos- 
session the 
stores  were 
found,  do  not 
satisfactorily 
account  for 
them,  such 
stores  are  to 
be  forfeited, 
and  the  party 
to  be  deemed 
guilty  of  a 
misdemeanorf 


Sec.  12, 13p 
Barges,  boats, 
&c. ,  and  per- 
sons  conveying 
stores  in  them 
may  be  de- 
tained, &c., 
and  if  the 
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unishment,  by  the  court  before  which  any  offender  is  convicted. 
t  enacts,  '^  that  it  shall  and  may  be  lawful  to  and  for  the  court  before 
whom  any  offender  or  offenders  shall  be  indicted  and  convicted  of 
all  or  any  of  the  crimes  or  offences  hereinbefore-mentioned  to  be 
punishable  with  transportation,  to  mitigate  or  commute  such  punish- 
ment, by  causing  the  offender  or  offenders  to  be  set  on  the  pillory,  (j) 
publicly  whipt,  (jj)  fined,  or  imprisoned,  or  by  all  or  any  one  or  more 
of  the  said  ways  and  means,  as  such  court  in  its  discretion  shall  think 
fit;  one  moiety  of  which  fine  (if  any  imposed)  shall  be  to  his 
Majesty,  and  tne  other  moiety  thereof  to  the  informer,  and  also  to 
order  such  offender  or  offenders  to  be  imprisoned  until  such  fine  be 
paid." 

The  three  succeeding  sections  of  the  act  relate  to  rewards  to  be 
given  to  persons  discovering  or  apprehending  offenders,  and  th<* 
mode  in  which  they  shall  be  distributed  and  paid,  (k) 

The  eleventh  section  enacts,  that  any  commissioner  of  the  navy, 
ordnance,  or  victualling,  for  the  time  being,  (who  is  authorized  for 
these  purposes  to  act  as  a  justice  of  peace  for  the  county,  &c.)  (/)  or 
any  justice  of  peace  may,  upon  the  oath  of  a  credible  person,  that 
there  is  reason  to  suspect  that  any  stores,  &c.  are  concealed,  by 
warrant  under  hand  and  seal,  cause  the  place  to  be  searched  in  the 
day  time,  by  a  peace  officer,  and  in  case  any  stores,  &c.  marked  as 
mentioned  either  in  this  act,  or  the  9  &  10  Wm.  3,  c.  41,  shall  be 
found,  cause  the  same,  and  the  offenders  to  be  brought  before  them, 
and  commit,  bind  over,  or  otherwise  deal  with  such  offenders  ac- 
cording to  law :  and  it  then  enacts,  *'  that  in  case  upon  any  such 
search,  or  upon  any  seizure  whatsoever  of  stores  or  goods,  m weed  as 
aforesaid,  any  nav^,  ordnance,  or  victualling  stores,  not  so  marked  as 
aforesaid,  shall  be  found,  which  may  reasonably  be  suspected  to 
belong  to  his  Majesty,  the  party  or  parties  in  whose  possession  or 
keeping  the  same  shall  be  found,  shall  be  required  to  give  to  the 
commissioner  or  justice  of  the  peace  respectively  before  whom  the 
said  stores  or  goods  shall  and  may  be  Drought,  an  account  to  the 
satisfaction  of  such  commissioner  or  justice,  that  the  same  were  not 
embezzled  or  stolen  from  any  of  his  Majesty's  ships  or  vessels,  yards, 
storehouses,  or  other  places,  or  that  if  the  same  were  embezzled  or 
stolen,  the  same  had  come  to  the  possession  of  the  said  party  or 
parties  honestly,  and  without  any  knowledge  or  suspicion  that  the 
same  had  been  embezzled  or  stolen ;  on  failure  whereof  by  a  reason- 
able time,  to  be  set  by  such  commissioner  or  justice  of  the  peace, 
the  said  stores  or  goods  shall  thereupon  become  forfeited,  and  such 
party  or  parties  shall  be  deemed  and  adjudged  guilty  of  a  misde- 
meanor." 

The  twelfth  section  authorizes  persons  deputed  by  the  principal 
officers,  or  commissioners  of  the  navy,  &c.  to  search  and  detain  any 
barge,  boat,  or  other  craft,  reasonably  suspected  to  contain  any 
stores,  &c.  embezzled,  or  unlawfully  procured ;  and  apprehend  the 
persons  reasonably  suspected  of  having,  or  conveying  them  in  such 
bai^e,  &c.  and  convey  them,  together  with  the  stores,  &c,  before  a 


(j)  See  note  T^),  ante,  p.  260. 
(jj)  See  note  {d\  ante,  p.  269. 
(k)  And  see  the  2  Wm.  4,  c.  40,  s.  34. 
by  which  these  rewards  are  now  regulated. 


(/)  And  see  also  as  to  the  authority 
of  the  treasurer,  &c.,  or  any  eommissioner 
of  the  navy  for  the  time  being,  to  act  as 
a  justice  of  the  peace,  9  Geo.  3,  c.  30,  s.  6. 
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commisaioner  or  justice  of  peace,  who  are  to  commit,  bind  over,  or  stores  be 
otherwise  deal  with  such  persons  according  to  law,  in  respect  of  the  Jf'*"'*^!^ 
marked  stores,  &c. ;  and  in  respect  of  the  stores,  &c.  not  marked^  but  ^^^.  ^^^d  if  ' 
nevertheless  reasonably  suspected  to  be  the  property  of  his  Majesty,  not  marked  the 


are 


the  persons  on  whom  they  are  found  are  to  be  required  to  crive  an  P^"pn« 

A.   ^     ^\.  ./..•^«i  ..  ?■.        ^i_^,    1         to  KiveasatJs- 

aCCOUnt,  to  the  satisfaction  of  the  commissioner  or  Justice,  that  they  factory 

were  not  embezzled,  or  if  embezzled  had  come  to  their  possession  account,  or  the 

honestly,  and  without  knowledge  or  suspicion,  that  they  had  been  J^'?*r"f  ? 

embezzled ;  on  failure  whereof  by  a  reasonable  time  to  be  set,  as  and  the  persons 

thereinbefore  mentioned,  such  stores,  &c.  are  to  become  forfeited,  guilty  of  mis- 

and  the  person  apprehended  to  be  adjudged  guilty  of  a  misdemeanor,  «nneanor. 

and  the  ba^,  boat,  &c.  are  to  be  forfeited.     The  following  section  ^j^^^^''''' 

of  the  act  gives  power  to  persons  so  deputed,  and  also  to  any  peace  havin^r  stores, 

officer,  to  apprehend  persons  having  any  stores,  &c.  though  not  in  Ac,  though 

any  barge,  boat,  or  other  craft,  and  authorizes  similar  proceedings  in  J^*  *"  *  okv^o^ 

such  cases. 

The  act  then  provides  for  the  disposal  of  stores,  &c.  and  any  barge 
boat,  &c.  which  nave  become  forfeited. 

The  sixteenth  section  enacts,  that  every  person  adjudged  guilty  See.  16. 
of  any  of  the  aforesaid  misdemeanors,  before  any  commissioner,  or  Punishment  of 
justice  of  peace,  shall,  for  every  such  misdemeanor,  forfeit  for  the  "*  emeanors. 
first  offence  the  sum  of  forty  shillings ;  for  the  second  offence  the 
sum  of  five  pounds ;  and  for  the  third  and  every  subsequent  offence, 
the  sum  of  ten  pounds,  over  and  above  the  other  forfeitures  therein- 
before mentioned.     And  it  further  provides  for  the  levying  and  dis- 
posal of  the  forfeitures. 

By  the  seventeenth  section,  every  adjudication  iu  any  of  the  said  Sec  17.  Con* 
misaemeanors  is  to  be  certified  by  the  commissioner  or  justice  making  ^*^*flili**J* 
it  to  the  next  general  or  quarter  sessions  of  the  peace,  to  be  filed  ana  Jbe  quarter 
entered  amongst  the  records  of  the  session :  and  such  conviction  is  sessions. 
not  to  be  set  aside  or  quashed  for  want  of  form,  nor  be  removed  by 
certiorariy  advocation,  or  suspension  into  any  other  court ;  but  shall 
be  deemed  to  be  final  to  all  intents  and  purposes  whatsoever. 

Powers  are  then  given  to  the  commissioners  of  the  navy,  ordnance.  Sec.  18, 19,20. 
and  victualling,  and  to  justices  of  peace  out  of  sessions,  to  hear  and  '*J^»  *^^*  ^^' 

J  ^        •  nP         '       ^  ^      •  11  J'        1    Summary 

determine  offences,  m  a  summary  way,  m  cases  where  the  stores  found  jurisdiction, 
are  of  a  value  not  exceeding  twenty  shillings,  and  punish  the  offender 
by  fine,  &c.     And  an  appeal  is  given  to  the  quarter  sessions  from 
such  convictions. 

The  twenty-fourth  section  enacts,  "that  nothing  hereinbefore  con-  See.  24. 
tained,  whicn  gives  to  any  commissioner  or  justice  of  the  peace,  Nothing  m  the 
power  and  authority  to  hear  and  determine  offences  in  a  summary  s^tminaryjuris- 
way,  shall  extend  or  be  deemed,  construed,  or  taken  to  extend,  to  diction  is  to 

Erevent  the  party  or  parties  accused  of  selline:  or  deliverinir  or  of  P'^v^nt  the 
i_.^     v*^         *^    ^i_   .  ^   J  .'^  1         .    ^  /» parties  accmfd 

aving  in  his,  her,  or  their  custody,  possession,  or  keeping,  or  of  fj.^^  y^^^^ 

receiving  or  concealing  any  of  the  stores,  marked  as  above  mentioned,  prc^ccated  as 

under  the  value  of  twenty  shilUngs,  firom  being  prosecuted  as  re-  receivers  of 

ceivers  of  stolen  goods  under  this  act,  or  for  unlawfully  having  the  * "  ^    ^" 

same  in  his,  her,  or  their  custody,  or  concealing  the  same  under  the 

said  recited  acts  of  the  9  &  10  Wm.  3,  9  Geo.  1,  or  17  Geo.  2,  in 

any  court  of  record,  oyer  and  terminer,  or  otherwise,  as  they  might 

have  been  if  no  such  power  or  authority  had  been  given  ;  or  to  take 

away  firom  any  person  or  court  whatsoever  nny  power,  right,  jnnsdic- 

tion,  pre-eminence,  or  authority,  vrliicli  he  or  they  or  any  of  tlieni 
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Sec.  25,  2(g 
Commissioner 
of  the  navy, 
&c.,  may  sell 
marked  stores, 
and  the  buyer 
be  protected 
by  a  certificate. 


Penalty  for 
false  certi- 
ficate. 


Sec  29,  et  »eq. 
Scotland. 


52  Geo.  3, 
c.  12,  extends 
the  former 
statutes  to 
Ireland. 


54  Geo.  3, 
c.  60,  extends 
the9&c  10 
Wm.  3,c.  41, 
and  39  &  49 
Geo.  3,  c.  89. 


55  Geo,  3, 
c.  127,  recites 
the  9  &  10 
Wm.  3,  c.  41, 
the  9  Geo.  1, 
c.  8,  the  17 
Geo.  2,c.  40, 
and  the  39 
&  40  Geo.  3, 
c  89,  and 
extends  those 
act^to  all 
public  stores. 
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ought  lawfully  to  have  had  and  enjoyed  ior  the  hearing  and  deter- 
mining of  such  offences,  in  case  no  such  power  or  authority  to  hear 
and  determine  the  same  in  a  summary  way  had  been  given ;  so  as 
that  the  same  person  shall  not  be  punished  twice  for  the  same 
offence." 

It  is  then  enacted,  that  the  commissioners  of  the  navy,  ordnance, 
or  victualling,  may  sell  and  dispose  of  marked  stores,  as  before  the 
making  of  the  act ;  and  that  persons  buying  them  of  the  commissioners 
may  keep  them  without  incurring  any  penalty,  upon  producing  a 
certificate  under  the  hand  and  seal  of  three  or  more  of  the  commis- 
sioners, that  they  bought  the  stores  irom  them,  or  a  certificate  from 
such  persons  as  shall  appear  to  have  bought  the  stores  firom  the  com- 
missioners, that  such  stores  were  stores  or  part  of  stores  bought  of  the 
commissioners.  In  these  certificates  the  quantities  of  the  stores  are 
to  be  expressed,  and  the  time  when  and  where  bought  of  the  com- 
missioners :  and  the  commissioners,  or  any  three  of  them,  and  also 
the  persons  afterwards  selling  the  stores  are  directed,  from  time  to 
time,  to  give  such  certificates  to  the  buyers  desiring  the  same,  within 
thirty  days  after  the  sale  and  delivery.  And  provision  is  made  for 
the  punishment,  by  forfeiture  of  200/.,  &c  of  persons  giving  or  pub- 
lishing any  false  certificate.  - 

Several  enactments  are  then  made  for  the  protection  of  persons 
making  seizures,  and  otherwise  acting  in  execution  of  the  statute. 

By  the  twenty-ninth  section,  the  statute  is  to  extend  to  Scotland ; 
and  several  subsequent  sections  direct  the  course  of  proceedings  ia 
that  country. 

The  statute  52  Geo.  3,  c.  12,  recites  the  statute  22  Car.  2,  c.  5,  (m) 
and  also  the  statutes  9  &  10  Wm.  3,  c.  41,  9  Geo.  1,  c.  8, 17  Geo.  2^ 
c.  40,  and  39  &  40  Geo.  3,  c.  89 ;  and  enacts,  that  all  those  actS;,  so 
far  as  they  severally  relate  to  his  Majesty's  naval  ordnance  and 
victualling  stores,  therein  respectively  mentioned,  shall  extend  to 
Ireland;  but  provides  that  no  summary  proceedings  shall  be  had 
there  before  a  justice  of  the  peace,  without  the  consent  in  writing  of 
the  naval  store -keeper  for  the  time  being,  at  any  port  in  Ireland. 
*  The  statute  54  Geo.  3,  c.  60,  extends  the  provisions  of  the  9  &  IQ 
Wm.  3,  c.  41,  and  39  &  40  Geo.  3,  c.  89,  in  respect  to  the  making, 
selling,  delivering,  receiving,  having  in  possession,  and  concealing, 
cordage  wrought  either  with  a  white  thread  laid  the  contrary  way, 
or  wim  a  twine  laid  to  the  contrary  way,  mentioned  in  those  acts,  to 
cordage  wrought  with  one  or  more  worsted  threads. 

The  statute  ^5  Geo.  3,  c.  127,  repeals  a  former  act,  53  Gea  3, 
c  126.  It  also  recites  the  statutes  9  &  10  Wm.  3,  c.  41,  9  Geo.  1, 
c.  8,  17  Geo.  2,  c.  40,  and  39  &  40  Geo.  3,  c.  89,  and  enacts,  that 
those  statutes,  ^^  so  far  as  the  same  severally  relate  to  his  Majesty's 
naval,  ordnance,  and  victualling  stores  therein  respectively  mentioned, 
and  all  the  pains,  penalties,  forfeitures,  regulations,  restrictions,  powers^ 
provisions,  clauses,  matters,  and  things  therein  respectively  contained, 
relating  to  his  Majesty's  naval,  ordnance,  and  victualling  stores  therein 
respectively  mentioned,  shall  extend  and  be  construed  to  extend  to 
all  public  stores  whatsoever  under  the  care,  superintendance,  or  con- 
trol of  any  officer  or  person  in  the  service  of  his  Majesty,  his  heirs 
or  successors,  or  employed  in  any  public  department  or  office,  either 


(m)  AnU,  p.  260. 
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marked  with  the  marks  or  any  of  them  in  the  sud  recited  acts  or  any 
of  them  specified^  or  with  the  broad  arrow,  and  the  letters  B.  O.,  or 
with  a  crown  and  the  broad  arrow,  or  with  his  Majesty's  arms,  or  with 
the  letters  G.  R.,  to  denote  the  property  of  his  Majesty  his  heirs  or 
successors  therein,  and  to  all  ana  every  person  and  persons,  not  au- 
thorized by  the  proper  officer  or  officers,  person  or  persons  in  his 
Majesty's  service,  in  that  behalf  so  to  do,  using  any  such  marks,  or 
making  any  goods  marked  with  such  murks,  or  any  of  them,  and  to 
all  and  every  person  and  persons  in  whose  custody,  possession,  or 
keeping,  any  such  pubUc  stores  so  marked  as  aforesaid  shall  be  found, 
or  who  shall  willingly  or  knowingly  receive  or  have  in  his,  her,  or 
their  custody,  possession,  or  keepms,  or  who  shall  conceal  any  such 
public  stores  so  marked  as  aforesaid^  unless  such  person  or  persons 
shall  upon  his,  her,  or  their  trial,  produce  a  certificate  or  certificates 
under  the  hand  or  hands  of  the  proper  officer  or  officers,  person  or 
persons  in  his  Majesty's  service  authorized  to  grant  the  same,  of  such 
and  the  like  nature  as  the  certificate  in  the  said  recited  acts  of  the 
9  &  10  Wm.  3,  and  39  &  40  Geo.  3,  mentioned ;  and  to  all  and  every 
person  and  persons  who  shall  wilfully  and  fraudulently  destroy*  beat 
out,  take  out,  cut  out,  deface,  obliterate,  or  erase  wholly  or  in  part, 
any  of  the  said  marks,  or  cause,  procure>. employ,  or  direct  any  other 
person  or  persons  so  to  do,  for  the  purpose  of  concealing  the  property 
of  his  Majesty  his  heirs  or  successors  therein,  as  fully  and  effectually, 
to  all  intents  and  purposes,  as  if  all  the  same  several  pains,  penalties, 
forfeitures,  regulations,  restrictions,  powers,  provisions,  clauses,  mat^ 
ters,  and  things,  in  the  said  several  acts  contained,  so  far  as  the  same 
severally  relate  to  his  Majesty's  naval,  ordnance,  and  victualling  stores, 
and  the  punishment  of  persons  ofiending  in  manner  therein  mentioned 
were  herein  and  hereby  severally  repeated  and  re-enacted  in  respect 
to  all  other  public  stores  whatsoever." 

Upon  the  construction  of  these  statutes  it  should  be  observed  that  Constmction 
the  king's  mark  denotes  the  original  ownership,  and  that  the  onus  o^  t^^se 
probandi  is  thrown  upon  the  party  having  pubhc  stores  in  his  posses-  !J.^^,-  utoH* 
sion,  to  account  satisiactorily  for  that  possession  according  to  the  re-  the  party 
gulations  prescribed.  But  though  the  bare  fact  of  possession  ordinarily  b«^ng>toie8 
concludes  the  party,  it  is  open  to  explanation ;  and  the  presumption  ,"0^"  po8««- 
arising  from  it  may  be  rebutted  by  circumstances,  {n) 

This  principle  was  acted  upon  by  Mr.  Justice  Foster,  in  a  case  But  the  fact  of 
where  a  widow  woman  was  indicted  on  the  9  &  10  Wm.  3,  c.  41,  for  possession  is 
havinir  in  her  custody  divers  pieces  of  canvass  marked  with  his  Ma-  °P®."  ^  ®*Pl*' 

•         ,^         i«i         "^  i*^'ii«t  1  !•  nation  ;  and 

jesty  s  mark  in  the  manner  descnbed  in  the  act,  she  not  being  a  per-  the  presamp- 
son  employed  by  the  commissioners  of  the  navy  to  make  the  same  tion  arising 
for  his  Majesty's  use.     The  canvass  was  produced  at  the  trial  marked  J|^™t{^"^^  ^ 
as  charged  in  the  indictment,  and  was  proved  to  the  satisfaction  of  circumstances. 
the  court  and  jury  to  be  of  that  sort  which  is  commonly  made  for  the 
use  of  the  navy ;  and  to  have  been  found  in  the  defendant's  custody. 
The  defendant  did  not  attempt  to  shew  that  she  was  within  the  ex- 
ception of  the  act,  as  being  a  person  employed  to  make  canvass  for 
the  use  of  the  navy ;  nor  did  she  offer  to  produce  any  certificate  from 
any  officer  of  the  crown  touching  the  occasion  ana  reason  of  such 
canvass  comins  into  her  possession.     Her  defence  was  that  when 
there  happened  to  be  in  his  Majesty's  stores  a  considerable  quantity 

(n)  2  East,  p.  C.  c.  16,  s.  153,  p.  765. 
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Banks*s  case. 
A  defendaDt, 
against  whom 
the  possession 
of  stores  is 
provedp  may 
discharge 
himself  by 
other  evidence 
than  that  of 
a  navy  board 
certificate. 
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of  old  sailsy  no  longer  fit  for  that  use,  it  had  been  customary  for  the 
persons,  intrusted  with  the  stores,  to  make  a  public  sale  of  ihem  in 
tots,  laiger  or  smaller,  as  best  suited  the  purpose  of  the  buyers ;  and 
that  the  canvass  produced  in  evidence,  whicn  happened  to  have  been 
made  up  long  since,  some  for  table  linen  and  some  for  sheeting,  had 
been  in  common  use  in  the  defendant's  family  a  considerable  time 
before  her  husband's  death,  and  upon  his  death  came  to  the  defendant; 
and  had  been  used  in  the  same  public  manner  by  her  to  the  time  of 
the  prosecution.  This  was  proved  by  some  of  the  family,  and  by 
the  woman  who  had  frequently  washed  the  linen.  This  sort  of  evi- 
dence was  strongly  opposed  by  the  counsel  for  the  crown,  who  insisted 
that,  as  the  act  aUows  of  but  one  excuse,  the  defendant,  unless  she 
can  avail  herself  of  that,  cannot  resort  to  any  other:  and  they  asked 
why,  if  the  canvass  was  really  bought  of  the  commissioners,  or  of 
persons  acting  under  them  (which  is  the  only  excuse  pointed  out  by 
the  statute),  no  certificate  of  that  matter  was  taken  at  the  time  of  the 
piurchase,  since  the  fourth  section  of  the  act  admits  of  that  excuse, 
and  the  second  section  admits  of  no  other?  But  Foster,  J.,  was  of 
opinion  that  though  the  clause  of  the  statute,  which  directs  the  sale 
of  these  things,  had  not  pointed  out  any  other  way  for  indemnifying 
the  buyer  than  the  certificate ;  and  though  the  second  section  seemed 
to  exclude  any  other  excuse  for  those  in  whose  custody  they  should 
be  found;  yet  still,  the  circumstances  attending  every  case,  which 
might  seem  to  fall  within  the  act,  ought  to  be  taken  into  consideration ; 
otherwise  a  law  calculated  for  wise  purposes  might,  by  too  rigid  a 
construction  of  it,  be  made  a  handmaid  to  oppression.  He  observed 
that  there  was  no  room  to  say  that  this  canvass  came  into  the  posses- 
sion of  the  defendant  by  any  act  of  her  own ;  that  it  was  brougnt  into 
&mily  use  in  the  lifetime  of  her  husband,  and  it  continued  so  to  the 
time  of  his  death ;  and  by  act  of  law  it  came  to  her.  That  things  of 
this  kind  had  been  frequently  exposed  to  public  sale ;  and  though 
the  act  pointed  out  an  expedient  for  the  indemnity  of  the  buyers ; 
yet,  prooably,  few  buyers,  especially  where  small  quantities  had  been 
purchased  in  one  sale,  had  used  the  caution  suggested  to  them  by 
the  act  And  that  if  die  defendant's  husband  resSy  bought  this  linen 
at  a  public  sale,  but  neglected  to  take  a  certificate,  or  did  not  preserve 
it,  it  would  be  contrary  to  natural  justice,  after  such  a  length  of  time, 
to  punish  her  for  this  neglect     He,  therefore,  thought  the  evidence 

SVen  by  the  defendant  proper  to  be  left  to  the  jury ;  and  directed 
em  that  if,  upon  the  whole  of  the  evidence  they  were  of  opinion, 
that  the  defendant  came  to  the  possession  of  the  linen  without  any 
firaud  or  misbehaviour  on  her  part,  they  should  acquit  her ;  and  she 
was  acquitted,  (o) 

In  a  subsequent  case  of  an  information  upon  the  9  &  10  Wm.  3, 
c.  41,  and  17  Geo.  2,  c.  40,  s.  10,  it  was  contended  by  the  counsel 
for  the  prosecution  that  the  only  mode  by  which  the  defendant, 
against  whom  a  possession  of  the  stores  was  proved,  could  discharge 
himself,  was  by  producing  the  Navy  Board  certificate  granted  at 
the  time  of  the  sale,  as  that  was  the  only  evidence  of  the  legal  pos- 
session  of  them.  But  Lord  Kenyon,  C,  J.,  said  that  though  it  was 
clear  that  in  prosecutions  under  tne  statutes  in  question  it  was  suffi- 
cient for  the  crown  to  prove  the  finding  of  the  stores,  with  the  king  8 


(o)  Anon,  cor,  Foster,  J.,  on  the  Wc:»tcTn  circuitf  Fust.  43U. 
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mark,  in  the  defendant's  possession,  to  call  upon  him  to  account  for 
that  possession,  and  the  manner  of  his  commg  by  them,  so  as  to 
throw  the  onus  upon  the  defendant  of  proving  that  he  had  legally 
become  possessed  of  them ;  yet,  that  it  could  not  bear  a  question, 
but  that  the  defendant  had  other  means  of  shewing  that  he  had 
lawfully  become  possessed  of  them  than  by  the  production  of  the 
certificate  from  the  Navy  Board ;  as,  for  example,  he  might  shew 
that  he  had  bought  them  from  another  person  who  was  in  the  practice 
of  buying  stores  at  the  navy  sale ;  and  who,  therefore,  might  fairly 
be  presumed  to  have  had  the  regular  certificate,  but  who,  when  he 
sola  part  to  the  defendant,  could  not,  consistently  with  iiis  own 
safety,  part  with  the  certificate  he  had  obtained,  of  his  having  been 
the  purchaser  of  the  whole  lot.  (p)  And  his  Lordship^  after  alluding 
to  the  case  in  which  this  doctrine  had  been  holden  by  Mr.  Justice 
Foster  (whom  he  spoke  of  as  one  of-  the  best  crown  lawyers  that 
had  ever  sat  in  Westminster-hall),  said  that  if  the  defendant  could 
shew  either  a  navy,  certificate,  or  prove  the  purchase  of  the  stores 
mentioned  in  the  mformation  from  any  peinon  who  might  be  pre- 
sumed to  have  been  possessed  of  the  proper  certificate,  fix>m  the 
circumstance  of  such  person  having  fi*cquently  been  a  purchaser 
at  such  sales,  he  was  of  opinion  that  it  was  such  evidence  as 
ought  to  induce  the  jury  to  find  the  defendant  not  guilty.  And 
the  defendant,  accordingly,  gave  such  evidence,  and  was  acquitted,  {q) 

Where  an  indictment  charged  that  one  T.  Cole,  on  the  28th  of  Cole*s  cane. 
January,  1801,  unlawfully,  willingly,    and  knowingly  did  receive  ^^^^?^^^ 
and  have  in  his  custody,  possession  and  keeping,   certain  naval  the  particular 
stores  of  the  king,  being  all  marked  with  the  broad  arrow,  he  not  circmnsUDceii 
being  a  contractor,  &c,  against  the  statute ;  with  a  second  count,  ^^^^jjj*®^ 
charging  him  with  conceaune  naval  stores,  &c. ;  and  the  jury  found  ^  receiving  and 
the  prisoner  guilty  on  the  first  count,  but  acquitted  him  on  the  having  in 
second,  and  said  that  they  did  not  find  that  he  received  the  stores  ?<»>•«»<«»• 
after  the  28th  of  July,  1800,  but  only  that  he  had  them  in  his  pos- 
session after  that  day ;  the  judgment  was  respited  in  order  to  take 
the  opinion  of  the  Judges  upon  the  point     A  majority  of  the  Judges 
were  inclined  to  think  that  the  statute  was  to  be  construed  in  the 
disjunctive,  and  the  word  or  (receive  or  have)  not  to  be  taken  as 
and,  but,  because  of  the  disagreement  of  some,  and  that  the  case 
was  not  likely  to  occur  again,  the  prisoner,  on  the  finding  of  the 
jury,  was  recommended  to  mercy,  (r) 

It  appears  to  have  been  agreed  that  the  foreeoing  case  was  not 
within  the  9  &  10  Wm.  3,  c.  41,  because  the  goods  were  not  charged 
to  have  been  found  in  the  prisoner's  possession,  {s) 

In  a  case  upon  the  9  &  10  Wm.  3,  c.  41,  s.  2,  an  exception  was  The  forfeiture 
taken  to  the  indictment,  in  arrest  of  judgment,  that  no  indictment  ^^^^^  *  '^! 
ley  because  it  was  a  new  offence,  and  a  particular  penalty  inflicted  g.  2.  accrues  * 
of  forfeiture  of  the  goods  and  200/. ;  but  tne  exception  was  overruled  by  conviction 
because  the  forfeiture  accrues  by  the  conviction  on  an  indictment  onanmdict- 
for  the  offence,  {t) 

(p)  At  this  time,  by  the  statute  39  6l  40  (r)  Cole's  case,  1801,  MS.,  and  2  East, 

<a«o.  3,0.89,1.25,  a  buyer  is  protected  by  P.  C.  c.   16,  s.  163,  p.   767.     The  date 

producing  a  certificate  from  such  person  as  of  the  stat.  39  &  40  Geo.  3,  c.  89,  is  the 

shall  appear  to  have  bought  the  stores  from  2bth  July,  1800. 

the  commissioners,  ante,  p.  261.  (<)  Id.  ibid. 

{a)  Rex  V,  Banks,  cor.   Lord  Kenvon,  [t)  Reg.  ».  Harman  (3  Anne,)  2  Lord 

C.  J.,  1784.     1  Esp.  R.  146.  Raym.  1104. 
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Counts  upon 
sections  1  and 
2  of  the  39  & 
40  Geo.  3, 
c  89.  may  be 
joined  in  the 
same  indict- 
ment. 

Ptroof  of  nega- 
tive arennent 
of  the  prisoner 
not  being 
a  contractor. 


Jka  to  the 

informer 
awttnesa. 


As  to  the 
person  con- 
sidered as  an 
informer. 


Corporal 
punishment 
may  be 
inflicted  under 
the  9  &  10 
Wm.  3,  c.  41, 
s.  2»  9  Geo.  1, 
c.  8,  8.  4,  and 
17  Geo.  2, 
c  40,  8.  10. 


Of  Unlawfully  Receimng^  or  having      [book  iv. 

Though  the  having  in  possessiion  new  stores,  or  stores  not  more 
than  one-third  worn,  is  subject  to  transportation  for  fourteen  years, 
by  the  39  &  40  Geo.  3,  c.  89,  s.  1,  and  the  having  in  possession 
stores  not  new,  or  more  than  one -third  worn,  is,  by  the  second  sec* 
tion  of  that  statute,  subjected  to  a  different  punishment,  yet  counts 
for  both  these  offences  may  be  included  in  tne  same  indictment,  (u) 
It  is  said  to  have  been  agreed  that,  although  an  indictment  state  that 
the  prisoner,  '^  then  or  at  any  time  before  not  being  a  contractor 
with  or  authorized  by  the  principal  officers  or  commissioners  of  our 
said  lord  the  king,  of  the  navy,  ordnance,  &c.,  for  the  use  of  our  said 
lord  the.  king,  to  make  any  stores  of  war,  &c. ;"  yet,  that  it  is  not 
incumbent  on  the  prosecutors  to  prove  this  negative  averment,  but 
that  the  defendant  must  shew,  if  the  tnith  be  so,  that  he  is  within 
the  exception  in  the  statute,  {v) 

It  appears  to  have  been  holden  in  one  case,  that  the  informer 
was  an  mterested  witness,  as  being  entitled  to  a  moiety  of  the  fine 
of  200/!.,  on  a  prosecution  on  the  17  Geo.  2,  c.  40,  s.  10,  and  9  &  10 
Wm.  3,  c  41,  though  it  was  urged  that  it  was  in  the  discretion  of  the 
Judge  to  inflict  a  corporal  punishment  in  lieu  of  the  fine,  and  the 
witness  was  rejected,  [w)  But,  in  a  subsequent  case.  Lord  Renyon, 
C.  J.,  said,  that  he  had  considered  the  objection  to  the  competency 
of  the  informer's  being  a  witness  on  the  ground  of  interest;  and  that, 
as  the  statute  had  given  the  Court  a  power,  at  their  discretion,  either 
to  inflict  a  corporal  punishment,  or  to  impose  a  fine  in  case  of  con- 
viction, and  as  it  was  only  in  case  a  fine  was  imposed  that  the  wit- 
ness could  expect  to  derive  any  benefit  (an  uncertainty  depending 
upon  the  judgment  of  the  coiu*t)  he  was  then  of  opinion  that  the 
objection  went  to  the  credit,  not  to  the  competency,  of  the  witness, 
and  that,  therefore,  his  evidence  was  admissible,  {x) 

It  appears  to  have  been  holden  that,  where  a  peace-officer,  in 
searching  for  other  goods,  discovered  naval  stores,  and  in  conse- 
quence of  such  discovery  by  him  an  information  was  filed  against 
the  offender,  such  peace-officer  was  to  be  deemed  the  informer,  (y) 
But  where  a  witness  stated,  that  though  no  information  respecting 
the  stores  in  question  had  been  given  to  the  Admiralty  until  the 
time  of  the  seizure,  yet  that  he  made  the  seizure  in  consequence  of 
information  given  to  him,  by  another  person,  of  the  stores  being  in 
the  defendant's  possession,  it  was  ruled  that  the  witness  was  not  to 
be  considered  as  the  informer,  and  that  the  informer  was  the  person 
upon  whose  information  the  seizure  had  been  made,  not  he  who  had 
made  the  seizure  in  consequence  of  such  information,  {z) 

With  respect  to  the  power  of  the  court  to  inflict  corporal  pimish- 
ment,  under  the  authority  of  the  statutes  9  &  10  Wm.  3,  c  41,  s.  2, 
9  Geo.  1,  c.  8,  8.  4,  and  17  Geo.  2,  c.  40,  s.  10,  it  was  contended, 
in  a  case  where  the  defendant  had  been  convicted  on  an  indict- 
ment charging  him  in  one  count  with  concealing  naval  stores,  and 
in  another  with  having  them  in  his  custody,  that  no  such  power 
existed  under  either  of  those  statutes,  where  the  defendant  was 


(tt)  By  Lord  Ellenborough,  C.  J.,  in 
Rex  o.  Johnson,  3  M.  &  S.  550. 

(e)  Willis's  cue,  1791,  1  Hawk.  P.  C. 
c.  89,  s.  17. 

(v)    Rex   V.   Blackinan,   cor,    Kenyon, 


C.  J.,  1791,  1  Esp.  R.  93. 

(«)  Rex  0.    Cole,   enr.    Lord   Ken  von, 
C.  J.  1794.      I  Esp.  iH9. 

{y)  Box  0.  Blackman.  I  Eah.  5. 

{z)  Rex  f.  Banks,  1  Esp.  R.  145. 
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ready  and  offered  to  pay  the  penalty  of  200iL,  but  the  Court  of 

King's  Bench  said  it  was  impossible   to  raise  any  serious  doubt 

upon  the  point,  for  that  the  words  of  the  statutes  were  in  the  dis- 

junctive,  enabling  them  either  to  impose  a  penalty,  or  to  punish 

the  offender  corporally,  (a)    In  another  case,  where  the  defendant  j^^  ^^*jSli"*^ 

was  brought  up  'for  judgment  for  a  similar  offence,  it  was  moved  ^^JJ  9  &  lo 

on  the  part  of  the  prosecution,  that  he  should  be  adiudsed  to  pay  Wm.  3,  c.  41, 

the  whole  penalty  of  200^  and  the  costs,  and  submitted  that  the  >*  ^^ 

court   had  the   power  of  awarding  costs  under  the  words  of  the 

9  &  10  Wm.  3,  c  41,  s.  2.     And  the  court  adjudged  the  defendant 

to  pay  the  penalty  of  200£,  together  with  the  costs,  which  were 

taxed  at  122.  (6) 

But  the  statute  39  &  40  Geo.  3,  c.  89,  took  away  the  power  of  Butthe 39  & 
the  court  to  sentence  to  hard  labour.     A  defendant  was  brought  J  89*took 
up  for  judgment,  after  conviction,  on  the  stat  9  &  10  Wm.  3,  c.  41,  away 'the 
8.  2,  for  unlawfiilly  having  in  his  possession  the  king's  naval  stores,  power  of  the 
marked  with  the  king's  mark,  and  judgment  was  about  to  be  pro-  J|^,JJtoharf 
nounced  that  he  should  be  imprisoned  in  the  house  of  correction  labour, 
for  the  county  of  Surry,  and  there  kept  to  hard  labour  for  three 
calendar  months,  and  be  once  during  that  time  publicly  whipped* 
This  would  have  been  warranted  by  the  statute  17  Geo.  2,  c.  40, 
s.  10,  reciting  the  statutes  9  &  10  Wm.  3,  c.  41,  and  9  Geo.  1,  c.  8 ; 
but  a  doubt  occurring  how  far  the  power  of  sentencing  to  hard  labour 
was  taken  away  by  the  subsequent  statute  of  the  39  &  40  Geo.  3, 
c.  89,  s.  2,  the  court,  upon  further  consideration,  and  comparing  the 
different  provisions  of  these  statutes,  were  of  opinion  that  the  power 
of  sentencing  to  hard  labour  was  taken  away  by  the  latter  statute, 
and  therefore  pronounced  judgment  that  the  defendant  should  be 
imprisoned  in  the  house  of  correction  for  the  county  of  Suny,  for 
three  calendar  months,  and  be  once  during  that  time   publicly 
whipped,  (c) 

(a)  Rex  «.  Bland,  5  T.  R.  370.    2  (6)    Chappie's    caae,    5    T.    R.    371, 

Leach,  ^6.     2  East,  P.  C.  c.  16,  a.  148,  note  (a). 

p.  760.     And  the  later  sUtute,  39  &  40  (c}Rex  v.  Bridget,  K.  B.,  1806, 8  East. 

Geo.  3p  c  89,  s.   1,  expressly  enacts  as  53. 
to  corporal  punishment.     Ant$,  p.  260. 
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CHAPTER  THE  THIRTIETH. 


OF  UNLAWFULLY  RECEIVING  TACKLE  OR  GOODS  CUT  FROM  OR 
LEFT  HY  ships;  AND  OF  RECEIVING  GOODS  STOLEN  ON  THE 
RIVER  THAMES. 


1  Sc  2  G«o.  4, 
c   76,  s.  1. 
Pilots,  &c., 
taking  up 
anchors,  cables. 
Sec,  or  goods, 
&c,  cut  from 
or  left  by  ships, 
are  to  make 
a  report  to 
the  deputy 
vice-aamiral, 
and  to  deli?er 
the  articles, 


Audoilots, 
&c..rraudu- 
lentlv  retain, 
ing,  &c. ,  any 
such  articles, 
or  defacing 
marks,  and  not 
reporting  and 
deliveringy 
&c.,  to  TO 
guilty  of  re- 
ceiving goods 
knowing  them 
to  have  oeen 
stolen^ 


The  1  &  2  Gea  4,  c.  75,  s.  1,  enacts,  « that  all  pUots,  boatmen, 
hovellers,  or  other  persons  who  shall  take  up  any  anchors,  cables, 
tackle,  apparel,  furniture,  stores,  or  materials,  or  any  goods  or  mer- 
chandise which  may  have  been  parted  with,  cut  from  or  left  by  any 
ship  or  vessel  within  any  harbours,  rivers,  or  bays,  or  on  any  of  the' 
coasts  of  this  kingdom,  whether  the  same  ship  or  vessel  shall  be  or 
shall  have  been  in  distress  or  otherwise,  and  which  shall  have  been 
weighed,  swept  for  or  taken  possession  of  by  any  such  boatman, 
pilot,  hoveller,  or  other  person,  shall  send  a  report  in  writing  of  the 
articles  so  found,  and  stating  the  marks,  if  any,  thereon,  and  also  aa 
accurate  and  particular  description  of  the  bearings,  distances,  and 
situations,  and  the  time  when  and  where  the  same  were  so  found,  to 
a  deputy  vice-admiral  or  his  agent,  at  or  near  to  the  port  or  place 
where  such  boatmen,  &c.  shall  first  arrive  with  such  articles,  within 
forty-eight  hours  after  their  arrival  at  such  port,  &c.  or  before  they 
shall  leave  the  port,  if  they  shall  quit  it  before  that  time  shall  expire ; 
and  shall  also,  within  the  same  period,  deliver  such  articles  so  found 
into  a  proper  warehouse,  or  such  other  place  as  the  vice-admiral  of 
each  county  shall  appoint  for  safe  custody,  until  the  same  shall  be 
claimed  by  the  owner  thereof,  or  his  agent,  and  the  salvage,  tc^ther 
with  such  other  charges  and  expenses  as  are  thereinafter  directed  to 
be  paid  in  respect  of  such  articles,  paid  by  him  or  them,  or  security 
given  for  the  payment  thereof,  to  the  satisfaction  of  the  salvor,  and 
that  ^^  every  such  pilot,  boatman,  hoveller,  or  other  person,  who  shall 
wilfully  and  fraudulently  keep  possession  of,  or  retain  or  conceal,  or 
secrete  any  anchors  or  cables,  tackle,  apparel,  furniture,  stores,  or 
materials,  or  any  goods  or  merchandise,  or  deface,  take  out,  or 
obliterate  the  mptrks  and  numbers  thereon,  or  alter  the  same  in  any 
manner,  with  intent  thereby  directly  or  indirectly  to  prevent  the 
discovery  and  identification  of  such  articles  so  found,  weighed, 
swept  for,  or  taken  possession  of  as  aforesaid,  and  shall  not  report  and 
deliver  the  same  at  some  proper  warehouse  or  other  place  in  manner 
aforesaid,  and  within  the  time  herein-before  limited,  shall  forfeit  all 
claim  to  salvac^e,  and  shall,  on  conviction,  be  adjudged  and  deemed 
guilty  of  receiving  goods  knowing  them  to  have  been  stolen,  and 
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shall  suffer  the  like  punishment  as  if  the  same  had  been  stolen  on 
shore.'*  (jb) 

The  twelfth  section  enacts,  '^that  if  any  person  shall  knowingly  sec.  12.  Per- 
and  wilfully,  and  with  intent  to  defraud  and  injure  the  true  owner  bods  know- 
or  owners  thereof,  or  any  person  interested  therein  as  aforesaid,  pur-  JJJ^]^'^*'  ^^ 
chase  or  receive  any  anchors,  cables,  or  goods  or  merchandise,  which  receiving  any 
may  have  been  taken  up,  weighed,  swept  for,  or  taken  possession  of,  anchors,  cablea 
whether  the  same  shall  nave  &slonged  to  any  ship  or  vessel  in  distress  ^^J^^ 
or  otherwise,  or  whether  the  same  shall  have  been  preserved  fix>m  ifthedirectiomi 
any  wreck,  if  the  directions  hereinbefore  contained  with  regard  to  ha?e  not  been 
such  articles  shall  not  have  been  previously  complied  with,  such  ^^*J^  "^ 
()erson  or  persons  shall,  on  conviction  thereof,  be  aeemed  guilty  of  deemed  guilty 
receiving  stolen  goods,  knowing  the  same  to  have  been  stolen,  as  if  o^  receiving 
the  same  had  been  stolen  on  shore,  and  suffer  the  like  punishment  f^^^^J^^^' 
:is  for  a  misdemeanor  at  the  common  law,  or  be  liable  to  be  trans- 
ported for  seven  years,  at  the  discretion  of  the  court  before  which  he 
she  or  they  shall  be  tried." 

The  statute  then  requires,  that  in  case  any  master,  &c.  of  any  ship  Sec.  13  re- 
bound  to  parts  beyond  the  seas,  shall  find  and  take  on  board  any  T^f^w**"* 
anchor,  &c.  or  any  goods,  &c.  or  shall  receive  such  articles  on  board  go^  out 
from  any  other  person  who  may  have  found  the  same,  knowing  the  to  sei^  finding 
s:iroe  to  have  been  so  found,  the  master,  or  other  person  having  the  o^^<»>^"W 
<-ammand  of  the  ship,  shall  make  a  true  entry  in  the  log-book  of  the  cablet,  &c.,to 
clescription  of  the  articles,  stating  the  marks,  and  the  bearings,  time,  take  certain 
&c.  when  taken  on  board,  and  shall  transmit  a  report  on  the  first  *5f  ?•  ^^.  ^ 

■  ,       wf*  •    .        «■■«  «  •  ^  All*      oommumcas* 

t)pportunity  to  the  Trinity  House,  and  on  the  return  of  the  ship  ing,  &c. 
shall  deliver  up  the  articles  into  the  possession  of  a  deputy  vice- 
admiral,  or  his  agent,  within  twenty-four  hours,  with  a  similar  report ; 
and  for  default  imposes  a  pecuniary  penalty  not  exceeding  100£  (c) 

The  fifteenth  section,  reciting  tluit  "pilots,  hovellers,  boatmen,  and  ^*  ^^  "*»^«* 
other  persons  in  small  vessels,  have  for  many  years  conveyed  anchors  ancbanrSd* 
and  cables  which  may  have  been  weighed,  swept  for,  or  taken  posses-  cables  ob- 
sion  of  by  them  as  aforesaid,  or  whicn  they  may  have  purchased  of  tainodby 
other  persons,  knowing  them  to  have  been  weighed,  swept  for,  or  ]I^2|pj^Vor, 
taken  possession  of,  without  being  reported  as  aforesaid,  to  foreign  &c,  to  any 
countries,  and  there  sold  and  disposed  of,  to  the  manifest  injury  and  foreign  port, 
loss  of  the  owners  thereof,"  enacts,  "  that  every  pilot,  hoveller,  boat-  ^^  selling, 
man,  or  the  master  of  any  such  vessel,  who  shall  convey  any  such  &c., felony, 
anchor  or  cable  to  any  foreign  port,  harbour,  creek,  or  bay,  ana  there 
sell  and  dispose  of  the  same,  shall  be  deemed  and  adjudged  guilty  of 
felony,  and  shall  be  transported  for  any  term  not  exceeding  seven 


vears.," 


This  act  requires  dealers  in  marine  stores  to  have  their  names.  Depredations 
with  the  words,  "  dealer  in  marine  stores,"  painted  upon  the  front  of  "P®**  ■*•'?■ 
the  places  where  their  goods  are  deposited ;  (d)  and  contains  many  **^^*"'    ** 
other  regulations  for  preventing  depredations  on  ship-owners,  &c.  and 
i'or  the  adjustment  of  salvage,  some  of  which  are  enforced  by  pecu- 
niary penalties,  recoverable  by  proceedings  of  a  summary  nature. 

By  section  22,  all  felonies,  misdemeanors,   and  other   offences  Sec  22.  Trial 
under  the  act  shall  be  laid  to  be  committed,  and  shall  be  tried  in  of  offences 

(ft)  Tbe  act  contains  no  provisions  as  to  &.  8  &  9,  and  1  Vict.  c.  90,  s.  fi.    See  my 

the  punishment  of  principals  in  the  second  note,  an/«,  p.  135  C   S«  O-j 
degree  and  accessories,  they  are  therefore  i^c)  Sec.  13. 

ponishable  ander  the  7  &  8  Geo.  4,  c.  28,  (d)  Sec.  16. 


/  > 
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where  articles 
found;  or 
where  offenders 
reside,  if 
articles  found 
in  foreign 
parts. 


It  appears 
to  have  been 
holden  in 
K.  B.  that  a 
recemne  of 
such  stolen 

?[oodsisa 
ielony. 


Of  Receiving  Goods  Stolen,         [book  iv. 

any  city  or  county,  (being  a  county,)  where  any  article,  &c.  in  rela- 
tion to  which  the  offence  shall  have  been  committed,  shall  have 
been  found  in  the  possession  of  the  person  committiing  the  offence ; 
or  if  the  same  shall  have  been  sold  in  foreign  parts,  then  in  the 
county  or  place  in  which  the  person  selling  the  same  shall  reside,  {e) 

The  2  Geo.  3,  c.  28,  contained  various  provisions  relative  to  persons 
unlawfully  receiving  or  having  in  possession  ropes,  materials,  &c., 
o(  any  vessel  on  the  river  Thames,  and  provided  that  if  any  person 
should  buy  or  receive  any  part  of  the  cargo,  &c.,  of  a  vessel  in  the 
said  river,  knowing  the  same  to  have  been  stolen,  he  should  be 
transported  for  founeen  years.  This  statute,  is  however,  wholly  re- 
pealed by  the  2  &  3  Vict  c  47  s.  24. 

The  39  &  40  Geo.  3,  c.  87,  made  further  provisions  for  the 
more  effectual  prevention  of  depredations  on  this  river  and  its 
vicinity,  and  recited  that  the  said  offences  not  being  declared  by  the 
2  Geo.  3,  c.  28,  to  be  felony,  the  trial  might  be  traversed,  and  pro- 
vided that  the  parties  indicted  under  the  2  Geo.  3,  should  not 
traverse. 

From  this  section  of  the  statute,  it  appears  to  have  been  the 
opinion  of  the  Legislature,  that  the  offence  of  receiving,  under  the 
former  act,  2  Geo.  3,  c.  28,  s.  12,  was  only  a  misdemeanor.  But 
a  different  construction  was  put  upon  the  former  statute,  by  the 
Court  of  King's  Bench,  in  a  case  where  a  motion  was  made  to  bail 
a  defendant,  committed  for  receiving  part  of  a  cargo,  belonging  to 
a  vessel  in  the  Thames,  knowing  it  to  have  been  stolen.  The 
motion  was  opposed  on  the  ground  that  the  offence  was  a  felony. 
And  it  was  argued  that  by  the  3  &  4  W.  &  M.  c.  9,  s.  4,  (now  re- 
pealed) receivers  of  stolen  goods  might  be  prosecuted  as  felons ; 
and  by  1  Anne,  st  2,  c.  9,  s.  2^  (also  now  repealed)  might  be 
punished  as  for  a  misdemeanor,  where  the  principal  felon  was  not 
convicted;  that  the  statute  under  which  the  prisoner  stood  com- 
mitted, must  be  considered  as  in  pari  materid  ;  and  that  although 
the  twelfth  section  of  it  did  not,  in  express  words,  declare  that  such 
offenders  should  he  felons,  yet  it  was  evident  they  were  intended  by 
the  Legislature  to  be  so  considered ;  for  by  the  fourteenth  section  it 
was  enacted,  that  any  person  stealing,  or  unlawfully  receiving  stolen 
goods,  knowing  the  same  to  be  stolen,  should,  on  discovering  two 
other  offenders,  be  entitled  to  a  pardon  for  all  such  felonies ;  and  the 
court  was  of  opinion  that  it  was  a  felony.  (/)  And  upon  this  point 
it  is  observed,  that  the  statute  seems  only  to  have  made  the  receiving 
of  the  goods  under  such  circumstances  evidence  of  their  having  been 
received  by  the  party,  knowing  them  to  have  been  stolen,  (g)  But 
the  words  of  the  statute  appear  to  be  very  general  in  their  expression, 
if  in  fact  they  were  intended  only  to  apply  to  the  evidence  of  a 
receiving. 

(e)  By  sec.  23,  the  act  is  not  to  extend 
wiihin  the  limits  of  the  Cinque  Ports, 
roecified  in  the  48  Geo.  3,  c.  130  ;  nor  to 
the  48  Geo.  3,  c.  104,  which  it  an  act  for 
the  reffnlation  of  pilots.  Sec.  24  contains 
a  proviso  for  the  iurisdiction,  &c,  of  tiie 
High  Court  of  Admiralty,  &c. ;  sec  25»  a 
proviso  for  the  right  of  the  crown,  and 
of  the  lords  of  manors ;  sec.  34,  for  the 
right  of  the  Trinity-houses  of  Kingston- 
upon- Hnll,  Newcskle-upon-Tyne,  and 


Scarborough ;  and,  sec.  35,  for  the  rights 
of  the  city  of  London.  By  sec.  36,  the  act 
is  not  to  extend  to  Scotland  or  Ireland.  As 
to  offences  within  the  jurisdiction  of  the 
Cinque  Ports,  see  now  1  &  2  Qea,  4, 
c.  76. 

(f)  Rex  V.  Wyer,  1  Leach,  480,  de- 
cided in  28  Geo.  3.  2  T.  R.  77.  2  East, 
P.  C.  c  16,  s.  146,  p.  753. 

(g)  2  East,  P.  C.  e.  16,  s.  145,  p.  75Sw 
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By  the  2  &  3  VicL  c.  47,  a.  26,  "  every  person  who  withm  the  R«c«viiig 
metropolitan  police  district  shall  knowinely  take  in  exchange  from  j^^  ^ 
any  seaman  or  other  person,  not  being  the  owner  or  master  of  any 
vessel,  anything  belonging  to  any  vessel  lying  in  the  river  Thames 
or  in  any  of  the  docks  or  creeks  adjacent  thereto,  or  any  part  of  the 
cargo  of  any  such  vessel,  or  any  stores  or  articles  in  cnarge  of  the 
owner  or  master  of  any  such  vessel,  shall  be  deemed  guilty  of  a 
misdemeanor." 

By  sec.  27,  '^  every  person  who  shall  unlawfully  cut,  damage,  or  Cutting  ropcf. 
destroy  any  of  the  ropes,  cables,  cordage,  tackle,  headfasts,  or  other 
the  fiu-niture  of  or  belonging  to  any  ship,  boat,  or  vessel  lying  in  the 
river  Thames  or  in  any  of  the  docks  or  creeks  adjacent  thereto,  with 
intent  to  steal  or  otherwise  unlawfully  obtain  the  same  or  any  part 
thereof,  shall  be  deemed  guilty  of  a  misdemeanor.'' 

By  sec  28,  '^it  shall  be  lawful  for  any  constable  to  take  into  cus* 
tody  every  person  who,  for  the  purpose  of  preventing  the  seizure  or 
discovery  of  any  materials,  furniture,  stores,  or  merchandise,  belong- 
ing to  or  having  been  part  of  the  cargo  of  any  ship,  boat,  or  vessel 
lying  in  the  river  Thames  or  the  docks  or  creeks  adjacent  thereto, 
or  of  any  other  articles  unlawfully  obtained  from  any  such  ship  or 
vessel,  shall  wilfully  let  fall  or  throw  into  the  river,  or  in  any  other 
manner  convey  away  from  any  ship,  boat,  or  vessel,  wharf,  quay,  or 
landing  place,  any  such  article,  or  who  shall  be  accessory  to  anv 
such  offence,  and  also  to  seize  and  detain  any  boat  in  which  such 
person  shall  be  found  or  out  of  which  any  article  shall  be  so  let  £eJl 
thrown,  or  conveyed  away ;  and  every  such  person  shall  be  deemed 
guilty  of  a  misdemeanor. 


voi^  n. 
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CHAPTER  THE  THIRTY-FIRST. 


OF  CHEAT89   FRAUDS,   FALSE    TOKENS,   AND   FALSE   PRETENCES. 

Where  the  possession  of  goods  is  obtained,  in  the  first  instance, 
without  fraud  upon  a  contract  or  trust,  a  subsequent  dishonest  con- 
version of  them,  while  the  privity  of  contract  continues  undeter- 
mined, will  in  general  be  only  a  breach  of  trust  or  civil  injury,  and 
not  the  subject  of  a  criminal  prosecution,  (a)  But  where  the  party 
obtaining  tne  goods  has  recourse  to  fraudulent  means  in  the  first 
instance,  and  therebv  succeeds  to  the  extent  of  inducing  the  owner 
not  only  to  deliver  the  possession  of  the  goods  to  him  but  absolutely 
to  part  with  the  property  in  them,  though  such  a  taking  will  not,  as 
we  have  seen,  be  considered  as  felonious  and  amountino:  to  larceny  ^  {h) 
yet  if  effected  by  means  of  a  false  pretence,  it  wul  come  withm 
the  enactment  of  the  7  &  8  Geo.  4,  c.  29,  s.  53,  and  be  punishable 
as  a  misdemeanor.  And  that  statute,  reciting  the  frequent  failure 
of  justice  from  the  subtle  distinction  between  larcenv  and  fraud, 
provides,  that  if  upon  the  trial  of  any  person  indicted  for  such  mis- 
demeanor, it  shall  be  proved  that  he  obtained  the  property  in 
question  in  any  such  manner  as  to  amount  in  law  to  larceny,  he 
snail  not  by  reason  thereof,  be  entitled  to  be  acquitted  of  such 
misdemeanor.  There  are  also  other  statutes  which  relate  to  parti- 
cular cheats  and  frauds  therein  specified.  And  besides  the  ofiences 
of  this  kind  punishable  by  statute,  the  common  law  also  provides 
for  the  punishment  of  many  of  such  cheats  and  fi*auds  as  may 
There  must  be  affect  the  public  welfare.  It  was  decided  that,  in  order  to  consti- 
?iir*^arf  ^*  ***  -JH^  acheat  properly  so  called,  there  must  be  a  prejudice  receiyed, 
ch^ftusd.  both  at  common  law  and  under  th^  statutes  (now  repealed)  of  S3 

Jtlen.  8,  c.  1,  and  30  Geo.  2,  c.  24.  (c) 

In  treating  of  these  ofiences  we  may  consider ;  I.  Of  cheats  and 
frauds  punishable  at  common  law.  II.  Of  cheats  and  fiiiuds  by 
means  of  false  pretences,  within  the  7  &  8  Geo.  4,  c.  29,  s.  53 ;  and 
IIL  Of  some  of  the  cheats  and  frauds  punishable  by  other  statutes. 

(a)  3  Inst.  107.    2  East,  P.  C.  c.  16,  case,  2  East,  P.  C.  c  16,  a.  112,  p.  689, 

1. 113,  p.  693.    Ibid.  c.  18,  s.  1,  p.  816.  note  (a). 

AnU^  p.  56.  (e)  Ward*s  caie,  13  Geo.  I.    2  Lord 

(6)  AfUe,  p.  24,  et  $tq.    And  we  the  Raym.  1461.     2  Str.  747;    2  Eait,  P.  C. 

opinion  of  Ejrre,  B.,  on  the  debate  in  Pear's  c.  19,  s.  7,  p.  860,  861. 
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SECTION  L 


Of  Cheats  and  Frauds  Punishable  at  Common  Law. 

Those  cheats  which  are  levelled  against  the  public  justice  of  the  Cheauagaintt 
kingdom  are  indictable  at  common  law.  {£)  Judicial  acts  done  p«Wicjtirtic«* 
without  authority,  in  the  name  of  another,  are  cheats  of  this  des^ 
cription ;  but  as  they  are  generally  attended  by  a  fake  personating 
of  some  one,  they  will  come  under  consideration  iti  a  subsequent 
chapter,  (e)  It  may  briefly  be  mentioned  in  this  place,  that  with 
respect  to  a  precedent  of  an  indictment  against  a  married  woman, 
for  pretending  to  be  a  widow,  and  as  such  executing  a  bail  bond  to 
the  sheriff  for  one  arrested  on  a  bailable  writ,  it  is  observed,  that 
periiaps  this  was  considered  as  a  fraud  upon  a  pubUc  officer,  in  the 
course  of  justice.  (/)  And  another  case  should  be  noticed,  where^ 
upon  an  application  to  the  Court  of  King's  Bench  to  discharge  a 
defendant  who  had  been  holden  to  bail  under  a  Judge's  order,  made 
upon  ap  affidavit  of  debt  sworn  before  a  magistrate  at  Paris,  the 
court  desired  that  the  counsel  would  speak  upon  the  point,  how  fai' 
the  making,  or  knowingly  using  sucn  an  affidavit,  if  &]se,  was 
punishable,  (g)  And  after  argument.  Lord  EUenbOTough,  C.  J.| 
said,  that  he  had  not  the  least  doubt,  that  any  person  mfUKing  use  of 
a  false  instrument  in  order  to  pervert  the  course  of  justice,  was 
ggilty  of  an  offence  punishable  by  indictment  (h)  In  a  former  case 
it  bad  been  holden,  that  a  person  who,  being  committed  to  gaol 
under  an  attachment  for  a  contempt  in  a  civil  cause,  counterfeited  a 
pretended  discharge,  as  from  his  creditor,  to  the  sheriff  and  gaoler, 
under  which  he  oDtained  his  discharge  from  gaol,  was  guilty  of  a 
cheat  and  misdemeanor  at  common  law,  in  thus  affecting  an  inter- 
ruption to  public  justice ;  although,  the  attachment  not  being  for 
non-payment  of  money,  the  order  was  in  itself  a  mere  nullity,  and 
no  warrant  to  the  shenff  for  the  discharge.  («) 

Those  frauds  which  affect  the  crown  and  the  public  at  laiy  arelFnudiiilect. 
also  clearly  the  subject  of  indictment,  though  they  may  arise  in  thelW  **>*  «fo^^ 
of  some  particular  transaction  or  contract  with  private  in-|l"'  ^  '** 


course 
dividuals. 


Amongst  offences  of  this  description,  is  the  selling  oi  unwholesome  Selling  uni< 
provisions,  (k)    And  it  is  said,  more  largely,  that  the  giving  ot  any  wholewme 


{d)  2  Ettt,  P.  C.  c.  18.  8.  4,  p.  82L 
(e)  PM,  Chap.  Of  Fdkd^  Pertonating, 

(/)  2  East,  P.  C.  c.  18,  a.  4,  p.  821, 
citing  Bex  «.  Blackburn,  M.  96  Car.  2. 
Trem.  P.  C.  101,  Cro.  Circ.  Comp.  78. 

(  ff)  The  aathoritiea  referred  to  for  the 
porpoM  of  shewing  that  it  was  punishable 
were  2  Hawk.  P.  C.  a  22,  s.  1,  38,  and 
39,  (which  cites  Vfaterer  e.  Freeman, 
Hob.  205,  266;.  VTorley  v.  Harrison, 
Dy.  249  a,  pi.  84.  Bex  e.  Mawbey,  6 
T.  B.  619,  635.     Bex  v.  Crossley,  7  T.  B. 


315,  and  2  East,  P.  C.  R21»  which  cites 
the  authorities  mentioaed,  ante,  note  (/). 

(A)  Omealjr  v.  Newell,  8  East,  364.  and 
his  lordship  said  that  the  case  of  the  King 
«.  Mawbey,  (ante,  note  (^),)  went  the  whole 
length  of  the  proposition. 

(0  Fawcett's  case*  Toik  Spr.  Ass.  1793, 
and  East.  T.  1793.  2  East,  P.  C.  c.  19, 
8.  7,  IK  862,  and  s.  45,  p.  952.  See  the 
case  cited  more  at  large,  poti.  Chap.  Of 
Forgerjft  s.  2,  upon  the  point  of  the  oroncc 
being  indictable  as  a  foigery. 

(A)  4  BUok.  Com.  162. 

t2 


TreeTe*8  case. 
Supplying 
prisoners  of 
war  with  un- 
wholesome 
food,  not  fit 
to  be  eaten  bj 
man,  holden 
to  be  an  indict- 
able o&nce. 


Diion's  case. 
Holden  to  be 
an  indictable 
offence  for 
a  baker  to  sell 
bread  con- 
ttmincalum 
in  a  shape 
which  renders 
it  noxious, 
although  he 
gave  directions 
to  his  servants 
to  mix  it  up 
in  a  manner 
which  would 
have  rendered 
it  harmless. 
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person  unwholesome  victuals,  not  fit  for  man  to  eat,  hicri  causd^  or 
from  malice  and  deceit,  is  undoubtedly,  in  itself,  an  indictable 
oflFence.  {[) 

A  case  is  reported,  where  the  indictment  against  the  defendant 
was,  that  he  knowingly,  wilfully,  deceitfully,  and  malicioushr,  did 
provide,  furnish/  and  deliver  to  and  for  eight  hundred  French 
prisoners  of  war,  whose  names  were  unknown,  and  being  under  the 
protection  of  the  kinc,  confined  in  a  certain  hospital,  called  East- 
wood hospital,  divers  lai^  quantities,  to  wit,  five  hundred  pounds 
weight  of^ bread,  to  be  eaten  as  food,  by  the  said  French  prisoners 
of  war,  such  bread  being  then  and  there  made  and  baked  in  an 
unwholesome  and  insufficient  manner,  and  then  and  there  bemg 
made  of,  and  containing  dirt,  filth,  and  other  pernicious  and  un- 
wholesome materials  ana  ingredients,  not  fit  to  be  eaten  by  man ; 
and  the  said  defendant  then  and  there  well  knowing  the  said  bread 
to  be  baked  in  an  unwholesome  and  insufficient  manner,  and  to  be 
made  of,  and  to  contain  dirt,  filth,  and  other  pernicious  and  un- 
wholesome materials,  and  ingredients,  not  fit  to  be  eaten  as  afore- 
said ;  whereby  the  said  prisoners  of  war  did  then  and  there  eat  of 
the  said  bread,  and  thereoy  then  and  there  became  distempered  in 
their  bodies,  and  injured  and  endangered  in  their  healths ;  to  the 
great  damage  of  the  French  prisoners,  to  the  great  discredit  of  our 
said  lord  the  king,  to  the  evil  example,  &c.,  and  against  the  peace, 
&c.  (m)  And  the  defendant  having  been  convicted,  it  was  objected, 
in  arrest  of  judgment,  that  the  ofience  as  laid  was  not  indictable ;  as 
it  did  not  appear  that  what  was  done  was  in  breach  of  any  contract 
with  the  public,  or  of  any  moral  or  civil  duty ;  and  the  judgment 
was  respited  to  take  the  opinion  of  the  Jud^s  upon  the  point; 
when  they  all  held  the  conviction  right  (n)  In  this  case,  the  de- 
fendant was  a  contractor  with  government  for  the  supplying  of 
provisions  to  some  of  the  French  prisoners,  then  in  this  country : 
but  the  indictment  did  not  state  this  fact ;  and  it  is  observed,  that 
it  was  not  material  to  state  it,  otherwise  than  as  matter  of  a^rava- 
tion,  if  such  a  case  wanted  any ;  as  there  could  be  no  doubt  of  the 
offence  being  in  itself  the  subject  of  indictment  upon  the  principles 
already  mentioned,  (o) 

In  a  more  recent  case  the  indictment  charged  the  defendant,  a 
baker,  with  supplying  to  the  Royal  Military  Asylum  at  Chelsea,  as 
and  for  good  wholesome  household  loaves,  divers  loaves  mixed  with 
certain  noxious  ingredients,  not  fit  for  the  food  of  man,  which  he 
well  knew  so  to  be  at  the  time  he  so  supplied  them.  It  appeared  in 
evidence  that  many  of  the  loaves  delivered  by  the  defendant  at  the 
Military  Asylum  on  a  particular  day  were  strongly  impr^nated  with 
alum,  and  tnat  there  were  found  in  them  several  pieces  of  alum  in 
its  ciTstalline  form  as  lai^  as  horse-beans :  the  tendency  of  alum 
to  injure  the  health  was  also  proved;  and  a  statute  37  Geo.  3, 
c.  98,  8.  21,  referred  to,  by  which  the  use  of  alum  in  the  making  of 
bread  is  prohibited  under  a  penalty.  On  the  part  of  the  de- 
fendant it  was  proved  that  though  he  permitted  alum  to  be  used 
to  assist  the  operation  of  the  yeast,  and  to  make  the  loaves  look 

(/)  2  East,  p.  C.  c.  18,  s.  4,  p.  822.  different  prisons. 

(m)  There  were  ei^ht  other  counu  in  (»)  Treeres  case,  1796.    2  East,  P.  C 

the  indictment   charging    the   ofience  to  c  18,  s.  4,  p.  821. 
ha?e  been  done  at  different  times,  and  in  (o)  2  East,  P.  C.  e.  18,  a.  4,  p.  822. 
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white^  yety  that  very  great  care  was  employed  in  the  use  of  it ;  that 
it  was  first  dissolved,  and  then  used  in  such  small  quantities,  and  so 
equally  distributed,  as  not  to  be  capable  of  occasioning  injuiy ;  and 
that  if;  on  any  particular  occasion,  the  loaves  delivered  at  this  Asylum 
had  alum  put  mto  them  in  a  different  manner,  it  was  quite  contrary 
to  the  directions  and  intentions,  and  wholly  without  the  knowledge 
or  privity  of  the  defendant     And  it  was  contended  that  these  facts 
completely  negatived  the  averment  in  the  indictment  that  the  de- 
fendant, at  the  time  these  loaves  were  delivered,  well  knew  that  they 
were  not  wholesome,  and  that  they  were  unfit  for  the  food  of  man : 
and  it  was  urged  that  the  defendant  could  not  be  criminally  respon- 
sible for  the  acts  of  his  servants.     But  by  Lord  EUenboroutfh,  C.  J., 
^'  Whoever  introduces  a  substance  into  bread,  which  may  be  mjurious 
to  the  health  of  those  who  consume  it,  is  indictable,  if  the  substance 
be  found  in  the  bread  in  that  injurious  form,  although,  if  equally 
spread  over  the  mass,  it  would  have  done  no  harm.     If  a  baker  will 
introduce  such  a  substance  into  his  bread,  he  must  do  it  at  his  own 
hazard,  and  he  must  take  especial  care  that  the  benefit  he  pmposes 
to  himself,  does  not  produce  mischief  to  others.     He  is  engaged  in 
an  illegal  act,  and  he  must  abide  the  consequences.     The  statute  37 
Geo.  3,  c.  98,  shews  the  judgment  of  the  Legislature  with  regard  to 
aliun,  and  a  medical  gentleman  has  given  evidence  as  to  its  delete- 
rious effects.     If  taken  in  very  minute  quantities  it  is  innoxious^ 
The  same  may  be  said  of  calomel,  and  even  of  arsenic.     But  would 
not  a  baker  be  answerable  for  selling  bread  having  these  substances 
mixed  with  it  in  a  dangerous  form,  although  he  intended  they  should 
be  so  equally  subdivided  over  the  whole  mass  which  he  baked  at 
one  time  that  no  harm  could  follow  ?    If  the  defendant  was  cc^ni- 
zant  of  the  manner  in  which  his  business  was  carried  on,  and  knew 
that  alum  was  at  all  used  in  the  making  of  the  loaves  sent  to  the 
Military  Asylum,  which  are  proved  to  have  contained  it  to  a  very 
daneerous  degree,  he  is  guilty  of  this  indictment"    And  the  de- 
fendant was  accordingly  convicted,  (p)    The  point  was  afterwards 
brought  under  the  consideration  of  the  Court  of  King's  Bench,  who 
concurred  in  the  direction  of  Lord  Ellenborough  given  at  the  trial ; 
and  Lord  Ellenborough  said,  ^^  He  who  deals  in  a  perilous  article 
must  be  wary  how  he  deals ;  otherwise,  if  he  observe  not  proper 
caution^  he  will  be  responsible."  (q) 

A  case  is  reported  where  the  court  of  King's  Bench  held  that  the  Mahpraxu 
mala  trraxU  of  a  physician  is  a  great  misdemeanor  and  offence  at  ofaphyaician. 
common  Taw  (whether  it  be  for  curiosity  and  experiment,  .ot  by 
neglect,)  because  it  breaks  the  trust  whicn  the  party  has  placed  in 
the  physician,  and  tends  directly  to  his  destruction,  (r) 

(p)  Rez  9.  Dixon,  oor.  Lord  Ellenbo-  universal  principle,  that  when  a  roan  it 

rough,  C.  J.,  Guildhall,  1B14,  4  Campb.  charged  with  doing  an  act,  of  which  the 

12.    See  precedents  for  similar  offences,  probable  consequence  ntay  be  highly  inju- 

2  Chit.  Crim.  L.  556,  et  nq,     2  Stark.  rious,  the  intention  is  an  inference  of  law 

Crim.  Plead.  682.  resulting  from  doinff  the  act ;   and  that 

{q)  fiiex  0.  Dixon,  3  M.  &  S.  11.  And  in  this  case  it  was  alleged  that  the  defend- 
some  exceptions  to  the  indictment,  taken  ant  delivered  the  loaves  for  the  use  and 
in  arrest  ofjudcment,  were  overruled ;  and  supply  of  the  children,  which  could  only 
the  court  held  that  the  indictment  was  mean  for  the  children  to  eat ;  for  otherwise 
sufficiently  certain  without  shewing  what  they  would  not  be  for  their  use  and  supply, 
the  noxious  materials  were,  or  stating  that  And  see  Rex  v.  Bower,  pn<<,  279,  note  (m). 
the  defendant  intended  to  injure  the  chil-  (r)  Dr.  Groenvelt's  case,  1697,  1  Ld. 
dren*8  health.  Upon  the  last  point  Lord  Raym.  213. 
Ellenborough,  C.  J.,  said  that  it  was  an 
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In  some  cases  the  rendering  false  accounts  and  other  frauds  prac- 
tised by  persons  in  official  situations,  have  been  deemed  offences  so 
affecting  the  public  as  to  be  indictable.  Thus,  where  two  persons 
were  indicted  for  enabling  persons  to  pass  their  accounts  with  the 
pay  office  in  such  a  way  as  to  enable  tnem  to  defraud  the  govern- 
ment ;  and  it  was  objected  that  it  was  only  a  private  matter  of 
account,  and  not  indictable ;  the  court  held  otherwise,  as  it  related  to 
to  the  publicrevenue.  {s)  Andinstancesappear  in  the  books  of  indict- 
ments against  overseers  of  the  poor  for  refusing  to  account,  {t)  and  for 
rendering  false  accounts,  {u)  And  a  precedent  is  given  of  an  in- 
dictment against  a  surveyor  of  the  highways  for  converting  to  his 
own  use  sravel  which  had  been  dug  at  the  expense  of  the  inhabi- 
tants of  me  parish,  and  also  for  emplojring  for  nis  own  private  gain 
and  emolument  the  labourers  and  teams  of  the  parishioners,  which 
he  ought  to  have  employed  in  repairing  the  highways,  {x)  A  case 
is  also  mentioned  of  an  application  to  the  Court  of  King's  Bench 
for  an  information  against  the  minister  and  churchwaraens  of  a 
parish,  who  had  spent  the  larger  part  of  a  sum  of  money,  collected 
by  a  brief  for  certain  sufferers  by  fire^  at  tavern  entertainments,  and 
then  returned,  upon  the  back  of  the  brief,  that  the  smaller  sum 
only  was  collected ;  and  the  court,  though  they  refrused  the  infor- 
mation, yet  referred  the  prosecutors  to  the  ordinary  remedy  by 
indictment  (y)  A  fraud  committed  by  a  parish  officer,  in  procuring 
the  marriage  of  a  pauper,  so  as  to  throw  tne  burden  of  maintaining 
such  pauper  on  another  parish,  may  also,  as  we  have  seen,  be  an 
indictable  offence,  (e)  And  several  precedents  are  given  of  indict- 
ments for  misdemeanors  in  procuring  sick  and  impotent  persons, 
standing  in  need  of  immediate  relief,  to  be  conveyed  into  parishes 
where  they  had  no  settlements,  and  in  which  they  shortly  afterwards 
died,  thereby  causing  great  expense  to  the  inhabitants  of  such 
parishes,  (a) 

It  is  said  to  have  been  resolved  by  all  the  Judges  that  writers  of 
false  news  are  indictable  and  punishable ;  and  that  probably  at  this 
day  the  fitbrication  of  news,  likely  to  produce  any  public  detriment, 
would  be  considered  as  criminal  {b) 

Where  an  indictment  charged  that  the  defendant,  beins  an  ap- 
prentice,  and  fraudulently  intending  to  obtain  money  trom  the 
paymaster  of  a  regiment,  and  to  defraud  the  king,  &c.,  procured 
nimself  to  be  enlisted  as  a  soldier,  without  the  consent  of  his  master, 
by  means  whereof  he  fiviudulendy  obtained  from  the  paymaster 
divers  sums  of  money,  well  knowing  himself  to  be,  without  the 
consent  of  his  master,  disqualified  fix>m  serving  as  a  soldier,  to  the 
great  deceit,  fraud,  &c,  of  the  kmg,  &c,  it  appears  to  have  been  ad- 
mitted jthat  this  was  an  offence  at  common  law.  But  the  conviction 
was  holden  bad,  on  the  ground  that  the  necessary  proof  of  the 


(#)  Rex  V,  Beinbridge  and  Powell, 
6  Eaat.  136.  AnU,  vol.  1,  p.  Ml. 
22  St  Tri.  (by  Howell)  p.  1. 

(<)  Rex  V,  Gommingi  and  another, 
5  Mod.  179.    1  Bott  pL  S70. 

(m)  Bex  r.  Martin,  2  Campb.  269.  3 
Chit.  Crim.  L,  701.  2  Nol.  (2ded.)  -230, 
note  (4).     AnU^vol  \,p  \A\. 

(2)  3  Chit.  Crim.  L.  666,  et  »eq. 

(y)  Rex  0.  The  Minister,  &c.,  of  St. 


Botolph,  1  Black.  Rep.  443. 

(x)  AnU,  vol.  1,  p.  137.  Rox  v.  Tarrant, 
4  Burr.  2106. 

(a)  3  Chit.  Crim.  L.  698.  <f  #09.  And 
see  ante,  toI.  1,  p.  137. 

(b)  Starkie  on  Lib.  546,  citing  4  Bead. 
S.  L.  Dig.  L.  L.  23.  Et  vide  Hale's  Sum. 
132,  et  per  Scroggs,  C.  J.,  Rex  e.  Harris, 
at  Guildhall,  1680.  7  St.  Tri.  (bf  Howell) 
929, 930. 
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indenture  of  apprenticeship  had  not  been  ffiven  at  the  trial,  there 
being  two  subcribing  witnesses  to  the  indenture,  and  neidier  of 
them  having  been  produced,  (c)  The  offence  is  now  made  punish- 
able by  a  provision  of  the  Mutiny  Acts. 

A  case  is  mentioned  where  a  person,  &lsely  pretending  that  he  Falsely  pr»- 
had  power  to  discharge  soldiers,  took  money  from  a  soldier  to  dis-  ^^^^^B^ttMiii- 
charge  him ;  and  being  indicted  for  this  offence,  the  court  held  the  ckarge 
indictment  to  be  good,  {d)  soldiers 

A  curious  species  of  fraud  may  be  here  mentioned.     It  is  laid  Fraud  by 
down  in  the  books  that,  by  the  common  law,  if  a  person  maim  him-  maiming  in 
self  in  order  to  have  a  more  specious  pretence  for  askinir  charity,  or  ?'™*!™*r? 

.  ^  !•    1    •        •  S  *^ -1  !•  .   ji^  I'S'         a  pretence  to 

to  prevent  his  beme  impressed  as  a  sailor,  or  enlisted  as  a  soldier,  beg,  &c. 
he  may  be  indicted,  and,  on  conviction,  lined  and  imprisoned,  (e) 

Besides  the  offences  which  have  been  here  mentioned,  there  are  Cbeatsbv 
other  instances  of  cheats  clearly  affecting  the  public,  and  therefore  "«™  <>"■>«• 
indictable ;  namely,  such  cheats  as  are  effected  by  means  o£  false  m^ures.*^ 
weights  or  measures^  which  are  considered  as  instruments  or  tokens 
purposeij  calculated  for  deceit,  and  by  which  the  public  in  eeneral 
may  be  imposed  upon  vrithout  any  imputation  of  folly  or  negligence. 
And  this  reasoning  is  considered  as  applying  to  all  cases  where  any 
.species  of  fiJse  token  is  used  whiyh  haajj^g^mblapce  of  public 
authenticity ;  (/)  as  to  a  case  where  cloth  was  ^ 


with 


^__^__  leaEeagerT 

counterfeited  thereon ;  {g)  and  to  another  case  where  a  general 
seal  <nr  maik  of  the  trade  on  cloth  of  a  certain  description  and  quality 
was  deceitfully'  counterfeited.  (A)  And  the  instances  mentioned  in 
the  books  of  cheating  by  means  of  false  dice,  &c.  (t)  are  referred  to 
the  same  principle,  {j) 

I^  therefore,  a  person  selling  com  should  measure  it  in  a  bushel 
short  of  the  statute  measure,  or  should  measure  it  in  a  fair  bushel, 
bttt  pwat  something  into  the  bushel  to  help  to  fill  it  up,  it  seems  that 
he  might  be  indited  for  the  cheat  (k)    And  a  precedent  was  given 
of  an  indictment  against  a  baker,  who  had  contracted  witli  a  guardian  »/  e0^^ ,  luJ  £J^  t^^j 
of  the  poor,  in  the  city  of  Norwich,  to  supply  bread  for  the  use  of  the     {^  f^j/  ^^ ^  ^g^ 
poor,  for  deUyering  bread  deficient  in  weight.  (7)    And  though  the  JZL^ik^    x.*^  «  /**-^ll, 
knowingly  exposing  to  sale  and  selling  wroi^ht  gold,  under  the    £t,^^^  \x^  j^  j[aL^ 
steiiine  alloy,  as  and  for  gold  of  the  true  standard  weight,  was  holden 
not  to  be  an  indictable  offence,  but  a  private  imposition  only,  in  a 
common  person,  where  no  false  weignt  or  measure  was  used ;  (m) 


9^^  Y  JL  ^^tJ  A 


'^'V  /^ 


/l.JJ^J 


% 


(e)  Jones's  case,  1777.  1  Leach,  174. 
2  East,  P.  C.  c  18,  s.  4,  p.  822. 

\d)  Serlestead*s  case,  1  Latch.  202. 

[e)  1  Hawk.  P.  C.  c.  56.  Of  Maiming, 
^.,8.  4.     1  Hale,  412,  Go.  Lit.  127  a. 

(/*)  2  East,  P.  C.  c  18, s.  3,  p.  820 

(^)  Edwards's  case.  Tram,  P.  C.  103. 

(A)  Worrell'^  case.  Id.  106.  As  to  the 
deoehliil  making  of  linen  cloth,  see  3  Burn's 
Joit,  iMOft  CUdhf  and  I  Elix.  c.  12,  s.  1. 
And  as  to  the  deoeitfol  working  of  woollen 
cloth,  see  5  Bum's  Just,  Wi»lUn  Afonit- 


(t)  Leeser'sease,  Cro.  Jac.  497.  Bfad- 
dock's  case,  2  Boll.  R.  107.  2  Roll.  Ab. 
78.  The  practice  is  now  further  punishable 
hj  penalties  under  the  statutes  16  Car.  2, 
c.  7,  and  9  Anne,  c.  14. 

U)  2  £«t,  P.  C.  c.  18,  s.  3,  p.  820. 


(A)  Per  Cw.  in  Pinckney's  case,  2  East^ 
P.  C.  o.  18,  s  3,  p.  82U.  As  to  the 
penalties  for  selling  or  buying  corn  other< 
wise  than  by  the  proper  measure,  see  1 
Bum's  Just.,  Com, 

(/)  2  Chit.  Crim.  L.  559;  but  it  haa 
since  been  held  bad,  ibid.  As  to  the  assise 
of  bread,  &c.,  see  1  Bum's  Just,  Bread. 

(m)  Rex  e.  Bower,  Cowp.  323.  in  this 
case  the  sale  of  the  gold  was  by  a  servanjt 
of  the  defendant;  but  the  court  agreed 
that  the  master  was  responsible  for  the  act 
of  his  servant  done  in  the  course  of  his  em- 
ployment, and  within  the  scope  of  his 
authority.  And  see  as  to  this  point  Rex  v. 
Dixon,  ante,  p.  277.  That  it  would  be  in- 
dictable in  a  goldsmith  so  to  sell  gold 
(under  the  statute)  sec  2  East,  P.  C.  c.  18, 
s.  3,  p.  U20,  and  Cowp.  324. 
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yet,  if  in  such  case  the  stamps  or  marks,  required  by  statute  on  plate 
of  a  certain  alloy,  had  been  falsely  used,  it  should  seem  that  an 
indictment  might  have  been  sustained  (n)  In  the  case  in  question 
the  gold  was  not  marked :  and  Aston,  J.,  in  giving  his  opinion,  said 
that  it  was  not  selling  by  false  measure,  but  only  selling  under  the 
standard;  and  he  cited  a  case  in  which  it  had  been  nolden  that 
selling  coals  under  measiure  was  not  an  indictable  offence,  but  that 
selling  them  by  false  measure  was.  (o)  And  the  result  of  the  cases 
upon  this  subject  appears  to  be  that  if  a  man  sell  by  fake  toeiahis, 
though  only  to  one  person,  it  is  an  indictable  offence;  but  if  without 
false  weights  he  sell  to  many  persons  a  /e«  quanfUy  than  h^  praterjda 
to  do,  it  18  not  indictable,  {p) 

But  though  in  the  cases  which  have  been  thus  mentioned  an  in-* 
dictment  may,  and  in  most  of  them  clearly  b,  maintainable  as  for  a 
cheat  or  fraud  at  common  law,  on  the  ground  that  they  consist  of 

jli 


offences  which  affect,  gr  may  affect  the  public,  being  public  in  their 
nature,  and  calculated  for  the  purposesy^neral  fraud  and  deceit; 
yet,  other  cases,  consisting  of  cheats  or  frauds,  effected  in  the  coiuW 
of  private  transactions  between  individuals,  fall  under  a  different  con- 
sideration. This  distinction,  however,  does  not  appear  to  have  been 
at  all  times  properly  noticed :  and,  in  a  book  of  great  authority,  cheats, 
punishable  at  common  law,  are  defined  as  *'  deceitful  practices  in 
defrauding  or  endeavouring  to  defraud  another  of  his  known  right  by 
means  of  some  artful  device  contrary  to  the  plain  rules  of  common 
honesty."  [q)  But  this  definition  has  been  observed  upon  as  not 
sufficiently  distinct  or  accurate ;  and  many  of  the  authorities,  from 
whence  it  seems  to  have  originated,  not  involving  considerations, 
either  of  public  justice,  public  trade,  ^r  public  policy,  have  been  said 
to  be  founded  either  in  conspiracy  or  fS^ery,  which  are,  in  themselves 
substantive  offences,  and  the  latter  of  which  was  usually,  when  sue- 
cesful,  prosecuted  as  a  cheat,  before  the  various  statutes,  by  which 
forgeries  were,  in  so  many  instances,  made  capital  offences,  (r) 

Thus  the  case  mentioned  where  the  suppression  of  a  will  was 
holden  to  be  indictable  as  a  cheat,  [s)  is  saia  to  have  been  probably 
a  case  of  conspiracy  or  combination,  (i)  And  the  same  explanation 
is  given  (»)  of  the  case  where  several  persons  were  indicted  for 
causing  an  ilUterate  person  to  execute  a  deed  to  his  preiudice,  by 
reading  it  over  to  him  in  words  different  from  those  in  which  it  was 


(n)  8  East,  p.  C.  e.  18,  s.  3,  p.  820, 
note  (fr).  And  see  1  East,  P.  C.  c.  4, 
J.  34.  p.  194,  where  it  is  said  that  offenders 
fraudulently  affixing  public  and  authentic 
marks  on  goods  of  a  value  inferior  to  such 
tokens  are  liable  to  sufibr  at  common  law 
upon  an  indictment  for  a  cheat 

(o)  The  case  died  was  Rex  e.  Lewis. 
And  the  learned  judge  also  cited  Rex  t. 
Wheatly,  2  Burr.  1 125,  po»U  285.  See 
also  Rex  o.  Driffield,  Say.  146. 

(  p)  Per  Bailer,  J. ,  in  the  case  of  Voung 
and  others,  3  T.  R.  104.  And  see  Rex  v. 
NicfaolsoB,  cited  in  Rex  e.  Wheatlv,  2 
Burr.  1 130,  and  Rex  o.  Dunnage,  1  Burr. 
1130,  Rex  9,  Driffield,  Say.  146« 

(>)  1  Hawk.  P.  C.  c.  71,  s.  1. 

(r)  2  East,   P.  C.  c    18,  s.  2,  et  aeq. 


I 


.  817,  et  teq.  The  distioctioD  between 
brgery  and  the  general  class  of  cheats  was 
wen  settled  in  Ward's  case.  Hil.  T.  13 
6.  1.  2  Lord  Raym.  1461..  2  Sir.  747. 
2  East,  P.  C.  c.  19,  s.  7,  p.  860,  861.  It 
was  there  shewn  to  be  immaterial  to  the 
ofience  of  forgery,  properly  so  called, 
whether  any  person  were  prejudiced  or  not, 
provided  any  mi^ht  have  been  prejudiced : 
out  that  to  constitute  a  cheat,  properly  so 
called,  there  jhuaX  be  a  prejudice  leceived 
both  at  common  law,  ana  under  the  statutes 
33  Hen.  8,  c.  U  and  30  Geo.  2,  c.  24,  now 
Eepealed. 

(«)  1  Hawkp  P.  C  a  71,  s.  Inciting 
Rex  V.  Brereion  and  others,  Noy.  103. 

(t)  2  East,  P.  C.  c  10,  s.  5,  p.  823. 

(k)  Id.  ibid. 
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irritten :  (9)  and  also  of  the  case  of  a  person  who  was  convicted 
upon  a  charge  of  having  run  a  foot  race  fraudulently,  and  with  a 
view  to  cheat  a  third  person,  by  a  previous  understanding  with  the 
running  competitor  to  win.  (x) 

In  another  case  of  a  cheat  at  common  law,  which  has  undergone  iCacktrtyand 
considerable  discussion,  the  indictment  chai^ged  the  two  defendants,  Forden- 
Mackarty  and  Fordenbourgh,  that  they  falsely  and  deceitfully  intend-  ch"^^ V"*d 
ing  to  defraud  one  Chowne  of  divers  goods,  together  deceitfully  by  a  conspi. 
bajqgained  with  him  to  barter,  sell,  and  exchange  a  certain  quantity  ncy ;  wbere 
of  pretended  wine,  as  good  and  true  new  Portugal  wine,  of  him  the  **"*J*SS* 
said  Fordenbourgh,  for  a  certain  quantity  of  hats,  of  him  the  said  ^a  merchant, 
Chowne ;  and  upon  such  bartering,  &c.  the  said  Fordenbourgh  pre-  and  the  other 
tended  to  be  a  merchant  of  London,  and  to  trade  as  such  in  Portugal  ^  ^^^^  * 
wines,  when,  in  feet,  he  was  no  such  merchant,  nor  traded  as  such  bartered^ 
in  wines :  and  the  said  Mackarty,  on  such  bartering,  &&  pretended  wine  for  hau. 
to  be  a  broker  of  London,  when,  in  fact,  he  was  not:  and  that 
Chowne,  giving  credit  to  the  said  fictitious  assumptions,  personating, 
and  deceits,  did  barter,  sell,  and  exchange,  to  Fordenboursh,  and 
did  deliver  to  Mackarty,  as  the  broker  between  Chowne  and  Forden- 
bourgh, for  the  use  of  Fordenbourgh,  a  certain  quantity  of  hats,  of 
such  a  value,  for  so  many  hogsheads  of  the  pretended  new  Portugal 
wine ;  and  that  Mackarty  and  Fordenbourgh,  on  such  bartering,  &c 
a€Brmed  that  it  was  true  new  Lisbon  wine  of  Portugal,  and  was  the 
wine  of  Fordenbourgh,  when,  in  fact,  it  was  not  Portugal  wine,  nor 
was  it  drinkable  or  wholesome,  nor  did  it  belong  to  Fordenbourgh ;  to 
the  great  deceit  and  damage  of  the  said  Chowne,  and  against  the 

Eeace,  &c.  {y)  Upon  this  case  considerable  doubts  were  entertained ; 
ut  it  seems  that,  ultimately,  judgment  was  given  for  the  crown,  and 
that  the  true  ground  of  such  judgment  was,  that  it  was  a  case  of 
eonspirctcy.  («)  And,  even  if  it  were  not  a  case  of  conspiracy ;  yet, 
as  the  cheat  was  effected  by  means  of  bartering  pretended  port  wme, 
which  the  indictment  alleged  was  not  wholesome,  or  fit  to  drink,  the 
▼ending  of  such  an  article  for  drinking  was  clearly  indictable;  (a)  and 
within  the  principle  already  mentioned,  of  cheats  orfirauds,  by  which 
the  public  may  be  affected,  (b) 

In  one  of  the  principal  cases  where  the  cheat  was  effected  by  Govers's  case, 
means  of  a  forged  instrument^  the  indictment  chaived  that  the  de-  Cheat  effected 
fendant,  intending  to  cheat  J.  S.,  did  deceitfully  take  upon  himself  '^y  ™««J».of 
the  style  and  character  of  a  merchant,  and  did  deceitfiilly  afiirm  to  rtrmneot!"' 
J.  S.  that  he  was  a  merchant,  and  had  received  divers  commissions 
from  Spain ;  and,  in  order  to  induce  J.  S.  to  believe  the  same,  and  to 

(9)  Rex  V.    Skirret  and  others,  1  Sid.  that  they,  together,  &c.,  did  the  acts  im- 

312,  cited  in  1  Hawk.  P.  C.  c.  71,  s.  1,  puted  to  them ;  which  might  be  considered 

and  Rex  v.  Parris  and  others,  1  Sid.  431.  to  be  tantamount 

{x)  Rex  o.  Orbell,  6  Mod.  A%  cited  in  (a)  By   Lord  £llenboroaffh,  C.  J.,  in 

the  note  to  1  Hawk.  P.  C.  c.  71,  s.  1.  Rex  o.  Southerton,  6  East,  Rep.  133. 

(y)  Reff.  o.  Mackarty  and  Fordenbourgh,  (6)  AnU^  p.  275,  et  teg.     The  sale  of 

3  Lord  Raym.  1179.    3  Lord  Raym.  325.  corrupted  wine,  contagious  or  unwholesome 

2  Burr.  1129.  flesh,    &c.,  is   prohibited    by   an   ancient 

(z)  2  Lord  Raym.  11S4.  2  Burr.  11*29.  statute,  51  Hen.  3,  st.  6,  and  the  ordinance 

2  East,  P.  C.  c.  18,  s.  1,  p.  824.    Upon  a  for  bakers,  c.  7,  under  severe  penalties, 

recent  discassion  of  this  case,  (in  Rex  o.  And,  by  the  stat.  12  Car.  2,  c  25,  s.  11, 

Southerton,  6  East,  133,)  it  was  objected  to  any  brewing  or  adulteration  of  wine  is 

sndi  construction  that  the  word  conspired,  punished  with  the  forfeiture  of  100/.  if  done 

was  not  in  the  indictment ;  but  in  2  East,  ny  the  wholesale  merchant,  and  40L  if  done 

P.  0.  «&t  nmrot  it  is  said  that,  though  the  bv  the  vintner,  or  actual  trader.    See  4 

'indictment  dud  not  charge  that  the  defend-  Black.  Com.  162. 
ants  conspired,  eo  nomine,  yet  it  charged 
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give  him  credit,  the  defendant  deceitfully  produced  to  J.  S.  several 
paper  toritings,  which  he  falsely  affirmed  to  be  letters  from  Spaitty 
containing  commissions  for  jewels,  watches,  and  other  goods,  to  the 
amount  of  4,000^ ;  by  means  whereof  the  defendant  got  into  his 
hands  two  watches,  the  property  of  J.  S. :  whereas,  in  truth,  the  de- 
fendant was  not  a  merchant ;  and  the  paper  writinpsy  containing  such 
commissions,  tvere  false  and  counterfeit.  And  it  does  not  appear 
that  the  indictment  concluded  against  the  form  of  the  statute,  though 
the  fiJse  tokens  made  use  of  came  directly  within  the  33  Hen.  8, 
c.  1,  ^now  repealed),  (c)  But  it  is  observed,  that  if  this  were  stis- 
tainea  as  an  mdictment  at  common  law,  the  fraud  being  practised  iu 
a  private  transaction,  and  the  false  tokens  mere  private  letters,  having 
no  semblance  of  public  authenticity,  the  only  ground  on  which  the 
judgment  can  be  maintained,  without  going  the  length  of  saying 
that  the  33  Hen.  8,  c.  1,  was  merely  declaratory  of  the  common  law, 
is,  that  the  cheat  was  effected  by  means  of  sl  forgery^  (in  which  all 
are  principals  at  common  law ;)  and  that  the  publication  of  such 
foiged  instruments,  for  the  purpose  of  deceit  was  in  itself  a  substan* 
live  offence,  indictable  at  common  law.  {d)  And,  in  a  case  where 
the  defendant  was  indicted  for  falsely  and  deceitfully  obtaining  450/. 
from  one  W.  Harle,  by  a  false  token,  viz.  a  promissory  note,  in  the 
name  of  R.  Hales,  payable  to  J.  £.,  &c.  with  a  counterfeit  indorse- 
ment thereon,  the  jury  were  directed  that  they  must  find  the 
defendant  guilty  if  it  appeared  to  be  a  foiged  instrument ;  the  in- 
strument being  a  false  token,  {e)  But  a  forgery  could  not,  it  seems, 
be  prosecuted  at  common  law  as  a  cheat,  unless  it  were  successful ; 
as  in  a  case  where  the  defendant  was  convicted  of  forgery  at  common 
law  of  an  acquittance,  the  court  said,  that  there  was  no  reason  why 
the  offence  should  not  be  punished  as  a  forgery,  as  well  as  if  the 
thing  fabricated  had  been  a  deed,  but  that  it  could  not  be  prosecuted 
as  a  cheat  at  common  law  without  an  actual  prejudice^  which  was  an 
obtaining  on  the  statute  33  Hen.  8.  (/) 

It  does  not  appear,  therefore,  that  these  cases,  when  duly  exa- 
mined, are  contrary  to  that  which  has  been  given  as  a  more  ac* 
||curate  definition  of  cheats  and  frauds,  punishable  at  common  law,l 
namely,  "The  fraudulent  obtaining  the  property  of  another,  by] 
ny  deceitful  and  illegal  practice  qt  token  (short  of  felony)  whicli 
Vifiects  gr  way  affect  the  vublic.^  {a)  And  there  are  many  cases  byl 
•which  it  is  supported,  tending  to  shew  that  a  cheat  or  fraud,  effected! 
by  an  unfair  dealing  and  imposition  on  an  individual,  in  a  private 
transaction  between  the  parties,  cannot  be  the  subject  of  an  indict- 
ment at  common  law. 

In  several  of  these  cases  of  impositions  upon  individuals  in  pri- 
vate transactions,  which  have  been  holden  not  to  be  indictable, 
the  cheat  wa(^* effected  by  a  jnere  false  affirmation,  sjl  bM'e  lie. 
Thus  an  indictment  was  quashed,  upon  motion,  which  cnarged 
the  defendant  with    selling  at   market   a  sack  of  com,  which  he 


(e)  Rex  e.  Covers,  2  Say.  206.  2  East, 
P.  C.  c.  18,  s.  6,  p.  824,825. 

(d)2  East,  P.  C.  c.  18,  s.  6,  p.  825. 

(e)  Hales*s  case,  cor,  Pengelly,  C.  B., 
and  other  judges,  1729.  9  St  Tri.  75. 
2  East,  P.  C.  c  18,  s.  6,  p.  825 :  a  case  of 
misdemeanor  at  common  law,  before  the 


statute  making  the  ofience  felony. 

(f)  Warf scase.  2  Str.  747.  And  sec 
further  the  aothorities  collected  upon  thu 
subject  in  2  East,  P.  C.  c  18,  s.  2,  p.  817, 
note  (a),  and  Id.  s.  6,  p.  825. 

ig)  2  East,  P.  C.c  18,8.2,  p.  818. 
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fidaelj  affirmed  to  be  a  Winchester  bushel,  whereas  it  was  si^atly  action,  holden 

deficient,  and  the  court  said,  that  this  was  no  more  than  teUine  a  P^^^?^f 

lie.  {h)     And  an  indictment  was  also  ouashed  which  charged  tne  ^        ^ 

defendant  with  selling  to  a  person  eight  nundred  weight  of  gum,  at 

the  price  of  seven  pounds  by  the  hundred  weight,  ftlsel^  pretending 

and  affirmine  that  the  gum  was  gum  seneca,  and  that  it  was  worth 

seven  poun£  by  the  hundred  weight,  whereas,  in  truth,  the  gum 

was  not  gum  seneca,  but  a  ram  of  an  inferior  kind,  and  was  not 

worth  more  than  three  pounds  by  the  hundred  weishL  (i)    And  a 

case  was  holden  not  to  be  indictable  where  the  defendant  obtained 

money  of  another,  by  pretending  that  he  was  sent  by  a  third  person 

for  it;  and  Holt,  C.  X,  said,  '^  shall  we  indict  one  man  for  making 

a  fool  of  another  ?    Let  him  bring  his  action.^'  {k)    In  another  case 

the  indictment  set  forth,  that  the  defendant  came  to  the  shop  of  a 

mercer,  and  affirmed  that  she  was  a  servant  to  the  Countess  of 

Pomfret,  and  was  sent  by  her  from  St  James's  to  fetch  silks  for  the 

aueen,  endeavouring  thereby  to  defraud  the  mercer,  whereas,  in  fact, 
le  was  no  servant  of  the  Uountess  of  Pomfi^t,  nor  was  sent  upon 
the  queen's  account ;  and  it  was  moved,  in  arrest  of  judgment,  that 
this  was  not  an  indictable  offence,  there  being  no  false  token,  nor 
any  actual  fraud  committed,  and  the  court  arrested  the  judgment 
saying,  that  the  case  was  no  more  than  telling  a  lie.  (/) 

And  it  appears  that  the  same  construction  will  prev^,  though  And  the  same 
the  defendant  make  use  of  an  apparent  token,  which  in  reaUty  is,  construction 
upon  the  very  face  of  it,  of  no  more  credit  than  his  own  asser-  ^^  ^h*J"^* 
tion.  (m)    An  indictment  at  common  law  chareed  that  the  defendant,  api>vent  token 
deceitfrdlv  intending,  by  crafty  means  and  devices,  to  obtain  pos-  be  used,  if  it 
session  of  certain  lottery  tickets,  the  property  of  A.,  pretended  that  ^[^"^  ™**t"^ 
he  wanted   to  purchase   them   for  a  valuable  consideration,  and  party's  own 
delivered  to  A.  a  fictitious  order,  for  payment  of  money,  subscribed  assertion. 
by  him  the  defendant,  &c.,  purporting  to  be  a  drafl  upon  his  banker  Ltra's  cue ; 
for  the  amount,  which  he  knew  he  had  no  authority  to  draw,  and  J^^^JJJi^ 
that  it  would  not  be  paid,  but  which  he  falsely  pretended  to  be  a  ga^e  a  check 
^ood  order,  and  that  he  had  money  in  the  banker's  hands,  and  that  upon  his 
It  would  be  paid,  by  virtue  of  which  he  obtained  possession  of  hTkneirhe^** 
tickets,  and  aefrauded  the  prosecutor  of  the    value.    And  the  had  no  autho- 
defendant  having  been  convicted,  the   Court  of   Sling's  Bench  ritytodraw, 
arrested  the  jui^ent     Grose,  J.,  said,  "  That,  in  order  to  make  J^^*^JfJ*bo 
this  case  something  more  than  a  bare  naked  lie,  it  had  been  said  paid. 


s.  2,  p.  8iy,cited  m  2  Burr^  Up.  BS. 
see  ante,  p.  280 ;  tnat  tbis  case  might  have 
oome  under  a  different  consideration  if  the 
▼endor    had   firaudnlently   measured   the 


(t)  Rex  V.  Lewis,  Say.  205.  Indictments 
qoasned  upon  motion  may  be  considered  as 
amhorities;  but  no  stress  can  be  laid  on 
•ereral  cases  to  be  found  in  the  books,  par- 
ticalariy  in  Mod.  Rep.,  where  indictments 
of  this  kind  were  refiised  to  be  quashed 
upon  notion,  because  it  was  the  practice  of 
the  oonrt,  as  often  declared,  not  to  quash 
on  motion  indictments  for  ofiences  founded 
in  fraud  or  oppression,  but  leave  the  de- 
fendants to  plead ;  2  East,  P.  C.  c.  18, 
s.  2,  p.  8 18,  note  (a),  citing  5  Mod.  \6,    6 


Mod.  42.     12  Mod.  499. 

(A)  Reg.o.  Jones,  1  Salk.  379.  2  Lord 
Raym.  1013.  And  see  also  Reg.  t.  Han- 
non,  6  Mod.  311,  and2  Hawk.  P.  C.  e.  71, 
s.  2 ;  and  Nehuff's  case,  Salk.  151,  where 
the  defendant  borrowed^^OOf.  of  a  feme 
covert,  and  promised  to  send  her  fine  cloth 
and  gold  dust,  as  a  pledge,  and  sent  no 
gold  dust,  but  some  coane  cloth,  worth 
fittle  or  nothing ;  and  the  coort  said  that  it 
was  not  a  matter  criminal,  and  that  it  was 
the  prosecutor's  fault  to  repose  such  a  con- 
fidence in  the  defendant. 

(0  Rex  9.  Bran,  2  Str.  866.  In  the 
case  as  cited  in  2  East,  P.  C.  c.  18,  s.  2. 
p.  819,  it  is  said  that  the  defendant  ob- 
tained tbegoods. 

(m)  2  East,  P.  C.  c.  18,  8.2,  p.  819. 
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that  the  defendant  used  a  teUise  token,  for  that  he  gave  a  check  on 
his  banker ;  but  that  was  only  adding  another  lie ;  and  that  if  the 
court  should  determine  that  this  case  was  indictable,  he  did  not 
know  how  to  draw  the  line,  for  it  miffht  equally  be  said  that  every 
person  who  overdrew  his  banker  used  a  &lse  token,  and  might  he 
indicted  for  it"  Lawrence,  J.,  said,  ^'  It  is  admitted  that  a  mere 
fiJse  assertion,  unaccompanied  by  a  recommendation,  is  not  indict- 
able, and,  I  think,  there  is  nothing  in  this  case  beyond  the  defendant's 
own  false  assertion."  (n)  So  in  a  case  where  the  defendant,  a 
brewer,  was  indicted  for  a  cheat,  in  sending  to  the  keeper  of  an  ale- 
house so  many  vessels  of  ale,  marked  as  containing  such  a  measure, 
and  writing  a  letter  to  him,  assuring  him  that  they  did  contain  that 
measure,  when,  in  fact,  they  did  not  contain  such  measure,  but  so 
much  less,  &c. ;  the  indictment  was  quashed  upon  a  motion,  after 
aigument,  as  containing  no  criminal  charge,  (o)  Foster,  J.,  indeed 
doubted  concerning  this  case  when  it  was  cited,  because  it  seemed  to 
him  that  the  vessels  being  marked  as  containing  a  greater  quantity 
than  thev  really  did,  were  false  tokens.  (/>)  But  as  it  does  not 
appear  that  cheating,  by  means  of  mere  private  or  privy  tokens, 
was  punishable  at  common  law,  without  the  aid  of  the  33  Hen.  8, 
c.  1  (now  repealed),  {q)  it  is  well  observed,  upon  this  doubt  of  the 
learned  Judge,  that  possibly  the  court,  in  deciding  the  case,  thoui^ht 
that  those  marks,  not  having  even  the  semblance  of  any  public  autho- 
rity, but  being  merely  the  private  marks  of  the  dealer,  aid,  in  effect, 
resolve  themselves  into  no  more  than  the  dealer's  own  idfirmation, 
that  the  vessels  contained  the  quantity  for  which  they  were 
marked,  (r) 

Where  an  indictment  charged  the  defendant,  for  that  he,  keeping 
a  common  grist-mill,  a!id  being  employed  by  one  Bare  to  grind 
three  busheL  of  wheat,  did,  with  force  and  arms,  unlawfully  take 
and  detain  forty-two  pounds  weight  of  wheat,  judgment  was  given 
for  the  defendant  upon  a  demurrer,  there  being  no  actual  price  laid, 
nor  any  charge  of  taking  as  for  unreasonable  toll,  and  its  being  a 
matter  of  a  private  nature,  for  which  an  action  would  lie.  {s) 

The  following  case  has  been  considered  to  have  clearly  established 
the  true  boundarxT)ctween  those  frauds  that  are,  and  those  that  are 
not  indictable  at  common  law,  {t)  The  defendant,  a  brewer,  was 
charged,  by  an  indictment  at  common  law,  for  that  he,  intending  to 
deceive  and  defraud  one  Richard  Webb  of  his  money,  falsely,  frau- 
dulently, and  deceitfully,  sold  and  delivered  to  him  sixteen  gallons 
of  amber,  for  and  as  eighteen  gallons  of  the  same  liquor,  and  received 
fifleen  shillings,  as  for  eighteen  gallons,  knowing  there  were  only 
sixteen  gallons.  And  this  was  holden  clearly  not  to  be  an  m- 
dictable  offence,  but  only  a  civil  injury,  for  which  an  action  layto 


(%)  Rex  o.  Lara,  1796,  6  T.  R.  565. 
2  Leacb,  652.  2  East,  P.  C.  c.  18,  s.  2, 
p.  819.  But  see  in  Rex  e.  Jackson, /Mif, 
p.  298,  a  different  doctrine  laid  down  upon 
an  indictment  on  the  statute  36  Geo.  2, 
c.  24,  as  to  a  cbeck  drawn  on  a  banker  with 
whom  the  party  keeps  no  cash.  And  see 
Rex  o.  Parker,  tNM<,  p.  298,  tt  teg. 

(o)  Rex  V.  Wilders,  cited  by  Lord  Mans- 
field, and  supplied'  by  Dcnison,  J.,  in  Rex 


e.  Wheatly,  2  Burr.  1128. 

(p)  2  Burr.  1129. 

Iq)  2  East,  P.  C.  c  18,  s.  9,  p.  833, 
834. 

(r)  2  East,  P.  C.  c.  18,  s.3,  p.  820. 

(i)  Cbanneirs  case,  2  8tr.  793.  2  East, 
P.  C.  c.  18, s.  2,  p.  818.  And  see  Rex  v. 
Haynes,  |}0«f,  p  285. 


case 


(t)  By  Lord  Kenyon,  C.  J.,  in  Lara's 
,  6  T.  R.  569. 
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recover  damages.  Lord  Mansfield,  C,  J.,  said,  '^  It  amounts  only 
to  an  unfair  dealing,  and  an  imposition  on  this  particular  man,  by 
which  he  could  not  have  sufiered  but  from  his  own  carelessness,  in 
not  measuring  the  Uquor  when  he  received  it,  whereas  fi^ud,  to  be 
the  object  of  criminal  prosecution,  must  be  of  that  kind  which,  in  its 
nature,  is  calculated"  to  defraud  numbers,  as  false  weights  or 
measures,  fiJse  tokens,  or  where  there  is  a  conspiracy.**  (u) 

The  doctrine  that  m  indictment  for  a  cheat  at  common  law 
cannot  be  maintained  upon  a  mere  false  affirmation,  has  been  sub- 
sequently recognized,  (x) 

And  in  a  case  of  recent  occurrence,  the  doctrine  of  a  transaction  Haynes*8  cue. 
in  the  nattire  of  an  unfair  dealing,  and  imposition  upon  any  parti-  ^®  ^^^^^'^ 
cular  individual,  not  being  an  indictable  ofience  at  common  law,  was  ;„  ^^^  Datura 
still  frirther  established.     The  indictment,  in  substance,  chaiged  the  of  anfair 
defendant,  a  miller,  with  receiving  good  barley  to  grind  at  his  mill,  ^^^'"jBr;  >nd 
and  delivering  a  mixture  of  oat  and  barley  meal,  different  frt)m  the  o^^a^. 
produce  of  the  barley,  and  which  was  musty  and  unwholesome;  and  ticular  mdin. 
the  defendant  having  been  found  guilty,  it  was  assigned  for  error,  f '?.^!J°?j  *^*'* 
amongst  other  things,  that  no  indictable  offence  was  charged  against  commoD^lair, 
him.     As  to  one  of  the  grounds  upon  which  it  was  contended,  that  farther  est^ 
the  offence  chaiged  was  not  indictable,  namely,  that  the  statement  ^^^^  ^^^ 
should  have  been,  that  the  defendant  delivered  the  barley  'Uo  be  ^  miller  was 
eaten  as  for  food,"  and  that  it  was  **  not  fit  to  be  eaten  by  man  f{y)  charpred  with 
Lord  Ellenborough,  C.  J.,  said,  that  if  the  indictment  had  alleged  J^^"^*?^ 
that  the  defendant  delivered  the  barley  as  an  article  for  the  food  of  ^t  hu^mi/T"' 
man,  it  might  possibly  have  been  sustained,  but  that  he  could  not  and  deliTering^ 
say  that  its  being  musty  and  unwholesome,  necessarily,  and  ex  vi  JJ^  '"♦'fiSn 
ierminiy  imported  that  it  was  for  the  food  of  man,  and  it  was  not  the  prodooe 
stated  that  it  was  to  be  used  for  the  sustentation  of  man,  only  that  it  of  the  barley, 
was  a  mixture  of  oat  and  barley-meaL     As  to  the  other  point,  that  Jjf  ^*S  w 
this  was  not  an  indictable  ofience,  because  it  respected  a  matter  bolden; 


not  to 


transacted  in  the  course  of  trade,  and  where  no  tokens  were  exhibited  be  indictable, 
by  which  the  party  acquired  any  greater  d^ree  of  credit ;  his  Lord- 
snip  said  that,  if  the  case  had  been  that  this  miller  was  owner  of  a 
soke  mill,  to  which  the  inhabitants  of  the  vicinage  were  bound  to 
resort,  in  order  to  get  their  com  ground,  and  that  the  miller,  abusing 
the  confidence  of  this  his  situation,  had  made  it  a  colour  for  prac- 
tising a  fitiud,  this  might  have  presented  a  different  aspect,  but,  as 
it  then  stood,  it  seemed  to  be  no  more  than  the  case  of  a  common 
tradesman  who  was  guilty  of  a  firaud  in  a  matter  of  trade  or  dealing, 
such  as  was  adverted  to  in  Rex  v.  Wheatly,  and  the  other  cases,  as 
not  being  indictable,  (z) 

Again,  in  a  still  more  recent  case,  where  the  indictment  against  Pyweiri  caie. 
the  defendants  was  for  a  conspiracy  to  cheat  and  defiraud  the  pro-  ^^^^J?"  "" 
secutor  by  selling  him  an  unsound  horse;  and  the  case  did  not,  ^udiJubie. 


(u)  Vyheatly'i  ipa^.  2  Bmr  11^/^^  1 
B]ack."Rep.  97'J.  i  Jiast,  P.  C.  c.  18, 
8.  2,  p.  8 IS.    And  see  ante,  2B0,  et  teg, 

(jr)  By  Lord  Kenjon,  C.  J.,  in  Rex  v. 
Gibb«,  lEaft.R.  185. 

(y )  See  Treere'i  case,  ante,  276. 

(z)  Kex  V.  Hapea.  4  M.  &  S.  214.  Qv. 
therefore  toe  case  of  Rex  v.  Wood,  1  Sess. 
Caa.  217,  where  the  defendant,  being  a 
miller,  and  indicted  for  changing  com  de- 
lifered  to  him  to  be  gnmnd,  and  giving  bad 


com  instead  of  it ;  a  motion  was  made 
to  quash  the  indictment,  because  the  trans- 
action was  only  a  private  cheat,  and  not  of  a 
public  nature  ;  but  it  was  answered  that, 
oeing  a  cheat  in  the  way  of  trade,  it  eon- 
cemed  the  public ;  and  the  court  were  un- 
animous not  to  quash  it.  And  see  the 
observations  as  to  the  authority  of  cases  of 
this  kind,  in  which  the  court  reAised  to 
quash  the  indictment,  ante,  p.  28S,  note  (t). 
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upon  the  evidence,  assume  the  shape  of  a  conspiracy;  Lord  £1- 
lenborough,  C.  J.,  said,  that  if  such  a  transaction  were  to  be  con- 
sidered as  an  indictable  offence,  then,  instead  of  all  the  aedons 
which  had  been  brought  on  warranties,  the  defendants  ought  to 
have  been  indicted  as  cheats;  and  that  no  indictment  in  a  case 
like  this  could  be  maintained,  without  evidence  of  concert  be- 
tween the  parties  to  effectuate  a  fraud  And  the  defendants  were, 
accordingly,  acquitted,  (a) 

These  cases  seem  sufficiently  to  support  the  definition  above 
adopted,  (&)  and  to  shew  that  the  cheat  or  fraud  must  be  effiscted  by 
some  deceitful  and  illegal  practice  or  token,  which  affects^  or  ma^ 
affect  the  public^  in  order  to  be  indictable  at  common  law.  And  it 
seems  also  to  result  txoxn  these  cases  that  a  cheat  or  fraud,  in  order 
to  be  punishable  by  the  common  law,  must  be  such  asainst  which 
common  prudence  could  not  have  guarded,  (c)  Indeed  it  can 
hardly  be  supposed  that  a  cheat  will  much  affect  the  public  which 
is  open  to  the  detection  of  any  man  of  common  prudence. 

With  respect  to  the  indictment  for  a  cheat  or  finaud  at  common 
law,  it  may  be  briefly  observed,  that  where  the  transaction  has  been 
effected  by  false  tokens,  and  the  offence  is  so  charged,  it  is  necessary 
to  specify  and  set  forth  what  the  false  tokens  were ;  and  it  is  not 
sufficient  to  allege  generally  that  the  cheat  was  effected  by  certain 
false  tokens  o^  false  pretences,  (d)  But  it  does  not  seem  to  be 
necessary  to  dScribe  them  more  particularly  than  they  were  shewn 
or  described  to  the  party  at  the  time^  and  in  consequence  of  which 
he  was  imposed  upon;  and  it  is  also  said  not  to  be  neoessaiy  to 
make  any  express  allegation  that  the  facts  set  forth  shew  a  false 
token,  {e)     An  objection  appears  to  have  been  made  to  one  of  the 


counts  of  an  indictment  for  a  cheat  at  common  law,  that  it  charged 
the  false  pretence  to  have  been  made  to  one  person,  and  the  deceit 
to  have  been  practised  on  a  different  person*  (/) 

The  punishment  of  this  offence  at  common  law  is,  as  in  other 
cases  of  misdemeanor,  by  fine,  imprisonment,  or  further  by  infamous 
corporal  pain,  in  aggravated  cases,  {g) 


SECTION  n. 


Of  Cheats  and  Frauds  by  means  of  False  Pretences^  within  the 

Statute  7^8  Oeo.  4,  c.  29,  s.  53. 

The  7  &  8  Geo.  4,  c.  29,  s.  63,  reciting  that  a  failure  of  justice 
Ifi^quently  arose  trom  the  subtle  distinction  between  larceny  and 
firaud,  for  remedy  thereof,  enacts  "  that  if  any  person  shall  by  any 


(a)  Bex  o.  PjweU  and  othen,  1  Stark. 
R.  402. 

(6)  AfiU,  p.  282. 

(e)  1  Hawk.  P.  C.  c  71,  s.  1,  2.  Bex 
V.  Wheally,  2  Barr.  1125»  amU,  p.  284.  By 
FieUing  arffwmdo  in  ibe  caae  of  Rex  v. 
Tonne  and  others,  3  T.  B.  99,  anented  to 
by  BiUler,  J.,  id.  104»  but  lee  jpott,  p.  289. 


(d)  2  East,  P.  C.  c  18,  s.  13,  p.  837. 

(«)  2  East,  P.C.  c.  18,  s.  13.  p.  838 

\f)  Lara's  ease,  2  Leach,  647,  bat  see 
Bex  o.  Douglas,  1  Campb,  212,;NM<,p.  301, 
where  ibe  pretence  was  made  to  a  serrant, 
but  the  money  of  the  mistress  obtained. 

(0)  1  Hawk.  P.  C.  c.  71,  s.  3.  2  East, 
P.  a  c.  18,s.  13,  p.  838. 
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false  pretence  obtain  from  any  other  person  any  chattel,  monevt  orflfalse  preteaeef 
vaiuaole  securitY.  with  intent  to  cheat  or  defraud  anyperson  ofthel*"^*" 
saye.  every  such  onender  shall  be  guilty  of  a  nusdemeanor,  and,  II  —  •'«^  ^  SotP.i^ 
being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court, 
to  be  transported  beyond  the  seas  for  the  term  of  seven  years,  or  to 
suffer  such  other  punishment,  by  fine  or  imprisonment,  or  by  both, 
as  the  court  shall  awaid :  provided  always,  tliat  if  upon  the  trial  of  ^^^^J^^J^ad 
any  person  indicted  for  such  misdemeanor  it  shall  be  proved  that  he  that  tlie  case 
obtamed  the  property  in  Question  in  any  such  manner  as  to  amount  proved 
in  law  to  larceny,  he  shall  not  by  reason  thereof  be  entitled  to  be  J^J^^*** 
acquitted  of  such  misdemeanor ;  and  no  such  indictment  shall  be 
removable  by  certiorari ;  (a)  and  no  person  tried  for  such  misde- 
meanor shall  be  liable  to  be  afterwards  prosecuted  for  larceny  upon 
the  same  facts.** 

The  enactments  of  the  7  Geo.  4,  c.  64,  as  to  the  statement  in  the  Statement  of 
indictment  of  the  ownership  of  property  in  particular  instances  of  ownenhip  of 
partners,  counties,  parishes,  turnpike-trustees,  &c.,  have  been  stated  P^P*'*^- 
m  the  preceding  chiApter  upon  larceny,  (b) 

Some  of  the  cases  deaded  upon  the  repealed  act,  30  Geo.  2,  Oaseiupoii 
c  24.  mav  assist  in  the  construction  of  the  recent  statute.  therepwJed 

That  act,  after  reciting  that  evil  disposed  persons  had,  by  various  Gea*2,  c.  24. 
subtle  stratagems,  &c.  iniudulendy  obtained  divers  sums  of  money, 
goods,  &c  to  the  great  injury  of  industrious  families,  and  to  the 
manifest  prejudice  of  trade  and  credit,  enacted  ^'  that  all  persons 
who,  knowingly  and  designedly,  by  false  pretence  or  pretences 
should  obtain  from  any  person  or  persons,  money,  goods,  wares 
or  merchandises,  with  intent  to  cheat  or  deSratua  any  person  or 
persons  of  the  same,  should  be  deemed  ofienders  against  law  and 
the  public  peace."  and  should  be  punished,  &c.,  as  therein  men- 
tioned. 

In  an  indictment  framed  on  this  repealed  statute,  the  first  count  Rex  o.  Tomig, 
charged  that  the  four  defendants.  Young,  Randd,  Mullins,  and  2^®^J?i 
Osmer,  fraudulently  intending  to  obtain  the  money  of  the  king's  the  repealed*^ 
subjects,  by  false  colours  and  pretences,  unlawftilly  and  knowingly,  act  30  Geo.  2, 
&C.,  did  frdsely  pretend  to  one  Thomas,  that  Young  had  made  a  net  ^^f^  ^^  ^ 
of  five  hundred  guineas  on  each  side,  with  a  colonel  in  the  army,  mder  tbe^ 
then  at  Bath,  that  one  Wm.  Lewis  would,  on  the  next  day,  run  on  <Use  pretence 
the  high  road,  leading  from  Gloucester  to  Bristol,  ten  miles  in  JjJiJiJIjyiL 
length,  within  one  hour ;  and  that  Young  and  Mullins  did  go  two  aamtobiTe 
hundred  guineas  each  in  the  bet,  and  Randall  did  go  the  other  hun-  been  before 
dred  guineas :  and  that,  under  colour  and  pretence  of  such  bet,  they  JJJojjj^ .  ^j 
obtained  from  Thomas,  as  a  part  of  sucn  pretended  bet,  twenty  which  was  to 
guineas  of  the  five   hundred   guineas;  by  which  said  false  pre-  be  decided  the 
tences  the  defendants    unlawfinly,   &c.,  obtained  from  the  said  "**^^7' 
Thomas  the  said  twenty  guineas,  with  intent  to  cheat  and  defiraud 
him  thereof;  whereas,  in  truth,  no  such  bet  had  been  made,  &c, 
against  the  form  of  the  statute,  &c.     A  second  count  stated  the  bet 
to  have  been  made  between  Young  and  Osmer.     The  defendants 
having  been  convicted,  it  was  objected  upon  error  that  the  supposed 
&lse  pretences  shewn  in  the  first  and  second  counts  were  neither 

(a)  These  words  prevent  the  issuing  of  a  (b)  Ante,  p.  101,  et  $eq.    The  property 

certiorari  in  every  case  of  indictment  for  itself  may  be  described  asin  larceny.     See 

obtaining  goods  by  folse  pretences.  Reg.  e.  anit,  p.  107,  «f  uq. 
Butcher,  9  Dowl.  P.  R.  135,  Patteson,  J. 
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contrary  to  the  33  Hen.  8,  c.  1,  (now  repealed)  or  the  30  Gea  2, 
c.  24,  (now  repealed)  or  any  other  statute.  And  it  was  argued  that  the 
transaction  itself  was  not  the  subject  matter  of  a  criminal  prosecu- 
tion, for  that  it  did  not  affect  the  public ;  and  that  it  was  one  against 
which  common  prudence  might  have  guarded :  for,  as  it  was  the 
representation  of  2l  future  transaction,  the  party  had  an  opportunity 
of  inquiring  into  the  truth  of  it,  and  that  therefore  it  was  his  own 
fault  if  he  were  deceived :  but  the  objection  was  overruled.  Lord 
Kenyon,  C.  J.  said,  "  Undoubtedly  this  indictment,  being  founded 
on  the  statute  of  30  Geo.  2,  c.  24,  is  different  from  a  common  law 
indictment.  When  it  passed  it  was  considered  to  extend  to  eveiy 
case  where  a  party  had  obtained  money  by  falsely  rftpregpnting 
himself  to  be  in  a  situation  in  which  he  was  not,iy  any  occurrence 
that  had  not  happened,  to  which  persons  of  ordinary  caution  might 
give  credit.  The  statute  of  33  Hen.  8,  c  1,  requires  a  false  seal,  or 
token,  to  be  used  in  order  to  bring  the  person  imposed  upon  into 
the  confidence  of  the  other ;  but  that  being  found  to  be  insufficient^ 
the  statute  30  Geo.  2,  c.  24,  introduced  another  offence,  describing 
it  in  terms  extremely  general.  It  seems  difficult  to  draw  the  line> 
and  to  say  to  what  cases  this  statute  shall  extend ;  and  therefore  we 
must  see  whether  each  particular  case,  as  it  arises,  comes  within  it" 
His  Lordship  then  adverted  to  the  facts  of  the  case  before  the  court ; 
and  after  saying  that  the  defendants,  morally  speaking,  had  been 
guilty  of  an  offence,  proceeded  thus :  *^  I  admit  that  there  are  cer- 
tain irregularities  which  are  not  the  subject  of  criminal  law.  But 
when  the  criminal  law  happens  to  be  auxiliary  to  the  law  of  morality, 
I  do  not  feel  any  inclination  to  explain  it  away.  Now  this  offence 
is  vnthin  the  words  of  the  act ;  tor  the  defendants  have,  by  fiilse 
pretences,  fraudulently  contrived  to  obtain  money  fix>m  the  prosecu- 
tor ;  and  I  see  no  reason  why  it  should  not  be  held  to  be  within  the 
meaning  of  the  statute."  Ashurst,  J.  said,  in  giving  his  opinion, 
^'  The  statute  30  Geo.  2,  c.  24,  created  an  offence  which  (ud  not 
exist  before,  and  I  think  it  includes  the  present  The  Legislature 
saw  that  all  men  were  not  equally  pruaent  aqi  this  statute  was 
passed  to  protect  the  weaker  part  of  mankind  (cX""  The  words  of  it 
are  very  general,  *  All  persons  who  knowingly  by  fidse  pretences 
shall  obtain  from  any  person  money,  goods,  &c.,  with  intent  to  cheat 
or  defraud,  &c.,'  and  we  have  no  power  to  restrain  their  operation*" 
And  BuUer,  J.,  after  observing  upon  the  33  Hen.  8,  says,  '^The  Legis- 
lature thought  that  the  former  statute  was  too  limitea ;  and  therefore 
the  30  Geo.  2,  c  24,  was  passed ;  which  enacts, '  That  all  persons 
who  shall  obtain  money  from  others  by  false  pretences^  with  intent 
to  cheat  or  defraud  such  persons,  shall  he  deemed  offenders  against 
the  pubUc  peace."  The  statute,  therefore,  clearly  extends  to  cases 
which  were  not  the  subject  of  an  indictment  at  common  law.  The 
ingredients  of  this  offence  are,  the  obtaining  money  by  false  pre- 
tences, and  with  an  intent  to  defraud  Barely  asking  another  ror  a 
sum  of  money  is  not  sufficient :  but  some  pretence  must  be  used, 
and  that  pretence  false ;  and  the  intent  is  necCTsary  to  constitute  the 
cSme.  if  the  intent  be  made  out,  and  the  false  pretence  used  in 
order  to  effect  it,  it  brings  the  case  within  this  statute."  {d) 

it)  See  the  obiervationi  of  Lord  DenniMi,  id)  Rex  o.  Toimg  tnd  otben,  1789. 

C.  J.,  in  Rfg.  p.  Wlckham,  poK,  p.  2897        3  T,  R.  98. 
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It  was  aigued  in  this  case,  that  even  the  generality  of  theterm^  Question  made 

1"  fclse  pretences,"  in  the  30  Geo.  2,  c  24,  did  not  extend  the  law  tOiWonA©  r®- 
cases  against  which  common  caution  mightjguard :  but  Ashurst,  J.,  qJJJ  2*c!24 
Mdc^  as  we  liave  seen,  that  as  all  men  were  not  equaUypnident,  tlug  whether  it 
statute  was  passed  to  protect  the  weaker  part  of  mankind ;  still,  |«xt««i»d  the 
however,  it  naFBeen  ..observed,  that  it  might  have  been  a  question  lJJ^^^JIS^i, 
whether  the  sjtatute  extended  to  every  false  pretence,  either  absura  oommon  pm- 
or  irrational  upon  the  face  of  it,  or  such  as  the  party  had,  at  the  dencemight 
very  time,  the  means  of  detecting  at  hand;  or  whether  the  wor^,  guard? 
which  were  general,  should  have  been  construed  co-extensively  with 
the  cheat  actually  effected  bj  means  of  the  false  pretence  used. 
:  And  it  was  su^ested,  that  these  might  perhaps,  be  matters  proper 
for  the  consideration  of  the  jury,  with  the  advice  of  the  court  (e) 

It  should  seem  that  a  pretence  to  come  within  the  meaning  of  the  it  seems  the 
new  statute  need  not  be  such  an  artful  device  as  win  impose  upon  a  »«'» •?.**•. 

n    _j-  .-  T         1  X  i_         ..  r  ,  ■  ,    I  ,     '*"■  extend  to sacn 

mm  of  ordinary  caution,  in  a  late  case  where  it  was  said  m  argu-  ^^^^3^ 
ment  that  an  opimon  had  always  prevailed  that  the  fraud,  to  consti- 
tute an  indictable  offence,  must  be  such  an  artful  device  as  would 
inipose  upon  a  man  of  ordinary  caution ;  Lord  Denman,  C.  J.,  said, 
"  i  never  could  see  why  that  should  be.  Suppose  a  man  has  just 
art  enough  to  impose  upon  a  very  simple  person,  and  defraud  him  ; 
how  is  it  to  be  determined  whether  the  degree  of  fraud  is  such  as 
shall  amount  to  a  misdemeanor  ?  Who  is  to  give  the  measure  7* 
It  was  answered  that  the  law  prescribed  it.  Regina  v.  Jones^  (/) 
was  then  cited;  in  that  case  the*  defendant  was  indicted  tor 
having  obtained  money  by  pretending  to  be  sent  for  £20  for  the  use 
of  J.  S.,  and  Holt,  C.  J.,  said,  ''  It  is  no  crime  unless  he  came  with 
fisdse  tokens.  Shall  we  indict  a  man  for  making  a  fool  of  another  ? 
Let  him  bring  his  action."  Upon  which  Lord  Denman,  C.  J.,  added, 
"  Why  is  it  the  prosecutor^s  folly  more  than  the  defendant's  fraud? 
This  point  is  sometimes  put  as  if  a  lie  were  somettiing  laudable. 

(There  are  indeed  cases,  where  the  pretence  is  so  very  footish  that  it^ 
is  difBcult  to  say  that  an  imposition  is  practised ;  but  still  who  is  to 
flrive  the  measure?"  {a) 


W  prisoner  bargained  for  the  carcases  of  three  sheep  and  some  otherHnot  intend 
meat,  and  the  seller  having  refused  to  trust  him,  promised  to  pay  ^^  ^^* 
for  them  on  delivery ;  but  he  did  not  mean  to  do  so,  and  when 


(<)  2  East,  P.  C.  c.  18.  8.  8,  p.  828. 

(/)2LordRajm.  1013. 

(y)  Reg.  9.  Wickham,  10  Ad.  &  E. 
34.  It  is  submitted  that  the  jury  are  the 
proper  persons  to  ipve  the  measure,  and 
that  It  IS  for  them  to  say  whether  or  not  the 
pretence  used  Were  the  means  of  obtaining 
thftjrnperty.  Any  rulo  founded  upon  the 
pretence  being  such  as  would  impose  upon 
persons  of  ordtnarv  caution,  would  leave  all 
such  as  were  unfortunately  gifted  with  a 
less  degree  of  caution  at  the  mercy  of  the 
fraudulent  and  designing.  And  as  in  rob- 
bery it  would  be  absurd  to  lay  down  any 
rule  which  defined  the  force  necessary  to 
constitute  a  robbery  with  reference  to  the 
ordinary  strength  of  mankind ;  so  in  false 

VOL.  n. 


pretences  it  would  be  equally  absurd  to 
establish  a  rule  with  reference  to  the  or- 
dinary capacity  of  mankind.  On  the  other 
hand,  as  in  robbery,  the  correct  rule  clearly 
is  that  any  force  suflBcient  to  overcome  the 
bodily  resistance  of  the  party  robbed  con- 
stitutes the  offence,  whether  that  party  be  a 
powerful  man  or  a  feeble  woman  ;  so  it  is 
submitted  that  any  pretence  sufficient  to 
overcome  and  impose  upon  the  mind  of  the 
party  to  whom  it  is  made,  ought  to  be, 
considered  to  constitute  an  offence  within 
thisjtatute;  and  that  whether,  it  »flre  of 
such  a  character  or  not,  ouffbt  to  be  lefLfa? 
the  deterfflmation  ofthe  jury  with  reference 
to  alHEc  facts  ofthe  particular  caie.  C.  S.  G* 
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of  being 
intrust^  by  a 
foreign  noblc- 
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thej  were  delivered,  sent  back  an  evasive  letter.  The  indictment 
was  for  obtaining  the  carcases  and  meat  bv  falsely  pretending  he 
would  pay  for  them  on  delivery,  whereas  he  did  not,  and  never 
meant  to  do  so ;  and  he  was  convicted ;  but  upon  a  case  reserved, 
the  Judges  thought  this  was  not  a  pretence  witnin  the  statute ;  that 
it  was  merely  a  promise  for  future  conduct;  and  that  common 
caution  would  prevent  any  injury  fix)m  the  breach  of  it;  and,  there-' 
fore,  that  the  conviction  was  wrong,  (g) 

So  an  indictment  averring  that  the  prisoner  falsely  pretended 
that  he  would  tell  the  prosecutor  where  his  mare  ana  eelding 
were  is  ba3l  The  indictment  stated  that  a  mare  and  gelmng  of 
one  E.  Young  had  strayed  to  a  place  unknown  to  K  Young,  and 
that  the  prisoner  unlawfully  dig  falsely  pretend  to  the  said  E. 
Young  that  he  would  tell  him  where  the  said  mare  and  gelding 
were,  if  he  would  give  him  a  sovereign,  whereas  in  fact  the  prisoner 
would  not  tell  the  said  E.  Young  where  the  said  mare  and  gelding 
were,  it  be  would  give  him  a  sovereign.  It  appeared  that  the 
.prosecutor  having  lost  a  mare  and  gelding,  went  in  search  of  them 
to  Lincoln ;  where  the  prisoner,  on  being  introduced  to  the  pro- 
secutor, aedd  he  knew  where  diev  were,  and  would  tell  him  if  he 
would  give  him  a  sovereign ;  the  prosecutor  hesitated  to  give  the 
sovereign,  but  the  prisoner  refusing  to  give  the  information  unless 
the  sovereign  was  delivered  into  his  nands,  the  prosecutor  reluctantly 
put  two  halfnsovereigns  into  his  right  hand,  which  the  prisoner 
immediately  put  into  his  pocket  The  prosecutor  then  required 
the  prisoner  to  give  him  the  information  he  had  promised,  which 
he  refused  to  do  or  to  return  the  money,  saying  he  had  no  infor- 
mation to  give  him.  The  jury  having  foimd  the  prisoner  guilty, 
upon  a  case  reserved  upon  the  question,  whether  this  was  a  fidse 
pretence  within  the  7  &  8  Geo.  4,  c.  29,  s.  53,  the  judges  held  that 
the  indictment  should  have  stated  that  the  prisoner  pretended  he 
knew  where  the  horses  were,  and  that  the  conviction  was  wrong.  (A) 

A  pretence  to  a  parish  officer,  as  an  excuse  for  not  working, 
that  tne  party  had  no  clothes  when  he  really  had,  though  it  in- 
duced the  officer  to  give  him  clothes,  was  holden  not  to  be  obtain- 
ing goods  bv  false  pretences  within  the  meaning  of  the  repealed 
statute,  30  (jreo.  2.  The  overseer  of  the  prisoner's  parish  asked 
him  why  he  did  not  work  to  support  his  ramily,  which  received 
parish  relief;  the  prisoner  said  he  had  no  shoes :  upon  which  the 
overseer  gave  him  a  pair ;  but  the  prisoner  had  at  the  time  two 
good  pairs.  Upon  a  case  reserved,  the  Judges  thought  that  this 
was  not  within  the  act,  and  that  the  conviction  was  wrong ;  for  it 
was  rather  a  false  excuse  for  not  working,  than  a  false  pretence  to 
obtain  goods,  (i)  *  ^""^ 

th 


le  case  of  Young  and  others,  abovementioned,  Buller,  J., 
cited  the  following,  as  a  case  in  point:  the  defendant.  Count 
Villeneuvc,  applied  to  Sir  T.  Brougnton,  telling  him  that  he  was 
intrusted  by  the  Duke  de  Lauzun  to  take  some  horses  from  Ireland 
to  London,  and  that  he  had  been  detained  so  long  by  contruy 
winds  that  his  money  was  spent ;  by  which  representation  Sir  T. 


(ff)  Rex  9.  Goodhall,  Micb.  T.  1821, 
M&  Bayley,  J.,  and  Rofs.  &  Ry.  461, 
(A)  Rex  e.  Douglas,  R.  &  M.  C.  C.  R. 


462.  See  Rex  o.  Parker,  |NMf,  p.  298,  «<fe9- 
(0  Rex  V.  Wakeling,  Hil.  T.   1823. 
Rubs.  &  Ry.  504. 
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Broughton  was  induced  to  advance  some  money  to  him;    after  mm  to  take 
which  it  turned  out  that  the  prisoner  never  had  been  employed  by  •^"Jf*?'^ 
the  Duke  de  Lauzun,  and  that  his  whole  story  was  a  fiction.     For  L^^J^ind 
this  ofience  he  was  convicted,  and  sentenced  to  hard  labour  on  the  that  hU  money 
Thames,  (j)  ^m  "pw**- 

It  was  agreed  upon  by  all  the  Judges,  that  a  case  was  within  Witchell's 
the  30  Gea  2,  c.  24,  where  the  credit  wan  created  by  means  of  the  *^'    ^^ 
fa^e  pretence  ;  and  they  held  that  in  the  following  case  the  prisoner  £f™wKmi 
would  not  have  obtained  the  credit  but  for  the  raise  account  which  manufactory 
he   delivered.      The  prosecutors,   fix)m    whom  the  prisoner  was  ^^in^to 
charged  with  obtaining  money  by  false  pretences,  were  clothiers;  aocoumof 
the  prisoner  was  a  shearman,  in  their  service,  and  employed  to  the  number  of 
superintend  the  other  shearmen,  and  to  take  an  account  of  the  "^^I?"®?" 
persons  employed,  and  of  the  amount  of  their  wages  and  eaminffs ;  {he^ui^t  of 
at  the  end  of  each  week  he  was  supplied  with  money  to  pay  me  their  earnings 
different  shearmen,  by  the  clerk  of  tne  prosecutors,  who  aavanced  ■"*^  '^*5T* 
to  him  such  sum  as,  according  to  a  written  account  or  note  delivered  ^  -^  erery 
to  him  by  the  prisoner,  was  necessary  to  pay  them.     The  prisoner  week,  de- 
was  not  authorized  to  draw  from  the  clerk  for  money  senerally  on  Jj^*"^  ™  *  ^ 

1  »/•¥  11  »T»»  falie  account, 

account,  but  merely  for  the  sums  actwuw  earned  by  the  shearmen ;  by  which  he 

and  the  clerk  was  not  authorized  to  pay  him  any  sums  except  what  obtained  a 

he  carried  in  his  account  or  note  as  the  amount  of   wluit   was  l!'^^'^'™|J 

due  to  the  shearmen  for  the  work  they  had  done.     The  prisoner  and  it  was    ' 

on  the  9th  of  September,  1796,  delivered  to  the  prosecutors'  clerk  holden  to  be 

a  note  in  writii^  in  the  following  form,  «9th  September,  1796,  ^\*^*24 

Shearmen  44^  \\s.  Od,"  which  was  the  common  form  in  which 

he  made  out  his  account  of  the  amount  of  their  week's  wages. 

And  in  a  book  in  his  handwriting,  which  it  was  his  business  to  ' 

keep,  (of  the  men  employed,  of  the  work  they  had  done,  and  of 

their  earnings),  there  were  the  names  of  several  men  who  had  not 

been  employed,  who  were  entered  as  having  yearned  different  sunis 

ormoney,  and  also  false  accounts  of  fe  work  done  by  those  who 

were  employed  ^so  as  to  make  out  the  sum  stated  in  the  note  to  be 

due  to  the  shearmen.     Upon  this  evidence  the  jury  found  the 

prisoner  guilty;   but  sentence  was  respited  in  order  to  take  the 

opinion  of  the  Judges,  whether  this  case  were  within  the  statute 

30  Geo.  2,  c  24,  the  prisoner's  counsel  contending  that  no  cases 

were  within  the  statute  but  those  where  the  original  credit  was 

obtained  by  means  of  the  &lse  pretence ;  and  that  it  did  not  extend 

to  cases  where  there  was  a  previous  confidence,  as  he  said  was  the 

case  here.     The  Judces;,  after  some  difference  of  opinion,  ultimately 

all  agreed  on  the  pnnciple,  that  if  the  false  pretence  created  the 

credit,  the  case  was  witnin  the  statute ;  and  they  considered  that 

in  this  case  the  defendant  would  not  have  obtained  the  credit,  but 

for  the  false  account  which  he  had  delivered  in,  and,  therefore,  that 

he  was  properly  convicted.  (A) 

In  the  following  case  it  was  contended,  that  where  a  party  ob-  Story's  caae. 
tjdned  money,  by  assuming;  a  character  which  did  not  belong  to  ^^'^flf^"®^ 
him,  mtSout  making  any  false  declarations  or  assertions,  the  re- 

(J  )    Villenenye's  case,  cor.  Moreton,  One  of  the  judges  observed,  that  the  pri- 

C.  J.,  of  Chester,  and  BuUer,  J.,  Chester,  soner  was  not  to  have  any  sum  he  thought 

1778.    3  T.  R.  104, 105.  fit,  on  account;  but  only  so  much  as  was 

(A)  Witchell's  case.  East.  T.  and  Trin.  worked  out. 


T.  1798.    2  East,  P.  0.  c  18,  s.  8,  p.  830. 
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^M        money  from      pealed  Statute  of  30   Geo.  2,  did  not  apply.     The  indictment 
^/^  /  ^*'^  ^'^^^P*^*'  of    charged,  that  the  prisoner  fraudulently  and  deceitfully  produced 
m^     byMsuminff      ^^^  delivered  to  E.,  the  wife  of  John  Kayner,  which  John  Rayner 
to  be  the  was  employed  in  the  business  of  the  post  office,  as  deputy  post- 

person  men-      master  of  tnc  town  of  Nottingham,  an  order  for  payment  of  money, 
money  order      commonly  called  a  money  order,  to  wit,  for  the  payment  of  tne 
which  he  pre-    sum  of  One  pound,  to  one  John  Storer ;  and  that  he  unlawfiilly, 
sentcdfor         &c.,  pretended  to  the  said  E.  Rayner,  that  he  was  the  person 
S^^did"not^'**    Pfttned  in  the  same  order,  by  means  of  which  talse  pretence,  he 
make  anpr  false    unlawfully,  &c.,  obtained  from  the  said  K  Rayner,  the  sum  of  one 
declaration  or    pound  of  the  monies  of  the  said  John  Rayner,  with  intent  to  cheat 
oi^er  to°obtain    ^^^  defraud  the  said  John  Rayner ;  averring  also,  that  the  prisoner 
the  money.        was  not  the  person  named  in  the  order,  nor  the  person  entitled  to 
receive  the  money  therein  mentioned.     There  was  a  second  count 
differing  from  the  first  only  tn  alleging  the  money  to  be  John 
Storer's,  and  the  intent  to  oe  to  cheat  him.     It  appeared  that  the 

Prisoner  went  to  the  post  office  at  Nottingham,  and  inquired  of 
f  rs.  Rayner,  who  transacted  the  business  there  for  her  husband, 
if  there  were  any  letters  directed  to  "John  Story,  post  office, 
Nottingham,  to  be  left  till  called  for.''  Mrs.  Rayner  finding 
amongst  the  letters  one  directed  for  "  John  Stor^,  to  be  left  till 
called  for,  Nottingham,"  and  supposing  it  to  be  the  letter  for  which 
the  prisoner  enquired,  deliverea  it  to  him.  The  direction  then 
upon  the  letter  was  a  re-direction  of  it  from  Northampton,  to  which 
place  it  had  been  originally  sent  from  Nottingham.  The  prisoner, 
on  receiving  it,  objected  to  the  payment  of  two  shillings  for  the 
postage,  saymg,  "  It  was  too  much  from  Manchester  ;^  but  he  paid 
the  money,  and  went  with  the  letter  into  the  office  passage,  where 
he  remained  a  sufficient  time  to  have  read  it,  after  which  he 
returned  into  the  office  with  the  money  order  in  question,  which 
had  been  enclosed  in  the  letter,  and  offered  it  to  Mrs.  Rayner. 
Mrs.  Rayner  told  him,  he  must  write  his  name  on  the  back  of  the 
order  before  she  could  pay  him  the  money,  upon  which  he  wrote 
his  real  name,  John  Story,  and  she  paid  nim  with  a  one  pound 
note.  He  then  told  her,  that  if  she  would  look  again  she  would 
find  another  letter  for  him,  from  Manchester,  which  she  did,  and 
he  paid  for  it.  The  order  in  question  (which  was  signed  by  Mrs. 
Rayner  in  the  name  of  her  husband),  was  in  the  following  form : 

"  No.  52.     Order  given  by  one  Deputy  on  another. 
''  £1.     Post  Office,  Nottingham,  Augt  2nd,  1804. 
"  At  sight,  pay  John  Storer,  according  to  my  letter  of  advice  of 
the  number  and  date,  the  sum  of  one  pound,  and  place  the  same  to 
the  account  of  the  money  order  office, 

•*  J.  Rayner." 
"  To  the  Post  Master  of  Northampton. 

"  This  order  must  be  signed  by  the  person  to  whom  it  is  made 
payable,  and  sent  up  with  the  quarterly  account,  as  a  voucher  for 
the  payment." 

The  terms  of  the  letter  clearly  explained,  that  the  order  could 
not  have  been  intended  for  the  prisoner :  and  it  was  proved,  that 
when  he  was  first  apprehended,   he  denied  having  received  the 
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money,  or  having  ever  seen  Mrs.  Rayner :  but  he  afterwards  as- 
signed a  want  of  money  as  a  reason  for  his  conduct  In  the  con- 
versation with  Mrs.  Rajner,  she  never  asked  him  if  he  was  the 
person  for  whom  the  letter  and  order  were  intended ;  nor  did  he 
say  that  he  was  so.  The  prisoner's  counsel  contended,  that  as 
the  order  was  given  to  the  prisoner  by  Mrs.  Rayner  herself,  and 
tlie  prisoner  had  merely  presented  it  to  her  for  payment,  without 
makmg  any  untrue  declaradon  or  assertion,  the  case  was  not  within 
the  statute.  The  learned  Judge  left  it  to  the  jury  to  find  against 
the  prisoner,  if  they  were  satisfied,  that  by  his  conduct  he  had 
fraudulently  assumed  a  character  which  did  not  belong  to  him, 
although  he  had  made  no  false  assertions :  and  the  jury  found  him 
guilty.  But  the  sentence  was  respited,  in  order  to  take  the  opinion 
of  the  Judges,  as  well  upon  the  objection  made,  as  upon  a  further 
doubt,  whether  the  signature  of  the  prisoner's  name,  under  tlie 
circumstances,  did  not  amount  to  a  forgery  of  a  receipt  for  money, 
in  which  the  lesser  offence  was  merged.  All  the  Judges  were  of 
opinion  that  this  did  not  appear  to  be  a  forgery,  the  prisoner  having 
signed  his  own  name,  which  was  not  the  same  name  as  that  of  the 
person  to  whom  the  note  was  payable :  and  upon  the  other  objec- 
tion, they  held  that  the  prisoner  was  properly  convicted  of  obtaining  .  ^ 
the  money  by  a  false  pretence,  because  by  presenting  the  order 
for  payment,  and  signing  at  the  post  ofiice,  he  represented  himself  to 
Mrs.  R.  as  the  person  named  in  the  note.  (1) 


c«sc. 


was  so. 


There  might  be  a  sufficient  fi^ls^  pf^t*^"^^  within  the  same  repealed  Preeth^s 
statute  30  Ueo.  2,  by  the  acts  and  conduct  of  the  party,  without  The  fact  of 
any  verbal  representations  of  a  false  and  fraudulent  nature.     TEe  "'^"""e*     ** 

li       I       t      ir  ij  ^  111.  counterfeit 

count  m  the  indictment  upon  that  statute  stated,  that  the  prisoner,  note  as  a 
intending  to  cheat  and  defraud  John  Beebee,  of  his  monies,  goods,  genuine  note, 
and  merchandises,  on,  &c.,  did  falsely,  &c.,  utter,  publish,  offer,  t^^',^o^tto 
and  tender  to  the  said  J.  B.  a  false,  forged,  and  counterfeit  paper,  a  represcn- 
as  and  for  a  true  paper,  and  did  then  and  there  falsely,  knowingly,  tation  that  it 
and  designedly,  fraudulently  and   wickedly,  pretend  to  the  said  """^ 
J.  B.  that  the  said  false,  &c.,  paper  was  a  true  paper,  and  signed  by 
one  Wm.  Sparrow,  which  paper  was  as  follows : 

«  Wolverhampton,  27  Feb.  1807. 
*^  I  promise  to  pay  the  bearer  on  demand  the  sum  of  ten  shillings 
and  sixpence. 

"  Wm.  Sparrow.'' 

with  intention  the  monies,  goods,  &c.,  of  the  said  J.  B.  to  obtain, 
well  knowing  such  paper  to  be  forged  and  counterfeit ;  by  means 
of  which  &lse  pretences,  he  did  obtain  from  the  said  J.  B.  a  sum 
of  money,  to  wit,  nine  shillings  and  tenpence,  against  the  form  of 
the  statute,  &c.  The  third  count  stated,  that  the  prisoner,  con- 
triving and  intending  to  cheat  and  defraud  the  said  J.  B.  of  his 
monies,  goods,  &c.,  on,  &c.,  did  fraudulently  and  wickedly  utter, 
publish,  offer,  and  tender  to  the  said  J.  B.,  a  fiilse,  foi^ged,  and 
counterfeit  paper,  as  and  for  a  true  paper,  and  which  he  then  and 
there  did  pretend  and  represent  to  the  said  J.  B.  to  be  a  true 
paper,  subscribed,  &c,  (and  setting  forth  the  paper)  with  inten- 


(/)  Rex  0.  Story,  East.  T.  1805,  MS.,  and  Russ.  &  Ry.  81. 
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lion  to  cheat  and  defraud  the  said  J.  B.  and  the  monies,  goods, 
&c.,  of  the  said  J.  B.  fraudulentlj  to  obtain,  well  knowing  the  said 
paper  to  be  foreed,  &c.,  by  means  of  which  last  mentioned  felse 
pretences,  he  did  then  and  there  fi-audulendj  obtain  from  the  said 
J.  B.  a  sum  of  money,  to  wit,  nine  shillings  and  tenpence,  of  the 
money  of  the  said  J.  B.  It  appeared  by  the  evidence  of  John 
Beebee,  that  the  prisoner  came  to  his  shop  at  Bilston,  on  a  Satur- 
day night,  and  asked  for  a  loaf;  that  he  served  him  with  one  for 
fivepence ;  that  the  prisoner  then  asked  for  some  tobacco,  ^nd  the 
witness  served  him  with  an  ounce  for  threepence,  upon  which  the 
prisoner  thew  down  a  note  for  ten  shillings  and  sixpence.  The 
witness  said  he  had  no  change,  but  in  copper,  which  the  prisoner 
said  would  do ;  and  the  witness  then  gave  him  nine  shillings  and 
tenpence,  in  copper,  which  he  took,  together  with  the  loaf  and 
tobacco,  and  went  away.  The  note  was  that  which  was  set  forth 
in  the  indictment,  and  was  a  forced  note :  and  it  was  proved  that 
the  prisoner,  in  the  course  of  tne  same  evening  ana  the  next 
morning,  put  off  several  other  notes  of  the  same  kmd  and  amount, 
and  all  foiged.  Sparrow  was  a  person  of  good  credit;  and  his 
notes  under  twentv  shillings  were  generally  circulated  in  that 
neighbourhood,  as  it  was  found  impracticable  to  pay  in  cash,  or 
larger  notes,  the  wages  of  the  numerous  day-labourers  engaged  in 
the  iron  manufactories.  But  by  the  15  Geo.  3,  c.  51,  s.  1,  pro- 
missory notes,  &c.,  negociable  for  any  sum  less  than  twenty 
shillings,  were  declared  absolutely  void  and  of  no  effect ;  and  the 
second  section  of  that  act  declared,  that  if  any  person  should  pub- 
lish or  utter  such  notes,  &c.,  for  a  less  sum  than  twenty  shilhngs, 
or  should  negociate  the  same,  he  should  forfeit  any  sum  not  ex- 
ceeding twenty  pounds,  nor  less  than  five  pounds;  the  third 
section  gave  directions  as  to  the  form  of  conviction.  The  counsel 
for  the  prisoner  objected,  first,  that  this  was  not  a  case  wtthin  the 
30  Geo.  2,  c.  24,  the  general  expressions  of  that  statute  being 
confined  to  cases  of  false  suggestions  of  fiu^t,  as  in  Rex  v.  Young  ;  (m) 
to  cases  where  the  party  wisely  represents  himself  to  be  in  a  situation 
which  he  is  not,  as  a  servant  of  another,  or  as  having  his  order 
or  authoritv,  or  produces  a  false  account  of  disbursements,  on  the 
face  of  which  the  party  would  be  entitled  to  be  reimbursed,  as  in 
WitchelVs  case ;  (n)  and  to  those  cases  where  credit  is  acquired, 
and  the  monies,  &c,  are  obtained  by  the  fiJse  pretence.  And  it 
was  urged,  that  in  this  case  the  credit  was  given  to  the  note,  and 
to  no  representation  ot  pretence  of  the  prisoner  himself;  that  the 
fraud  consisted  in  the  tabrication  of  die  insdrument  not  in  any 
representation  made  by  the  prisoner.  But  the  learned  Judge  who 
tried  the  prisoner  thought  that  the  uttering  it  as  a  genuine  note 
was  tantamount  to  a  representation  that  it  was  so.  An  objection 
was  also  takenj^  as  to  this  being  a  cheat  at  common  law,  upon  the 
ground  that  as  a  note  of  this  sort  was  void,  and  prohibited  oy  law, 
it  was  no  offence  to  forge  it,  or  to  obtain  money  upon  it  when 
forged,  as  the  party  taking  it  ought  to  be  upon  his  guard.  The 
case  was,  however,  left  to  the  jury,  with  a  airection  that  the  evi- 
dence, if  true,  sustained  both  or  one  of  the  latter  counts  of  the 
indictment :  and  the  jury  found  the  prisoner  guilty  on  both  these 

(m)  AnUf  p.  288.  (»)  AnU^  p.  291 
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counts;  and  the  learned  Judge  respited  the  sentence,  for  the 
purpose  of  submitting  the  points  to  the  consideration  of  the  twelve 
Judges.  All  the  «ludgesy  (except  Rooke,  J.)  being  present,  the 
majority  of  them  thought  that  the  conviction  was  riyhL  and  that  itw§6 


i^wrence,  J.,  was  ot  a  aiirerent  opinion,  ana  tnougnt  tnat  tne 
shop-keeper  was  not  cheated  if  he  parted  with  his  eoods  for  a  piece 
of  paper,  which  he  must  be  presumed  in  law  to  xnow  was  worth 
notning  if  true,  (o) 

The  prisoner  was  tried  on  an  indictment,  whidi  charged  that  he  Flint's  case. 

did  fidsely,  firaudulendy,  and  deceitfully,  deliver  to  one  Joseph  Blood,  Indictment  for 

certain  papers,  purporting  to  be  promissory  notes  of  bankers  at  Oun-  <l<^livorine,in 

die,  as  ana  for  good  and  available  notes  (one  of  which  was  set  out ;)  E^%ertun 

and  that  Blood  beUeving  them  to  be  good  and  available,  delivered  promissory 

to  the  prisoner  a  gelding,  of  the  price  of  12iL  his  property ;  whereas  ?^**'J^*"^j 

the  notes  were  not  good  and  available,  but  of  no  value,  as  the  prisoner  available  pro. 

then  well  knew ;  and  so  the  prisoner,  by  colour  of  the  said  ^pers,  missory  notes, 

unlawfully,  &c.  did  obtain,  and  get  into  his  possession  from  Blood,  ^^^Jj *r^ng^ 

the  said  celding,  with  intent  to  cneat  him  of  tne  same,  and  of  his  said  xo  be  not  good 

gelding,  did  cheat  and  defraud  him,  &c.     It  appeared  that  the  pri-  nor  of 


soner,  on  the  4th  of  June,  1821,  bought  of  the  prosecutor,  at  Ruge-  "henotcs  ur 
in  payment,  notes  to  that  amount  on  the  Uunclle  bank.     Un  the  be  tbe  notes 


ley  fair. 


the  gelding  in  question,  for  the  price  of  12^,  and  tendered  ported 
ent,  notes  to  that  amount  on  tne  Oundle  bank.     On  the  be  tbe 


to 


prosecutor's  objecting  to  accept  these  notes,  the  prisoner  assured  him  ^]^^^^|J|^ 
they  were  good  notes,  and  upon  this  assurance  tne  prosecutor  parted  ^u  supposed 
with  the  gelding.     It  fiirther  appeared,  that  these  notes  had  never  to  have  failed. 
been  presented  by  the  prosecutor  at  Oundle,  or  at  Sir  James  Esdaile's,  Jf^^^'^n^''  *' 
in  London,  where  they  were  made  payable.     A  witness  stated,  that  it  was  ncces- 
he  recollected  Ricketts  bank  at  Oundle,  that  he  knew  nothing  but  svy  to  prove 
what  he  saw  in  the  papers,  and  heard  from  people  who  had  bills  there.  ^J^^^^of*'* 
The  notes  appeared  to  have  been  exhibited  under  a  commission  of  no  valae. 
bankrupt  agamst  the  Oundle  bank;  the  words  importing  the  me- 
morandum  of  exhibit,  had  been  attempted  to  be  obliterated ;  but  the 
names  of  the  commissioners  remained  on  each  of  them.     Tbe  jury 
found  the  prisoner  guilty  ;  and  said,  they  were  of  opinion,  that  when 
he  bargained  for,  and  obtained  the  horse,  he  well  knew  that  the  notes 
were  of  no  value,  and  that  it  was  his  intention  to  cheat  the  prosecutor 
of  his  horse.     But  the  learned  Judge  respited  the  judgment,  and 
submitted  the  case  to  the  consideration  of  me  Judges,  who  held  the 
conviction  wrong ;  being  unanimously  of  ojMnion,  uiat  th^  evidence 
was  defective,  in  not  sufficiently  proving  that  the  notes  were  bad.  No 
opinion  was  given  whether  this  would  have  been  an  indictable  fraud, 
if  the  evidence  had  been  sufficient  (p) 

So  where  an  indictment  stated  that  the  prisoner  unlawfrdly  pre-  Not  sufficient 
tended  that  a  promissory  note  of  Coleman,  Smith,  and  Morris,  for  the  ^^  P**^^®  ^^** 
payment  of  1 1  as  copartners  and  bankers  trading  under  the  firm  of  tb-cc^panners 
Coleman,  Smith,  and  Morris,  was  a  good  and  available  note,  whereas  in  a  i)ank  bavo 
it  was  not  a  good  and  available  note,  &c,  and  it  appeared  that  the  ^i^^- 
prisoner  had  been  told  that  the  bank  from  which  the  note  issued  had 
stopped  payment ;  and  the  banking  house  was  shut  up,  and  Coleman 

(o)  Freetb*8  case,  1807,  lis.,  and  Ritts.  if)  ^^    v,    Flint,   December,    1821, 

&  By.  127.  Russ.  &  Ry.  460 
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and'  Morris  had  become  bankrupts,  but  Smith  had  not  become  bank- 
rupt ;  and  it  was  objected  that  as  one  of  the  partners  haji  not  become 
bankrupt,  the  note  remained  an  available  note  as  it  respected  him ; 
and  non  constat,  that  if  presented  to  him  it  would  not  have  been  paid. 
Gaselee,  J.,said,**  On  this  evidence  the  prisoner  must  beacquitted;  be- 
cause, as  it  appears  that  the  note  may  ultimately  be  paid,  1  cannot  say 
that  the  prisoner  was  guilty  of  a  fraud  in  passing  it  away."  (q)  So 
where  on  an  indictment  for  obtaining  a  bull  by  felsely  pretending 
that  a  promissory  note  of  Vincent  and  Co.  was  a  good  note,  it  ap- 
peared that  the  prisoner  uttered  the  note  to  the  prosecutor  at  Brack- 
nell fair,  in  payment  for  his  bull,  and  in  answer  to  his  inquiry  whether 
the  note  was  good,  said  it  was  a  very  good  one :  and  when  asked  where 
he  lived  he  gave  a  false  address.  It  was  also  proved  that  the  bank 
of  Vincent  and  Co.  had  ceased  business  above  twenty  years  ago,  and 
one  of  their  then  clerks  swore  that  the  note  uttered  by  the  prisoner 
had  been  regularly  cancelled  and  withdrawn  from  circulation,  by  the 
makers  havmg  drawn  a  large  cross  across  the  face  of  it ;  and  the  note 
was  old  and  discoloured,  of  the  date  of  1816,  and  a  large  hole  through 
the  middle  had  taken  away  the  middle  part  of  the  cross,  leaving  how- 
ever the  ends  of  it  quite  distinct  The  proceedings  in  bankruptcy 
against  Vincent  and  Co.  were  not  produced.  Coleri(]^e,  J.,  held 
that  there  was  no  evidence  to  go  to  the  jury  that  the  prisoner  knew 
the  note  to  be  cancelled  and  unavailable  at  the  time  he  uttered  it,  so 
as  to  constitute  a  false  pretence  within  the  statute,  (r) 


(g)  Rex  V.  Spencer.  3  C.  &  P.  420. 

(r)  Reg.  V.  Clark  Dick.  Q.  S.  by  Talf. 
315.    The  first  count  sUted  that  the  pri. 
soner  did  deliyer  to  one  J.  F.  N.  a  certain 
paper  writing,  partly  written  and  partly 
printed,  purporting  to  be  a  promissory  note, 
made  by  one  O.  V.,  for  certain  persons 
therein    described,    as  using  the  names, 
st^le,  and  firm  of  Vincent,    Baily,    and 
Vincent,  for  the  payment  by  the  makers 
(hereof  to  A.  6.,  or  bearer  on  demand,  of 
0ve  pounds,  at  the  Hon.  B.  D.  &c.,  bankers, 
London,  or  on  demand  in  Newbury,  value 
received,  as  and  for  a  good  and  available 
promissory  note  of  the  said  makers  thereof, 
and  the  said  prisoner  then  and  there  un- 
lawfully and  falsely  did  pretend  to  the  said 
J.  F.  N.  Uiat  the  said  paper  writing  was  a 
good  and  available  promissory  note  of  the 
said  persons  so  using  the  names,  style,  and 
firm  of  the  said  V.  B.  and  V. :  b^  means  of 
which  said  false  pretence  the  said  prisoner 
did  then  and  there  unlawf(il)y  obtain  from 
the  said  J.  F.  N.  a  bull,  the  property  of  the 
said  J.  F.  N.,  with  intent  then  and  there  to 
cheat  and  defhiud  him,  the  said  J.  F.  N., 
^f  the  same :  whereas  in  truth  and  in  fact  at 
jthe  time  the  said  prisoner  so  delivered  the  said 
paper  writing,  and  made  the  sdd  false  pre- 
sence as  aforesaid,  the  said  paper  writing  was 
aot  a  good  and  available  promissory  note  of 
the  said  persons  using  the  names,  style, 
and  firm  of  V.  B.  and  V.,  but  on  the  con- 
trary thereof,  at  that  time  was  and  from 
thence  hitherto  hath  been   and  still  is  a 
cancelled,  bad,  and  unavailable  promissory 
note  of  the  said  V.  B.  and  V.,  and  of  no 
value,  as  he  the  said  prisoner  then  and  there 


well  knew.**  The  second  count  was  like 
the  first,  except  in  omitting  the  makers' 
names,  and  stating  them  to  be  *'  certain 
persons  therein  more  particularly  described 
as  makers  thereof,  for  the  payment  by  the 
makers  thereof,*'  &c.  The  third  count  was 
for  a  cheat  at  common  law,  and  charged 
the  prisoner  with  uttering  and  delivering  to 
the  prosecutor  a  certain  other  paper  writing 
(setting  it  out  as  in  the  first  count),  as  and 
for  a  good  and  available  promissory  note,  to 
the  payment  of  which  to  the  holder  or 
holders  thereof,  the  said  persons  so  therein 
particularly  described  as  the  Btiakcrs  thereof 
were  there  and  at  that  time  liable,  with 
intent  then  and  there  to  cheat  and  defraud 
the  said  prosecutor,  and  did  then  and  there 
and  thereby  cheat  the  said  prosecutor  to  the 
amount  of  the  said  sum  of  5^ ;  said  prisoner 
then  and  there  well  knowing  that  the  said 
last-mentioned  paper  writing  was  there, 
and  at  that  time  a  bad,  cancelled,  and 
unavailable  promissory  note,  to  the  pay- 
ment of  which  to  the  holder  or  holders 
thereof,  the  said  persons  so  therein  particu- 
larly described  as  the  makers  thereof,  were 
not  there  and  at  that  time  liable,  against 
the  peace.  &c  The  next  case  tried  was 
Reg.  V,  Meshech  Ferris,  on  a  similar  in- 
dictmcnt.  As  the  evidence  closely  re- 
sembled that  in  the  last  case,  the  counts  for 
^e  false  pretences  were  abandoned,  and  the 
opinion  of  the  court  was  taken  whether  the 
facts  did  not  constitute  a  cheat  at  common 
law  as  laid  in  the  last  count ;  and  the  third 
count  in  Rex  v.  Freeth,  to  which  no  objec- 
tion was  made  at  the  trial  or  before  the 
judges,    was    mentioned.    Coleridge,   J., 
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In  a  case  where  the  defendant  was  chaiged  in  an  indictment  that  Ainft  cue. 
he,  being  a  common  carrier,  had  received  goods  to  carry  and  deliver  ^''T>f re  » 
at  a  certain  place ;  and  that  afterwards  contriving  and  mtendins  to  ^^  ^ 
cheat  the  consignor  of  his  money,  he  pretended  to  him  that  he  nad  aconsifrnor  of 
carried  and  dehvered  the  goods  to  the  consignee,  and  that  the  con-  ?°*i^*^*^. 
signee  had  given  to  him  (the  said  carrier)  a  receipt  expressing  the  ^^  them  to 
delivery  of  the  goods ;  but  that  he  had  lost,  or  mislaid,  the  receipt ;  the  coosiffnee, 
and  then  demanded  sixteen  shillings  for  the  carriage  of  the  gocxls,  ■?**  ^fi   ^ 
and  by  means  of  such  false  pretences,  (which  were  expressly  stated  to  money  for  the 
be  false)  obtained  the  sum  of  sixteen  shillings  fix)m  the  consignor,  cvrUge,  it 
It  was  holden  that  the  offence  was  sufficiently  brought  within  the  ^!li^®'i*'^ou 
words  and  meaning  of  the  statute,  {s)    So  where  the  defendant  in  q^]  2,g!34. 
the  assumed  character  of  a  porter  from  an  inn,  delivered  a  parcel  as 
from  the  country,  with  a  printed  ticket,  with  writing  chaigmg  car- 
riage and  porterage,  and  received  the  money  charged;  and  the 
parcel  turned  out  to  be  a  mock  parcel,  worth  nothing ;  and  part  of 
the  fidse  pretences  charged  in  the  indictment  was  taken  fix)m  the 
porter's  ticket;  and  it  was  objected  that  the  defendant  had  not 
uttered  these  words ;  Lord  Ellenborough,  C.  J.,  said,  **  I  take  the 
defendant  to  have  uttered  every  word  contained  in  the  ticket  which 
he  brought  with  the  parcel."  {tj    So  if  a  person  go  to  a  shop  dressed  Auuming  the 
in  the  costume  of  a  particular  class  of  persons  for  the  purpose  of  dressofapw- 
fraudulently  obtaining  goods,  this   is  a  pretending  that  he  is  a  for"thep«apow 
person  of  such  class,  although  he  makes  use  of  no  words.  The  indict-  of  fnad 
ment  charged  that  the  pnsoner  falsely  pretended  that  he  was  an 
undeigraduate  of  the  IJniversity  of  C>xford  and  a  commoner  of 
Magdalen  College,  and  it  appeared  that  the  prisoner  went  to  a  boot- 
maker's, wearing  a  commoner's  cap  and  gown,  and  ordered  boots, 
which  were  not  sent  to  him,  and  straps  which  were  sent  to  him ;  and 
he  stated  that  he  belonged  to  Magdalen  College.     The  prisoner, 
however,  did  not  belong  to  that  college.     BoUand,  B.,  ''If  nothing 
had  passed  in  words,  I  should  have  laid  down  that  the  &ct  of  the 
prisoner's  appearing  in  the  cap  and  gown  would  have  been  pregnant 
evidence  mm  which  a  jury  should  infer  that  he  pretended  ne  was  a 
member  of  the  University,  and  if  so,  would  have  been  a  sufficient 
fidse  pretence  to  satisfy  tne  statute.     It  clearly  is  so  by  analogy  to 
the  cases  in  which  offering  in  payment  the  notes  of  a  bank  which 
has  &iled,  knowing  them  to  be  so  has  been  held  to  be  a  fiilse  pre- 
tence without  any  words  being  used."  (u) 

Where  the  pnsoner  went  to  a  tradesman's  house,  and  said  she  CoIcman*i 
came  from  a  Mrs.  Cook,  a  neighbour,  who  would  be  much  obliged  ^'   J^r 
if  he  would  let  her  have  half-a-guinea's  worth  of  silver,  and  that  she  ^^\^  ^  "* 
would  send  the  half-guinea  presently ;  upon  which  she  obtained  the  Deigbbour  to 
silver,  went  away  wim  it,  and  never  returned ;  the  case  was  holden  ^^""^^  money. 
not  to  amount  to  felony,  (r)     And  it  is  said  that,  in  truth,  this  was 
a  loan  of  the  silver,  upon  the  faith  that  the  amount  would  be  repaid 


was  of  opiiiion  that  the  facts  did  not  consti- 
tute an  indictable  cheat,  and  the  prisoner 
was  acquitted. 

(s)  Rex  V.  Airey,  2  East.  R.  30. 

(0  Rex  V,  Donglas,  7  C.  &  P.  785, 
note  (a). 

(«)  Rex  V.  Barnard,  7  C.  &  P.  784. 
And  see  Rc^.  v.  Wickham,  10  Ad.  dc  £. 
34,  where  the  defendant  pretendad  that  he 


was  a  captain  in  the  East  India  serrice,  and 
Coleridge,  J.,  after  citing  this  cara  added, 
**  Suppose  in  the  present  case  the  defendant 
had  not  stated  that  he  was  an  officer,  but 
merely  appeared  in  uniform.** 

(e)  Coleman*s  case,  O.  B.  1785.  2 
East,  P.  C.  c.  16, 8. 104,  p.  672.  1  Leach^ 
303.  note  ^a). 
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at  another  time ;  it  was  money  obtained  by  a  false  pretence ;  and 
that  the  same  determination  had  been  made  in  similar  cases  at  the 
Old  Bailey,  {w)  So  where  the  prisoner  borrowed  half  a  sovereign 
of  the  prosecutor  under  the  pretence  that  he  wanted  to  buy  some 
tea,  but  never  returned  any  money  to  the  prosecutor,  and  the  pre- 
tence made  use  of  was  stated  to  be  fictitious :  Parke,  J.,  told  the 
grand  jury,  who  asked  his  opinion  on  the  case,  that  he  thought  this 
was  not  a  larceny,  and  advised  them  to  ignore  a  bill  for  larceny  of 
the  half-sovereign,  ix) 

We  have  seen,  that  it  was  holden  that  an  indictment  for  a  cheat 
or  fraud  at  common  law  could  not  be  supported  against  a  ])er9on  for 
delivering  a  draft  on  a  banker,  which  he  knew  he  had  no  autliority 
to  draw,  and  would  not  be  paid,  and  thereby  obtaining  certain  lot- 
tery tickets,  (y)  But  a  different  doctrine  appears  to  have  been  laid 
down  in  a  case  of  an  indictment  on  the  repealed  statute  30  Geo.  2, 
c.  24.  The  prosecutor  was  a  jeweller  at  Cheltenham,  who  was  de- 
frauded of  goods  to  a  considerable  value  by  the  defendants.  Among 
other  things,  for  the  purpose  of  deceiving  him,  they  gave  him  in 
payment  for  the  goods  a  cheque  upon  certtdn  bankers  in  London, 
with  whom  it  was  proved  they  kept  no  cash,  and  had  no  account 
It  was  contended  on  behalf  of  the  defendants,  that  as  far  as  the 
cheque  was  concerned,  they  were  not  criminally  liable.  But  Bayley, 
J.,  is  reported  to  have  said,  ^^  This  point  has  recently  been  before 
the  Judfles ;  and  they  were  all  of  opinion  that  it  is  an  indictable 
offence,  nraudulendy  to  obtain  goods  by  giving  in  payment  a  cheque 
upon  a  banker  with  whom  the  party  keeps  no  cash>  and  whicti  he 
knows  will  not  be  paid."  (a)  And  the  defendants  were  convicted 
ana  sentenced  to  seven  years'  transportation,  (a) 

It  is  an  offence  within  the  7  &  86eo.  4,  c.  29,  s.  53,  to  obtain  goods 
by  payment  of  a  cheque  drawn  by  the  prisoner  on  bankers,  to  whom 
he  IS  unknown  and  with  whom  he  has  no  account,  he  representing 
that  he  has  an  account,  and  knowing  that  the  cheque  will  not  be 
paid ;  an  indictment  may  allege  the  &lse  pretence  to  be  that  the 
cheque  was  a  good  and  genuine  order  for  the  payment  of,  and  of  the 
value  of,  the  sum  specified.  The  first  count  stated  that  the  prose- 
cutor, a  gold  and  silversmith,  had  agreed  to  sell  the  prisoner  a  watch 
and  watch  chain  for  25/.,  and  to  deliver  the  same  on  payment 
of  the  said  25/.,  and  that  the  prisoner  had  agreed  to  buy  such  watch 
and  chain  on  the  said  terms ;  that  the  prisoner  intending  to  cheat 
&c.,  on  the  27th  of  December  produced  and  tendered  a  certain 
paper  writing  as^andjB?r  a  true  and  valuable  order  for  payment  of 
25/L,  and  as  payment  of  the.  said  watch  and  chain,  which  writing 
was  as  follows : 


t. 


'»)  2  East,  P.C.C  16,8.  104,  p.  673. 

(«)  Bex  V.  George  Bromley,  Hereford 
Spr.  Ass.  18^9,  MSS.  C.  S.  G.  An  in- 
dictmeiit  was  afterwards  jfireferred  for  ob- 
tainiiig  the  half-sovereign  Dy  fiJsc  pretences, 
and  on  the  trial  it  appeared  that  the  pre- 
tence was  true.  C.  8.  G. 

( jf)  Rex  p.  Lara,  ante,  p.  284. 

(s )  The  case  here  alluded  to  was  Rex  v. 
FVeeth,a»te.p.  295.  See  R.  &  M.  C.  C.  B. 
229,  note  (a). 

(a)  Rex  V.  Jackson  and  another,  cor, 
Bayley,  J.,  Gloucester  Lent  Ass.  1813.  3 
Campb.  370.     In  Rex  o    Henry  Jackson, 


Matth.  Dig.  167,  the  same  learned  judge 
held  the  same  where  the  bankers  had  no 
effects  of  the  prisoner.  And  see  Lockett*s 
case,  1772.  1  Leach.  94.  6  T.  B.  567, 
note(e).  2  East,  P.  C.  c.  19,  s.  38, 
p.  940,  where  upon  an  indictment  for 
forginff  an  order  for  payment  of  money, 
hems  m  truth  a  draft  upon  a  banker  drawn 
in  the  name  of  a  fictitious  person,  the 
judffes  held  that  it  was  immaterial  whether 
such  person  existed  or  not,  it  being  sufficient 
that  the  order  on  the  face  of  it  imported 
a  right,  on  tbe  part  of  the  drawer,  to  direct 
such  a  transfer  of  bis  property. 


event 
not 
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**  £25.  *'  6th  January,  1 837.       ^"^a "  * 

ffenuioe  order 

« To  Messrs.  Stuckey  &  Co.,  bankers,  Bristol,  pay  the  bearer  "*  the  pay. 

twenty-five  pounds.  cerUin  mm, 

R.  C.  C.  SmTTHE  PaBRER."        and  of  the 

▼alueof  thai 
turn. 

And  did  unlawfully  pretend  to  the  prosecutor  that  the  said  paper  Repreaenta. 
writing  would  be  a  true  and  genuine  order  for  payment  of  25i,  ^J^"^* 
and  of  the  value   of  25/Lt  ana   that  25U   would  be  payable  on  geemtobe 
the  day  of  the  date  of  the  said  paper  writing  to  the  bearer  of  the  "^^i^  the 
same  upon  presentment  at  the  banking  house  of  V.  Stuckey  and  '^*^^- 
others:  by  means,  &c.     Thcjg^^fifidilfitUQt  stated  that  the  prisoner 
produced  and  tendered  a  certain  other  paper  writing  as  and  for  a 
Uoe  and  genuine  order  for  payment  of  money,  settmg  it  out,  and 
did  by  such  tendering  and  production  unlawfuUv  pretend  that  such 
paper  writincr  was  a  true  ana  genuine  order  for  the  payment  of  the 
money  specified  on  the  ^ace  of  it  at  the  banking  house  of  V.  Stuckey 
and  others.     The  third  count  was  similar,  stating  that  the  prisoner 
pretended  the  paper  writmg  was  a  true  and  genmne  security  for  the 
payment  of  252.      And  the  fourth  count  charged  that  the  prisoner 
unjawfully  did  pretend  to  the  prosecutor  that  a  certain  other  paper 
writing,  which  he  then  produced  to  the  prosecutor,  and  which  was  as 


bllowB  (setting  the  cheque  out)  was  a  good  and  genuine  order  for 
payment  of  the  said  25i,  wid  of  the  value  of  251.*  bv  means  of 
which  said  last  mentioned  faEe^pretence  lie  obtained  a  watch  of  the' 
value  of  20iL,  and  a  watch  chain  of  the  value  of  5L  The  prisoner, 
on  the  27th  of  December,  1836,  selected  a  watch  and  chain  at  the 
prosecutor's  shop,  which  the  prosecutor  agreed  to  let  him  have  for 
25/L  down.  The  prisoner  requested  some  paper  to  write  a  cheque, 
and  on  being  asked  on  what  bank,  he  said  *^  on  a  Bristol  bank,"  and 
that  any  of  the  coachmen  would  take  it  down  and  get  it  cashed ;  he 
then  commenced  writing  a  cheque,  and  whilst  so  doing  he  asked  the 
prosecutor  to  keep  the  cheque  till  the  6th  of  January,  to  which  he 
ultimately  agreed.  The  cheque  was  then  finished  and  dated  the 
6th  of  January.  On  receiving  it  the  prosecutor  delivered  the  watch 
and  chain  to  the  prisoner.  The  prisoner  on  difierent  occasions, 
before  the  6th  of  January  requested  the  prosecutor  to  delay  pre- 
senting the  cheque 

at  one  time  that "  

wish  to  disturb;  but  no  money  was  paid  to  the  prosecutor;  the 
cheque  was  presented  after  the  6th.,  and  dishonoured.  The 
prisoner  had  no  account  with  Messrs  Stuckey,  and  was  an  entire 
stranger  to  them.  An  objection  was  taken  by  the  prisoner's  counsel 
to  the  first  count  of  the  indictment  on  the  ground  that  the  false 
pretence  therein  stated  was  not  a  false  pretence  of  an  existing  fact, 
and  that  the  other  counts  were  not  proved.  The  learned  judge 
thought  it  right  to  take  the  opinion  of  the  jury  on  the  facts,  there 
being,  as  it  seemed  to  him,  a  question  as  to  the  meaning  of  the 
terms,  ^^true,  good,  and  genuine,"  in  the  third  and  fourth  counts; 
whether  they  meant  merely  that  the  instrument  was  signed  by  the 
person  whose  name  it  bears,  or  that  it  was  drawn  by  a  person  having 
funds  in  the  banker's  bands,  or  having  a  right  to  draw  such  a  draft ; 
and  the  learned  Judge  left  two  questions  to  the  jury:  who  found,  1st. 


VCUAUICU.T     A\^\JU.«^OI<«^Vft      VU.^       L/A\/OV^V«AIA/A        lAJ      VftdCHT      Lf  A  C^ 

!,  promising  to  bring  the  money  before,  and  saying 
e  had  lOOQZ.  in  Stiic^f^y'g  !?anr-  which  he  did  not 
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That  the  prisonen  before  the  completion  of  the  sale  by  the  delivery 
of  the  gooQS>  represented  to  the  prosecutor  that  he  then  had  an  ac- 
count  with  bankers  aPBristoL  trading  under  the  firm  o(  Stuckey 
&  Co.,  and  then  had  a  right  to  draw  on  them,  though  he  postponed 
the  date  of  the  cheque  for  his  own  convenience  only  to  a  future  day  ; 
that  such  representation  was  false ;  and  that  the  prisoner  at  the  time 
of  making  such  representationTnew  it  to  be  so.  2d.  That  he  repre- 
sented to  the  prosecutor  before  the  completion  of  the  sale  by  the 
delivery  of  the  goods,  that  the  cheque  would  be  paid  <m  presentment 
on  or  wler  the  day  of  tKe  date,  and  that  he  then  had  no  reaaonaEIe 
ground  to  believe  that  it  would  be  paid  at  that  time,  or  that  he  would 
be  able  to  provide  funds  to  pay  it  Upon  a  case  reserved,  it  was 
contended  that  the  first  count  was  bad,  as  the  pretence  referred  to 
a  future  period,  agjd  in  order  to  bring  the  case  within  the  statute  me 
pretence  must  be^JoT  some  fiict  either  existing  or  past  (6)  As  to  the 
second  and  third  counts  that  the  meaning  oflhe  words  ^^  tnie  and 
genuine  order,"  and  **  good  and  genuine  security,"  was  the  same, 
namely,  that  the  cheque  on  the  face  of  it  was  what  it  purported  to 
be,  the  prisoner's  order  for  the  payment  of  money  and  so  genuine. 
As  to  the  fourth  count  that  the  addition  of  the  words  "  of  the  value 
of  25jL"  did  not  carry  the  case  any  further ;  they  only  meant  that  the 


ability  on  the  cheque  was  for  25ZL,  and  though  the  cheque  might 
be  dishonoured  the  drawer  would  still  be  liable.  On  the  part  of 
the  crown  it  was  submitted  that  the  first  count  was  good ;  and  that 
under  the  7  &  8  Geo.  4,  c.  29,  s.  53,  every  false  representation  of  a 
state  of  things  whether  past,  present,  or  future,  was  an  offence ;  that 
the  mischief  m  the  one  case  was  as  great  as  in  the  other,  as  a  person 
had  as  little  means  of  ascertaining  the  truth  of  a  representation  as 
to  a  future  feet  as  he  could  have  as  to  a  past  or  present  transac- 
tion, (c)  At  least  the  fourth  count  was  good :  it  alleged  the  pre- 
tence to  be  that  the  order  was  a  good  and  genuine  order  for  25/1, 
and  it  never  was  good  for  any  sum  whatever.  The  count  also 
alleged  that  the  order  was  pretended  to  be  of  the  value  of  25&, 
which  was  negatived  by  the  jury.  Eight  of  the  learned  judges  (d) 
were  of  opinion  that  the  conviction  was  good  on^the  fourth  count ; 
six  of  the  judges  {e)  were  of  a  contrary  opinion;  and  the  convic- 
tion  was  affirmed.  (/) 


(6)  Rex  V.  Goodall,  ante,  p.  290.  and 
Rex  V.  Douglas,  ibid.,wero  relied  upon  as  in 
point. 

(e)  Rex  V,  Toung,  ante,  p.  288,  and  Cole- 
inan'k  case,  ante,  p.  297,  were  relied  upon, 
as  showing  that  a  pretence  of  a  future  race, 
and  oifuhire  repayment  of  money  lost,  was 
a  false  pretence  :  and  the  precedent  2  Stark. 
Cr.  PI.  496.  and  Rex  v.  Scott,  post,  p.  307, 
were  also  referred  to. 

(d)  Lord  Denman,  C.  J.,  Tindal,  C.  J., 
Vaughan,  J.,  Bolland,  B.,  Patteson,  J., 
Wliaams,  J.,  Coleridge,  J.,  and  Colt- 
man,  J. 

(e)  Lord  Abinger,  C.  B.,  Park,  J.  A.  J., 
Littledale,  J.,  Parke,  B.,  Bosanquet,  J., 
and  Alderson,  B. 

(/ )  Rex  V.  Parker.  2  Moo.  C.  C.  R. 
1.  7  C.  &  P.  825.  In  the  course  of  the 
argument  Aldcrson,  B.,  said,  *'  The  fourth 
aount  might  have  charged  that  the  prisoner 


pretended  that  he  had  a  right 
cheque  :"  Tindal,  C.  J.,  "Vtl 

here  was  enough  proved  at  the 


sai 


trial  to  show  that  the  prisoner  pretended  he 
kept  an  account  at  Messrs.  Stuckey's.** 
If  a  similar  case  should  occur  it  would 
be  priident  to  aver  that  the  prisoner  pre- 
tended that  he  kept  an  account  with  the 
bankers,  on  whom  the  cheque  was  drawn, 
that  he  had  funds  ^n  tht»]r  V^flp«<a,  that  he 
had  full  povyer.  right,  and  authority  to  draw 
cheques  upon  the  bank.  Mid  thereby  to 
draw  out  the  money  held  to  liis  credit,  and 
that  the  cheque  was  a  yood.  vgl^^  and 
available  order  for  the  sum  Ipecifiecl.  and 
for  tnc  purpose  oT drawing  tl^i^y «fir>  tmtnt 
the  t)anK.  and  of  the  value  specified ;  angl  it 
might  be  will  in  one  count  at  least  to  add 
that  the  prisoner  pretended  it  would  be 
paid  on  prescntmeiit.  C.  S.  S.       " 
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It  was  said,  that  though  a  man  cannot  be  guilty  of  forgery,  merely 
by  passing  himself  off  for  the  person  whose  real  signature  ap{>ear8  to 
a  written  instrument,  although  for  the  purpose  of  fraud,  and  in  con- 
cert with  such  real  person,  there  being  no  false  making,  yet  that  this 
appeared  to  be  a  false  pretence  within  the  30  Geo.  2,  c  24.  (  g) 

Several  points  were  ruled  in  a  modem  case,  upon  the  same  re-  Rex  o.  Doug, 

pealed  statute  30  Geo.  2,  c  24.     The  indictment  chai]ged  that  the  I"-    Where 

defendant  having  in  his  custody  and  possession  a  certain  parcel,  to  fiJ^^'ij™ 

be  by  him  delivered  to  Maria,  Countess  Dowa^r  of  Ilchester,  upon  with  a  buket 

the  delivery  of  which  he  was  authorized  and  directed  to  receive  and  ^^^  j**^ 

take  the  sum  of  six  shiUinffs  and  sixpence  and  no  more,  for  the  noting  tUt 

carri^  and  porterage  of  the  same ;  yet  that  defendant  produced  9«.  lod 

and  oelivered  to  Thomas  Harris,  then  being  servant  to   the  said  j?^?f**^ 

Countess  of  Ilchester,  the  said  parcel,  together  with  a  certain  false  ^'^^  pZTfor 

and  counterfeit  ticket,  made  to  denote  that  the  sum  of  nine  shilling  it,  it  was  held 

and  tenpence  was  charged  for  the  carriage  and  porterase  of  the  said  ^*t  ^n  *?*''*' 

parcel,  and  unlawfully,  knowingly,  and  designedly,  did  ralselv  pretend  JJJriblld  in  die 

to  the  said  Thomas  Harris,  that  the  said  false  and  counterfeit  ticket  indictueiit  at  a 

was  a  just  and  true  ticket,  and  that  the  said  sum  of  nine  shillings  I^^^  •  but 

and  tenpence  had  been  clunked,  and  was  due  and  payable,  for  the  haVebeen 

carriage  and  porterage  of  the  said  parcel ;  and  that  defendant  was  otherwiae,  if 

authorized  and  directed  to  receive  and  take  the  said  sum  of  nine  ^*Pfj**™*"* 

shillings  and  tenpence  for  the  carriage  and  porterage  of  the  said  «pubiic°(^ 

parcel ;  by  means  of  which  said  false  pretences,  defendant  did  un-  act.  39  Geo.  3, 

lawfully,  knowingly,  and  designedly  ootain  of  and  irom  the  said  «•  ^8,  wMch 

Thomas  Harris  the  sum  of  three  shillings  and  fourpence  in  monies,  baSeuTSck- 

of  the  monies  of  the  said  Countess,  with  intent  to  cheat  and  defraud  ages,  parcels, 

her  of  the  same :  whereas  in  truth  and  in  fact,  &c.      The  delivering  ^.J- »*P®" 

the  parcel  mentioned  in  the  indictment,  and  receivinff  nine  shillings  whera  an  in. 

and  tenpence,  instead  of  that  which  he  ought  to   have  received,  dictment 

namely,  six  shillings  and  sixpence,  was  sufficiently  brought  home  to  ^7^^"^  ^^ 

the  defendant     But  it  appeared  that  the  parcel  was  a  basket  of  fish :  ^jn^f*"' 


sum 


upon  which  it  was  contended  on  behalf  of  the  prisoner,  in  the  first  of  money, 

place,  that  the  indictment  was  not  upon  the  30  Geo.  2,  c.  24,  but  being  the  pro- 

upon  a  public  local  act,  the  39  Geo.  3,  c.  58,  (A)  by  which  it  is  ^^"^^f 

enacted,  that  if  any  porter,  or  other  person  employed  in  the  porterage  monej  was 

or  delivery  of  the  **  boxes,  baskets,  packages,  parcels,  trusses,  ^ame,  ^>**'°^  fr<>» 

or  other  things,"  mentioned  in  the  act,  shall  demand  or  receive  in  ^i^J^;  ^Jrhad 

respect  of  such  porterage  or  delivery,  any  greater  sum  or  sums,  than  not  at  that 

the  rates  or  prices  thereinbefore  fixed,  such  person  shall  for  every  *»««  ».bi» 

such  offence  forfeit  not  exceeding  twenty,  nor  less  than  five  shillings;  J^|J^^^"^ 

and  that,  being  upon  such  act,  the   basket  in  question   was  not  ingtoA., 

properly  described  as  a  parcel;  that  parcel  was  not  a  generic  name,  but  afterwards 

and  that  the  indictment  should  have  described  the  thing  according  b^j^^g  ,„„ 

to  the  fact  («)    Lord  EUenborough,  C.  J.,  was  of  opinion,  that  if  delivered  to 

the  indictment  had  been  upon  the  39  Geo.  3,  this  would  have  been  a  the  defendant, 

fatal  variance ;  but  that,  as  the  indictment  was  upon  the  30  Geo.  2,  J^^^^^^ 

c  24,  a  basket  answered  the  general  description  of  a  parcel  well  fatal :  but  the 

(ff^  2  East,  P.  C.  c.  10,  s.  5,  p.  866.  and  other  persons  within  the  cities  of  Lon- 

See  B^.  9.  Wickham,  10  A.  &  £.  34.  don  and    Westminster,    the   borough    ot 

Bex  rTStory,  ante,  p.  291.  Southwark,  and  olaces  adjacent." 

(A)  Entitled  "  an  act  for  reflating  the  (t)  See  as  to  this  objection.  Cook's  case, 

rates  of  porterage  to  bo  taken  by  iniUieepers,  1  Leach,  1 06.     2  East,  P.  C.  616. 
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objection 
removed  apon 
its  appearing 
that  B.  had  at 
the  time  in 
his  pofisenion  a 
lum  belonging 
to  A.  equid 
to  that  do- 
livered  to  the 
defendant 
The  local 
statute  39 
Geo.  3,  c.  58, 
only  gives  a 
cumulative 
remedy. 


Obtaining 
«redit  in  ac- 
count with  a 
banker  bv 
means  of  a 
bill  of  ex- 
chan^  is  not 
mlBoient 
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enough.  In  the  next  place  it  was  objected  that  as  the  nine  shillings 
and  tenpence  were  paid  to  the  defendant  by  the  servant  of  the 
Countess  of  Xlchester,  the  indictment  had  improperly  averred  that 
the  monies  obtained  by  the  defendant,  namely,  the  three  shillings 
and  fourpence,  were  ^^  me  monies  of  the  Countess,'^  though  she  had 
afterwaras  repaid  the  servant  the  whole  sum  of  nine  shillings  and 
tenpence ;  that  in  fact  the  three  shillings  and  fourpence  never  had 
been  her's,  and  whether  or  not  she  was  bound  to  reimburse  her  ser- 
vant, this  particular  sum  of  three  shillings  and  fourpence  was  at  the 
instant  the  sole  property  of  the  servant  And  upon  this  point  Lord 
Ellenborough  held,  that  the  subsequent  allowance  by  the  Countess 
of  Ilcbester  did  not  make  the  money  paid  to  the  defendant  her  pro- 
perty at  the  time,  that  she  was  not  chargeable  for  more  than  was 
actually  due  for  the  carriage  of  the  basket,  and  that  it  depended  upon 
herself  whether  she  should  pay  the  overplus.  But  the  servant  af^r- 
wards  stated,  that  at  the  time  of  this  transaction  he  had  in  his  hands 
uDwards  of  nine  shiUings  and  tenpence,  the  property  of  his  mistiess, 
which  Lord  Ellenborough  considered  sufficient  to  sustain  the  aver- 
ment In  the  last  place  itwasobjected,thatas the offencecertainly came 
within  the  39  Geo.  3,  c  58,  the  defendant  ought  to  have  been  pro- 
secuted on  that  statute ;  but  Lord  Ellenborough  said,  that  the  remedy 
given  by  that  statute  was  cumulative,  and  did  not  take  away  the 
remedies  which  before  existed  either  at  common  law,  or  by  other  acts 
of  Parliament  (J) 

Obtaining  credit  in  account  fixKU  a  banker  by  drawing  a  bill  on  a 
person,  on  whom  the  party  has  no  right  to  draw  and  which  has  no 
chance  of  being  paid,  is  not  within  the  act,  though  the  banker  pays 
money  in  consequence  thereof  to  an  extent  that  he  would  not  ottier- 
wise  have  done.  The  prisoner  had  kept  an  account  with  certain 
bankers  for  more  than  three  years.  They  had  told  him  that  they 
could  not  allow  him  to  overdraw  beyond  200L  but  on  the  29tn 
November,  1828,  his  account  was  400L  in  debt,  of  which  he  had  had 
notice  and  was  told  he  must  get  them  some  money :  on  that  day  he 
met  Mr.  Roe,  one  of  the  partners,  and  told  him  he  had  been  obhged 
to  give  a  cheque  to  Mr.  Jacob  for  70L ;  Mr.  Roe  said  we  certainly 
shall  not  pay  it,  unless  you  give  us  some  money  first :  he  said  **  Sir, 
I  can  give  you  a  good  oill  on  Mr.  Foster."  mr.  Roe  said  veiy  welL 
About  two  hours  afterwards  the  prisoner  sent  a  letter  to  the  bank 
containing  a  bill  of  exchange  in  his  own  hand  writing,  of  which  the 
following  18  a  copy : 

"Newport,  S.  W.,  November,  29th  1838. 
"  Two  months  afler  date  pay  to  my  order  200L  value  received  in 
flour.  "  Thobias  B.  Wavbll." 

<<  Mr.  John  Foster,  Mark  Lane." 
"  London." 

(Indorsed)  «  Thomas  B.  Wavell'* 

Afler  this,  cheques  drawn  by  the  prisoner  were  brought  in  and  paid 


(J)  Sex  V.  Dooglas,  ear.  Lord  Ellen- 
borongh,  C.  J.,  1808.  1  Campb.  212.  Bnt 
fu.  wlieUiar  the  oflenoe  charged  in  the 
mdietnent    ii    withni  the  99    Geo.    3, 


c.  58.  It  certainly  ii  not  within  the  wction 
cited,  which  relates  only  to  an  OTcrcharge 
for  the  porterage. 


son. 
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there  on  that  day^  and  amongst  others  that  in  favour  of  Jacob  for  70/. 
Mr.  Jacob  banked  with  the  prosecutors^  and  they  placed  the  amount 
to  his  credit,  which  Roe  swore  he  should  not  have  done  unless  he 
had  met  the  prisoner  and  received  the  bilL  Several  other  cheques 
were  afterwsras  paid,  or  placed  to  the  credit  of  parties,  on  whose 
behalf  they  were  sent  in.  The  bill  was  not  accepted,  and  searches 
were  made  in  vain  for  a  person  of  the  description  of  John  Foster, 
and  the  bill  was  not  paid.  The  prisoner  endeavoured  to  prove  that 
at  the  time  he  drew  the  bill  he  had  reason  to  expect  that  it  would 
have  been  accepted,  but  the  jury  disbelieved  the  defence ;  and  upon 
a  case  reserved,  it  was  objected  that  no  chatteL  money,  or^ valuable 
security  was obty ned  by  the  prisoner,  by  meansof  the  faEe  pretences ; 
he  only  obtained  such  oredit  with  the  bankers  as  to  induce  them  to 
honour  his  cheques ;  and  the  Judges  held  that  the  prisoner  could  not 
be  said  to  have  obtained  any  specific  sum  on  the  bill;  all  that  was 
obtained  by  him  was  credit  m  account ;  somebody  else  received  the 
money ;  and  therefore  the  conviction  was  wrong.  (A) 

If  one  professes  to  sell  an  interest  in  property,  and  receives  the  Selling  an 
purchase  money,  the  vendee  taking  the  usual  covenant  for  good  title ;  esute  with  a 
and  it  turns  out  that  the  vendor  nas  in  fact  previously  sold  his  in-  J^®"^?*^!^ 
terest  in  the  property  to  a  third  person;  this  is  not  sufficient  to  party  has 
support  an  indictment  for  false  pretences.     The  indictment  chai]ged  previoatlysold 
that  the  defendant  obt^ned  29i  3i.  by  felsely  pretending  to  one  J^^^^  ^ 
Varlow,  that  he  was  intitled  to  a  reversionary  interest  in  one  seventh         *'  ^^' 
share  of  a  sum  of  money  left  by  his  grand&ther,  whereas  in  fiict  he 
was  not  entitled  to  any  interest  in  any  share,  &c  negativing  the  pre- 
tences.    To  prove  the  pretence,  a  aeed,  assigning  the  defendant's 
interest  in  his  one-seventh  share  of  the  money  to  Varlow,  was  put  in, 
and  in  this  deed  there  was  the  usual  covenant  for  title.    It  was  ob- 
jected that  this  deed  was  no  evidence  of  any  false  pretence,  for  if  it 
was  every  breach  of  covenant  would  be  indictable.     Littledale,  J., 
*'  Certainly  acovenant in  a  deed  cannot  be  taken  tobea  fidse  pretence.'* 
The  prosecutor  was  then  called,  and  he  proved  that  the  defendant 
asked  him  to  purchase  a  seventh  share  ot^some  money  that  he  would 
be  entitled  to  under  his  grand&ther's  will  on  the  death  of  one  of  his 
relatives,  and  that  he  agreed  to  purchase  it,  and  got  a  deed  of  assign- 
ment executed  to  him,  and  he  thereupon  paid  the  money.     A 
previous  assignment  by  the  defendant  of  all  his  interest  to  one  Pick 
was  also  put  in.     It  was  then  objected  that  the  prosecutor  did  not 
advance  the  money  in  consequence  of  the  verbal  pretence  used  by 
the  defendant,  but  took  the  covenant  as  his  security :  what  passea 
between  the  parties  by  parol  was  afterwards  embodied  in  the  deed ; 
it  was  a  mere  breach  of  covenant.     For  the  crown  it  was  ui^ged  that 
the  indictment  charged  that  the  defendant  obtained  the  money  by 
pretending  that  he  was  entided  to  this  reversionary  interest ;  and  that 
pretence  was  proved  to  be  fiilse ;  and  it  could  not  become  no  offence 
because  the  pretence  was  reiterated  in  the  deed.     Littledale,  J., 
**  The  doctrine  contended  for  on  the  part  of  the  prosecution  would 
make  every  breach  of  warranty  or  false  assertion  at  the  time  of  a 
baitfain,  a  transportable  offence.    Here  the  party  bought  the  property 
and  took  as  his  security  a  covenant  that  the  vendor  had  a  good  title. 

(k)  Rez  V.  Wavell,  R.  &  M.  C.  C.  R.  shipped  flour  to  Foster,  the  drawer  of  the 
224.  A  point  was  also  reserved,  «ts.,  bill,  was  an^rthing  more  than  a  naked  lie : 
whether  pretending  tbai  the  prisoner  had      bnt  no  opinion  was  giren  upon  itr 
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If  he  now  finds  that  the  vendor  has  not  a  good  title,  he  must  resort 
to  the  covenant     This  is  only  a  ground  for  a  civil  action."  (J) 

So  an  indictment  will  not  he,  it  should  seem,  for  a  false  pretence 
by  a  deceitful  representation  and  warran^  of  the  soundness  of  a  horse. 
Upon  an  indictment  for  conspiring  to  cfefraud  General  Maclean,  by 
selhng  him  an  unsound  horse,  it  appeared  that  one  of  the  defendants 
had  advertised  the  sale  of  horses,  undertaking  to  warrant  them. 
Upon  application  by  General  Maclean  at  this  defendant's  stables, 
another  of  the  defendants  stated  that  he  had  lived  with  the  owner  of 
the  horse,  and  that  he  knew  the  horse  to  be  perfectly  sound,  and  as 
the  agent  of  the  other  defendant  warranted  him  to  be  sound ;  and  a 
written  warranty  of  soundness  was  given.  .  It  was  discovered  very 
soon  after  the  sale  that  the  animal  was  nearly  worthless.  Lord  Ellen- 
borough,  C.  J.,  intimated  that  the  case  did  not  assume  the  shape  of 
a  conspiracy;  the  evidence  would  not  warrant  any  proceeding 
beyond  that  of  an  action  on  the  warranty,  for  the  breach  of  a  civu 
contract  If  this  (he  said)  were  to  be  considered  to  be  an  indictable 
offence,  then  instead  of  all  the  actions  which  had  been  brought  on 
warranties,  the  defendants  ought  to  have  been  indicted  as  cheats. 
And  that  no  indictment  in  a  case  like  this  could  be  maintained, 
without  evidence  of  concert  between  the  parties  to  effectuate  a 
fraucL  {m) 

Upon  an  indictment  for  obtaining  a  sovereign  by  false  pretences,  it 
appeared  that  the  defendant,  an  attorney,  had  appeared  before  the 
magistrates  as  attorney  for  the  prosecutor,  who  kept  a  house  for  the 
sale  of  beer,  and  who  was  fined  2/.  by  the  magistrates.  The  defend- 
ant aflerwards  called  on  the  wife  of  the  prosecutor,  and  said  he  had 
been  with  a  person  fix)m  Frankwell  to  the  magistrates,  which  person 
had  been  fined  2L  for  a  similar  offence,  and  he  had  prevailed  on  the 
magistrates  to  take  1/.  instead  of  21. ;  and  if  she  could  make  it  con- 
venient to  give  him  a  sovereim,  he  would  go  and  do  the  same  for 
her.  She  gave  him  a  sovereign.  The  defendant  had  never  made 
any  apphcation  to  either  of  the  magistrates  respecting  any  person  in 
Frankwell,  or  either  of  the  fines,  and  both  the  person  residing  in 
Frankwell  and  the  prosecutor  had  been  obliged  to  pay  their  full  fines 
of  2L  each.  It  was  submitted  that  this  was  not  a  false  pretence 
within  the  statute ;  but  a  matter  of  bargain  between  an  attorney  and 
his  client  But  it  was  held  to  be  a  case  clearly  within  the  statute,  as 
under  the  guise  of  an  attorney  the  money  was  obtained,  {n) 

Obtaining  as  a  loan  from  the  drawer  of  a  bill  accepted  by  the 
prisoner  part  of  the  amount,  for  the  purpose  of  paying  the  bill, 
under  the  false  pretence  that  the  prisoner  was  prepared  with  the 
residue  of  the  amount,  is  within  the  new  statute,  if  it  be  proved 
that  the  prisoner  was  not  so  prepared,  and  did  not  intend  so  to 
apply  the  money.  The  indictment  stated  that  the  prosecutor  had 
drawn  a  bill  of  exchange  upon  the  prisoner  for  2638/.,  which  the 

Erisoner  had  accepted,  and  that  when  it  became  due,  the  prisoner, 
y  falsely  pretending  that  he  was  then   provided  with  sufficient 
funds  to  pay  the  full  amount  of  the  bill,  excepting  300&,  obtained 


(0  Rex  0.  Codrinffton,  1  C.  &  P.  661. 
See  the  observation  ofPatteson,  J.,  on  this 
case,  in  Rex  e,  Cros8ley,/)otf,  p.  305. 

(m)  Rex  V,  Pywell,  1  Stark.  N.  P.  R. 
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(n)  Rex  V,  Asterlcy,  7  C.  &  P.   191, 
Park,  J.  A.  J. 
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the  last  mentioned  sum  from  the  prosecutor;  and  it  was  proved 
that  the  prisoner  had  accepted  a  bill,  drawn  on  him  by  the  prose- 
cutor for  2638JL  the  amount  he  then  owed  to  the  prosecutor ;  the 
bill  was  put  into  circulation,  and  when  it  became  due,  the  prose* 
cutor  became  anxious  about  its  being  duly  taken  up  by  the  prisoner, 
and  i^lied  to  him  on  the  subject,  asking  him  whether  he  was 
prepared  to  pay  it.  The  prisoner  answered  that  he  was  pre- 
pared with  sufficient  funds  all  but  300/L,  and  that  he  expected  to 
get  the  loan  of  that  sum  from  a  friend.      The  prosecutor  ex- 

Sressed  his  willingness  to  advance  the  300^  himself,  and  ultimately 
id  so ;  but  the  prisoner,  instead  of  taking  up  the  bill,  applied  the 
300/.  to  his  own  purposes,  and  suffered  the  bill  to  be  disnonoured, 
and  the  prosecutor  ultimately  had  to  pay  it  There  was  evidence 
that  at  the  time  the  prisoner  obtainea  the  money  he  was  not  in 
possession  of  funds  sufficient  to  make  up  the  balance  between  the 
2638iL  and  the  300^,  but  was  in  insolvent  circumstances.  It  was 
objected  that  the  prisoner's  statement,  that  he  could  take  up  the 
bill,  formed  a  mere  misstatement :  at  the  worst  a  naked  lie ;  and 
Rex  V.  WakeUng^  (o)  and  Rex  v.  Codringion{p)  were  cited. 
Secondly,  that  the  statute  did  not  extend  to  cases  where  the 
prosecutor  had  only  lent,  not  parted  with  the  property  of  the 
money.  Patteson,  J.,  "  The  words  of  this  act  are  very  large,  and 
I  do  not  think  I  can  withdraw  the  case  from  the  jury.  If  they  are 
satisfied  that  the  prisoner  fraudulently  obtained  the  300/.  by  a 
deliberate  fidsehood,  averring  that  he  had  all  the  funds  to  take  up 
the  bill  except  300^  when  in  fact  he  knew  that  he  had  not,  and 
meanii^  all  the  time  to  apply  the  300/.  to  his  own  purposes  and 
not  to  take  up  the  bill,  the  jury  ought  to  convict  the  prisoner.  In 
Rex  V.  Codringtofiy  it  does  not  appear  that  the  prisoner  did 
distinctly  allege  that  he  had  a  good  tide  to  the  estate  that  he 
was  selling.  Then  as  to  the  money  being  advanced  by  the  prose- 
cutor only  as  a  loan,  the  terms  of  the  act  embrace  eveiy  mode  of 
obtaining  money  by  false  pretences,  by  loan  as  well  as  by  transfer.'*(p) 

By  reference  to  the  decisions  upon  the  repealed  statute  30  Geo.  2,  Asto  tlM 
c.  24,  it  seems  to  be  dear  that  the  indictment  upon  the  7  &  8  J^f^'^, 

false  pretences  are,  (r)    'JSijL  tencw  injh ' 


Geo.  4.  c.  29.  should  state  what  the  ,  ^      ^ . 

should  be"8et  out,  in  order  that  the  court  may  see  what  they  are,  ipdictment 
and  whether  they  come  within  the  statute,  (s)     But  it  does  not 


.  appear  to  be  ne^ssarv 
were  shewn  or  descnbed 


quence  of  which  he  was  imposed  upoi 
be  necessary  to  make  any  express  allegation  that  the  facts  set  forth 
shew  a  false  pretence,  (i^).  in  a  case  upon  the  repealed  statute, 
where  it  was  assigned  for  error  that  it  was  no  where  alleged  in  the 


(o)  R.  &  11  C.  C.  R.  504.  iupra,  p.  290. 

(/>)  1  O.  &  P.  661,  Mpra,  p.  304. 

(q)  Rex  9.  Crossley,  2  M.  &  Rob.  17. 
Bat  ^  the  last  point.  The  correct  dis- 
tmcuon  between  Urceny  and  fidse  pretences 
seems  to  be  that  in  the  former  the  property 
was  not  parted  with,  in  the  latter  it  was. 
See  Rex  v.  Davenport,  Arch.  PeeVs  Acts, 
4 ;  Rex  v.  Sava|^,  5  C.  &  P.  143  ;  Rex 
V.  Robson,  R.  &  R.  C.  C.  R.  413  ;  Rex 
V.  Nicholson,  2  East,  P.  C.  669 ;  Rex  v. 
AdasDs,  R.    &  R.  C.  C.  R.  226.    Bat 

TOL.  n. 


if  these  cases  show  that  it  would  not  be 
obtaining  by  false  pretences,  still  if  the  jury 
found  that  the  prisoner  obtained  the  loan 
with  intent  to  steal,  that  would  be  Urceny, 
and  he  might  be  convicted  of  that  upon 
this  indictment.   See  ante,  p.  28.  C.  S.  6. 

(r)  Rex  p.  Mason,  2  T.  R.  581. 

(«)  Fuller's  case,  2  East,  P.  C.  c  18, 
s.  13,  p.  837. 

(<)  2  East,  P.  C.  c.  18,  s.  13,  p.  837^ 
838.    Terrey's  case,  Cro.  Car.  564. 
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indictment  that  the  defendant  ^' did /a&«^  pretend,"  the  judgment 
was  nevertheless  affirmed.  The  indictment  alleged,  in  substance, 
that  the  defendant  unlawfully^  knowingly,  and  designedly  pretended 
certain  things,  '^  by  means  of  which  said/a&e  pretences^  he  obtained 
the  money ;  and,  m  the  subsequent  part  of  the  indictment,  all  the 
pretences  were  averred  to  be  false ;  and  the  court  held  this  to  be 
sufficient.  And  it  seems  also  to  have  been  their  opinion,  that  the 
indictment  would  have  been  good  if  it  had  only  alleged  that  the 
idefendant  obtained  the  money  by  such  and  such  pretences,  (statingj 
them ;)  and  then  averred  that  those  pretences  were  false.  («)  But| 
a  speciaTaverment.  that  the  pretences,  ot  some  of  them,  are  teJae, 
cannot  be  dispensed  with ;  and,  in  a  case"upon  the  repealed  statute, 
where  it  was  omitted,  and  an  exception  taken  on  a  writ  of  error, 
them,  are  fasle.  the  judgment  was  reversed.  The  court  considered  the  case  by 
analogy  to  the  necessary  averments  in  an  indictment  for  penury, 
framed  under  the  23  Geo.  2,  c.  11,  (f)  and  were  dedaedly  of 
opinion  that,  where  a  party  was  charged  with  obtaining  money,  &c., 
by  &Ise  pretences,  and  tne  matter  chaiged  as  the  pretence,  con- 
tained more  than  one  proposition,  the  indictment  ought  to  announce 
the  precise  charge  by  distinct  averments,  and  state  in  what  paiv 
ticular  such  pretences  are  false.  Lord  EUenborough,  C.  X,  said, 
^^  To  state  merely  the  whole  of  the  false  pretence,  is  to  state  a 
matter  generally  combined  of  some  tnith  as  well  as  falsehood.  It 
hardly  ever  happens  that  it  is  unaccompanied  with  some  truth. 
Suppose  the  ofience,  instead  of  being  comprised  within  five  or  six 
separate  matters  of  pretence,  as  here,  nad  branched  out  into  twenty 
or  thirty,  of  which  some  might  be  true,  and  used  only  as  the  vehicle 
of  the  &lsity ;  are  we  to  understand  fh>m  this  form  of  charge  that 
it  indicates  the  whole  to  be  false,  and  that  the  defendant  is  to 
prepare  to  defend  himself  against  the  whole?  That  would  be 
contrary  to  the  plain  sense  of  the  proceeding,  which  requires  that 
the  fidsification  should  be  applied  to  the  particular  thing  to  be 
falsified,  and  not  to  the  whole.  And  the  convenience  also  of  man- 
kind demands,  and,  in  furtherance  of  that  convenience,  it  is  part  of 
the  duty  of  those  who  administer  justice  to  require  that  the  chaive 
should  be  specific,  in  order  to  give  notice  to  the  party  of  what  he 
is  to  come  prepared  to  defend ;  and,  to  prevent  his  being  distracted 
amidst  the  confusion  of  a  multi&rious  and  complicated  transaction, 
parts  of  which  only  are  meant  to  be  impeached  for  fiEdsehood.  The 
Legislature  have  expounded  their  understanding  of  the  matter  in 
the  case  of  perjury ;  and  I  am  at  a  loss  to  discover  why,  in  reason, 
in  justice,  and  in  mercy  to  the  party,  the  charge  in  this  case  should 
not  be  as  distinctly  ascertained  by  proper  averments  that  ^ecifically 
draw  his  attention  to  it,  as  in  tne  case  of  perjury."  (er)  It  appears 
from  this  case  that  it  is  not  necessary  that  the  whole  of  what  is 
stated  in  order  to  obtain  the  property  should  be  false :  it  is  suffi- 
cient if  part  is  &iae ;  provided  that  part  has  a  material  effect  in 
inducing  the  party  defrauded  to  give  up  his  property,  (x) 
Astotheeer.  In  a  case  which  has  been  previously  mentioned,  on  another 
tainty  with        point,  (y)  an  objection  was  taken  that  the  pretence  was  not  stated 

(«)  Rex   V.    Airey,    2   East,    R.    30,  379. 386. 
ante,  p.  297.  (O  ^^^  >®®  ^^*  ^'  W\,poti,  310. 

(o)  Pbrf,  Book  v.,  Chap,  on  Perjury.  (y)  Rex  ».  Young  and  others,  ante,  288, 

(w)  Rex  V.  Perrott,  1814.  2  M.  &  S.  et  atq. 
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with  sufficient  certainty y  inasmuch  as  a  wager  therein  mentioned  which  a  fake 
was  stated  only  to  have  been  made  « with  a  colonel  in  the  army,  P^JJJ''^ 
then  at  Bath,"  without  setting  forth  the  colonel's  name,  (s)     But  gtatcd. 
the  objection  was  overruled ;  and  Lord  Kenyon,  C.  J.,  said,  that 
the  charge  was  sufficiently  certain  to  enable  the  defendants  to  know 
idiat  they  were  called  upon  to  answer  for ;  and  that  perhaps  the 
colonel's  name  with  whom  the  wager  was  stated  to  have  been  made 
was  not  mentioned ;   in  which  case  he  could  not  have  been  de- 
scribed with  greater  accuracy.     And  further,  that  if  such  a  wager 
had  been  actually  depending,  it  was  competent  to  the  defendants 
to  have  proved  it  in  their  defence. 


lit  If  fufficieiii 
no  state  the 
leiSBct  of  the 
^pretenee  oor- 


It  is  sufficient  to  state  the  effect  of  the  pretence  correctly,  and  the 
very  words  used  need  not  be  stated.  The  indictment  alleged  that 
tte  prisoner  did  ialsely  pretend  that  he  was  the  servant  oi  one  T. 
Groves,  of  Gloucester,  butcher,  and  that  he  was  sent  by  the  said  rectly. 
Groves  to  look  at  two  heifers,  the  property  of  the  prosecutor,  for 
the  said  Grroves,  and  that  he  was  sent  by  the  said  Groves  to  buy 
the  said  heifers  of  the  prosecutor  for  the  said  Groves,  and  that  the 
said  Grroves  would  buy  the  said  heifers  for  the  sum  of  23^  lOi., 
and  that  the  said  Groves  would  pay  the  prosecutor  the  said  sum  of 
23^  10».  for  the  said  heifers,  and  that  the  said  Groves  would  be  over 
on  the  next  Thursday,  and  would  pay  the  prosecutor  for  the  said 
heifers  on  that  day.  The  evidence  was,  that  the  prisoner  said  he 
came  fiom  Groves,  &c,  and  that  either  Grroves  or  himself  would  be 
over  the  following  Thursday ;  and  it  was  submitted  that  the  indict- 
ment was  supported ;  first,  it  was  sufficient  to  state  the  effect  of  the 
evidence  correctly,  and  that  the  allegation  that  the  prisoner  was 
sent  by  Groves  was  supported  by  proving  that  he  said  '<  he  came 
from  Groves."  Secondly,  that  the  alternative  that  the  prisoner 
would  himself  come  was  a  mere  naked  lie,  on  which  no  indictment 
could  be  supported,  and,  therefore,  it  was  unnecessary  to  state  it  in 
the  indictment;  and  lattledale,  J.,  held  that  the  evidence  was 
sufficient  to  support  the  indictment;  and  the  prisoner  was  con- 
victed, (a) 

An  indictment  for  obtaining  goods  by  fidse  pretences  muststatelj  Indictment 
them  to  be  the  propertv  of  some  person,  and  it  is  not  sufficient  tol^'^J^  * 
state  that  they  were  obtained  fix)m.  T"person  witl^  intent  to  defraud jj  the  property  of 
that  person  of  the  same.     ^The  indictment  stated  that  the  defendant'  some  perwn. 
made  certain  false  pretences,  by  means  of  which  he  obtained  from 
S.  Yates  a  certain  sum  of  money,  with  intent  to  cheat  and  defraud 
the  s«d  S.  Yates  of  the  same.     Alderson,  B.,  "  There  is  an  objec- 
tion  to  the  indictment  in  this  case.     The  money  which  has  been 
obtained  is  not  laid  to  be  the  property  of  any  person,  which  it 
oui^t  to  be  m_prder  to  exclude  a  subsequent  indictment  for  larceny, 
it  would  l)e  impossible  to  plead  an  acquittal  gg^  conviction  on  this 
indictment  in  bar  to  a  prosecution  for  larceny  under  the  provisions 
of  the   statute."     And   the  court  ordered   the   indictment  to  be 
quashed.  (6)     And  if  such  an  indictment  omit  to  state  to  whom  the  ?^{*J*  "?"*  '• 
goods  belonged,  it  is  bad  upon  error,  and  the  defect  is  not  cured  by  "^^dict    ' 
the  7  Geo.  4,  c.  64,  s.  21.  (c).   The  indictment  stated  that  the 

(2 )  See  the  abatract  of  the  indietment,  p.  300. 
aalcp.  2a7.  (6)  Reg.o.  Norton,  8  C.    &  P.    196, 

(a)  Rex  0.  John  8oott,  Hereford  Spr.  Alderson,  B.,  Williams  and  Coltman,  Jft. 
Ass.   1832,  cited  in  Rex  v.  Parker,  ante.  («)  AtUe,^,  115. 
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defendants  made  certain  fsiae  pretences,  and  that  they  thereby 
obtained  from  W.  J.  Holt,  divers  soods  and  merchancnses,  witn 
intent  then  and  there  to  cheat  and  defraud  the  said  W.  J.  Holt  of 
the  same ;  and  the  defendants  having  been  convicted  and  sentenced 
to  be  transported,  error  was  brought  upon  the  judgment,  on  the 
eround,  among  others,  that  it  was  not  stated  in  the  indictment  that 
the  goods  were  the  property  of  any  person ;  and  the  court  held 
that  the  indictment  was  clearly  bad  upon  the  face  of  it,  and  that  it 
was  not  made  good  after  verdict  by  the  7  Geo.  4,  c.  64,  s.  21 ;  for 
that  enactment  assumes  that  the  words  shall  be  so  employed  as  to 
shew  that  some  offence  has  been  committed ;  and  there  were  many 
instances  in  which,  if  merely  the  statutory  form  were  followed,  no 
offence  would  be  charged,  in  which  cases  it  would  not  be  sufficient 
to  describe  the  offence  in  the  words  of  the  act  Thus  it  would  not  be 
enough  to  charge  the  stealing  goods  in  a  dwelling-house,  the  destroy- 
ine:  a  will,  the  taking  pigeons,  without  adding  whose  goods,  whose 
will,  whose  pigeons,  (c) 

Reedi  case.  Where  an  indictment  alleged  that  the  prisoner  having  in  his  pos- 

session a  certain  iron'weight,  of  the  weient  of  twenty-eight  pounds 
and  no  more,  on,  &c.,  did  falsely  pretend  that  a  certain  quantity  of 
coals,  which  he  Uien  and  there  deuvered  to  and  upon  the  premises 
of  the  prosecutor,  weighed  sixteen  cwt,  (meaning  one  tnousand 
seven  hundred  and  ninety-two  pounds  weight);  that  the  said  coals 
were  worth  the  sum  of  1/.,  and  that  the  said  iron  weight  was  a  half- 
hundred  weight,  (meaninff  of  the  standard  weight  of  fifty-six 
pounds) ;  by  means  of  which  false  pretences  he  unlawfully  obtained 
one  sovereign,  with  intent  to  cheat  the  prosecutor  of  part  thereof  to 
wit,  of  the  sum  of  lOi.,  (d)  and  then  negatived  the  pretences :  after 
a  verdict  of  guilty,  it  was  moved  in  arrest  of  judgment,  that  all  the 
false  pretences,  except  that  relating  to  the  fidse  weight,  were  no 
more  than  false  affirmations ;  and  £at  as  to  the  wei^t  there  was 
no  allegation  to  connect  the  sale  of  the  coals  with  the  use  of  the 
weight ;  and,  upon  a  case  reserved,  the  judges  held  that  the  indict- 
ment was  bad,  and  the  conviction  wrong,  (e) 

TiUly'i  esse.         Where  the  first  count  of  an  indictment  diaiged  that  the  prisoner 

did  fiilsely  pretend  to  J.  Lovelock  that  he  was  sent  by  W.  F,  for  an 

order  to  so  to  Bracey's  (meaning  J.  Bracey,  a  shoe  metor)  for  a  pair 

*  ^ '  of  hiffh  ^oes :  by  means  of  which  fidse  pretence  he  unlavrfiilly  q^ 

tainedfix)mthe  said  J.  Bracey  one  pair  of  shoes  of  the  soods  and 
chattels  of  the  said  J.  Bracey/with  intent  to  cheat  the  saia  /,  Love* 
lock  of  the  price  and  value  of  the  said  shoes,  to  wit,  of  the  sum  of 
nine  snillings  of  the  monies  of  the  said  J.  Lovelock ;  and  the  second 
count  charged  that  the  prisoner  did  falsely  pretend  to  the  said  J. 
Lovelock  that  W.  P.  had  said  that  the  said  J.  Lovelock  v^is  to  give 
him  an  order  to  go  to  Bracey's  for  a  pair  of  high  shoes ;  by  means  of 
which  fiilse  pretence  he  unlawfully  obtained  from  the  said  J.  Bracey, 
in  the  name  of  the  said  ^.  Lovelock,  one  pair  of  shoes,  of  the  (foods 
K-t  ^/^/^  lem.,  and  chattels  of  the  said  /.  Bracep.  with  intent  to  cheat  the  saidT. 
Jk^^  /«— ■/•  >fc  -       JjQvelock  ot  the  same ;  the  prisoner  having  pleaded  guilty,  judgment 

iar9^.    ~         X  (e)  R«9.  V.  Mwtiii,  8  Ad.  &  £.  481.  the  sOTweigii:  the  words  of  the  act  are 

*-   A>^«^  /^  /  ^  £tm^        \d)  QM«rf»  whether  the  indietment  wai  with  mtent  to  cheat "  of  the  fanM."    See 

^f*'*<L.^  ?     ^  not  bad,  on  the  ground  that  it  did  not  state  ante,  p.  287.    C.  8.  O. 

the  intent  to  be  to  cheat  the  prosecutor  of         («)  Rex  e.  Reed,  7  C.  &  P.  848. 


k. 


CHAP.  XXXI.  §  2.]        and  False  Pretences.  S)09 

wasarrestei^  on  the  ground  that  neither  count  chaiged  an  ofience 
within  the  t  &  8  Gea  4,  c.  29,  s.  53.  (/) 

It  has  been  held  that  if  the  indictment  state  that  the  prisoner  «<  Peionjauily'' 
feloniously  pretended,  it  is  bad.     The  -  indictment  alleged  mat  the  pretcndli 
prisoner  **  unlawfully,  knowingly,  and  designedly  did  feloniously  ^*^ 
pretend  f  and  Law,  K.,  thought  that  the  indictment  was  bad,  and  after 
consulting  Bosanquet  and  Taunton,  Js.,  stated  that  they  were  of 
the  same  opinion,  and  the  prisoner  was  therefore  acquitted,  (g) 

It  has  been  held  that  several  defendants  might  be  chan|red  loindv  ISeveral  de- 
in  the  same  indictment,  if  they  were  all  present  and  in  concert  to-  Cj"^J^3*^ 
gether,  taking  part  in  the  same  transaction,  (h)    Sjod  it  was  hold"-  ™  -       - 


id,  '*  lliis  objection  wouia  be  well  tounaea  u  tent,  and' 
the  legal  judgment  on  each  count  was  different ;  it  would  be  Uke  a  taking  part  in 
miqoinder  in  civil  actions.     But,  in  this  case,  ihe  judgment  on  all  "•*»n««^'>'*' 
the  counts  is  precisely  the  same ;  a  misdemeanor  is  chcoged  in  each. 
Most  probably  the  chaiffes  were  meant  to  meet  the  same  facts ;  but, 
if  it  were  not  so,  I  think  they  may  be  joined  in  the  same  indict- 
ment'" '" 


in  general  on  an  mdictment  against  two,  charging  them  witnaj 
joint  offence,  either  may  be  found  guilty.     But  they  cannot  be  found  [ 
guilty  separate^'ofseparate  parts  of  the  charge :  yet  if  they  be  found  I 
guilty  separately,  upon  a  pardon  or  nolle  prosequi  as  to  the  one  who 
stanos  second  upon  the  verdict,  judgment  may  be  given  against  the 
other.     Hempstead  and  Hudson  were  indicted  for  stealing  in  the 
dwelling-house  value  6L  10^.,  and  the  jury  found  Hempstead  guilty 
as  to  part  of  the  articles  value  6iL,  and  itudson  guilty  as  to  the  residue. 
On  case,  the  Judges  held,  that  judgment  could  not  be  given  against 
both,  but  that  upon  a  pardon  or  noUe  prosequi  as  to  Hudson,  it  might 
be  ^ven  against  Hempstead.  (J) 

VVhere  the  goods  are  obtained  by  a  forged  insttiiment,  which  fallsli 
ithin  the  class  of  instruments,  the  forging  of  which  is  made  felony!  were  obtained 


tbegoodfl 


Fitmn  tne  class  oi  instruments,  tne  torging  ot  _... 

J  statute,  tRe  indictment  must  be  for  forging  the  instrument  §s  the| 
aisdemeanor  is  mergedln  the  feloqy.  (jj)    The  prisoner  was  indictei 
goods  by  the  toUowing  counterfeit  instrument : 


^*  Mr.  Brooks, 
**  Please  to  let  the  bearer,  William  Turton,  have  for  J.  Roe  four  yards  ported. 
of  Irish  linen  and  a  waistcoat 

«  John  Roe." 
«  Jan.  6,  1833." 

Taunton,  J.,  held  that  this  was  a  forged  request  for  the  delivery 
of  goods  within  section  10  of  the  1  Wm.  4,  c.  66 ;  that  it  was  a  felony 
and  not  a  misdemeanor,  and  that  the  prisoner  must  be  acquitted,  {k) 


^  an  instni- 
ment,  wliich  it 
ii  felony  to 
forge,  an  in- 
dictment for 
false  pretencea 
cannot  be  tup* 


(/)  Beg.  V.  Tally,  9  C.  &  P.  227, 
Gimey,  B.,  after  consulting  Patteton,  J. 

(^)  Bex  V.  Walker,  6  C.  &  P.  667 ;  but 
see  Bex  v.  Carradice,  Buss  &  By.  205, 
<nle»  p.  149,  where  an  indictment  for  taking 
ish  aUeged  diem  to  have  been  "  feloniously ' 
taken,  and  the  judges  thought  that  did  not 
vitiate  the  indictment.    C.  S.  G. 

(A)  See  Beg.  v.  Martin,  8  A.  &  E., 


481,  where  husband  and  wife  were  con- 
victed. 

(t>  Bex  «.  Young,  ante,  p.  287. 

ij)  Bexo.  Hempstead,  Mich.  T.  1818, 
MS.  Bayley,  J.,  and  Buss  &  By.  344. 

(Jf)  Foster,  373. 

(A)  Bex  V.  Evans,  5  C.  &  P.  553.  See 
other  similar  cases  in  the  Chapter  on  Fm'- 
geryt  post. 
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The  pretences  I     Upon  an  indictment  for  obtaining  money  by  false  pretences^  the  V 
must  be  proved  Ipretences  which,  as  we  have  seen,  must  be  distinctly  set  out,  (l)  must  I 
J  /^/  ^*^      -    U'^  the  trial  be  proved  as  laid :  so  that,  where  the  indictment  stated  | 
^^'^juT    y**^l^A^^*  ^^  defendant  pretended  that  he  had  paid  a  sum  of  money  into 
"^^  tfjL^L^   ^^  £an*  of  England,  and  it  appeared  upon  the  evidence  that  he  did 
'^  \    j/r  "^^t  say  that  he  paid  the  money,  but  that  he  said  generally  that  the 
'jA-     if^oney  had  been  paid  into  the  bank.  Lord  EUenborough,  C.  J.,  held 
^j^^^^X^ioT^^  ^®  to  be  a  fiital  variance ;  and  said,  that  an  assertion  that  money 
^  '    had  been  paid  into  the  bank  was  very  different  from  an  assertion  that 

I  it  had  been  paid  into  the  bank  by  a  particular  individual  (m)    Buti 
it  is  not  necessary  to  prove  the  whole  of  the  pretence  charged :  proof] 
of  part  of  such  pretence,  and  that  the  money  was  obtained  by  such 
part  IS  suflScient.     An  indictment  on  the  repealed  statute  30  Gea  2, 
charged  the^  prisoner  with  obtaining  money  imder  colour  of  obtaining 
Srt^edby       ^  pension  for  a  discharged  seaman,  by  fillsely  pretending  that  the 
that  part  k       pnsoner  had  received  an  answer  by  letter,  in  reply  to  an  application 
sufficient         he  had  made  on  the  seaman's  behalf,  that  two  guineas  must  be  sent 
to  the  under  clerks  as  fees,  which  they  always  eoopected,  and  that 
nothing  could  be  done  without  it.     There  was  no  evidence  that  the 

Srisoner  used  that  part  of  the  pretence  in  italics,  but  there  was  evi- 
ence  that  he  used  the  residue,  and  by  means  thereof  obtained  the 
money :  and  on  point  saved,  the  court  held  it  not  necessary  that  the 
whole  of  the  pretence  chaiged  should  have  been  proved,  and  that  the 
conviction  was  right  (n) 
Proof  of  part         But  the  rule  that  it  is  sufficient  to  prove  any  part  of  the  pretences 
^  ^'®*®^^     ^^  ^^  ^^  property  were  obtained  thereby,  must  be  confined  to 
tog^er  that     those  cases  where  such  part  is  a  separate  and  independent  pretenqe ; 
they  cannot  be  for  if  false  pretences  are  so  connected  together  upon  the  record  j^^ 
■® Jf^  t"  "^    one  cannot  be  separated  from  the  other,  and  the  statement  of  one  of 
^®" '         those  pretences  is  insufficient  in  point  oTTaw,  no  judgment  can  be 
given  upon  the  other  pretence.     The  indictment  stated  that  the  pri- 
soner *^  did  falsely  pretend  to  W.  Walker  that  he  was  a  captain  in  the 
service  of  the  East  India  Company,  and  that  a  certain  promissory 
note,  which  he  then  and  there  produced  and  delivered  to  the  said 
W.  Walker,  purporting  to  be  made  for  the  payment  of  the  sum  of 
21/L,  was  a  good  and  valuable  security  for   the  sum  of  21/.;" 
''  whereas  the  defendant  was  not  a  captain  in  the  service  of  the 
East  India  Company,  and  whereas  the  said  promissory  note  was  not 
a  good  and  valuable  security  for  the  sum  of  21JL,  or  for  any  other 
sum  of  money  whatsoever.      Upon  error  it  was  objected,  amongst 
other  things,  that  the   allegations  respecting  the  note  were    too 
loose.     No  description  of  the  note  was  given.     The  record  did  not 
shew  who  was  the  maker,  nor  when  the  note  was  payable.     Some- 
thing ought  to  have  been  stated  to  identify  it,  and  the  indictment 
ought  to  have  shewn  how  the  note  proved  not  to  be  a  valuable  secu- 
rity.    It  might  have  been  a  forgeiy,  or  invalid  for  want  of  a  stamp. 
The  record  ought  to  shew  that  the  defendant  knew  the  instrument  to 

(JL)  ^n^e,  306.  should  be  false.    If  you  believe  that  any 

(m)  Rex  V.   Plestow,  cor.   Lord  Ellen-  one  of  them  was  false,  and  that  the  mind 

borough,  C.  J.,  1 808.     1  Campb.  494.  of  the  prosecutor  was  operated  upon  by  it, 

(u)  Rex  V.  Hill,  East.  T.  1811,  MS.  then  you  will  find  the  defendant  guilty.*' 

Baylcy,  J.,  and  Russ  &  Ry.  190.     In  Rex  See  per  Coleridge,  J.,  in  Rex  v.   Dide, 

i\  Ady,  7  C.  &  P.  140,  Patteson.  J.,  said,  port,  p.  310. 

"  It  is  not  necessary  that  all  the  pretences 
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be  worthless.  It  might  have  been  a  note  drawn  by  himself,  and 
then  so  &r  as  it  was  a  token,  it  was  a  true  one.  On  the  part  of  the 
crown  it  was  admitted  that  the  defendant's  knowledge  was  not 
alleged,  except  by  the  words  "  falsely  "  and  "  fraudulently,"  which 
were  not  sufficient,  and  the  note  was  not  set  out  so  as  to  identify  it. 
But  the  false  pretence  of  being  a  captain  in  the  East  India  Com- 
rany's  service  was  properly  alleged,  and  bore  out  the  conviction. 
The  crime  as  charged  being  made  up  of  two  &]se  pretences  it  must 
be  presumed  that  the  Judge  would  tell  the  jury  tnat  one  of  them 
was  so  laid  as  not  to  call  for  an  answer.  (6)  Lord  Denman,  C.  J., 
**  The  indictment  here  omits  to  say  in  what  respect  the  note  was 
not  valuable.  It  may  have  been  for  want  of  a  stamp,  or  from  other 
causes.  We  do  not  mean  to  throw  any  doubt  on  the  late  decisions, 
and  there  is  much  of  the  argument  for  the  defendant  below  in  which 
we  do  not  concur.  But  the  pretences  stated  in  this  indictment 
must  be  taken  t<^ether,  and  the  falsification  as  to  that  part  which 
relates  to  the  note,  is  not  sufficient  The  judgment  must  therefore 
be  reversed."  Patteson,  J.,  ^'  I  do  not  know  that  I  should  have  gone 
the  whole  length  of  reversing  tliis  judgment  if  the  note  had  appeared 
to  be  that  of  another  person ;  but  consistently  with  this  indictment, 
the  note  may  have  been  the  defendant's  own,  and  then  the  pre^;- 
tences  are  so  connected  tc^ther  that  we  cannot  separate  them,   (p) 

kit  must  be  shewn  that  the  prisoner  obtained  the  goods  by  meansBThe good* 
some  of  the  false  pretences  laid  in  the  indictment  The  indict-l ^Jj^^  j, 
ent  stated  that  the  prisoner  did  falsely  pretend  tliat  he  was  a  gen-fl  means  of  8om< 
tieman's  servant,  that  he  had  lived  in  Brecon,  and  that  he  had  bought  ^f  the  pre- 
twenty  horses  in  Brecon  fair,  and  that  he  thereby  obtained  a  filly  the  Udictment 
from  the  prosecutor.  The  pretences  were  proved  to  have  been 
made  by  the  prisoner  as  stated  in  the  indictment,  but  it  was  also 
proved  mat  the  prosecutor  sold  the  filly  to  the  prisoner  for  11/.,  and 
that  the  prisoner  said  he  had  twenty  other  horses  at  the  Cross  Keys 
at  Brecon,  and  that  if  the  prosecutor  would  take  the  horse  that  tne 
prisoner  had  got  to  the  Cross  Keys,  he  would  come  down  there  in 
about  half  an  hour,  and  pay  the  prosecutor  for  the  filly.  The  pro- 
secutor thereupon  delivered  the  filly  to  the  prisoner,  and  took  the 
prisoner's  horse  to  the  Cross  Keys,  where  he  ascertained  the  prisoner's 
statement  to  be  false.  In  his  cross-examination  the  prosecutor  said, 
that  he  delivered  the  filly  to  the  prisoner,  because  he  believed  that 
the  prisoner  would  call  at  the  Cross  Keys  and  pay  him,  and  not 
because  he  believed  him  to  be  a  fi;entleman's  servant,  or  lived  at 
Brecon,  or  had  purchased  twenty  horses.  Coleridge,  J.,  told  the 
jury,  "  The  question  for  you  to  consider  is,  whether  the  prosecutor 
parted  with  his  filly  by  reason  of  his  having  believed  any  false  pre- 
tence made  .use  of  by  the  prisoner.  It  is  sufficient  for  the  prosecutor 
to  prove  that  any  one  of  the  false  pretences  charged  in  the  indictment 
was  false,  and  that  he  parted  with  his  filly  by  reason  of  such  false 
pretence,  the  prisoner  intending  todefinudhim  thereby.  However, 
m  this  case,  the  prosecutor  himself  says  that  he  parted  with  his  filly 
because  the  prisoner  promised  to  pay  him,  and  not  on  account  of  any 

(o)  Lord    Denman,    C.    J.,    observed,  but  negatived  the  other. " 

"  Can  we  presume  on  a  writ  of  error  ?    On  (p)  Reg.  «.  Wickham,  10  Ad.  &  £.  34. 

a  special  verdict  it  might  have  been  stated  Littledale  and  Coleridge,  J's.,  concurred, 
that  the  jury  convicted  as  to  one  pretence, 
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of  the  iaise  pretences  charged.     If  you  think  that  was  so  you  will 
acquit  the  prisoner."  (q) 

The  money  must  be  proved  to  have  been  obtained  by  means  of 
the  false  pretences  used,  and  not  delivered  through  the  imprudence 
of  the  prosecutor.  The  prisoner  was  indicted  for  obtaining  a  lOi 
note  by  false  pretences  from  James  Bamett,  and  it  appeared  that 
the  prisoner  had  gone  to  Bamett,  and  said  his  (the  prisoner's)  master 
wanted  two  or  three  pounds  to  pay  for  some  wheat ;  Bamett  said  he 
had  no  small  money,  but  he  had  a  10^  note,  and  he  would  let  him 
have  that ;  which  he  did,  aod  he  said  the  reason  he  did  so  was,  that 
he  had  no  small  change,  and  in  consequence  of  what  the  prisoner 
said.  Taunton,  J.,  expressing  doubts  whether  the  lOL  note  was 
obtained  by  the  false  pretence ;  it  was  submitted  that  if  the  pretence 
had  not  been  used  the  prisoner  would  not  have  obtained  the  note ; 
the  note  therefore  was  obtained  by  means  of  the  pretence,  which  was 
all  the  indictment  alleged.  Taunton,  J.,  ^^  The  prisoner  asks  for  one 
thing  and  obtains  anomer :  he  did  not  obtain  the  lOL  note  by  means 
of  the  pretence,  but  through  the  imprudence  of  the  prosecutor.  I 
think  that  that  is  not  sufficient"  (r) 

It  is  not  sufficient  to  prove  that  the  prisoner  knowingly  made  use 
of  false  pretences,  and  by  them  obtained  the  goods,  it  must  also  be 
shewn  that  he  did  so  with  intent  to  cheat  the  owner  of  tnem.  Upon 
an  indictment  for  obtaining  two  sacks  full  of  malt,  by  pretending  that 
the  master  of  the  prisoner  had  bought  them,  it  appeared  that  the 
prosecutor  owed  the  prisoner's  master  a  sum  of  money,  of  which  he 
could  not  procure  payment,  and  that  the  prisoner,  in  order  to  secure 
to  his  master  the  means  of  paying  himself,  had  gone  to  the  prose- 
cutor's wife  in  his  absence,  and  told  her  that  his  master  had  bought 
of  her  husband  two  sacks  of  malt,  and  had  sent  him  to  fetch  them 
away,  and  thereupon  she  delivered  the  two  sacks  of  malt  to  the 
prisoner,  who  earned  them  to  his  master.  The  pretence  was  false, 
and  the  prisoner  knew  it  to  be  so  at  the  time  he  used  it.  It  was 
submitted  that  the  prisoner  must  be  acquitted,  as  he  had  no  intent 
to  defraud ;  it  was  replied,  that  every  one  must  be  taken  to  intend 
the  natural  consequence  of  his  own  act,  and  the  natural  consequence 
of  the  prisoner's  act  was  to  defraud  the  prosecutor.  Coleridge,  J., 
told  the  jury,  '' Although  ^ntTkl  facie  every  one  must  be  taken  to 
have  intended  the  natural  consequence  of  his  own  act,  yet  ii^  in  this 
case,  you  are  satisfied  that  the  prisoner  did  not  intend  to  defraud 
the  prosecutor,  but  only  to  put  it  in  his  master's  power  to  compel 
him  to  pay  a  just  debt,  it  will  be  your  duty  to  find  him  not  guilty. 
It  is  not  sufficient  that  the  prisoner  knowingly  stated  that  which 
was  false,  and  thereby  obtained  the  malt ;  you  must  be  satisfied  that 
the  prisoner  at  the  time  intended  to  defraud  the  prosecutor."  (s) 

If  a  party  obtain  money  by  false  pretences,  it  is  no  defence  to  ^ew 
that  the  party,  from  whom  ne  obtained  the  money,  laid  a  plan  to 
entrap  him  into  the  commission  of  the  offence.  Upon  an  indictment 
for  obtaining  a  sovereign,  it  appeared  that  the  prosecutor  and  a 
magistrate  went  and  saw  the  defendant  in  consequence  of  a  letter, 
which  had  been  previously  received,  stating  that  the  writer  was  able 
to  give  information  of  something  to  the  prosecutor's  advantage,  and 


(7)  Rex  V.  Dale,  7  C.  &  P.  362. 

(r)  Rex    r.    George    Smith,    Hereford 


Spr.  Ass.  1832.    MSS.     C.  S.  6. 
(«)  Rex  0.  Williams.  7  C.  &  P.  354. 
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that  the  prisoner  said  J.  Laurie  was  his  partner^  and  was  the  brother 
of  Sir  P.  Laurie^  neither  of  which  was  the  fact.  The  prosecutor 
paid  him  a  sovereign,  upon  which  he  gave  him  a  paper  containing 
some  information,  which  turned  out  to  be  useless.  The  defendant 
refused  to  return  the  money.  For  the  defence  an  endeavour  was 
made  to  shew  that  the  prosecutor  and  the  magistrate  went  together 
to  the  defendant,  well  knowing  who  he  was,  for  the  purpose  of 
making  evidence  to  support  a  case  against  him.  Fatteson,  J.,  ^'  If  I 
understand  the  defence  set  up^  it  is  nothing  more  nor  less  than  this, 
that  a  conspiracy  existed  between  the  prosecutor  and  the  magistrate 
to  entrsip  the  defendant  into  the  commission  of  the  offence.  You 
will  judge  for  yourselves  whether  it  be  so  or  not  But  still  if  the 
defendant  did  obtain  the  money  by  false  pretences,  and  knew  them 
to  be  &Ise  at  the  time,  it  does  not  signify  whether  they  intended  to 
entrap  him  or  not"  (t) 

Where  the  fidse  pretence  was  in  writing,  and  it  has  been  lost,  parol 
evidence  of  its  contents  may  be  given  in  evidence.  On  an  indict- 
ment for  &lse  pretences  it  appeared  that  the  prisoner  had  obtained 
the  eoods  by  a  false  letter,  wnich  had  been  lost  before  the  trial ;  and 
Tindal,  C.  J.,  allowed  parol  evidence  of  its  contents  to  be  given,  (u) 

In  cases  where  goods  had  been  obtained  from  another  by  mere  Rettitutumby 
fraud,  the  court  had  formerly  no  power  of  awarding  restitution  on  *^®?''*^°^ 
conviction  of  the  offender,  as  in  cases  of  felony ;  (t?)  though  the  ^^^  t?  falM 
obtaining  goods  by  false  pretences  did  not  in  general  change  the  preteocei. 
proper^  in  the  goods,  {w)  But  the  statute  7  &  8  Geo.  4,  c.  29, 
&  57,  m  order  to  encourage  the  prosecution  of  offenders,  enacts, 
*'  that  if  any  person,  guilty  of  any  such  felony  or  misdemeanor  as 
aforesaid,  in  stealing,  taking,  obtaming,  or  converting,  or  in  know- 
ingly receiving  any  chattel,  money,  vtQuable  security,  or  other  pro- 
perty whatever,  shall  be  indicted  for  any  such  offence,  by  or  on  the 
behalf  of  the  owner  of  the  property,  or  his  executor  or  administrator, 
and  convicted  thereof,  in  such  case  the  property  shall  be  restored  to 
the  owner  or  his  representative ;  and  the  Court,  before  whom  any 
such  person  shall  be  so  convicted,  shall  have  power  to  award  from 
time  to  time  writs  of  restitution  for  the  said  property,  or  to  order 
the  restitution  thereof  in  a  summary  manner :  Provided  always,  that 
if  it  shall  appear  before  any  award  or  order  made,  that  any  valuable 
security  shall  have  been  hondfde  paid  or  dischaiged  by  some  person 
or  body  corporate  liable  to  the  payment  thereof,  or  being  a  neffoci- 
able  instrument  shall  have  been  bond  fide  tdcen  or  receivea  by 
transfer  or  delivery,  by  some  person  or  body  corporate,  for  a  just  and 
valuable  consideration,  without  any  notice,  or  without  any  reasonable 
cause  to  suspect  that  the  same  had  by  any  felony  or  misdemeanor 
been  stolen,  taken,  obtained,  or  converted  as  aforesaid,  in  such  case 
the  Court  shall  not  award  or  order  the  restitution  of  such  security.''(.c) 


I 


[i)  R«z  «.  Ady,  7  C.  &  P.  140.  Leach,  685. 

>)  Rex  o.  Chadwick,  6  C.  &  P.  181.  (w)  Noble    «.   Adanif,   7    Taunt.  59. 

{v)  Parker  o.  Patrick,  5  T.  R    175;  Stepheiuon  o.  Hart,  4  Bing.  476. 

and  Bex  o.  De  Veaox   and  Othen,    2  (s)  See  ante,  p.  131. 
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SECTION  IIL 


Of  Cheats  and  Frauds  Punishable  by  Other  Statutes. 

The  few  statutes  by  which,  in  addition  to  those  which  have  been 
already  mentioned,  cheats  and  frauds  are  subjected  to  punishment, 
will  be  mentioned  according  to  the  order  of  the  time  at  which  they 
were  passed. 
i3Eliz.  C.5.  The  statute  13  Eliz.  c.  5,  indtuled,  ^^An  Act  against  Fraudulent 

?or^ avoid-  Deeds,  Gifts,  Alienations,  ftc,"  recites,  "that  feofirnents,  gifts, 
cSkYejwnoa^^  grants,  alienations,  conveyances,  bonds,  suits,  judgments,  and  exe- 
jndgmentsy&c.  cutions,  had  been  and  were  devised  and  contrived  of  malice,  fraud, 
IkT^^^^iL  ^^^™>  collusion,  or  guile ;  to  the  end,  purpose,  and  intent  to  delay, 
^  *  hinder,  or  defraud  creditors  and  others  of  their  just  and  lawful 

actions,  suits,  debts,  accounts,  damages,  penalties,  forfeitures,  heriots, 
mortuaries,  and  reliefi ;"  and  then  enacts,  in  the  first  place,  that 
**  all  and  every  feoffment,  gift,  grant,  alienation,  bargain,  and  con- 
veyance of  lands,  tenements,  hereditaments,  goods  and  chattels,  or 
any  of  them,  or  of  any  lease,  rent,  common,  or  other  profit  or 
charge  out  of  the  same  lands,  tenements,  hereditaments,  goods  and 
chattels,  or  any  of  them,  by  writing  or  otherwise,  and  all  and  every 
bond,  writ,  judgment,  and  execution  shall  be  deemed  and  taken ;" 
(only  as  against  that  person,  his  heirs,  executors,  assigns,  &c.,  whose 
actions,  suits,  &c.,  by  such  fraudulent  devices,  and  practices,  as 
aforesaid,  shall  or  might  be  in  any  ways,  distiu-bed,  delayed,  or 
defrauded,)  **  to  be  clearly  and  utterly  void."    The  third  section  then 
And  that  the     enacts,  "  that  all  and  every  the  parties  to  such  feigned,  covinous,  or 
parties  to         fraudulent  feoiiment,  gift,  grant,  aUenation,  bargain,  conveyance, 
£*"***&[        bonds,  suits,  judgments,  executions,  and  other  things  before  ex- 
feitnreof  a        pressed,  and  being  privy  and  knowing  of  the  same,  or  any  of  them ; 
yaur*s  Talne  of   which  shall  wittingly  and  willingly  put  in  ure,  avow,  mamtain,  jus- 
andso^^^'  tify,  or  defend  the  same,  or  any  of  tnem,  as  true,  simple,  and  done, 
priflonment  *    ^^^1  or  made  bond  jide^  and  upon  good  consideration ;  or  shall  alien, 
for  one  half      or  assign  any  of  the  lands,  tenements,  goods,  leases,  or  other  things 
y*""'  before  mentioned,  to  him  or  them  conveyed  as  is  aforesaid,  or  any 

part  thereof;  shidl  incur  the  penalty  and  forfeiture  of  one  years 
value  of  the  said  lands,  tenements,  and  hereditaments,  leases,  rents, 
commons,  or  other  profits,  of  or  out  of  the  same ;  and  the  whole 
value  of  the  said  goods  and  chattels ;  and  also  so  much  money  as 
are  or  shall  be  contained  in  any  such  covinous  and  feigned  bond ;" 
one  moiety  to  the  crown,  the  other  to  the  party  grieved,  to  be  re- 
covered in  any  of  the  Queen's  courts  of  record,  by  action,  &c. : 
'*  and  also  being  thereof  lawfully  convicted,  shall  suffer  imprisonment 
for  one  half  year,  without  bail  or  mainprise."  {y) 

(y)  See  I  Chitt/fl  Statutes,  385,  for  the  405.    Martindale  v.  Booth.  3  B.  &  Ad. 

cases  decided  on  this  statute,  to  which  may  498.     Bowen  o.  Bramidge,  6  C.  &  P.  140. 

be  added  Shears  p.  Rogers,  3  B.  St  Ad.  Butcher  v.  Harrison,  4  B.  &  Ad.  129. 
362.     Gale  v.  Williamson,  8  M.   &  W. 
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Hie  statute  27  £liz«  c  4,  recites,  that  subjects  and  corporations,  37  EUi.  c  4, 
**  after  conveyances  and  porchaBes  of   lands,   tenements,  leases,  "?^*J^ 
estates,  aud  hereditaments,  for  money,  or  other  ^^ood  considerations,  fraudulent  and 
may  have,  incur  and  receive  great  loss  and  prejudice  by  reason  of  oorinoiucoii. 
firaudulent  and  covinous  conveyances,  estates,  gifts,  grants,  charges,  ^«y*»<*»»  &«., 
and  limitations  of  uses  heretofore  made  or  hereafter  to  be  made  of 
in  or  out  of  lands,  tenements,  or  hereditaments  so  purchased  or  to  be 
purchased ;  which  said  gifts,  grants,  chaiges,  estates,  uses,  and  con- 
veyances were,  or  hereaft;er  shall  be,  meant  and  intended  by  the 
parties  that  so  make  the  same  to  be  fiaudulent  and  covinous,  of 
purpose  and  intent  to  deceive  such  as  have  purchased,  or  shall  pur- 
chase, the  same ;  or  else,  by  the  secret  intent  of  the  parties,  the 
same  to  be  to  their  own  proper  use,  and  at  their  free  disposition, 
coloured  nevertheless  by  a  feigned  countenance,  and  show  of  words 
and  sentences,  as  though  the  same  were  made  bondjidey  for  good 
causes,  and  upon  just  and  lawiul  considerations."      Tne  second  sec- 
tion then  enacts,  ^^that  all  and  every  conveyance,  grant,  charge.  And  enacts, 
lease,  estate,  incumbrance,  and  limitation  of  use  or  uses  of  in  or  out  thatfrwiduleBt 
of  any  lands,  tenements,  or  other  hereditaments  whatsoever,  had  or  mado  to^dT 
made  for  the  intent  and  of  purpose  to  defraud  and  deceive  such  ceivepor- 
person  or  persons,  bodies  pohtic  or  corporate,  as  have  purchased  or  J^***|2*^*^^ 
shall  afterwards  purchase  in  fee-simple,  fee  tiul,  for  life,  lives,  or  years,      ^^ 
the  same  lands,  tenements  and  hereditaments,  or  any  part  or  parcel 
thereof,  so  formerly  conveyed,  ffranted,  leased,  chaiged,  incumoered, 
or  limited  in  use,  or  to  defraud  and  deceive  such  as  have  or  shall 
purchase  any  rent,  profit,  or  commodity  in  or  out  of  the  same,  or 
any  part  thereof  shall  be  deemed  and  taken  "  (only  as  against  that 
person,  body  politic,  &c.,  their  heirs,  successors,  executors,  &c.,  and 
persons  lawmUy  claiming  under  them,  which  so  purchase  for  money 
or  other  good  consideration,  the  same  lands,  &a,)  ''  to  be  utterly 
void."     ^d  the  third  section  enacts,  '^tbstt  aU  and  every  the  And  that  the 
parties  to  such  feigned,  covinous,  and  fraudulent  gifts,  grants,  leases,  EII^!Jjl!^^ 

1  1/*  II"*!!  conTeyancc9» 

charges  or  conveyances  before  expressed,  or  being  pnvy  and  know-  ^rho  avow  the 
ing  of  the  same  or  any  of  them,  which  shall  wittingly  and  vdllingly  Mune,  shall 
put  in  ure,  avow,  maintain,  justify  or  defend  the  same  or  any  of  fe^JJJJ^of  J|*^" 
them  as  true,  simple,  and  done,  liad  or  made,  bond  fdey  or  upon  year's  value  of 
good  consideration,  to  the  disturbance  or  hindrance  of  the  said  pur-  the  lands,  &c., 
chaser  or  purchasers,  lessees  or  crantees,  or  of  or  to  the  disturbance  !^l,5!i??l^«* 
or  hindnulce  of  thdr  hein,  sac^iTexecuton,  adimnktraton  or  fo^Th^ 
assigns,  or  such  as  have  or  shall  lawfully  claim  any  thing  by,  from,  year. 
or  under  them  or  any  of  them,  shall  incur  the  penal^  and  forfeiture 
of  one  year's  value  of  the  said  lands,  tenements,  and  hereditaments, 
so  purchased  or  charged ;"  (the  one  moiety  to  the  crown,  and  the  other 
moiety  to  the  party  grieved,  to  be  recovered  in  any  of  the  Queen's 
courts  of  reconl,  by  action,  \'c.,)  ^'  and  also,  being  thereof  lawftilly 
convicted,  shall  suffer  imprisonment  for  one  halfyear  without  bail 
or  mainprise."  (z) 

The  statutes  relating  to  those  cheats  which  are  effected  by  means  9  Ann.  c.  14, 
of  cards,  dice,  and  other  kinds  of  gamina  (and  particularly  the  statute  •^  ^^^ 
9  Anne,  c.  14,)  have  been  mentioned  m  a  former  part  of  this  trea-  fj^'l!?!^!!!!!! 

f  s  *^  '"^  ***  gaming, 

tise.  \a) 

(s)  See  1  Chitt3['8  Statutes,  387,  for  the      6  B.  &  Ad.  131.  S.  C.  2  N.  &  M.  64,  and 
cases  decided  on  this  statute  -.  to  which  may       Kerrison  o.  Dorrien,  9  Bing.  76. 
be  added  Doe  dem  Tunstill  o.  Bottriell,  (a)  AnU^  vol.  I,  p.  45iS. 
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9  G«a  2y  e.  6» 
■•  4.  Penomt 
pretending 
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witchcraft,  &c, 
tell  fortnneiv 
&c«,  and  being 
conTicted,  are 
to  be  mpn- 
sonedfor  a 
yew,  &C. 


83060.^ 
c.  56, 
relaliii|^to 
tbegimigof 


toierrants 
madepnmih- 
ablel^a 
penalty  on 
coufictioo  be- 
fore two 


66Gea3, 
o.  63,  g.  12. 
Oflioera  or 
aervanti  of  tbe 
Penitentiary 
atMiUbank, 
making  any 
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The  9  Grea  2,  c.  6,  repeals  certain  acts  relating  to  conjuration^ 
witchcraft,  &c,  and  then,  for  the  more  effectual  preventing  and 
punishing  of  any  pretences  to  any  acts  or  powers  of  witchcraft, 
sorcery,  mchancment,  or  conjuration,  whereby  ignorant  persons  are 
frequently  deluded  and  demtuded;  enacts,  ^'that  if  any  person 
shall  pretend  to  exercise  or  use  any  kind  of  witchcraft,  sorcery,  in- 
chantment,  or  conjuration,  or  undertake  to  tell  fortunes,  or  pretend 
fiom  his  or  her  skill  or  knowledge  in  any  occult  or  crafty  science  to 
discover  where  or  in  what  manner  any  goods  or  chattels,  supposed 
to  have  been  stolen  or  lost,  may  be  found ;  every  person  so  offending, 
being  thereof  lawftilly  convicted  (on  indictment  or  information  in 
Engumd,  or  on  indictment  or  libel  in  Scotland),  shall,  for  every  such 
offence,  suffer  imprisonment  by  the  space  of  one  whole  year  without 
bail  or  mainprise,  and  once  in  every  quarter  of  the  said  year  in  some 
market  town  of  the  proper  county  upon  the  market  day,  there  stand 
openly  on  the  pillory  by  the  space  of  one  hour,  (b)  and  also  shall 
(if  the  court  by  which  such  juogment  shall  be  given  shall  think  fit) 
be  obliged  to  g^ve  sureties  for  his  or  her  good  behaviour,  in  such  sum 
and  for  such  time  as  the  said  court  shaU  judge  proper  according  to 
the  circumstances  of  the  offence,  and  in  such  case  shall  be  furmer 
imprisoned  until  sucJi  sureties  shall  be  given." 

The  32  Greo.  3,  c.  56,  entitled,  **  An  act  for  preventing  the  coun- 
terfeiting of  certificates  of  the  characters  of  servants,"  after  reciting 
the  great  and  increasing  evil  occasioned  by  false  and  counterfeit 
characten  of  servants  bemg  given  either  peraonally,  or  in  writing,  by 
evil  disposed  persons,  enacts,  that  any  person  falsely  personating  any 
master  or  mistress,  or  the  executor,  administrator,  wife,  relation, 
housekeeper,  steward,  agent,  or  servant,  of  a  master  or  mistress,  and, 
either  personally  or  in  writing,  giving  a  false  character  to  a  servant ; 
or  pretending,  or  falsely  asserting  in  writing,  that  a  servant  had  been 
hired  for  a  period  of  time,  or  in  a  station,  or  was  dischaiged  at  any 
other  time,  or  had  not  been  hired  in  any  previous  service,  contrary 
to  truth ;  and  any  person  offering  himself  or  heraelf  as  a  servant, 
pretending  to  have  served  where  he  or  she  has  not  served,  or  with  a 
mlse  certificate  of  character,  or  who  shall  alter  such  certificate ;  and 
any  person  who  having  before  been  in  service  shall  pretend  not  to 
have  been  in  any  previous  service ;  shall,  on  conviction  before  two 
justices,  forfeit  the  sum  of  twenty  pounds,  {d  ) 

Tlie  statute  56  Geo.  3,  c.  63,  which  was  passed  for  regulating  the 
general  penitentiary  for  convicts  at  Millbank,  in  the  county  of  Mid- 
dlesez,  enacts  by  sec  12,  that  if  the  committee  (appointed  by  the  act) 
shall  suspect  any  fi'audulent  or  improper  chai^ges  in  any  accounts  of 
the  governor,  or  other  officer  or  servant,  or  any  omission  therein, 
they  may  examine  on  oath,  &c. ;  and  in  case  there  shall  appear  any 


(h)  The  punishment  of  the  pillory  is 
abolished  by  the  1  VicL  c.  23. 

(d)  See  the  different  sections  of  the  sta- 
tute, the  substance  of  which  only  is  here 
^▼en.  The  statute  pondes  also  that  the 
informer  may  be  a  witness,  and  indemnifies 
offenders  discorering  accomplices  before 
information.  It  also  gives  a  form  of  con- 
viction, provides  for  3ie  recovery  of  the 
penalties,  and  gives  an  appeal  to  the  quarter 
sessions.  An  abstract  of  the  statute  is 
given  in  5  Bum*s  Just    Servants,  sec.  ii. 


In  8  Ev.  Col.  Sut  Pt.  VI.  CI.  xxxl  No 
12,  p.  909,  note  (/),  the  learned  editor  says, 
that  a  case  which  he  had  lately  known  to 
occur,  is  not  within  the  provisions  of  the 
act,  although  attended  with  all  the  mischiefii 
intended  to  be  provided  against  by  it, 
viz,,  the  case  of  assuming  the  name  of  an- 
other person  who  has  been  a  servant  in  the 
same  place  with  the  offender.  As  to  the 
civil  consequences  of  knowingly  giving  a 
false  character,  sec  1  Black.  Com.  432, 
note  (13). 


CBAP.  XXXI.  ^  3.]         by  other  Statutes.  ^^7 

febe  entiy,  knowinffly  made,  or  any  firaudulent  omiflsion,  or  otber  5J?^J5?^  * 
fraud  or  collusion,  tney  may  dismiss  the  officer,  &c.,  and  cause  an  oiQj,gioii'ui 
indictment  to  be  preferred  aniinst  them  at  the  next  Quarter  or  other  tlieir  aocoonti, 
^neral  session  of  the  peace  tor  the  county  wherein  tne  penitentiary  ^/J^^  ^ 
IB  situated,  or  any  other  adjoining  county,  and  that  in  case  the  per- 
son indicted  be  round  guilty  of  such  offence,  he  shall  be  punishea  by 
fine  and  imprisonment  at  tne  discretion  of  the  court 

We  have  already  seen  the  provisions  relative  to  the  fraudulent 
omissions  in  the  schedules  of  insolvent  debtors,  {e) 

The  annual  mutiny  acts  usually  contain  clauses  providing  for  the  ICntinjacts. 
punishment  of  apprentices  and  other  persons  fraudulendy  enlisting 
themselves.  (/*) 

Cheats  and  frauds  and  false  personation,  for  the  purpose  of  ob- 
taining the  pay,  prize-money,  &c.,  of  soldiers  or  sailors  are  mentioned 
in  subsequent  Cnapters.  {g) 

In  adaition  to  the  statutes  which  have  been  thus  mentioned  there  2!!d^-*"^ 
are  others  relating  to  cheats  or  frauds  practised  by  servants  and  tieuUr^JSiik 
others,  in  particukr  trades,  and  punishable  by  pecuniary  fines  or 
summary  proceedings,  before  magistrates,  which  will  be  found  ar- 
ranged under  their  proper  titles  in  that  very  excellent  work,  ^*  Dr. 
Bum's  Justice  of  the  PeaceJ" 

(ti)  Ante,  p.  235.  a  toldMr,  and  obtain  the  Kioff*!  bounty. 

(^)  As  to  similar  offences  by  persons  Jones*s  case, ante,  p.  278.    Andsee  Bnmls 

e»bstiD|f  into  the  marine  forces,  see  the  Just,  Military  Lam» 

annual  acts  relating  to  those  foroes.    We  (g)  See  poet.    Chap,  ixsiii.      On  the 


hare  seen  that  it  was  a  cheat  or  fraod  at      Fargerp  tf  OJjMal  Pnffert,  |v. ;  and  Chap, 
oomaum  law  for  an  apprentice  to  enlist  as      xzzt.     On  Fabe  FenonaUim, 
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CHAPTER  THE  THIRTY-SECOND. 


OF  FOBOERT. 


DcBnition  of 
the  offoncc. 


A  publication 
or  uttering  of 
tho  forged 
instrument  is 
not  necessary 
to  complete 
the  ofienco  of 
forgery. 


Forgery  at  common  law  has  been  defined  as  '^the  feaudulent 
naakiny  or  alteration  of  a  writing  to  the  preiudice  of  another  man's 
right;  (g)  or,  more  recently,  e»  *' a  false  making,  a  making  nuUo 
antmoy  of  any  written  instrument,  for  the  purpose  of  fraud  and 
deceit:" (6)  the  word  "making"  in  this  last  definition  beinff  con- 
sidered as  including  every  alteration  of,  or  addition  to,  a  true  mstru-'' 
ment  (c)  Besides  the  offence  of  forgery  at  common  law,  which  is 
of  the  degree  only  of  misdemeanor,  there  are  a  great  many  kinds  of 
forgery,  ^pedally  sub|ected  to  punishment  by  the  enactments  of  a 
variety  of  statutes,  which  many  years  ago  were  spoken  of  as  so 
multiplied  as  almost  to  have  become  general,  (d) 

These  statutes,  which,  for  the  most  part,  made  the  forgeries,  to 
which  they  related,  capital  offences,  were  consolidated  bv  the  1  Wm.  4, 
c«  66.  At  present  it  will  be  attempted  briefly  to  review  the  doc- 
trine of  foigery  at  common  law,  together  with  such  principles  and 
decided  points  as  (though  some  of  them  may  have  arisen  in  prosecu- 
tions upon  particular  statutes)  appear  to  be  of  general  application. 
And,  pursuing  the  order  of  the  definitions  above  given,  we  may 
consider,  L  Of  the  making  or  alteration  of  a  written  instrument 
necessary  to  constitute  forgery;  IL  Of  the  toritten  instruments 
in  respect  of  which  forgery  may  be  committed;  and  IQ.  Of  the 
fraud  and  deceit  to  the  prejudice  of  another's  right  We  may  then 
briefly  treat,  IV.  Of  principals  and  accessories ;  and  V.  Of  the 
indictment^  trials  evidenccy  and  punishment. 

In  the  first  place,  however,  it  should  be  observed  that  the  offence  [I 
of  forgery  may  be  complete,  though  there  be  no  publication  QX^n 
uttering  of  the  Gorged  instrument.     For  the  very  making  withTy 
fraudulent  intention,  and  without  lawfiil  authority,  of  any  instrument 
which,  at  common  law,  or  by  statute,  is  the  subject  of  torgery,  is  of 
itself  a  sufficient  completion  of  the  offence  before  publication ;  and 
though  the  publication  of  the  instrument  be  the  medium  by  which 
the  intent  is  usually  made  manifest,  yet  it  may  be  proved  as  plainly 
by  other  evidence,  {e)    Thus,  in  a  case  where  the  note,  which  the 


(a)  4  Black.  Com.  247. 

(6)  2  East,  P.  C.  c.  19,  «.  1,  p.  852. 
Bex  9.  Parkes  and  Brown,  2  Leach 
785.    2  East,  P.  C.  c.  19,  i.  49,  p.  965. 

(e)  Id.  t6uf.  Ai  to  the  word  forge,  it 
it  said  in  3  Inst.  169,  <*To  forge  is 
mttapborically  taken  from  the  smith,  who 


beateth  npon  his  anvil,  and  fergeth  what 
fashion  or  shape  he  will  r  the  oflenoe  is 
called  crimmfaki,  and  the  oflenderyo^ 
sorttw ;  and  the  Latin  word  to  forge  is 
/abort,  or  fabrieare,** 

(d)  4  Black.  Com.  248. 

(e)  2  East,  P.  C.  c  19,  s.  4,  p.  865. 


CHAP.  XXXII.  §  1.]      Making  J  Alteration^  Sfc. 

prisoner  was  chai^ged  with  having  forged,  was  never  published,  but 
was  found  in  his  possession  at  the  time  he  was  apprehended,  no  ob* 
jection  was  taken  to  the  conviction,  on  the  ground  of  the  note  never 
having  been  published,  there  being  in  the  case  circumstances  suffi- 
cient to  warrant  the  jury  in  finding  a  fraudulent  intention.  (  /)  At 
the  present  time  most  of  the  statutes  which  relate  to  forgerv  make 
the  publication  of  the  forged  instrument,  with  knowledge  of  the  fact, 
a  substantive  ofience. 
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SECTION  L 

Of  the  Making  or  AUeraiion  of  a  Written  Instrument  necesiory  to 

constitute  Forgery. 

Not  only  the  fabrication  and  false  making  of^e^bj^of  a  written 
instrument,  but  a  fraudulent  insertion,  alteration^  or  erasure,  even  of 
a  letter,  in  my  material  part  of  a  true  mstnimen^  wheretiy  a  new 
operation  is  given  to  it,  will  amount  to  forgery ;  and  this,  altnough  iti^^^^^^^^    ^ 
beaner^ards  executed  by  another  person  ignorant  of  the  deceit  (^)|!oo^titute 
And  the  fraudulent  application  of  a  true  signature  to  a  false  in8tru-«fo^^''y- 
ment,  for  which  it  was  not  intended,  or  vice  versd,  will  also  bel 
foiwry.  (A)    Thus  it  is  forgery  in  a  man  who  is  ordered  to  draw  ar 
will  for  a  sick  person,  to  insert  legacies  in  it  of  his  own  head.  (0 
if  a  man  insert  in  an  indictment  the  names  of  those  against  whom, 
in  truth,  it  was  not  found ;  (k)    Or,  if,  finding  another  name  at  the 
bottom  of  a  letter,  at  a  considerable  distance  from  the  other  writing, 
he  caused  the  letter  to  be  cut  off,  and  a  ji^eneral  release  to  be 
written  above  the  namc^  and  then  take  off  the  seal,  and  fix  it  under 
the  release.  (I)    And  in  a  late  case  it  appears  to  have  been  considered 
that  if  a  party  make  a  copy  of  a  receipt,  add  to  such  copy  material 
words,  not  in  the  original,  and  then  offer  it  in  evidence  on  a  sugges- 
tion of  the  original  being  lost,  he  may  be  prosecuted  for  forgery,  (m) 
The  firaudulent  jJteration  of  a  material  part  of  a  deed  is  forgery ;  as 
the  making  a  lease  of  the  manor  of  Dale  appear  to  be  a  lease  of  the 
manor  of  Sale,  by  changing  the  letter  D.  into  an  S. ;  or  the  making 
a  bond  for  five  hundred  pounds,  expressed  in  figures,  seem  to  have 
been  made  for  five  thousand :  (n)  and  though  it  seems  to  have  been 
thought  that  a  deed,  so  altered,  is  more  properly  to  be  called  a  false 
than  a  forged  deed,  not  being  forged  in  die  name  of  another,  nor  his 


(/)  Elliott's  case,  1777,  1  Leach,  175. 
2  East,  P.  C.  c.  19,  s.  44,  p.  951.  2  New 
R.  93,  note  (a).  And  see  also  Crocker's 
case.  Buss.  &  Rj.  97.  2  Leach,  987, 
where  it  appean  to  have  been  holden  by 
I|e  Blanc,  J.,  that  though  the  note  there  in 
question  had  been  kept  in  the  prisoner's 
possession,  and  never  attempted  to  be 
ottered  by  him ;  yet  it  was  a  question  for 
the  jury  under  all  the  circumstances  of  the 
case,  whether  the  note  had  been  made  in- 
nocently, or  with  an  intent  to  defraud. 

(y)  2  Eaft,  P.  C.  c.  19,  s,  4,  p.  855. 

{h)  Id.  ibid. 

(t)    Noy.   101.    Moor,    759,    760.     3 


Inst  170.     1  Hawk.  P.  C.  c.  70,  a.  2. 
Bac.  Ah.  Fotymy(A). 

(A)  Bex  V.  Marsh  and  others,  3  Mod. 
66.     1  Hawk.  P.  C.  c  70,  s.  2, 

(0  3  Inst.  171.  1  Hawk.  P.  C.  c.  70, 
8.  2.     Bac.  Ab.  Forgtry  (A). 

(m)  By  Lord  Ellenborough,  C.  J.,  in 
Upfbld  V  Leit,  5  Esp.  100.  The  words 
inserted  were  **  in  full  of  all  demands.** 

(n)  Moor,  619.  I  Hawk.  P.  C.  c.  70, 
s.  2.  So  in  Elsworth's  case,  2  East,  P.  C. 
c.  19,  8.  58,  p.  986,  where  a  cypher  being 
added  after  the  figure  8,  the  bill,  which  was 
for  8/. ,  became  a  bill  for  80/. 
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Of  Forgery. — Of  the  necessary      [book  iv. 

seal  nor  hand  counterfeited ;  (o)  yet,  according  to  the  better  opinion, 
such  an  alteration  amounts  to  forgery  ;  on  the  ground  that  the  fraud 
and  yilhiny  are  the  same,  as  if  there  were  an  entire  making  of  a  new 
deed  in  another's  name ;  and  also  that  a  man's  hand  and  seal  are 
fidsely  made  use  of  to  testify  his  assent  to  an  instrument,  which, 
after  such  an  alteration,  is  no  more  his  deed  than  a  stanger's.  (p) 
Altering  the  date  of  a  bill  of  exchange  after  acceptance,  and  thereby 
accelerating  the  time  of  payment,  would  come  within  the  same 
rule,  iq)  So  altering  a  bill  payable  at  three  months,  into  a  bill 
payable  at  twelve  months  is  forgery,  (r)  And,  upon  the  principle 
that  the  false  making  of  any  part  of  a  genuine  note,  which  may  give 
it  a  greater  currency,  is  forgery  ;  it  was  holden,  in  a  modem  case, 
that  where  a  note  of  country  bankers  was  made  payable  at  their 
house  in  the  country,  or  at  their  banker's  in  London,  and  the  London 
banker  had  failed,  it  was  forgery  to  alter  the  name  of  such  London 
banker  to  the  name  of  another  London  banker,  with  whom  the 
country  bankers  had  made  their  notes  payable  subsequent  to  the 
fidlure.  The  Judges  held  that  the  act  done  by  the  prisoner  was  a 
false  making,  in  a  circumstance  material  to  the  value  of  the  note,  and 
its  facili^  of  transfer,  by  making  it  payable  at  a  solvent  instead  of 
an  insolvent  house,  {g)  And  upon  the  general  principle  that  the 
alteration  of  a  true  instrument  makes  it,  when  altered,  a  for^ry  of 
the  whole  instrument,  it  was  holden  that  where  the  indictment 
charged  the  prisoner  with  ''  making,  forging,  and  counterfeiting"  a 
bill  of  exchange,  and  with  uttering  it,  knowing  it  to  be  forged;  and 
the  evidence  was  of  an  alteration  of  the  bill  of  exchange  from  10/1  to 
50/1  in  the  part  of  it  in  which  the  sum  is  expressed  in  figures,  and  also 
in  the  part  in  which  it  is  expressed  in  letters,  the  prisoner  was 
properly  convicted ;  though  the  statute,  on  which  the  indictment 
proceeded,  7  Geo.  2,  c.  22,  contained  the  word  cdter  as  well  as  the 
word  forge ;  *4f  any  person  shall  falsely  make,  alter,  foige,  or  counter^ 
feit,  or  utter,  or  publish,  as  true,  any  false,  altered,  forged,  or 
counterfeited,  &c. ;"  firom  which  it  vras  contended  that  to  alter  a 
bill  of  exchange  vras  made  a  distinct  offence,  {t)  So  altering  a 
banker's  one  pound  note  by  substituting  the  word  ten  for  the  word 
one,  was  held  to  be  foigery.  («)  Apd  discharging  one  indorsement 
and  inserting  another,  or  making  it  thereby  a  general  instead  of  a 
special  indorsement,  has  been  holden  to  oe  ^tering  an  indorse- 
ment (v) 

So  if  a  person  gives  another  a  blank  acceptance,  and  at  the  time 
limits  the  amount  either  by  writing  upon  it  or  otherwise,  and  if  iiv 


(o)  3  Init  169. 

(  p)  1  Hawk.  P.  C.  c  70,  s.  2.     Bm. 
Ab.  Foraerff  (  A),  in  the  notM. 

(9)  miet  V.  Mfllff,  4  T.  R.  330.  2 
Ewt,  P.  C.  c.  19.1.  4,  p.  853. 

(r)  Rex  o.  Atkiofon,  7  C  Ac  P.  669, 
Park»J.A.  J. 

(«)  Rex  9.  Treble,  2  Tannt.  328, 
3  LeMd^  1040.  Ruts.  &  Ry.  164.  The 
■Iteratioii  was  effected  by  pasting  a  slip  of 
paper  bearing  the  wordi  RamiMttom  and 
Cob,  o?er  the  words  Bloxam  and  Co.,  in 
the  same  manner  as  the  prosecutors  had 
diemseWes  altered  their  re-issoable  notes 
after  the  ftiliire  of  their  first  London 
bftskers,  Blozam  and  Co. 

(0    Teague^ft  case,  wr,  Le  Blanc,  J., 


Hereford  Sum.  Ass.  1802,  Mich.  T.  1802. 

2  East,  P.  C.  c.  19,  s.  55,  p.  979.  Rnss. 
&  Ry.  33.  The  judra  held  that  the  point 
was  governed  by  Dawson's  case,  liDch. 

3  Geo.  1.  1  Str.  19.  2  East,  P.  C.  c.  19, 
s.  65,  p.  978,  where  the  prisono*  having 
altered  the  figure  of  2  in  a  bank  note  to  5 
Q2202.  to  5202.)  ten  of  the  judges  apeed 
uat  it  was  forging  and  oounterfeitmg  a 
bank  note;  and  that  3  Inst  171. 172.  was 
not  law  in  tins  respect ;  for  mim  asmmptit 
nugni  be  pleaded  tosu^  a  note. 

(v)  Rex  e.  Post,  East.  T.  1806,  and 
Russ.  &  Ry.  101. 

(e)  Rex  o.  Birkett  and  Brady,  Russ. 
k  Ry.  261. 


cfiAP.  xxxii.  §  1.]     Making,  Alteration^  ^c.  ^21 

the  filling  up  of  the  acceptance  that  amount  be  exceeded,  with   having  autho- 


forgery.     The  prisoner  was  indicted  for  forging  the  following  Bill  of  cep^icefor 

exchange.  one  sum  only, 

«  London,  August  20,  1836.       I?,*"  °P  ^^^ 

u^K{\(\  ®  bill  for  a 

A^*y^»  larger  sum. 

Two  months  after  date  pay  to  my  order  the  sum  of  five  {v) 
hundred  pounds  value  received. 

"  C.  Taylor." 
"  To  the  Rev.  C.  H.  Jenner, 

No.  1,  Chesterfield-street,  May  Fair." 

It  appeared  that  in  consequence  of  an  advertisement  offering  to 
lend  money,  Mr.  Jenner  wrote  a  letter,  stating  that  he  was  anxious 
to  borrow  500/.,  and  afterwards  saw  the  prisoner.  Mr.  Jenner  told 
him  he  wanted  money  ;  the  prisoner  asked  what  sum ;  Mr.  Jenner 
said  2002.  for  one  twelvemonth,  and  some  discussion  arose  as  to  Mr. 
Jenner's  means  of  repaying  it  The  prisoner  said  he  had  the  money, 
and  appointed  to  meet  Mr.  Jenner  the  next  day  in  London,  mi. 
Jenner  on  the  next  day  saw  the  prisoner,  who  took  ft-om  his  pocket 
book  a  stamped  piece  of  paper,  and  wrote  something  on  the  upper 
comer  of  it  on  the  left  hami,  which  Mr.  Jenner  could  not  then  ais- 
tinguish,  and  which  he  handed  to  Mr.  Jenner,  and  requested  him  to 
write  on  it  "  accepted  "  and  his  name  ;  which  Mr.  Jenner  did,  and 
also  wrote  on  it  "  at  the  Bank  of  England,"  at  the  prisoner's  desire. 
The  prisoner  said  he  should  leave  Mr.  Jenner  for  some  purpose ; 
Mr.  Jenner  said  "  then  of  course  you  will  leave  the  cheque  with 
me*"  The  prisoner  said  that  was  unnecessary,  and  said  '^  to  shew 
you  there  can  be  nothing  wrong  there  are  the  figures  denoting  200/, 
written  in  the  comer."  Mr.  Jenner  then  looked  at  the  comer  and 
observed  written  in  the  comer  200/. ;  which  figures  Mr.  Jenner 
stated  must  have  been  written  before  he  wrote  his  acceptance.  The 
prisoner  then  took  the  cheaue  away,  and  the  parties  were  to  meet  at 
the  bank  coffee-house  in  haif-an-hour.  Mr.  Jenner  went  there  but 
the  prisoner  did  not  come.  Mr.  Jenner  stated  that  he  mentioned 
500/.  in  the  letter  as  a  nominal  sum,  wishing  to  know  what  the 
expense  of  that  might  be,  not  having  exactly  made  up  his  mind 
when  he  wrote  what  sum  he  wanted ;  but  it  did  not  appear  that  he 
gave  that  explanation  to  the  prisoner.  Mr.  Jenner  stated  he  never 
gave  the  prisoner  any  authority  to  fill  up  that  paper  for  a  greater 
sum  than  200/.,  but  it  did  not  appear  that  he  made  any  such  distinct 
declaration  to  the  prisoner.  Early  in  August  the  prisoner  told  one 
Edwards  he  had  an  acceptance  of  Mr.  Jenner's  for  500^  which  he 
wished  him  to  buy,  and  at  a  subsequent  time  Edwards  agreed  to  buy 
the  bill  for  five  shillings  in  the  pound.  He  then  saw  it,  and  it  was 
perfectly  blank,  with  the  exception  of  the  acceptance :  there  was  a 
stamp  on  it,  and  he  noticed  a  stain  in  the  left  hand  upper  comer. 
The  prisoner  afterwards  produced  the  blank  acceptance  with  the 
name  C.  Taylor  as  drawer,  and  C.  Taylor  as  indoreer :  nothing  else 
was  then  written :  Edwards  then  desired  the  prisoner  to  draw  the 
body  of  the  bill,  which  he  did.  Edwards  made  some  observations 
on  me  bill  being  for  500L    The  prisoner  produced  the  letter  from 

(o)  It  is  **  two/'  by  mistake,  in  the  report  in  R.  &  M.  C.  C.  R. 
VOL,  II.  Y 


Filling^  up  a 
blank  cheque 
to  which  there 
is  a  gignature, 
11  forgery. 


A  bill  of  ex- 
change must 
be  complete  at 
the  time  an 
acceptance  is 
written  on  it, 
or  it  is  not 
a  forgery  of  the 
acceptance. 


Of  Forgety. — Of  the  tiecessary        [ book  i v. 

Mr.  Jenner  in  corroboration  that  the  bill  was  for  500iL  It  was 
proved  that  an  acid  had  been  used  on  that  part  of  the  paper  where 
the  stain  was,  and  that  an  acid  applied  there  would  have  the  effect 
of  discharging  ink.  The  jury  found  the  prisoner  guihy  and  said  that 
they  were  of  opinion  that  the  figures  denoting  200i  were  in  the 
corner  of  the  paper  when  it  was  taken  away  by  the  prisoner  from 
Mr.  Jenner,  and  also  that  the  authority  to  fill  up  the  bill  was  con- 
fined to  200/.  Upon  a  case  reserved  it  was  contended  that  the 
facts  amounted  only  to  a  fi^ud.  and  did  not  constitute  the  crime  of 
forgery.  The  prisoner  had  authontv  to  draw  a  bilL  and  a  mere 
excess  of  authonty  was  a  firaud  only,  andnot  forgeryT  That  the  200/. 
in  the  margin  were  no  part  of  the  bill,  and  did  not  Umit  the  accept* 
ance  ;  but  the  Judges  were  unanimously  of  opinion  that  filling  up 
the  bill  for  500/.,  me  prisoner  having  no  autnority  beyond  200L, 
was  a  false  making  of  a  bill  for  500/.,  and  that  the  conviction  was 
tlierefore  right,  (tv) 

Filling  in  the  pody  of  a  blank  cheque  to,  which  a  signature  is 
attached,  without  any  authority,  is  a  forgeryr  The  prisoners  were 
indictecl  for  uttering  a  forged  cheque,  and  it  appeared  that  one 
Townsend  was  in  the  habit  of  signing  blank  cheques,  and  leaving 
them  with  his  clerk  when  business  called  him  away  from  home ;  one 
of  these  cheques  fell  into  the  hands  of  the  prisoners,  who  filled  up 
the  blank  with  the  words  ^*  one  hundred  pounds,"  and  dated  it ;  it 
was  objected  that  the  signature  being  genuine,  it  could  not  be  said 
that  the  prisoner  had  uttered  a  forged  instrument ;  but  Bayley,  J., 
held  that  it  was  a  forgery  of  the  cheque.  By  filling  in  the  bixly  and 
dating  it,  it  was  made  a  perfect  instrument,  which  it  previously  was 
not,  and  although  it  was  not  in  point  of  fact  made  entirely  by  the 
prisoners,  yet  it  had  been  held  that  the  doinyi;  that  which  is  necessary  I 
to  make  an  imperfect  instrument  a  perfect  one  is  a  forgery  of  thej 
whole,  (a?) 

^^BSfwhere  the  instrument  is  imperfect  as  a  bill,  when  the  name  of 
another  is  written  upon  it,  it  is  not  a  foigery^of  the  acceptance^ 
Upon  an  indictment  for  forging  and  uttering  a  forged  acceptance 
of  a  bill  of  exchange,  an  accomplice  proved  that  the  prisoner  pro- 
duced a  blank  stamp  from  his  pocket,  and  wrote  the  names  *^  Stiff 
and  Sims  "  across  i^  and  then  gave  it  to  the  witness,  who  two  days 
after  in  the  absence  of  the  prisoner  drew  the  bill  for  1000/^  on  the 
stamp,  Patteson,  J.,  doubted  whether  the  charge  of  forgery  could  be 
supported ;  because  at  the  time  when  the  names  *'  Stiff  and  Sims'* 
were  written  on  the  stamp  by  the  prisoner,  it  was  a  blank  paper,  (v) 
And  where  the  prisoner  was  indicted  for  forging  an  acceptance  of  a 
bill  of  exchange,  and  it  appeared  that  at  the  time  when  tne  prisoner 
caused  a  lad  to  write  the  name  of  ^^  John  Chapman  "  across  the  bill, 
as  the  acceptor  thereof,  (which  the  lad  innocently  did,)  a  blank  was 
left  in  the  bill  for  the  drawer^s  name ;  Parke,  B.,  held  that  the  indict- 
ment was  not  supported,  as  the  instrument,  to  which  the  foi^ged 


(ar)  Rex  v.  Hart,  R.  &  M.  C.  C.  R. 
486.  S.  C.  7  C.  &  P.  652. 

(x)  Wrights  case,  1  Lew.  135.  The 
learned  judge  also  was  of  opinion  that  if 
the  bankers  had  paid  the  cheque,  they 
might  have  recovered  the  amount  from  the 
prosecutor,  as  he  was  in  the  habit  of  leaving 
olank  cheques  out  with  hb  name  written  at 


the  bottom. 

(y)  Reg.  9.  Cooke  8  C.  &  P.  582  Hb 
lordship  did  not  think  the  point  material, 
because  the  prisoner  had  uttered  the  bill 
afterwards,  and,  as  he  wrote  the  names  on 
it,  he  roust  have  known  the  acceptance  to 
be  a  forgery. 
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acceptance  was  affixed,  was  not,  at  the  time  of  such  supposed  foreery, 
a  bill  of  exchange,  there  being  no  drawer^s  name.  His  Lordship 
referred  to  the  terms  of  the  1  Wm.  4,  c,  66,  s.  4,  which  do  not  make 
it  forgery  merely  to  counterfeit  an  acceptance,  but  an  acceptance  of 
a  biU  of  exchange,  (z)  "*" 

The  expunging,  by  means  of  lemon  iuice  (laid  in  the  indictment  Expunging  an 
to  be  a  certain  liquor  unknown  to  the  jury,)  an  indorsement  on  a  indoreement 
bank  note,  was  holden  to  be  a  ramna  of  the  indorsement  within  the  ^^ 
8  &  9  Wm.  3,  c.  20,  s.  36,  (now  repealed)  which  related  to  the 
altering  qj^  raising  any  indorsement  on  any  bank  bill,  &c.  (a) 

In  a  case  where  the  prisoner  procurea  a  deed  to  be  forged,  as  Forgery  and 
fix>m  one  J.  M.  and  his  son,  conveying  a  certain  estate  for  life  to  wbgequent 
M.  K. ;  and,  after  the  death  of  one  of  the  supposed  grantors,  had  tij^^dwd"  ^ 
procured  the  foiled  deed  to  be  altered  by  emamng  the  grantee's 
estate  to  a  fee ;  and  was  convicted  of  forging  and  uttering  it  in  the 
state  to  which  it  was  so  altered ;  this  was  holden  to  be  well  by  all 
the  Judges;  as  being  no  less  a  foigery  after  than   before  such 
alteration.  (6) 


was  airected  to  msert :  but  it  appears  to  nave  t>een  holden  tnat  it  tne>  written  instm- 
omission  of  a  bequest  to  one  cause,  a  material  alteration  in  the  limi-  ment. 
tation  of  a  bequest  to  another,  as  where  the  omission  of  a  devise  of 
an  estata  for  life  to  one  man  causes  a  devise  of  the  same  lands  to 
another  to  pass  a  present  estate,  which  otherwise  would  have  passed 
a  remainder  only,  the  person  making  such  an  omission  is  guilty  of 
foi«ery.(c) 

A  man  may  be  guilty  of  foigery  by  making  a  false  deed  in  his  own  Making  a  falsa 
name.     Thus  it  has  been  holden  to  be  a  forgery  for  a  peison  to  make  ^^^  "» »  ">«>*» 
afeofoent  of  certain  lands  to  L  S.,  and  afterwards  to  make  a  deed  ^'^  """*' 
of  feoflhaent  of  the  saoae  lands  to  L  D.  of  a  date  prior  to  that  of  the 
feoffinent'to  I.  S. ;  lor  herein  he  fisJsifies  the  date  in  order  to  defraud 
his  own  feoffee,  by  making  a  second  conveyance,  which  at  the  time 
he  had  no  power  to  make,  (d)     And  it  is  also  said  that  his  crime 
would  have  oeen  the  same  if,  by  his  conveyance,  he  had  passed  only 
an  equitable  interest  for  good  consideration,  and  had  aftierwarcis 
by  such  a  subsequent  antedated  conveyance  endeavoured  to  avoid 
it  (e) 

If  a  bill  of  exchange,  payable  to  A.  6.  or  order,  get  into  the  hands  Indorsing  a  bill 
of  another  person  of  the  same  name  with  the  payee,  and  such  person,  of  exchange  by 
knowing  that  he  is  not  the  real  payee,  in  whose  favour  it  was  drawn,  l^l^^e^ 
indorse  it,  for  the  puipose  of  fraudulently  possessing  himself  of  the  name  astho 
money,  he  is  guil^  oi  forgery.  (/)  payee. 

The  uttering  of  a  note,  as  the  note  of  another  person,  has  been  jj  Uttering  a  note  .  ^ 
holden  to  be  torgery,  though  such  note  was  made  m  tha  aame  ^nftmej  madeinthe  ^  ^  At 
as  that  oi  the  prisoner.  i  that  of  the  /^^^f 

prisoner.     rV*'^ ' " 

(x)  Reg.  V,  Butterwick,  2  M.  &  Rob.  (c)  Moor.  760,    Voj.  101.    1   Hawk.       pf    l  ^j  '      ^  •/« 

ir6.     Rose  Cr.  Ev.  474.     The  biU  when  P.   C,  c.   70,  s.  6.    Bac.  Ab.    Forgery.      ^*^^  **4.^W    ^ 

prodnced  had  upon  it  the  names  ••  Elstob  2  East,  P.  C,  c  19,  s.  4,  p.  866.                     Au^   a-  fk^  <^  -  — 

and  Butterwick,"  as  the  drawers.     There  (d)  3  Inst  169.  PulL  46  b.   1  Hawk.,           ^             ^     ^ 

seems  to  ha?e  been  no  count  for  "^"^  P.  C,  c.  70,  s.  2.  Bac.  Ab.  Forgery  (A). 

in  this  case.     C   S.  6.  («)    I    Hawk.,   P.   C,  c.    70,  s.  2. 

"   {a)  Kex  ».  Bigg,  3  P.  Wms.  419.  Bac  Ab.  Forgery  (A)  in  the  notes.    Moor, 

(6)  Kinder's  case»  1 800.    2  East,  P.  C. ,  665. 

c.  19,  s.  4,  p.  855.  (/)  Mead  r.  Young,  4  T.  R.  28. 
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Parkes'  and 
Frown'8  case. 
Holdcn  to  bo 
forgery  to 
utter  a  note  as 
the  note  of 
another, 
though  made 
in  the  pi  i- 
soncr's  own 
name. 


Of  Forgery. — Of  the  necessary         [book  iv* 

The  point  arose,  in  the  following  case:  two  prisoners,  named 
Parkes  and  Brown,  were  indicted  for  forging  a  promissory  note,  of 
which  the  following  is  a  copy : — 

Ringhton,  Salop,  April  20,  1796. 
No.  B.  248. 
I  promise  to  pay  to  bearer,  on  demand,  at  Messrs.  Down,  Thorn- 
ton, and  Co.*8,  bankers,  London,  the  sum  of  Hve  Guineas,  for  value 
received.     For  Self  and  Co. 

Thomas  Bbowk.  {g) 
Five  Guineas. 

Entered,  T.  B. 

There  was  a  second  count  for  uttering  the  same,  knowing  it  to  be 
forged.  The  following  facts  appeared  in  evidence:  the  prisoner. 
Brown,  uttered  the  note  to  one  Hulls,  a  shoemaker,  in  part  payment 
for  a  quantity  of  boots  and  shoes  which  he  had  bought,  under  a 
pretence  that  he  was  a  Captain  Brown  of  the  1 7th  regiment,  and 
going  immediately  to  the  West  Indies.  At  the  time  wnen  he  bar- 
gained for  the  articles  at  HuUs's  shop,  he  told  Hulls  that  if  he  would 
send  his  boy  with  him  he  would  send  back  the  money :  but  Hulls 
declined  this,  and  went  himself  with  the  prisoner.  While  on  their 
way.  Brown  said  that  his  brother  was  agent  to  the  17th  regiment, 
and  would  buy  all  the  shoes  Hulls  had :  and  upon  their  coming  to  a 

Eublic-house,  he  invited  Hulls  to  go  in,  saying,  he  should  see  his 
rother  presently.  They  then  sat  down  tc^ther,  on  a  bench  in  the 
garden  of  the  public-house ;  and  Brown  proceeded  to  speak  further 
of  his  brother,  who,  he  said,  had  just  married  a  lady  with  a  fortune 
of  15,0002.,  and  had  deposited  it  in  the  hands  of  Down  and  Thorn- 
ton. After  some  time,  the  brother  not  appearing.  Brown  went  into 
the  house,  and  returned  again,  usine  expressions  of  disappointment 
at  the  absence  of  his  brother,  and  added :  ''I  am  sorry  I  cannot  pay 
you  in  gold :  but  I  can  pve  you  what  is  just  as  good,  one  of  my 
orother's  drafts,  for  which  I  have  been  ipto  the  house  to  get  cash, 
but  the  landlord  has  not  enough  by  him."  He  then  produced  the 
note  in  question,  and  gave  it  to  Hulls,  who  asked  if  it  was  on  the 
money  lodged  with  Down  and  Co.'s,  Brown  said  that  it  was ;  and 
added,  that  his  brother  and  he  always  paid  in  that  manner  on  demand, 
for  they  wanted  no  credit  He  then  appointed  Hulls  to  meet  him 
in  the  afternoon,  at  another  place,  where  he  would  pay  him  the 
balance.  The  note  was  soon  discovered  to  be  a  forgery,  and  Hulls 
could  hear  nothing  more  of  Brown.  It  further  appeared,  that  Parkes 
and  Brown  were  connected  together;  and  that  when  Parkes  was 
taken  up,  more  than  forty  of  these  five-guinea  notes,  in  blank,  were 
found  upon  him,  dated  Binghton,  Salop ;  and  a  few  of  the  same  sort 
of  notes  were  also  found  concealed  under  a  board  in  a  shop  where 
the  prisoner  Brown  was  arrested,  and  which  it  was  probable  he  had 
thrust  there.  The  note  in  question  was  proved  to  be  filled  up  in  the 
hand-writing  of  Parkes ;  und  the  name  Thomas  Brown  was  also  in 
the  hand-writing  of  Parkes.  In  Parkes's  pocket-book  was  found  a 
receipt  under  a  cover,  addressed  to  Thomas  Brown,  at  the  Compter, 

{g)  The  words  '*1  promise  to  pay  the      "the  sum  of  five  ffnineas,  foryaloereeeiyed 
bearer  on  demand  i'*  and  also  the  words,      for  Self  and  Oo.,*  were  jmntotf  in  the  note. 
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(the  prison  to  which  Brown  had  been  committed,)  for  2\l,y  for  four 
five-guinea  bills.  It  was  also  proved  that  Down  and  Co.  had  no 
such  customer  as  Thomas  Brown,  of  Ringhton,  in  Shropshire ;  and 
there  was  no  evidence  that  the  prisoner  Brown  had  any  residence 
or  connection  at  that  place.  iJpon  this  evidence  the  jury  found 
both  the  prisoners  guilty;  and  stated  that  they  thought  Parkcs 
signed  the  note  in  question  with  Brown's  assent,  and  mat  Brown 
uttered  it  under  a  representation  that  it  was  his  brother's,  knowing 
that  it  was  not  so,  with  intent  to  defraud  Hulls.  The  following 
objections  to  the  conviction  were  then  taken  by  the  counsel  for  the 
prisoner:  first,  that  the  name  ThomcLs  Brown  was  the  real  name  of 
one  of  the  prisoners ;  secondly,  that  it  was  no  foi^gery  in  Parkes  to 
sign  the  name  of  Thomas  Brown,  with  his  consent ;  thirdly,  that  if 
Parkes  were  not  guilty  of  forgeiTy  Brown  could  not  be  guilty  of 
uttering  the  note  knowing  it  be  forged ;  and  fourthly,  that  the  sub- 
sequent misrepresentation  of  Brown  ought  not  to  affect  Parkes,  as 
there  was  no  evidence  that  he  was  aware  of  the  fraudulent  circum- 
stances under  which  Brown  would  utter  the  note:  the  principle 
being,  that  misrepresentations  do  not  amount  to  forgery,  or  make 
that  a  foigery  which  was  not  so  at  the  time  of  the  original  making. 
These  points  were  submitted  to  the  consideration  of  the  twelve 
Judges,  who  held  the  conviction  wrong  as  to  Parkes,  on  a  ground 
irrelevant  to  the  subject  now  under  consideration ;  but  all  of  them 
held  the  conviction  right  as  to  Brown ;  and  Grose,  J.,  afterwards 
delivered  their  opinion.  He  observed,  "  as  to  the  first  objection, 
that  the  definition  of  foi]gery  was,  ^  the  false  making  a  note,  or 
other  instrument,  with  intent  to  defraud ;'  (A)  which  might  be  done 
either  by  using  the  name  of  one  who  did  not  exist,  or  of  one  who 
did  exist^  without  his  consent.  That  this  was  of  the"  former  de- 
scription ;  being  uttered  by  the  prisoner  as  the  note  of  his  brother, 
no  such  person  as  his  brother  of  that  name  appearing  to  exist: 
and  that  the  circumstance  of  its  being  made  in  the  same  name 
as  his  own  could  not  make  any  difference ;  being  uttered  as  the 
note  of  another,  and  not  his  own.  The  same  answer  applied  to 
the  second  objection.  As  no  such  person  existed  to  whom  the 
name  of  Thomas  Brown,  as  the  signer  of  the  notcy  applied,  there 
could  be  no  consent  given  to  sign  the  name.  It  was  signed  by  the 
authority  of  a  Thomas  Brown,  out  not  of  the  Thomas  Brown,  for 
whose  note  it  purported  to  be  given.  For  the  person  in  whose 
name  the  note  was  made,  was,  according  to  the  description  of  him 
in  the  note,  then  a  resident  at  Ringhton,  in  Salop ;  and  it  imported 
that  he  was  a  correspondent  of  Down,  Thornton  and  Co.,  and  had 
money  in  their  hands;  and  he  was  also  represented  to  be  the 
brother  of  the  prisoner;  but  no  such  person  of  that  name  and 
description  appeared  to  exist.  And  all  this  was  proved  and  found 
to  be  done  for  the  purpose  of  firaud.  Thirdly,  that  the  indictment 
did  not  charge  that  Brown  uttered  the  note  knowing  it  to  have 
been  foiged  by  Parkes,  but  only  knowing  it  to  have  been  foraed; 
and,  therefore,  let  it  have  been  foi^ged  by  whomsoever  it  might,  it 
was  equally  an  offence  in  Brown  to  utter  it."  (t) 

(A)  Ante,  p.  318.  c.  19,  s.  49,  p.  963.    Brown  accordingly 

(t)  Bex  9.  Pirkes  and  Brown,  1796,      received  sentence  of  death,  bat  was  not 
1797.     2  Leacb,  775.     2  East,  P.   C,      executed.    2  Leach.  788. 
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The  foregoing  case  has  been  observed  upon  by  a  learned  writer^ 
who  sajs  that,  though  supported  by  the  nighest  authority,  it  has 
always  appeared  to  him  to  rest  upon  very  questionable  prin- 
ciples, (j)  And  he  cites  a  case,  where  upon  the  facts  that  a  bill 
made  by  the  prisoner  D.  Walker,  (who  was  a  pauper  at  Man- 
chester) was  dated  Liverpool,  signed  D.  Walker  and  Co.,  and 
drawn  on  Devaynes  and  Cfo.,  London ;  and  that  similar  bills  had 
been  before  drawn  in  the  same  manner,  and,  being  provided  for 
before  due,  had  been  regularly  paid,  although  the  drawer  was 
unknown  to  the  house;  the  case  in  question  was  cited  as  an 
authority;  but  the  learned  Judge  rulea,  that  the  evidence  was 
not  sufficient  to  go  to  the  jury,  {k)  And,  in  discussing  the  effect 
of  a  &lse  representation,  he  refers  to  the  following  case,  where  the 
prisoner  assumed  to  be  the  real  indorser  of  a  bill :  yet,  as  there 
was  no  false  making,  it  was  holden  not  to  be  forgery ;  though  the 
act  was  done  in  concert  with  the  real  indorser,  and  for  the  purpose  of 
fraud.  (I) 

The  prisoner,  John  Hevey,  was  indicted  for  forging  an  indorse- 
ment on  the  back  of  a  bill  of  exchange,  in  the  name  of  Barnard 
M'Carty,  with  intent  to  defraud  Wm.  Masters  and  Edward  Beau- 
champ,  &c. ;  and  the  indictment  contained  a  second  count,  for 
uttering  and  publishing  a  forged  indorsement  in  the  name  of 
Bamaid  M^Carty,  with  the  like  intention.  The  bill  of  exchange 
in  question  was  m  the  following  form  : — 

«  No.  59.  £30. 

"Bath  Bank,  Nov.  19,  1781. 
"  Thirty-one  days  after  sight,  pay  Mr.  Barnard  M*Carty,  or  order, 
thirty  pounds  value  received,  for  Smith,  Moore,  and  Co. 

"  Jeb.  Connell. 
''  To  Rich.  Beatty,  and  Co. 
"No.  19,  Great  St.  Helen's,  London." 


It  appeared  in  evidence,  that  the  prisoner  came  to  the  shop  of 
Beaucnamp  and  Masters,  who  were  pawnbrokers,  to  buy  a  watch, 
and  offered  them  the  bill  in  question,  with  the  indorsement  then 
vmtten  on  it ;  that  they  hesitated  about  taking  it,  upon  which  he 
told  them  it  was  a  good  oill,  that  his  name  was  Barnard  M^Carty, 
that  he  had  indorsed  it,  and  that  Beatty  and  Co.,  by  whom  the 
biU  purported  to  be  accepted,  were  agents  to  the  Bath  Bank. 
The  pawnbrokers  were  not  satisfied,  and  sent  their  servant  to  St. 
Helen's,  to  inquire  about  the  acceptance ;  but  upon  his  returning 
and  saying  that  he  had  seen  a  person  at  St  Helen's,  who  said  the 
acceptance  was  good,  they  let  the  prisoner  have  the  watch,  and  gave 
him  the  difference  of  the  bill.  It  was  then  proved  that  the  prisoner 
had  procured  the  plate  to  be  engraved  some  time  before,  containing 
the  form  of  the  bill  in  question,  and  had  printed  several  hundred 
copies;  that  he  had  always  been  known  by  the  name  of  John 
Hevey ;  and  that  no  such  person  as  Smith,  Moore,  and  Co.  could 
be  found  in  Bath,  though  there  were  such  names  put  on  the  door  of 


(f)  6  Ev.  Col.  Stat.  Pt.  V.  CI.  xii.,  p. 
580. 

(A)  Walker's  case,  cor.  Chambre.  J., 
Lancaster,  about  the  year  1807.     Id.  ibid. 


(/)  This  appears  to  have  been  a  false 
pretence  within  the  statute  30  Geo.  2, 
c.  24.  And  see  now  7  &  8  Geo.  4,  c  29, 
s.  53.     Ante,  p.  286. 
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a  house,  from  whence  the  person  who  had  been  there  had  run 
away.  It  was  proved  also,  that  the  names  of  Beatty  and  Co.  were 
on  a  counting-house  door  in  Great  St.  Helen's,  where  a  man  of  the 
name  of  Beatty,  who  said  he  was  a  clerk,  had  lived ;  but  was  since 
taken  up  and  lodged  in  prison.  And  it  further  appeared,  that  there 
was  such  a  man  as  Barnard  M'Carty,  and  that  the  indorsement  was 
in  fact  of  his  handwriting.  Upon  this  evidence,  the  jury,  under  the 
direction  of  the  learned  Judge  who  tried  the  prisoner,  found  a 
verdict  of  guilty,  and  found  specially  that  there  was  such  a  person 
existing  as  Barnard  M^Carty,  and  that  the  mSorsement  was  of  Jus 
handwriting ;  that  the  prisoner  was  not  that  person,  but  had  paSecT 
himseli  upon  the  prosecutors  as  such  at  the  time  be  tendered  the 
bill  in  payment.  The  case  was  afterwards  submitted  to  the  con- 
sideration of  the  twelve  Judges,  who  were  all  of  opinion  that  it  did 
not  amount  to  forgrerv.  for  there  was  no  false  indorsement,  the  jury 
iiaving  tound  that  the  indorsement  was  truly  made  by  a  real  person 
whose  name  it  purported  to  be.  (m) 

And  in  a  more  recent  case,  it  was  holden  by  a  majority  of  the  Webb's  cue. 
Judges,  upon  a  case  reserved,  that  the  adopting  a  false  description  False  descrip- 
and  addition,  where  a  false  name  Was  not  assumed,  and  where  J|^^ptOT,\ttt 
there  was  no  person  answering  the  description  or  addition,  was  not  a  false 
not  a  foittery.  The  bill  of  exchange  upon  which  the  indictment  ^^^e,  held  not 
proceeded,  was  addressed  to  Mr.  Thomas  Bowden,  Baize  Manu-  *°  orrery. 
mcturer,  Romford,  Essex ;  and  drawn  by  the  prisoner  in  his  own 
name.  It  was  proved  that  the  prisoner  uttered  this  bill,  with  an 
acceptance  thereon  in  the  handwriting  of  Thomas  Bowden,  whom 
the  prisoner  had  known  for  many  years,  but  who  never  had  carried 
on  tne  business  of  a  baize  manufacturer  at  Romford,  nor  ever  resided 
there.  The  bill  was  accepted  by  Bowden,  payable  at  No.  40, 
Castle-street,  Holbom ;  and  the  person  who  lived  at  that  house,  and 
who  knew  Bowden,  and  was  well  acquainted  with  his  handwriting, 
stated  that  he  was  surprised  at  Bowden's  accepting  the  bill,  payable 
at  his  house,  as  he  did  not  reside  there,  and  bad  no  authority  from 
the  witness  to  make  any  bills  payable  at  that  house.  The  learned 
Judge  left  it  to  the  jury,  in  the  first  place,  to  consider  whether  there 
was  any  such  person  as  Thomas  Bowden ;  and,  if  there  was,  whether 
the  acceptance  was  his,  and  that  if  there  was  no  such  person,  or  the 
acceptance  was  not  his,  and  the  prisoner  at  the  time  He  offered  the 
bill  to  the  prosecutors  knew  either  that  there  was  no  such  person,  or 
if  there  was,  that  he  had  not  accepted  it,  they  should  find  him  guilty. 
He  also  gave  them  other  directions,  but  the  jury  found  that  there 
was  no  such  jjerson  as  Thomas  Bowden,  and  the  prisoner  was 
convicted.  The  learned  Judge,  however,  being  of  opinion,  from  the 
evidence,  that  there  was  such  a  person,  and  that  the  acceptance  was 
his  handwriting,  reserved  the  case  for  the  opmion  of  the  .Judges,  on 
the  point,  whether  assuming  that  the  acceptance  was  the  handwriting 
of  Bowden,  the  prisoner,  by  the  giving  on  the  face  of  the  hill  a  false 
descriptiSa  of  Bowden.  and  uttering  the  bill  after  it  was  accepted 
by  Bowden,  with  this  fiJse  descnption,  with  intent  to  defraud, 
brought  himself  within  any  of  the  counts  of  the  indictment  which 
charged  a  forgery  of  the  bill,  and  an  utteriny^  and  publishing  the 

(m)  Hevoy*t    case,  car.     Ashhurst,    J.       in  Hil.  T.  1782.     1  Leach  229.     2  £ast, 
O.  B.  1782,  and  considered  by  the  judges      P.  C,  c.  19,  s.  5,  p.  856. 


Watts's  case. 
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forged  bill,  and  also  a  foi^ng  of  the  acceptance,  and  the  uttering 
and  publishing  such  forged  acceptance.  And  a  majority  of  the 
Judges  held  the  conviction  wrong,  (n) 

A  bill  was  addressed  to  Messrs.  Williams  and  Co.,  bankers, 
Birchin-lane,  London ;  and  it  appeared  that  possibly  the  figure  3, 
on  the  lower  left-hand  corner  of  the  bill,  might  have  been  inserted 
originally  as  part  of  the  address,  but  the  evidence  left  that  matter  in 
doubt.  The  prisoner  was  asked  at  the  time  when  he  was  drawing 
the  bill,  whether  the  acceptors  were  Williams,  Birch,  and  Co.,  and 
his  answers  imported  that  they  were.  Williams,  Birch,  and  Ca 
lived  at  No.  20,  Birchin-lane ;  and  it  was  proved  not  to  have  been 
their  acceptance.  There  were  no  known  bankers  in  London  using 
the  style  of  Williams  and  Co.  except  Williams,  Birch,  and  Co. ;  but 
at  No.  3,  Birchin-lane,  the  name  "  Williams  and  Co."  was  on  the 
door;  and  some  bills  addressed  to  Messrs.  Williams  and  Co., 
bankers,  Swansea,  had  been  accepted,  payable  at  No.  3,  and  had 
been  paid  there.  There  was  no  evidence  as  to  the  person  who  lived 
at  No.  3 ;  but  another  bill,  of  the  same  tenor  as  tnat  in  question, 
drawn  by  the  prisoner,  had  been  accepted  there.  It  tvas  bolden 
upon  these  facts,  that  the  prisoner  was  improperly  convicted  of 
uttering  a  forged  acceptance,  knowing  it  to  be  forged,  (o) 

The  cases  in  which  a  party  committing  forgery  nas  used  a  name 

,  .  different  from  his  own,  consist  either  of  those  in  which  the  name_ 

has*iwed^^^'^  J^sed  has  been  of  a  real  existing  person,  or  those  in  which  the  name 

name  diflerent   used  has  been  of  a  person  non-existing  and  fictitious. 

from  bis  own.  ----- 

Assuming  the 

name  of  a 

person  really 

existing. 


Cases  in  which 
a  party  corn- 


Dunn's  case. 


It  is  said  to  be  clearly  settled,  that  in  the  case  of  forgery  com- 
mitted in  the  name  of  a  person  reallv  existing,  it  matters  not, 
whether  the  offender  pass  himself  off  upon  the  parties  at  the  time 
for  such  person,  and  receive  credit  from  them  as  such,  the  credit  in 
such  case  not  bemg  given  to  the  impostor  personally  without  any 
relation  to  another,  but  to  tbat  other  person  whom  he  represents  n 
If  himself  to  be.  (p) 

The   prisoner,  Elizabeth    Dunn,  was   indicted  for  fomng  the 
charffed*to°be    ^o^owing  promissory  note,  with  intent  to  defraud  Edward  Hooper. 

forced,  though 

made  by  the  "London,  27th  July,  1765. 

usumed  na^e        "  ^  promise  to  pay  to  Mr.  Edward  Hooper,  the  sum  of  t/iree  (the 
and  character,    word  pounds  being  omitted)  thirteen  shillings  and  sixpence,  or  order, 

was  her  own 
note  made  and 
ofiered  as  her 
own,  and  not 
as  the  note  of 
another  in 
contradistinc- 
tion to  herself, 
the  offence 
was  holden  to 
bo  forgery. 


seven  days  after  date,  value  received  by  me. 


"her 
Mary  X  Wallace. 
"  mark.** 


"  Witness  John  Whattal." 


The  facts  were,  that  in  June  1765,  the  prisoner  applied  to  Hooper, 
at  his  ofiice  for  receiving  seamen's  wages,  calling  herself  Mary 
Wallace,  and  desired  him  to  advance  her  money  to  pay  the  fees  for 
the  probate  of  her  husband's  will,  which  was  in  the  hands  of  a 
proctor.  She  returned  soon  after  with  the  probate  of  the  will  of 
John  Wallace,  therein  described  to  be  a  seaman  on  board  the 
Epreuve ;  when  Hooper  required  her  to  produce  a  certificate,  to 


(n)  Rex  ».  Webb,  Russ.  &  Ry.  405. 
(o)  Rex  p.  Watts,  Russ,  &  Ry.  43e, 


0>)  2  East,  P.  C,  c.  19,  s.  49,  p.  96*2. 
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shew  that  she  was  the  Mary  Wallace  named  in  the  wilL  A  few 
days  afterwards  she  brought  a  certificate,  and  pressed  Hooper  to 
lend  her  money  on  the  cimit  of  the  wages  due  to  J.  Wallace,  when 
he  let  her  have  three  guineas  and-a-half,  and  wrote  the  body  of  the 
promissory  note  in  question,  to  which  she  subscribed  her  mark,  after 
which  his  clerk  attested  it  She  was  then  asked  what  name  he  was 
to  put  to  her  mark,  to  which  she  answered,  *'  You  know  my  name, 
you  may  write  Mary  WaHace,"  which  he  did.  It  was  proved  clearly 
that  her  name  was  Elizabeth  Dunn,  and  that  the  whole  account 
was  a  &brication.  Upon  this  evidence,  the  jury  were  directed  to 
find  the  prisoner  guilty,  if  they  believed  that  she  subscribed  the  note 
produced  in  a  false  name,  either  by  a  mark  intended  by  her  to 
express  such  false  name,  or  by  words  at  length,  with  intent  to 
defraud  Hooper,  and  the  jury  accoixlingly  found  her  guilty.  Judg^ 
ment  was  then  respited  upon  a  doubt,  wnether  as  the  note,  though 
made  by  the  prisoner  in  an  assumed  name  and  character,  was  her 
own  note,  made  and  offered  as  her  own,  and  not  as  the  note  of 
another,  in  contradistinction  to  herself,  the  offence  amounted  to 
foi]eery.  But  upon  the  case  being  submitted  to  the  consideration 
of  the  Judges,  nmeof  them  were  of  opinion  that  the  prisoner  was 
prooerly  convicted,  (q) 

This  case  appears  to  have  proceeded  upon  the  ground  of  the  If  a  note  be 
prisoner  having  assumed  the  character  of  executrix  of  Wallace,  a  ^^^^  "i  ^^ 
real  person  actually  entitled  to  wages.      Amongst  the  principles  penon  eiiatinff 
there  laid  down,  it  appears  to  have  been  holden,  that  if  a  note  be  or  represented 
j^ven  in  the  name  of  another  person  who  is  either  really  existing,  ^S^i-^f* 
or  represented  so  to  be,  and  in  that  lijght  it  obtain  a  superior  credit,  obuin  superior 
OT  induce  a  trusj  which  would  not  have  been  fgiven  to  the  party  credit,  it  is 
^Mnseli;  it  is  then  a  false  instrument,  and  punishable  as  forgerv ;  and  '  ^^^^S^^y- 
that  the  law  would  be  the  same,  though  the  note  or  security  were 
thus  falsely  subscribed  in  the  presence  of  him  who  lent  his  money 
upon  it,  if  ^tbe  imppRtor'and  the  party  whose  name  is  made  use  of 
were  both  strangers  to  him,  for  then  he  could  not  know  that  such 
impostor  was  not  really  the  person  whose  name  he  assumed,  and 
therefore,  the  other  would  be  equally  deceived,  (r)     But  this  case 
occurred  before  any  decision  had  established  the  principle,  which 
will  be  presently  noticed,  of  the  use  of  a  mere  fictitious  name  beii^ 
of  itself  sufficient  to  constitute  a  forgery.  («)     And  it  is  observed, 
that  after  the  authorities  by  which  it  was  setded,  that  such  a  case 
was  within  the  acts  respecting  forgery,  it  would  have  been  quite 
sufficient  to  have  shewn,  that  the  prisoner,  with  a  fraudulent  intent, 
signed  a  promissory  note  in  the  name  of  Mary  Wallace,  and  it 


(q)  Dunn's  case,  O.  B.  1765,  and  Mich. 
T.  1765.  1  Leach  57.  2  East,  P.  C, 
c  19,  s.  49,  p.  962.  Two  of  the  judges 
were  absent,  and  Aston,  J.,  did  not  concur 
in  the  opinion. 

(r)  2  East,  P.  0.»  c.  19,  s.  48,  p.  961. 

(•)  Indeed  the  contrary  proposition  ap- 
pears to  have  been  taken  for  granted,  in 
one  report  of  this  case,  where,  m  the  opi- 
nion of  the  nme  judges  who  thought  the 
case  amounted  to  a  capital  forgery,  the 
following  passage  occurs.  *'  In  this  respect 
the  case  is  very  diSerent  from  that  of  a 
person  borrowing   money  upon  his  own 


note,  and  merely  assuming  a  fictitious  name, 
without  any  relation  to  a  different  person ; 
for  there  the  whole  credit  is  given  to  the 
party  himself;  the  lender  accepts  the  se- 
curity, as  the  security  of  that  person  only ; 
he  has  no  other  remedy  in  view  but  merely 
against  the  man  he  is  dealing  with ;  and  the 
security  itself  is  really  and  truly  the  instru- 
ment of  the  party  whose  act  it  purports  to 
be,  however  subscribed  by  a  fictitious  name ; 
he  has,  therefore,  a  remedy  upon  it  against 
the  person  on  whose  credit  he  took  it,  and 
consequently  is  not  substantiaUly  defirauded." 
Dunn's  case,  1  Leach,  60. 
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would  have  been  unnecessary  to  resort  to  the  additional  circumstance 
of  the  fraudulent  object  being  to  obtain  credit  in  respect  of  money 
actually  due  to  the  deceased  John  Wallace,  of  whom  Mary  was 
falsely  alleged  to  be  the  representative.  {») 

Writing  die  acceptance  of  an  existing  person  to  a  bill  of  exchani 
witnout  authority,  or  the  name  of  a  firm  or  person  non-existing 
acceptance  of  a  biH,  with  intent  to  defraud,  is  forgery :  and  it  vta 

rson  write  an  acceptance  in  his  own  name^to  represent  a  fictitionsjl 
with  intent  to  aefraud^TfT^^^o^d  acceptance ;  for,  if  anM 


ptance  represent  a  fictitious  firm,  it  is  the  same  as  if  it  repre- 
sented a  fictitious  person.  The  prisoner  was  indicted  for  uttering 
a  forged  acceptance  of  a  bill  of  exchange,  and  it  appeared  that  the 
prosecutor,  in  consequence  of  an  advertisement  in  a  paper,  went  to 
No.  3,  Jewin-court,  Jewin-street,  and  there  saw  the  prisoner,  and 
said  he  called  in  reference  to  an  advertisement,  stating  that  money 
was  to  be  obtained  on  freehold  property,  life  interest,  &c;  the 

Srisoner  inquired  the  nature  of  the  property,  which  the  prosecutor 
escribed,  and  told  the  prisoner  he  wanted  150/. ;  the  prisoner  said 
he  had  clients  at  Ipswich,  who  would  purchase  the  property,  and 
desired  the  prosecutor  to  call  again  in  a  few  days,  which  he  did ; 
and  the  prisoner  said  he  had  seen  his  clients,  and  he  would  give  the 
prosecutor  100&,  which  the  prosecutor  agreed  to,  and  the  prosecutor 
ultimately  agreed  to  take  two  60^  bills  in  payment  On  the  second 
visit  to  Jewin-street,  the  prisoner  said  he  had  received  the  bills  from 
his  clients  at  Ipswich,  and  he  produced  them  ready  prepared,  with  the 
exception  of  the  signature  of  the  prosecutor  as  drawer ;  the  pro- 
secutor inquired  who  "  Nicholson  and  Co.,"  the  acceptors  were,  and 
what  they  were,  the  prisoner  said  they  were  geneiul  merchants,  and 
that  they  resided  at  Ipswich,  and  were  highly  respectable  men,  and 
the  bills  would  be  paid  on  the  day  they  were  due.  There  was  no 
address  on  the  bill  but  "3,  Jewin-court,  Jewin-street,"  as  their 
address.  The  prosecutor  inquired  how  it  was  that  the  address  was 
Jewin-court,  wnen  the  prisoner  had  just  informed  him  that  they 
lived  at  Ipswich ;  he  said  they  lived  at  Ipswich,  and  they  would  bie 
in  town,  and  the  bills  would  be  paid  at  Praed  and  Co.'s,  Fleet- 
street,  where  they  were  made  payable ;  the  prosecutor  then  at  the 
desire  of  the  prisoner,  put  his  name  on  the  bills  as  drawer ;  and 
signed  a  deed  and  memorial.  When  the  bills  became  due  they 
were  presented  at  Praed  and  Co.'s,  but  not  paid.  A  clerk  from 
Praeas  bankine-house  proved  that  no  firm  of  the  name  of  Nicholson 
and  Co.  banked  there,  nor  any  person  of  the  name  of  Nicholson. 
A  witness  from  Ipswich  proved  that  he  was  well  acquainted  with 
the  town  and  neighbourhood  of  Ipswich,  and  knew  nothing  of  any 
firm  of  Nicholson  and  Co.,  general  merchants  there,  and  that  he 
had  made  inquiry  of  the  tax  collectors  and  at  the  post  office,  and 
had  not  been  able  to  find  any  such  firm  or  any  general  merchant  of 
the  name  of  Nicholson.  It  was  further  proved  that  the  whole  of 
the  bills  except  the  acceptance  was  in  the  handwriting  of  the 
prisoner,  and  that  he  had  deposited  the  deed  and  memorial  as  a 
collateral  security  for  a  joint  note  of  hand.  For  the  defence,  it  was 
stated,  that  the  acceptance  would  be  proved  to  be  in  the  hand- 
writing of  one   T.   Kicholson,   and  it  was  submitted,   upon   the 


(•)  6  Ev.  CoL  Sut.  Pt.  V.  CI.  xu.,  p.  579. 
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Authority  of  Rex  ▼.  Webbyit)  that  the  acceptance  could  not  then 
be  deemed  to  be  forged,  as  in  that  case  it  was  held  that  the 
adopting  a  fidse  description  or  addition  was  not  foi^gery.  A  witness 
tcfT  the  prisoner  proved  that  he  had  seen  a  Thomas  Nicholson  at 
the  prisoner's  offices  many  times,  but  was  not  positive  whether  he 
had  been  there  when  the  prosecutor  was,  nor  had  he  seen  him 
write.  In  reply,  the  application  of  Rex  v.  Webb  was  denied  as  the 
addition  of  **  and  Co."  even  if  the  jury  should  be  of  opinion  that 
the  acceptance  was  written  by  a  T.  Nicholson,  rendered  the  accept- 
ance that  of  a  fictitious  firm,  and  the  taiae  making  of  a  note  or 
acceptance  in  the  name  of  a  non-existing  firm  was  a  forgery ;  and 
Rex  V.  Parkes  (u)  was  relied  on  as  an  authority.  Bosanquet,  J., 
told  die  jury,  *^  The  first  question  is,  whether  tms  acceptance  is  a 
forgery,  llpon  that  point,  if  you  thiiok  that  it  was  not  written  by  T. 
Nicholson,  tne  case  is  relieved  fix)m  doubt  or  difficulty.  But  it  is 
said,  on  the  part  of  the  prisoner,  that  if  it  was  written  by  T. 
Nicholson  it  is  no  forgery.  I  have  no  doubt,  however,  that  the_ 
writing  of  an  acceptance  of  an  exi|«tinpr  perBon  without  authority, 
^r  of  the  name  of  a  firm  ^  person  non-existmg,  in  acceptance  of  a 
SB  of  exchange,  with  intent  to  defiraud,  is,  a  forgery;  and  my 
opinion  is,  that  if  this  acceptance  was  written  by  Nicholson  to 
represent  a  fictitious  firm,  and  with  intent  to  defraud,  it  would 
amount  to  a  forged  acceptance.  If  you  think  that  the  acceptance 
represents  a  fictitious  firm,  it  is  the  same  thing  as  if  it  represented  a 
fictitious  person,  and  I  should  recommend  you  to  find  tne  prisoner 
guilty  of  naving  uttered  a  forged  acceptance,  if  the  evidence  satisfies 
you  that  he  knew  it  was  forged,  and  that  he  uttered  it  with  intent 
to  defi^ud  the  prosecutor.''  (v) 

In  a  case  where  the  prisoner  was  convicted  and  executed,  for  Hadfidd's 
ibi^ng  a  bill  of  exchange,  the  &cts  were,  that  he  had  appeared  in  ^asc;    As- 
the  neighbourhood  of  the  lakes  in  Cumberland,  pretending  to  be  the  IJJ[JJi'^„d**i,  . 
Hon.  Alexander  Acmistus  Hope,  brother  of  the  Earl  of  Hopetoun,  racter  of  an 
and  in  that  name  induced  a  young  woman  to  many  him,  and  imposed  existing 
upon  several  persons  in  the  neighbourhood;  and  that,  during  such  JJ^"'  ^^jn 
residence,  he  drew  the  bill  in  question  upon  a  gentleman  to  whom  of  exc^s?c, 
he  was  known  by  that  name,  and  who  probably  would  have  paid  the  holden  to  be 
bill,  if  the  grand  deception  had  not  in  the  mean  time  been  discovered.  ^'°*'?*^'y- 
It  is  observed,  as  a  material  ingredient  in  this  case,  that  the  prisoner 
assumed  the  name  and  character  of  a  really  existing  person,  {w) 

With  respect  to  the  cases  in  which  the  name  used  has  been  that  Assuming  the 
of  a  non-existing  and  fictitious  person,  it  is  laid  down,  as  a  clear  name  of  a  non- 
proposition,  that  the  making  of  any  false  installment  which  is  the 
subject  of  forgery,  with  a  fraudulent  intent,  althouiyh  in  the  name  of 
a  non-existing  person,  is  as  much  a  forgery,  as  if  it  had  been  made 
in  the  name  of  one' who  was  known  to  exist,  and  to  whom  credit  was 
due.  (x) 

In  a  case  where  the  prisoner  was  indicted  on  the  statute  2  Geo.  2,  ix;wb'scasc. 
c.  25,  (now  repealed),  tor  uttering  a  forged  deed,  purporting  to  be  a  Uttering  a 
power  of  attorney,  firom  Elizabeth  Tingle,  administratnx  of  her  &ther  ^°^e^  ^««d 

(<)  AnU,  p.  327.  ing  the  acceptance,  knowing  it  to  be  forged, 

(u)  Ante,  p.  325.  and  that  it  was  not  written  by  T.  Nicholson, 
(e)  Reg.  V.  Rogers,  8  C.  &.  P.  629,  cor,  (w)  Hadfield's  case,  Carlisle,  1603.     6 

Bosanquet,    Coleridge  and  Coltman,  J*8.  Ev.  Col.  Stat.  Pt.  V.  CI.  zii.  p.  580. 

The  jory  found  the  prisoner  guilty  of  utter*  (x)  2  East,  P.  C.  c.  19,  s.  46,  p.  957. 


existing  ficti- 
tious person. 


Bollaiid*8 
TheoMof  a 
mere  fictitioiis 
name  is  tufiU 
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purporting  to    Richard  Tingle,  deceased,  late  a  marine  belon^ng  to  his  Majesty  8 

*  ^^Z^    ^'"P  ^®  Hector,  to  F.  Predham,  of  Bemard's-inn,  &c.  impowering 

a  non!vE3Mting   ^^^  ^^  Predham  to  receive  all  jnize-money  due  to  her,  &c.  the  iactB 

person.  were  clearly  proved,  and  the  prisoner  was  convicted.     But  a  doubt 

was  entertained,  whether  as  Richard  Tingle  had  died  childless,  and 

as  there  was  no  such  person  as  Elizabeth  Tingle,  the  case  amounted 

to  foi^ry ;  and  the  point  was  referred  to  the  ccmsideration  of  the 

twelve  Judges.     Eleven  of  them  were  very  clearly  of  opinion,  that 

the  case  was  within  the  letter  and  meaning  of  the  act  (y) 

Indorsing  a  A  person  indorsing  a  fictitious  name  on  a  bill  of  exchange  to  give 

onlf ^  of"*  it  currency  t  will  be  guilty  of  forgery ;  and  in  a  case  wjliich  was  stated 

ezdiange  may   to  the  Judges,  they  were  all  of  opinion,  that  a  bill  of  exchange  drawn 

be  forgery.       in  fictitious  names,  when  there  are  no  such  persons  existing  as  the 

bill  imports,  was  a  forged  bill  within  the  2  Geo.  2,  c  25,  now  re- 

pealed,  {z) 

In  the  following  case,  the  general  proposition,  that  the  use  of  a 
mere  fictitious  name  is  in  itself  sufficient  to  constitute  foreerv.  was 

first  established,  (a)     The  prisoner,  James  Bolland,  was  indicted  for 

dent  to  oon-   'Ifoiging  an  indorsement  in  the  name  of  James  Banks,  on  the  back  of 

ititttte  forgery.  ^  promissory  note  for  lOOt  drawn  by  Thomas  Bradshaw,  and  indorsed 

by  Samuel  Pritchard;  with  intent  to  defiraud  F.  L.  Caideneaux. 

Another  count  charged  him  with  uttering  the  same,  knowing,  &c  It 

appeared  that  the  drawer  and  payee  of  the  note  in  question  were  real 

Eersons ;  and  that  when  the  note  came  into  the  hands  of  Bolland, 
e  indorsed  it  in  the  first  instance  with  his  own  name,  and  attempted 
to  negotiate  it  to  one  Jesson,  with  whom  he  had  had  money  transac- 
tions :  but  that,  upon  Jesson  saying  that  he  should  not  be  able  to 
negociate  the  note  with  Bolland's  indorsement  on  it,  he  said,  he  could 
take  his  name  off  Immediately  another  person  in  company  began 
to  erase  the  name.  After  he  had  scratched  off  all  but  the  initial 
letter  B.,  Bolland  said,  '*  Don't  scratch  it  all  out;  it  may  disfigure  or 
cancel  the  note ;  I  will  think  of  some  other  name  that  begins  with  a 
B ;"  and  immediately  made  the  name  Banks.  Jesson  then  took  the 
note ;  and  saying  that  he  should  be  asked  who  James  Banks  was, 
Bolland  said,  he  was  a  publican  of  Rathbone-place.  Jesson  soon 
afterwards  applied  to  Canleneaux  to  discount  the  note,  and  obtained 
firom  him  some  money  on  the  credit  of  it ;  and  being  pressed  by 
Bolland  shortly  after  K)r  the  amount  of  the  note,  he  took  him  to 
Cardeneaux,andintroduced  himas  the  ownerof  the  note.  Cardeneaux 
inquired  who  Banks  was ;  to  which  Bolland  answered  that  he  was  a 
man  of  property,  who  dealt  laigely  in  wines  and  spirits,  and  lived  in 
Rathbone-place.  Cardeneaux  then  gave  him  the  amount  of  the  note, 
in  notes  and  cash ;  and  did  not  ask  him  to  indorse  the  note,  Jesson 
having  before  told  him,  that  it  was  better  that  Bolland's  name  should 
not  appear  on  it,  as  he  had  been  a  sherifi^'s  officer,  and  the  note  would 
not  pass  properly  with  his  name  upon  it.  It  further  appeared,  that 
Braoshaw  and  rritchard  having  become  bankrupts  before  the  note 

(y)  Lewis's  (Anne)  case,  O.  B.  1754.  grounded,  was  apparently  too  narrow.  Post., 

Post   lis.     It  is  suted  that  the  doubt  116,  117. 

arose  from  the  passage  in  3  Inst   169,  (x)  Wilks*s   case,    Bodmin,    1767.    In 

where  Lord  Coke,  speaking  of  forgery,  consequence  of  this  opinion,  the  prisoner 

says,  '*  this  is  properly  taken  when  the  act  is  was  tried  cor,  Yates,  J.,  but  the  jury  ac- 

done  tfi  the  nanu  cf  another  permm,*'    But  quitted  him.     2  East,  P.  C.  c  19,  s.  46, 

it  was  thought  that  Lord  Coke's  description  p.  967. 

of  the  oifoioe,  on  which  the  doubt  was  (a)SceDttnn*scwe,a}ile,p.329,iiote(^). 
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was  payable,  Cardeneaux  applied  to  Bolland,  when  BoUand  denied 
having  discounted  any  note  with  him,  and  said,  that  his  name  was 
James  Bolland,  that  he  had  never  seen  Cardeneaux  before  in  his  life, 
and  that  he  had  no  note  with  his  indorsement  on  it ;  and  when  Car- 
deneauz  insinuated  that  he  was  acquainted  with  his  having  altered 
his  name,  he  disregarded  it  After  the  prisoner  was  taken  up,  some 
person  paid  the  100/L  to  Cardeneaux,  in  the  name  of  James  mnks ; 
bat  no  such  person  as  James  Banks  of  Rathbone-plaoe  appeared  to 
exist  The  jury  found  the  prisoner  guilty.  After  conviction  and 
judgment  of  death,  the  case  was  referred  to  the  Judges :  and  the 
prisoner  was  afterwards  ordered  for  execution,  and  suffered  accord- 
ingly-(*) 

Very  shortly  afterwards  a  case  occurred  in  which  it  was  holden  Lockett's  case, 
that  a  foiged  order  on  a  banker,  for  the  payment  of  money,  pur-  ^  foged  ordei 
porting  to  be  made  by  one  who  kept  cash  with  him,  was  within  i^  fictitiouJ 
the  7  Geo.  2,  c  22,  (now  repealed)  though  made  in  a  fictitious  name,  unounu 
name,  or  in  the  name  of  one  who  had  no  authority  to  draw  on  ^^  forgery. 
him.  (c) 

It  is  agreed  to  be  immaterial  whether  anv  additional  credit  be 
jgined- bv  usiny  tl\<^  falflp  name. 

^Ttc^  prisoner,  Edward  Taft,  was  tried  for  forging  an  indorse-  ^M%  c«w. 
ment  on  a  bill  of  exchange,  for  fifty  pounds,  in  the  name  of  John  JJJIJ^f^i*** 
Williams :  and,  having  &en  found  guilty,  the  following  case  was  » a  fictitioas 
submitted  to  the  consideration  of  the  twelve  Judges.     The  bill  of  nune.tlthoiigh 
exchange  was  drawn  payable  to  the  order  of  Messrs.  Renwicke  J^*  hThBye 
and  Mee,  by  whom  it  was  indorsed  generally,  and  it  afterwards  beenasive]! 
became  the  property  of  one    fVilliam    Wheewall^  out  of  whose  obtained  by 
pocket  it  had  been  picked  or  lost,  with  other  things,  at  Leicester  {Je^reil  wme 
races,  on  the  16th  September,  1776.     The  prisoner  had,  on  the  ofthepenon 
same  night,  endeavoured  to  negociate  it  at  Leicester;  but,  being  wbo  uttered  it 
disappointed,  he   proceeded  to    Market    Harborough,    where  he  J^thcrrfore, 
boi^ht  a  horse  of  the  landlord  of  the  inn,  and  offered  him  the  bill  whether  any 
to  change.     The  landlord,  not  having  cash  sufficient  in  the  house,  additional 
carried  it  to  a  banker's  in  the  town,  where  the  clerk  told  him  that  ^*^^y 
it  was  very  good  paper,  for  that  he  knew  the  payee  who  had  in-  using  the  false 
dorsed  it,  and  that  if  he,  (the  landlord,)  would  put  his  name  on  n«ne* 
the  back  of  it,  it  should  be  immediately  discounted.     The  land- 
lord, however,  not  knowing  the  person  from  whom  he  had  received 
it,  refused  to  indorse  it;  but  told  the  clerk  that  the  gendeman 
was  then  at  his  house,  and  he  would  go  and  fetch  him.      He 
accordingly  went  to  the  prisoner,  who  accompanied  him  to  the 
hanker^s,  where  the  clerk  told  the  prisoner  that  it  was  the  rule  of 
their  house  never  to  take  a  discount-bill  unless  the  person  offering 
such  bill  indorsed  it:    but  that  if  he  would  indorse  the  bill  in 
question,  it  should  be    discounted.      The  prisoner   immediately 
indorsed  it  by  the  name  of  ^^  John  Williams ^  and  the  bankers 
clerk,  after  deducting  the  discount,  gave  him  the  cash  for  it.     The 
prisoner's  name  was  not  John  WiUiama     The  Judges  were  un- 
animously of  opinion  that  this  was  a  forgerv  within  the  statute 
on  which  the  indictment  was  framed ;  for,  although  the  fictitious 

(6)  Bollaad's   caae,    O.    B.    1772,    1  2  East,  P.  C.  o.  19,  s.  38.  p.  940 ;  and 

Lneh,  83.    2  East,  P.  C.  c.  19,  s.  46,  S.  P.  in  Abraham's  case,  1774.    2  East, 

p.  958.  P.  C.  ibid.  941. 

(c)  Lockett's  case,  1772, 1  Leach,  94. 
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signatitre  was  not  necessary  for  the  prisoner's  obtMning  the  money^ 
and   his   intent   in  writing  a  false   name   was   probably   only   to 
conceal  the  hands  throogh  which  thc>  hill  1^^  p«fi«ed.  y^  it  was  a 
fraud  both  on  the  owner  of  the  bill,  ^d  on  the  person  who  dis- 
counted it ;  as  the  one  lost  the  chance  oF  tracing  his  property,  and 
the  other  lost  the  benefit  of  a  real  indorser,  if  by  acciaent  the  prior 
indorsements  should  have  failed,  {d) 
Taylor's  case.        In  a  case  which  occurred  shortly  afterwards,  it  was  holden  that 
It  isforgenr      a  receipt  indorsed  on  a  bill  of  exchange  in  a  fictitious  narne^  is 
dnwreeSa       ^  forgery,  although  it  do  not  purport  to  be  the  name  of  any  par- 
billofex-         ticular  person.      The  prisoner,  Taylor,  was  indicted  for  tblat  he 
chaiig:e  a  re-     haying  in  his  possession  a  bill  of  exchange,  in  the  words  and  figures 
S"for      foUowing— 

the  prisoner's 

own  name,  « SiR,  Tamworth,  2d  August,  1779. 

t»nts  ofthe  "  ^^  month  after  date  please  to  pay  to  my  order,  the  sum  of 

bill,  such  bill     Twenty  Pounds,  yalue  received,  as  per  adyice  from 

being  indorsed  "  ThOMAS  HaRPBB.'* 

m  yank,  if  u  «  rp^  ^^  j^^^^  ^UFP, 

iraudalently  No.  125,  Whitechapel, 

and  to  escape  London." 

detection, 

although  "w  , 

additional         feloniously  did  make,  forge,  and  counterfeit,  a  receipt  and  acquit- 

th^b*^  'tied  ^'^^®'  ^^^  ^®  "^^  ^^^  ^^  twenty  pounds,  as  followeth,  *•  Reed., 
to*t^  \n^  ^'  Wilson  ;"  with  intention  to  defraud  the  said  Joseph  CuflF.  A 
soner.  second  count  stated  an  uttering  with  the  like  intention ;  and  the 

third  and  fourth  counts  were,  for  forging  and  uttering  it  with  intent 
to  defraud  John  Briggs  and  Heniy  Sutton.  The  racts  were,  that 
the  bill  was  indorsed^  in  blank,  and  deliyered  to  Sutton,  out  of 
whose  possession  the  prisoner  obtained  it  by  some  undue  means, 
(which  did  not  appear,)  and  presented  it  for  payment  when  it 
wanted  two  or  three  days  of  becoming  due;  tnat  he  offered  to 

S'ye  a  trifle  to  adjust  the  difference,  and  accordingly  gaye  the 
"awee.  Cuff,  a  shilling  for  the  discount;  that  Cuff  then  desired 
him  to  write  a  receipt  on  the  back  of  the  bill,  which  he  did,  by 
writing  the  receipt  m  question,  in  the  fictitious  name  of  Wilson. 
Upon  this  eyidence,  it  was  submitted  to  the  Court  that  this  was 
not  a  receipt  for  money  within  the  meaning  of  the  statute,  for  that 
it  was  essential  to  the  commission  of  forgery  that  the  act  diould  be 
done  in  the  name  of  another;  but  that,  in  the  present  case,  for  any 
thing  that  had  appeared  to  the  contrary,  there  neyer  was  such  a 
person  existing  as  the  ^^WiUiam  Wilson,"  whose  name  was  sup- 
posed to  haye  oeen  forcied.  It  was  also  submitted,  that  the  name 
^'  William  Wilson**  could  not  haye  been  used  with  an  intention  to 
defraudf  because  no  receipt  at  all  was  necessary,  nor  was  the  pri- 
soner compellable  to  giye  a  receipt,  and  he  might  as  well  haye 
procured  payment  of  the  bill  by  writing  the  receipt  in  the  name  of 
^' John  Taylor,"  as  in  the  name  of '^  Wilham  Wilson ;"  the  possession 
of  the  bill  being  a  sufficient  discharge  to  the  drawee.  That,  therefore* 
as  the  discharge  to  the   drawee  was  not  any   way  strengthened 

(d)  Taft's  case,  1777,  1  Leach,  172.    2  that  the  forging  a  name  either  of  a  real  or 

East,  P.  G.  c.   19.  s.  47,  p.  959.    The  of  afictitiocis  person,  with  inteat  to  defrand, 

judges  also  referred  to  the  case  of  Rex  9.  was  forgery. 
Lockett  (ante,  p.  333,)  as  having  decided 
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by  the  receipt  the  priBoner  had  given,  the  use  of  the  fictitious 
name,  which  was  not  necessary  to  the  accomplishment  of  any 
fraud,  was  of  no  effect  And  it  was  further  urged,  that  the  prisoner 
gained  no  additional  credit  by  the  name  he  assumed;  and  that 
what  he  had  written  was  a  mere  memorandum,  and  did  not  operate 
as  an  acauittance  against  any  person  but  the  man  himself  who 
received  the  money,  and  who  would  be  equally  estopped  bj  it  as 
if  he  had  written  his  own  name.  But  the  objections  were  over- 
ruled by  the  Court,  upon  the  ground  that,  as  this  was  a  false 
receipty  the  case  was  clearly  within  the  statute  on  which  the  in- 
dictment proceeded.  And,  after  observing  that  the  prisoner  knew 
he  had  obtained  the  bill  fraudulently ;  that  the  better  to  elude 
inquiry  after  him  it  was  necessary  to  conceal  his  name ;  and  that 
his  object  was  to  defiaud  the  real  owner  of  the  bill  of  its  value ; 


they  held  that,  if  he  intended  to  defraud  any  body  by  the  fictitious 
signature,  it  was  sufficient  to  constitute  foi^ry.  The  jury  having 
found  the  prisoner  guilty,  the  judgment  was  respited,  and  the  case 
referred  to  the  consideration  of  the  twelve  Judges ;  eleven  of  whom 
were  of  opinion  that,  though  the  prisoner  did  not  gain  any  ad- 
ditional credit  by  signing  the  name  "  W.  Wilson"  to  the  receipt, 
as  the  bill  was  not  by  the  indorsement  made  payable  to  the  person 
whose  name  was  used,  yet  still  it  was  a  foigery ;  for  it  was  done 
with  intent  to  defraud  the  true  owner  of  the  bill,  and  to  prevent 
theperson  receiving  the  money  from  being  so  readily  traced,  (e) 

Tne  following  proposition  is  stated  as  having  been  the  subject  of 
much  difference  of  opinion : — "  That,  if  a  person  jjiveanote  or  other  •«^-'^  :^^  ^  ^"^  4^«, 
security,  asja-gwn  QQte  o^  ^aSUlUyy  and  the  credit  thereiipbuTlje  '^-^^^wqt*-  L.  ^u^  Mz. 
personal  t?m^^t,  withouFany relation  to  another, his  signing  such  f*f*^  ^^^^**^  l^i 
a'ftot^  With  &  ficfitious  name  may  indeed  be  a  cheat,  but  will  not  ^7^*^^*^^  '^^^Ia  '^/^ 
amount  to  forgery ;  ibr,  in  such  a  case,  it  is  really  the  instrument  of  **^'^  tl/**  /  ** 
the  party  whose  act  it  purports  to  be,  and  the  creditor  had  no  other  ^^^T]!^  '^tJ^LsJi^  *, 
security  in  view."  (/)  ^  Hiiu^^   ^  *"  " 

In  one  case,  where  the  credit  was  without  doubt  given  personally  gheppard*!     "^ 


to  the  prisoner,  the  security  tendered  being  considered  as  his  alone,  caw ;  holden  jL^^^  /. 
the  Juoges  agreed  unanimously  that  the  offence  amounted  to  forgery.  J**^*""'*"^^^  .  *./  jz 
The  prisoner  was  indicted  for  uttering  the  following  order  for  pay-  dbvftupon  a 
ment  of  money,  knowing  it  to  be  forged,  with  intention  to  defraud  banker  in  a 
James  Elliot  (^)  fictiti<^  name, 

^^'  assumed  by 

tbe  party  at 

Green-Street,  31st  July,  1781.      the  tnne  for 
^  Sirs,— Pray  pay  to  Mr.  John  Atkins,  or  bearer,  Six  Pounds,  2f  5™^  ®' 

c     cu'ii-  1  •      1  fraud,  and  to 

oixShilimgs;  value  received.  avoid  detec 

Your's,  &C.  tion,  though 

"H.   TURNBR."        ^^"5^ento 

'^To  Messrs.  Brown,  Collinson,  and  Co.,  Lombard-Street"        the  person  of 


spei 
:h  I 


The  following  facts  appeared  in  evidence.     The  prosecutor  was 
a  silversmith ;  and  the  prisoner,  having  looked  out  several  goods  at 

(e)  Tajlor*8  case,  O.  B.  October,  1779,  {g)  In  the  report  of  the  case  in  2  East, 

and  M.  T.  1779.     I  Leach,  214.    2  East,  P.  C.  c  19,s.  50,  p.  967,  it  is  sUted  that 

P.  C.  c.   19,  s.  46,  p.  960.     Buller,  J.,  the  prisoner  was  indicted  for  forging  the 

doubted.  order.     Probably  there  were   counts  for 

(  /  )  One  of  the  prindples  laid  down  in  forging,  and  for  uttering  the  order,  knowing 

Dnnn*8  case,  1765.     2  East,  P.  C.  c.  19,  it  to  be  so  ibrged. 
s.  48,  961.     AnH^  p.  329,  ef  wq. 


snch  party. 


336  Of  Forgery. — Of  the  Making  ^  ^c.      [book  iv. 

his  shop,  to  the  amount  of  six  guineas,  pulled  out  his  purse,  as  if 
going  to  pay  for  them,  saying,  ^^  I  believe  I  have  not  cash  enough 
about  me,  but  here  is  a  draft  on  a  banker,  which  is  the  same  thing 
as  money,  for  it  will  be  paid  when  presented,"  He  accordingly  laid 
the  draft  on  the  counter,  and  desired  to  see  some  silver  spurs ;  but 
the  prosecutor  not  having  any  of  the  kind  which  he  described,  the 
prisoner  said  that  he  must  send  him  a  pair.  Mn  EUiot  looked  at 
the  draft  as  it  lay  on  the  counter ;  and  seeing  it  was  upon  a  house 
he  knew,  he  took  it,  the  sum  being  a  small  one,  and  tne  prisoner 
having  a  genteel  appearance :  and  he  then  took  his  order-book,  for 
the  purpose  of  making  a  memorandum  of  the  prisoner's  direction ; 
and  supposing  his  name  to  be  the  same  as  that  in  which  the  drafl, 
which  ne  conceived  to  be  the  prisoner's,  was  signed,  he  wrote, 
"  H.  Turner,  Esq."  The  prisoner  looked  over  him,  and  desired  him 
to  add  '*  Junior,  Noah's  Row,  Hampton  Court,"  and  then  went  away. 
JVIr.  Elliot  further  stated,  that  he  gave  credit  to  the  prisoner,  and 
not  to  the  draft.  It  appeared  that  no  person  of  the  name  of  H. 
Turner,  kept  cash  at  Brown  and  Collinson's,  or  lived  in  Green-street ; 
nor  could  such  a  place  as  Noah's  Row,  or  such  a  person  as  H. 
-Turner,  jun.,  be  found  at  Hampton  Court  Upon  these  facts  the  jury 
found  the  prisoner  guilty,  and  he  received  judgment  of  death ;  but 
the  execution  of  the  sentence  was  respited  on  a  doubt,  whether,  as 
Mr.  Elliot  had  sworn  that  he  gave  credit  to  the  prisoner,  and  not  to 
the  draft,  it  could  amount  to  the  crime  of  foi^ery.  The  twelve 
Judges  were  unanimously  of  opinion  that  the  conviction  was  right; 
for  itwas  a  false  instrument,  not  drawn  by  any  such  person  as  it 
purported  to  be,  and  the  using  a  fictitious  name  was  only  for  the 
j)urpose  oi  deceiving,  (h) 

jiut  the  toLiowing  case,  which  occurred  only  a  few  years  after- 
wards, is  mentioned  as  one  in  which  the  Judges  were  much  divided 
in  opinion,  though  not  easily  to  be  distinguished  in  principle  from 
that  which  has  been  just  cited. 
Aickle8*8caM.       The  prisoner,  J.  H.  Aickles,  was  indicted  for  forging  a  promissory 
J*M>P«ar8to      note,  in  the  following  form,  with  intent  to  defraud  erne  R.  H.  Gedge. 
(I^^*^         A  second  count  chafed  him  with  uttering  such  note,  knowing  it  to 

whether  it  was    be  forged. 

forgery  where  «  London,  Dec.  18,  1 786. 

whowTname'  "  Three  months  afl^r  date,  I  promise  to  pay  to  H.  Byron,  Esq., 

WIS  Aickles,     or  order,  25L  lOs.  Od.  value  received.^ 

had  a  month  « 25/.  lOs.  Od.  "  JoHN  MaSON, 

Kii^b  "  No.  4,  Ai^le-street,  Oxfoid-road." 

which  he  lived 

in  ^e  name  Jt  appeared  that  the  note  in  question  was,  on  the  9th  of  January, 

passed  off  a°  1787,  tendered  by  Byron  to  Gedge's  shopman,  in  payment  for  some 

promissorj  Unens  that  were  shewn  by  him  to  Byron.     Upon  being  asked  who 

note  in  that  John  Mason  was,  Byron  described  liim  as  a  gentleman  of  fortune, 

heavowed^to  ^'^  whom  he  was  concerned  in  a  coal-mine,  living  at  No.  4, 

be  his,  dated  Argyle-street     The  shopman  declined  leaving  the  goods  with  him ; 

sraietime  jj^  promised  to  send  them,  if,  upon  inquiry,  the  note  was  good, 

not^yable  till  He  immediately  went  to  No.  4,  Argyle-street,  and  inquired  for  Mr. 

(A)  Sheppard's  case,  O.  B.  Sept  1781,  that  Taylor's  case,  (anie,  335,)  Lockett's 
MicJi.  T.  1781.  1  Leach,  226.  2  East,  case,  (anie,  333,)  and  Dunn's  case,  (ante, 
P.  C.  c  19,  s.  50,  p.  967,  where  it  is  said      329,)  were  relied  on. 
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Mason;  the  prisoner  appeared,  and  said  his  name  was  John  Mason,  after  the  time 
and  that  the  note  was  drawn  by  him,  and  should,  be  paid  when  due.  °/^*^J"f^' 
It  was  proved  that,  before  the  9th  of  January,  the  prisoner  had  taken  juJ^ound  that 
the  house  No.  4,  Argyle-street,  in  the  name  of  John  Mason,  Esq.,  he  assumed 
and  that  the  person  who  let  the  house  had  inquired  concerning  him,  ^«  »""«  ^^ 
by  this  description,  at   the   British   CoflFee-house,  and  received  a  ^iJ^°he  was 
favourable  account  of  his  character.     It  was  then  proved  that  he  never  known 
had  always  passed  by  the  name  of  John  Henry  Aickles,  and  had  hefore,  for 
been  tried  several  times  at  the  Old  Bailey,  and  was  known  by  that  theSwISr*^ 
name  since  the  year  1780,  until  the  present  time.     Upon  this  evi- 
dence, Grose,  J.,  who  tried  the  prisoner,  entertained  some  doubt, 
and  directed  the  jury  that  they  could  only  convict  the  prisoner  in 
case  they  believed  that  this  note  was  drawn  by  him,  in  consequence 
of  a  concerted  scheme  between  him  and  Byron  to  defraud  uedge, 
that  the  prisoner  had  never  gone  by  the  name  of  John  Mason 
before,  and  had  assumed  it  for  the  purpose  of  this  fraud.     And  he 
said,  that  if  they  were  satisfied  on  these  points,  they  might  find  the 
facts,  and  he  would  state  them  to  the  Judges.     Thereupon  the  jury 
found  specially,  that  the  prisoner  intended  to  defirand  Gedge,  and 
assumed  the  name  of  Mason  for  the  purpose  of  this  fraud ;  that  he 
had  never  gone  by  that  name  before ;  and  that  they  disbelieved  a 
witness  on  the  part  of  the  prisoner,  who  had  deposed  that  two 
years  before  he  was  inquired  for  and  known  by  that  name  at  the 
British  Cofiee-house.     On  this  a  verdict  of  guilty  was  taken  by 
consent,  subject  to  the  opinion  of  the  Judges  on  the  case. 

The  opinion  of  the  Judges  was  pronounced  upon  this  case  by 
Ashurst,  J.,  to  the  efiect  that  it  did  not  amount  to  forgery.  But  the 
judgment  appears  to  have  been  ffiven  under  a  misconception  that 
the  Judges  had  so  decided ;  when,  in  fact,  the  case  nad  been 
adjourned  for  frirther  consideration.  {%)  It  afterwards  underwent 
fiirther  discussion,  when  many  of  the  Judges  seemed  to  entertain 
an  opinion  that  it  was  forgery ;  but  several  thought  otherwise ;  and 
they  never  came  to  any  final  resolution  on  the  matter.  {J ) 

The  following  reasons  are  given  as  those  upon  which  Gould,  J.,  ^?^*1*  '"P^ 
and  the  other  Judges  who  coincided  with  him,  thought  that  the  case  bought th^ 
amounted  to  forgery.     There  was  an  apparent  design  for  fraud  in  the  foregoing 
general;  and  the  jury  were  satisfied  that  the  prisoner  had  assumed  case  amounted 
the  name  of  Mason,  which  was  not  his  name,  nor  had  ever  been       ^'RC'y* 
used  by  him  before,  but  always  Aickles,  with  intent  to  defraud 
Gedge.     He,  therefore,  made  the  note  in  the  name  of  another,  as 
if  his  own,  and  clearly  with  an  intent  to  defraud.     Whether  there 
existed  a  person  of  that  name  or  not  was  immaterial ;  the  felony 
consisted  in  the  intent  to  defraud  under  the  falsity.     One  might 
assume  a  feigned  name,  and  make  a  draft  in  it,  and  yet  innocentJnr ; 
as  if  he  concealed  himself  to  avoid  arrest,  and  had  appointed  his 
firiend  on  whom  he  drew  to  pay  his  bills ;  or,  giving  notes,  took  care 
to  pay  them  when  due.    But  die  prisoner,  having  no  such  intention, 
but,  on  the  contrary,  to  defi^iid  the  party,  by  making  the  note  under 
such  disguised  name,  by  which,  after  he  left  the  piace  of  conceal- 
ment, he  could  not  be   traced;   the  case  amounted   to  forgery. 

(O  2  East,  P.  C.  c.  19f  s.  50,  p.  969.  1  prisoner  was  remanded  upon  a  former  sen- 
Leach,  440.  tence  ;  having,  previously  to  the  present 

{j)  Aickles's  case,  1787,  1  I^each,  438.  charge,  been  tried  for  returning  from  trans* 

2  East,  P.  C.  c.  19,  s.  50,  p.  968.     The  porution,  and  acquitted. 
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There  was  no  ground,  he  thought,  to  distinguish  this  from  the 
common  case  where  the  draft  is  made  in  the  name  of  a  person  who 
does  not  exist*  It  was  in  reality  a  deeper  fraud,  because  the  entity 
of  such  drawer  would  at  once  be  disavowed  at  the  place  of  his  sup- 
posed residence ;  whereas,  in  the  present  case  of  a  note,  there  would 
be  no  circumstance  to  find  out  the  maker  when  he  quitted  the  place 
where  he  made  the  note. 
^•^**™  The  Judges,  who  inclined  against  the  conviction,  went  on  the 

mTictknu  doubt  whether,  to  constitute  forgery,  it  was  not  necessary  that  the 
instrument  should  be  made  as  the  act  of  another,  {k)  according  to 
the  definition  of  Lord  Coke,  whether  that  other  existed  or  not 
Whereas,  here  the  note  was  made  as  the  prisoner's  own,  and  avowed 
by  him  to  be  so.  The  credit  was  given  to  the  person,  and  not  to 
the  name ;  and  the  person,  and  not  the  name,  was  the  material 
thing  to  be  considerea.  {[) 

Su*  K  H.  East  enters  at  some  length  into  the  discussion  of  this 

Joint;  and  endeavours  to  ascertain  the  grounds  upon  which  the 
udges,  who  inclined  against  the  conviction,  might  possibly  have 
proceeded.     But  he  again  repeats,  that  it  seems  very  difficult  to 
distinguish  the  case  from  that  of  Sheppard :  and  he  says  that  he 
cannot  help  suspecting  that  much  of  the  difficulty  in  mese  cases 
arises  from  mistaking  matters  of  fact  for  matters  of  law,  and  con- 
founding the  two  together,  {m)    A  learned  writer,  who  has  been 
several  times  referred  to  in  the  latter  part  of  this  work,  observes, 
that  it  may  be  difficult  to  admit  that  the  case  involved  any  real 
ground  of  doubt  when  the  specific  fi*audulent  intention  was  expressly 
mund,  and  the  taking  the  nouse  was  only  a  part  of  the  macninery 
of  the  fraud :  and,  with  respect  to  Sir  £.  H.  East's  suggestion,  that 
the  difficulty  may  have  arisen  firom  mistaking  matters  of  &ct  for 
matters  of  law,  he  fiirther  observes,  that  this  seems  to  be  the  true 
view  of  the  case :  for,  if  the  use  of  the  assumed  name  is  intended 
to  commit  a  firaud  in  the  particular  instance,  there  is  no  reason  for 
not  treating  it  as  a  foigery,  although  that  may  only  be  part  of  a 
more  general  system  of  fraud,  which  such  assumption  is  intended  to 
carry  mto  efiect  (w) 
Wbiley**  case.       In  a  more  modem  case,  where  the  indictment  charged  the  prisoner, 
^t^^holden   •S^i^uel  Whiley,  with  foiging  a  bill  of  exchange  for  60/L  dated  Bath, 
to  be  right       Jan.  5th,  1805,  drawn  in  the  name  of  Samuel  Milward,  payable  to 
where  the         his  own  order  on  Messrs.  Stevenson  &  Co.,  bankers,  in  London, 
utTof  by  4e     ^^  intention  to  defraud  H.  Thurston ;  and  (in  a  second  count) 
prisoner  in  the   with  Uttering  such  bill  knowing  it  to  be  foiged;  the  following  &cts 
forged  instm-    appeared  in  evidence.     The  prosecutor  was  an  upholsterer  in  Bath : 
t^medbv       ^^^  ^^  ^^  ^^^  Dec,  1804,  the  prisoner,  being  at  that  time  a 
him  with  the     Stranger  to  him,  came  to  his  house,  and  applied  to  take  a  coach- 
^^^'.     house  and  stable,  which  the  prosecutor  let  him  for  three  months.  The 
proMcutof,  ^   prisoner  then  bespoke  some  goods  of  the  prosecutor  to  the  amount 
though  the        of  \^U  2;.,  which  ne  directed  to  be  sent  to  nim,  writing  his  direction 
S^°^*lld^    in  the  prosecutor's  book,  "  Samuel  Milward,  No.  12,  Kensington- 
have  ouried      place,  Bath."    In  the  course  of  three  days  the  goods  were  sent,  and 
with  it  u         the  prisoner  came  shortly  afterwards  and  ordered  more  goods ;  and 
before  all  the  goods  were  delivered,  he  told  the  prosecutor  to  get  his 

(A)SeeIiewts*8ca8e,a}i<e,p.332,note(y).  (n)  6  Rv.  Col.  Sut  Part  V.  CI.  xii., 

(/)  2  East,  P.  C.  c  19,  e.  60,  p.  970.      p.  580 ;  and  Hadlield's  caie  U  cited.     See 
(m)  2  But,  P.  C  e.  19,  s.  50,  p.  970.        Anlc.p.  331. 
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bill  ready  by  four  o'clock,  on  Old  Christmas  eve,  at  which  time  he  much  credit  u 
would  aall  for  it  He  called  at  the  time  appointed;  and  the  bill,  the  asaumcd 
amounting  to  49i  10*.  was  given  to  him.  He  said  the  bill  was  very  "**"'*' 
right ;  that  it  was  his  rule  to  discharge  all  bills  on  Old  Christmas 
eve ;  and  that  he  would  return  again  in  ten  minutes ;  which  he  did, 
bringing  with  him  the  bill  of  exchange  in  question ;  and  saying  that 
be  would  give  the  prosecutor  a  draft  on  his  banker  in  London  for 
%0L  The  prosecutor  looked  at  the  bill  of  exchange,  which  was  in- 
dorsed with  the  name  ^'  Samuel  Milward,"  and,  upon  the  prisoner 
saying  it  was  a  good  one,  gave  him  the  balance  of  ten  guineas.  The 
pnsoner  then  told  the  prosecutor  that  he  should  want  more  goods, 
and  should  be  a  very  good  customer  to  him.  The  bill  of  exchange 
having  been  sent  to  the  bankers,  in  London,  was  returned  to  the 
prosecutor  on  the  25th  Jan.,  dishonoured,  and  the  prosecutor  went 
immediately  to  the  prisoner's  house,  in  Bath,  but  he  found  it  shut 
up,  and  saw  nothing  more  of  the  prisoner  tiU  about  three  weeks 
afterwards,  when  he  was  in  custody.  A  clerk  from  the  London 
bankers,  Messrs.  Stephenson  and  Co.,  proved  that  they  knew  no 
such  person  as  Samuel  Milward.  And  it  was  satisfactorily  proved 
that  the  prisoner's  real  name  was  Samuel  Whiley ;  that  he  was  bap- 
tized as  the  son  of  persons  of  that  name,  was  married  by  that  name, 
had  gone  by  the  same  name  at  Bath,  when  he  lodged  there  for  about 
a  week  in  tne  July  preceding  this  transaction ;  and  at  Bristol  in  the 
following  October ;  as  also  at  Bath  again  on  the  4th  of  December ; 
and  further,  that  on  the  20th  of  December  (which  was  about  a  week 
before  he  first  came  to  the  prosecutor)  he  had  taken  a  house  in 
Worcestershire,  under  the  same  name.  But  on  the  28th  of  Decem- 
ber (the  day  after  his  first  application  to  the  prosecutor)  he  ordered 
a  brass  plate  to  be  engraved  with  the  name  of  "  Milward,"  which 
was  fixea  on  the  door  of  his  house  on  the  following  day.     The 

Erisoner  stated  in  bis  defence  that  he  had  understood  m)m  his 
ither  that  he  was  christened  by  the  name  of  Samuel  Milward ;  and 
that,  being  under  difficulties,  and  aftaid  of  arrests,  he  had  omitted 
the  name  of  Whiley.  Li  answer  to  questions  put  by  the  learned 
Ju^e  who  tried  the  prisoner,  the  prosecutor  stated  that  he  took  the 
dran  on  the  credit  of  the  prisoner,  whom  he  did  not  know ;  that  he 
presumed  the  prisoner's  name  was  that  which  he  had  written,  and 
had  no  reason  to  suspect  the  contrary :  but  that  if  the  prisoner  had 
come  to  him  under  the  name  of  &muel  Whiley,  he  should  have 

S'ven  him  equal  credit  for  the  goods,  and  have  taken  the  draft  from 
m  and  paid  him  the  balance  as  he  had  done  when  he  came  under 
the  name  of  Milward.  The  learned  Judge  left  it  to  the  jury  to  say 
whether  the  prisoner  had  assumed  the  name  of  '^  Milward  in  the 
purchase  of  the  goods,  and  given  the  draft,  with  intention  to  defttiud 
the  prosecutor.  And  the  jury  saying,  that  they  were  satisfied  of 
that  fact,  found  the  prisoner  guilty.  The  case  was  afterwards  sub- 
mitted to  the  consideration  of  the  twelve  Judges;  who  were  of  jl^^'  a.^/-Ju].^^u 
opinion  that  the  question  of  fraud  being  so  left  to  the  jury,  and  if^JiMlSin^  /u^Z 
found  by  them,  the  conviction  was  right  (o)  cicLfL^^h:}!^  "aw*^ i 

In  a  case  which  occurred  a  few  years  afterwards,  the  prisoner  was  Fnneis'B  caae.  '^  x^^y.  - 
indicted  for  forging  an  order  for  the  payment  of  money,  in  which.  If  the  name 

(o)  WbjJey's  caae,  cor.  Thomaon,  B.,  &  Ry.  90.  &  P.  Rex  v.  Maraball,  Run. 
Somersetabire,  Spr.  Aas.  1805;  aod  before  &  Ry.  75;  and  Rex  v.  Francia,  id.,  209, 
tbe  jodgea,  Trin.  T.  1 806,  MS.,  and  Run.      and  infra. 

z  2 


avoid  de- 
tection, it  will 
be  as  much 
a  forgery  as  if 
the  assumed 
name  were  the 
name  of  a 

ersonof 

nown  credit 
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used  by  the       by  the  name  of  James  Cooke,  junior,  he  requested  Messrs.  Praed 
prisoner  be  as-   ^  Qq,^  bankers  in  London,  to  pay  Mrs.  Ware,  or  bearer,  fifteen 
Se^purposo  of   pounds.     It  appeared  in  evidence  tnat  on  the  15th  August,  1808,  the 
fraud,  and  to     prisoner  took  lod^ugs  at  the  house  of  Mrs.  Ware,  by  the  week,  and 
continued  there  till  the  9th  of  September  following,  on  which  day 
he  gave  Mrs.  Ware  the  order  in  question  for  a  bank  note  of  fifteen 
pounds,  which  she  advanced  to  him  upon  his  applying  to  her  for 
change.     Mrs.  Ware  paid  the  order  away  to  a  neighbour,  who  took 
it  to  the  bankers ;  and,  upon  payment  being  refused,  brought  it  back 
to  Mrs.  Ware,  who  immediately  informed  the  prisoner  of  its  being 
returned.     The  prisoner,  first  reading  over  the  order,  said  that  he 
saw  he  had  made  a  mistake,  and  had  foreotten  to  put  the  word 
** junior,"  which  word  he  then  added,  and  said  that  Mrs.  Ware 
would  find  it  would  be  right     Shortly   afterwards    the  prisoner 
left  the  house,  saying  he  should  return  to  tea ;  but  he  never  did 
return.     The  oraer,  with  the  addition,  was  presented  at  Messrs. 
Praed  &  Co.'s  the  next  morning,  and  payment  refused,  the  drawer 
not  being  known  at  that  house,  and  no  person  of  that  name  keeping 
cash  there.    It  was  satisfactorily  proved  that  the  prisoner's  real  name 
was  John  Francis,  though  he  had  occasionally  gone  by  other  assumed 
names.     The  case  was  left  by  the  learned  Judge  to  the  jury,  with  a 
direction  that  they  should  consider  whether  the  prisoner  had  assumed 
the  name  of  James  Cooke,  junior,  with  a  firaudulent  purpose  ;  and 
they  found  a  verdict  of  guilty :  but  upon  some  doubts  occurring 
whether  the  facts  in  evidence  went  to  establish  a  foigery,  or  only  a 
fi^ud,  the   case  was  referred   to   the  consideration  of  the  twelve 
Judges.     Mansfield,  C.  J.,  the  Chief  Baron,  Grose,  J.,  and  Law- 
rence, J.,  were  absent  when  the  case  was  debated ;  but  the  Judges, 
who  were  present,  held  the  conviction  right ;  and  were  of  opinion 
that  if  the  namp  wftrp  aaai^ii^ed  for  the  purpose  of  the  fi:uud,  and 
avoiding  detection,  it  was  as  much  a  forgery  as  if  the  name  assumecT 
were  that  of  any  other  pereon  of  known  crecfit;  though  the  case 
would  have  been  different  if  the  party  had  habituallv  used  and 
The  fictitious     become  known  by  another  name  than  his  own.Tj^jBut  it  seems 
name  must  be     that  it  must  satisfactorily  appear  that  the  fictitious  name  was  as- 
purpoM^S'       g^™^^  for  the  purpose  of  iraud,  in  the  particular  instance  of  the 
fraud  in  the       forgery  in  question/ and  that  it  will^n^oe^uBicieSr^^shew  that 
particular         the  fictitious  name  had  been  assumed  for  generalpurposes  of  con^ 
instance.         Icealment  and  fraud :  as  in  a  subsequent  case,  in  which  the  prisoner 
Irwas  charged  with  forcing  an  acceptance  upon  a  bill  of  exchange  in 
the  name  of  Scott,  the  majority  of  the  Judges  being  of  opinion 
that  it  did  not  sufiiciently  appear  upon  the  evidence  that  the 
prisoner  had  not  gone  by  the  name  of  Scott  before  the  time  of 
accepting  the  bill  in  that  name,  or  that  he  had  assumed  the  name 
for  that  purpose,  held  that  a  conviction  for  such   forgery  was 
wrong,  {q) 


But  fo 
to  ft 

dbie  offence. 


t  forging  in  a  false  name  assumed  for  concealment,  with  a  view 
fi'aua,  of  which  the"^rgel^Ts  part  is  sufficient  to  constitute 

»__■  A'   i   »^  T   _-    f_    /-.--J^-i*^!.- !-._-> 1 


wnicn  tne  iorg<  ^ 

And  if  there  be  proof  of  the  pnsoner's  real  name, 
it  is  for  him  to  prove  that  he  used  the  assumed  name  before  thej 


pm 


(p)  Francis's  case,  Old  Bailey,  July, 
1811 ;  and  before  tiie  judges,  December, 
1811,  M&,  Attd  Bjuss.  &  Ky.  209. 


iq)  Rex  9.  Bontien,  December,  1813, 
Russ.  &  Ry.  260. 
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time  he  had  the  fraud  in  view,  even  in  the  absence  of  proof  as  to 
what  name  he  had  used  for  several  years  before  the  fraud  in 
question,  (r) 


I  If  a  person  put  the  name  of  another  on  a  bill  of  exchange  as 
acceptor  without'That  person's  authonty,  expecting  to  be  able  to 
meet  It  when  due,  o£,  expecting  that  sucn  other  peryn  will  overlook 


P  jtt  this  is  foiyerv.  jBut  if  the  prisoner  either  had  authority  from 
such  other  person,  or  from  the  course  of  their  dealings  bond  fide 
considered  that  he'feid  such  authority,  it  is  not  forgery.  The 
prisoner  was  chai^ged  in  some  counts  with  foiging,  ana  in  others 


I 


If  a  party 
either  have 
authority  to 
use  the  name  of 
another,  or 
boH&fidt, 
considers  that 
he  has  such 
authority,  it  is 


with  Uttering  a  forged  acceptance  to  the  following  bill  of  exchange,  not  forgery 


name. 


«£25.  «  Cheltenham,  July  16th,  1834. 

^*  Three  months  after  date  pay  to  my  order  twenty-five  pounds, 
ibr  value  received. 

^^JoHN  Forbes." 
^'  William  Prosser,  iun.,  Esq.,  Cheltenham.'^ 
^  Accepted,  payable  at  Messrs.  Esdaile  &  Co.,  bankers,  London. 

"William  Pbosser, jun." 

The  prisoner  had  paid  away  this  bill,  with  the  acceptance  upon  it, 
to  a  butcher  to  whom  he  owed  about  4/.,  and  taken  the  difference. 
Mr.  Prosser  proved  that  the  acceptance  was  not  in  his  handwriting, 
and  that  he  had  never  given  the  prisoner  authority  to  put  his  name 
on  any  bill  or  security  of  any  kind.  The  prisoner  was  an  architect  at 
Cheltenham,  and  was  engaged  in  building  nouses  for  Mr.  Prosser,  who 
had  recommended  the  prisoner  to  raise  money,  which,  when  raised, 
the  prisoner  was  to  draw  upon,  under  the  superintendance  of  Mr. 
Prosser,  and  it  was  sought  on  the  part  of  the  prisoner  to  raise  an  infer- 
ence that  he  considered  he  had  a  right  to  use  Mr.  Prosser's  name. 
Coleridge,  J.,  **  If  the  prisoner  drew  the  bill  mentioned  in  the  indict- 
ment, and  which  he  knew  could  not  become  due  for  some  months  after 
he  did  so,  and  then  put  Mr.  Prosser's  name  on  it  without  his  authority, 
either  intending  to  meet  it,  or  trusting  that  he  should  have  money 
to  do  so,  or  trusting  that  MrTProsser  would,  overlook  \U  the  prisoner 
is  guilty  "STtbigery;  but  if  you  think  that  the  state  of  affairs 
between  the  prisoner  wd.Mr.  Prosser  was  such  that  he  had  Mr." 
Prosser's  authority  to  accept  this  bill,  then  it  is  not  a  forgery.  If  a 
person  gives  another  leave  to  use  his  name  on  bills,  and  the  person 
thus  permitted  writes  the  name  of  such  person  on  a  bill,  this  is  as  it 
were  a  signing  by  the  person  who  gave  the  authority,  although  he 
had  given  no  authority  for  the  putting  his  name  on  that  particular 
bill.  The  question  which  I  shall  leave  to  you  is  this,  whether  the 
name  of  Mr.  Prosser  was  put  on  the  bill  mentioned  in  the  indict- 
ment without  the  authority  of  Mr.  Prosser ;  or  was  it  written  on  the 
bill  by  the  prisoner,  under  such  circumstances  that  he  might  bond 
fide  consider  that  he  had  Mr.  Prosser*s  authority  for  doing  so,  as  in 
the  latter  case  you  ought  to  acquit  him."  {s) 

So  where  upon  an  indictment  for  forging  and  uttering  an  accept-  But  nothing 
ance  on   a  bill  of  exchange  in   the   name   of  John   Woodman,  £?^^°^  T^** 
Woodman  was  called,  and  proved  that  the  acceptance  was  not  in  f^^  g^und  for 
his  handwriting,  and  that  he  did  not  authorize  any  pers.  n  to  accept  that  belief  from 

(r)  Rex  V.  Peacock^  Rus>.  k  Ry.  278.       («)  Rex  v.  Forbes.  7  C.  6c    *.  224. 


i; 
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the  acts  of  the  the  bill,  but  be  admitted  that  he  had  known  the  prisoner  eight  years 
name  is  m^  ^^^  '^  '^  mouey  transactions  with  the  prisoner,  and  in  1829  had 
if  lufficieiit '  heen  connected  wim  him  in  trade,  as  a  partner  in  a  hat  manufactory, 
and  had  had  many  bill  transactions  witn  him,  and  they  had  trusted 
each  other  largely ;  a  mutual  accommodation  existed  between  them ; 
none  of  those  bills  were  accepted  by  procuration ;  the  prosecutor 
had  accepted  for  his  accommodation  since  1836  to  take  up  former 
acceptances ;  the  prosecutor  did  not  always  know  what  the  accept- 
ances were  for,  as  ne  depended  on  the  prisoner's  honour ;  and  ne 
might  have  drawn  on  the  prosecutor  five  or  six  years  before  without 
apprising  him  of  it ;  but  the  prosecutor  had  never  before  paid  any  bill 
on  which  the  prisoner  had  used  his  name,  and  he  always  signed  J. 
Woodman  which  the  prisoner  must  have  known.  Coleridge,  J.,  in 
the  course  of  summing  up  the  case  to  the  jury  said,  ^^  We  now  come 
to  the  statement  Mr.  Woodman  makes,  and  upon  which  it  is  sup- 
posed that  the  prisoner  may  rely  for  an  acquittal,  because  he  says 
that  he  has  been  for  the  last  eight  years  in  habits  of  great  intimacy 
and  in  partnership  with  him.  Now  I  put  the  question  whether, 
though  ne  had  not  authorized  the  signing  of  his  name  on  that 

{larticular  bill,  he  had  ever  given  the  prisoner  a  general  authority, 
f  he  had  said  to  the  prisoner  ^  You  may  use  my  name  whenever 

^ou  like,'  it  would  be  idle  to  say  that  the  acceptance  was  a  forsery. 

[t  is  not  merely  writing  another  man's  name,  but  writing  it  witnout 
authority  and  with  intent  to  defraud.  But  I  go  further,  because  I 
think  tliat  if  a  person  had  reasonable  ground  for  believing,  fi'om  the 
acts  of  the  party,  that  he  had  authority  to  accept,  and  did  in  point 
of  fact  act  upon  that,  it  would  not  be  forgery.  Put  the  case  that 
upon  a  former  occasion  the  prisoner  had  done  what  he  is  supposed 
to  have  done  here,  and  on  tne  bill  being  presented  Mr.  Woodman 
had  paid  it  without  remark  or  remonstrance.  If  he  had  done  that 
on  tnree  or  four  occasions,  he  might  fairly  say,  I  iufer  that  he 
authorized  me  to  do  it,  and  after  that  he  could  not  be  said  to  come 
within  the  description  of  a  person  who  forged.  But  I  cannot  go  the 
length  which  has  been  sug^sted.  Let  me  suppose  one  or  two 
cases : — Suppose  the  prisoner  to  have  meant  to  raise  200/,  for  two 
or  three  months,  and  trusted  that  at  the  end  of  the  time  he  should 
receive  1000&  and  would  be  able  to  repay  it,  if  he  used  another 
person's  name  without  authority,  and  not  believing  that  he  had 
authority,  that  would  be  a  distinct  foigery.  No  man  has  a  right  to 
use  another's  name,  trusting  that  he  may  oe  able  to  take  up  the  bilL 
So,  if  a  person  having  no  authority  were  to  say,  I  want  to  raise  a 
sum  of  money,  and  I  am  sure  my  father  is  so  K>nd  of  me  that  he 
will  not  proceed  against  me  criminally,  and  were  to  write  his  fiither^s 
name  to  an  acceptance,  that  would  be  forgery.  No  man  has  a  right 
to  trust  to  the  kindness  of  another  man.  If  you  are  of  opinion  that 
the  prisoner  acted  in  either  of  those  ways,  knowing  that  ne  had  no 
authority,  but  meaning  to  repay  the  bill  or  trusting  that  Mr.  Wood- 
man would  not  prosecute,  in  either  of  those  cases  this  would  be 
forgery.  There  can  be  nothing  short  of  the  person  believing  that 
he  haa  authority,  and  having  a  fair  ground  for^that  belief  from  the 
other  party.  The  authority  need  not  be  express,  it  may  be  implied 
from  acts.  I  put  the  question  to  see  whether  the  pnsoner  had  any 
i^^n^r  thinking  that  he  had  authority  to  use  Mr.  Woodman  s 
name.  Now  you  are  to  judge  whether  you  have  any  reason  to 
believe,  looking  at  the  circumstances  fairly  between  the  crown  and 
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the  prisoner,  not  stretching  it  on  one  side  or  on  the  other,  that  the 
prisoner  believed  that  he  had  authority  and  from  circumstances  had 
reasonable  grounds  for  so  believing.  There  was  ereat'  intimacy 
between  these  parties :  there  had  been  great  dealings  oetween  them. 
All  which  is  to  be  taken  into  account  You  certainly  find  that  the 
moment  Mr.  Woodman  is  called  upon  he  docs  not  pay  the  bill,  and 
he  does  not  in  the  least  adopt  the  act  that  was  done  oy  the  prisoner : 
that  is  really  the  only  point  in  the  case."  (t) 

So  where  upon  a  similar  indictment  for  foiginff  and  uttering  an  If  from  the 
acceptance  of  a  bill  of  exchange  in  the  name  of  John  Tyler,  Tyler  ^Mn«  be. 
proved  that  the  acceptance  was  not  his,  and  that  he  never  authorized  parties  the 
any  one  to  accept  any  bill  for  him,  but  on  cross-examination  said,  prisoner  had 
"The  prisoner  on  the  same  day  accepted  a  bill  for  17£  4*.  for  me.  uf[-^^^i,JJi 
I  had  accepted  a  bill  for  17^  4«.  and  got  this  bill  as  a  renewal  of  the  authority  to  use 
former  bill,  which  I  had  accepted  for  the  prisoner's  accommodation,  the  name,  it  U 
I  have  many  times  had  money  transactions  with  the  prisoner  for  his  "^  ftwg«7- 
accommodation,  but  never  for  my  own.     I  had  accepted  more  than 
one  bill  for  him,  as  what  he  could  not  pay  on  the  first  advance  I 
accepted  another  bill  for.     The  first  bill  1  accepted  was  for  50L 
The  prisoner  had  taken  the  liberty  to  use  my  name  for  15/.,  and  I 
paid  it     He  then  used  my  name  without  authority.     It  was  an 
acceptance ;  I  paid  it,  and  tne  prisoner  repaid  me  in  tne  course  of  a 
week.     I  had  no  difference  witn  the  prisoner  about  it,  and  we  have 
been  on  fiiendly  terms  ever  since ;  the  prisoner  was  a  particular  firiend 
of  mine,  and  I  never  had  any  quarrel  with  him."    Lord  Abinser, 
C.  B.,  **If  the  prisoner  had  the  authority  of  Mr.  Tyler  for  writmg 
the  acceptance,  it  is  no  forgery ;  neither  is  it  if  he  had  no  such  autho- 
rity, provided  that  firom  the  fscts  that  have  been  proved,  it  is  made 
out  that  he  had  fair  around  for  considering  that  he  had  such  autho- 
rity.    These  two  parUes  were  on  very  intimate  terms ;  Mr.  Tyler  had 
more  than  once  accepted  bills  for  the  prisoner's  accommodation, 
and  on  a  former  occasion,  when  the  prisoner  had  used  his  name,  he 
p£ud  the  amount  and  found  no  fault,  and  the  prisoner  repaid  him  in 
the  course  of  a  week.     You  will  consider  whether  tne  prisoner 
having  to  deal  with  the  naqie  of  a  person  with  whom  he  was  so 
very  intimate,  fairly  considered,  from  what  had  before  occurred,  that 
he  had  authority  to  do  as  he  did,  and  make  use  of  the  name  of  Mr. 
Tyler  upon  the  face  of  this  bill.     If  you  think  so,  and  that  the  pri- 
soner acted  bond  fide  and  did  not  mean  to  defiraud  or  injure  any  one, 
you  ought  to  acquit  him."  {u) 

If  a  person  haying  authority  in  conjimction  with  two  others  to  Kom  of  three 
draw  out  money  from  a  bank,  draws  out  such  money  by  means  of  a  JJSiarity  ^^^ 
cheque  in  the  presence  of  two  other  persons,  who  personate  the  two  jointly  to  dnw 
persons,  in  conjunction  with  whom  he  had  authority  to  draw  out  the  J!^^™*'?®^'^ 
money,  this  is  a  forgery  of  the  cheque,  and  the  intent  may  be  laid  driw  ont  the 
to  de&aud  the  bankers.     The  prisoner  was  indicted  for  forging  a  money  by 
cheque  on  the  prosecutors,  Jones,  Lloyd  &  Co.,  with  intent  to  *.*^^f3*if  t^^ 
defraud    them.     The  prisoner    and    Dawson    and  Davies  were  J^^andti 


two 


members  of  the   Hydraulic  Packers'   Society,  which  was    estab-  strangers,  who 

Ushed  for  maintaining  the  members  of  the  society,  who  should,  by  P«fwn»*«  ^ 

depression  in  trade  or  other  circumstances,  be  thrown  out  of  em-  ai^thority, 

ploy.     The  fiinds  of  the  society  were  provided  by  weekly  contribu-  it  is  forgery, 
tions,  and  a  sum  of  400/.  was  deposited  in  the  bank  of  Jones, 

(0  Reg.  e.  Beard,  8  C.  &  P.  143.         (u)  Reg.  o.  Pariib,  8  C.  &  P.  94. 
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Lloyd  &  Co.,  in  the  names  of  the  prisoner  and  Dawson  and  Davies, 
and  it  was  not  to  be  paid  out  unless  all  three  attended  to  receive  it 
The  bankers  were  not  acquainted  with  the  signatures  of  any  of  the 
three.  The  prisoner  having  procured  two  persons  to  personate 
Dawson  and  Davies  went  with  them  to  the  bank,  and  drew  out  the 
money.  The  clerk  who  paid  the  money  asked  their  names,  and 
the  names  of  the  three  members  were  given ;  and  the  clerk  after 
referring  to  the  ledger  and  to  the  pass  book,  which  was  brought  by 
the  prisoner,  and  finding  the  names  to  acconl,  paid  the  money.  It 
was  objected  that  the  bankers  would  not  be  liable  over  to  the 
society,  the  money  having  been  drawn  out  by  fraud  by  one  of  the 
depositors.  Patteson,  J.,  "The  bankers  being  authorized  to  pay 
the  money  to  three  persons  in  particular,  and  to  them  only,  pay  it 
to  one  of  those  persons,  and  to  two  who  are  strangers  to  the  tran- 
saction, and  that  without  any  authority,  genuine  or  colourable,  from 
the  real  parties.  I  am  therefore  of  opinion  that  this  was  a  forgery  with 
intent  to  defraud  Jones,  Lloyd  &  Co."  {v) 

Having  thus  treated  of  the  name  in  which  a  forgery  may  be  com- 
mitted, we  may  proceed  to  consider  how  far  Xh.eyalidiii{  in  law  of 
the  thing  forged,  supposing  it  were  true,  is  essential  to  fonrery. 

Though  it  IS  said  to  be  in  no  way  matenal,  whether  a  foi^d  in- 
stniment  be  made  in  such  a  manner  as  that,  if  it  were  in  truth  such 
as  it  is  counterfeited  for,  it  would  be  of  validity  or  not ;  {w)  yet  iti 
seems  to  be  material,  that  the  false  instrument  should  carry  on  the 
face  of  it  the  semblance  of  that  for  which  it  is  counterfeited,  and! 


should  not  be  illegal  in  its  very  frame,  {x)     One  of  the  definitions  o 

rgery  is  given,  as  "  the  false  making 
on  the  face  of  it  to  be  qrood  and  valid  for  the  purposes  for  which  i 


making  an  instrument,  whici 


was  created,  with  a  design  to  defraud."  (y) 

Upon  the  ground  that  it  is  not  material  whether  a  forged  instru- 
ment be  so  made  as  that,  if  it  were  in  truth  such  as  it  is  counterfeited 
for,  it  would  be  ot  vaJiditv  or  not,  it  has  been  adjudged  that  the 
foi]gery  of  a  protection  in  the  name  of  A.  B.,  as  being  a  member  of 
parliament,  who  in  truth  at  the  time  was  not  a  member,  is  as  much 
an  offence  at  common  law,  as  if  he  were  so.  (a) 

In  a  case,  where  the  defendant  was  convicted  upon  an  indictment 
on  the  5  Eliz.  c  14,  (now  repealed)  which  stated  that  one  Garbut 
and  his  wife  were  seised  in  fee  of  certain  messuages,  lands,  and 
tenements,  called  Jawick,  in  the  parish  of  Clacton,  in  Essex,  and 
that  the  defendant  intending  to  molest  them,  and  their  interest  in  the 
premises,  forged  a  lease  and  release  as  from  Garbut  and  his  wife, 
whereby  they  were  supposed  for  a  valuable  consideration  to  convey 
to  him  ^^all  that  park  called  Jawick,  in  the  parish  of  Clacton,  in 
Essex,  containing  eight  acres  in  circumference,  with  all  the  deer, 
wood,  &c.  thereto  belonging,"  it  was  moved  in  arrest  of  judgment, 
that  the  premises  supposed  to  be  conveyed  were  so  materially  dif- 
ferent from  those  which  were  really  the  estate  of  Garbut  and  his 
wife,  that  it  was  impossible  this  conveyance  could  ever  molest  or 
disturb  them.     But  the  court  held  that  it  was  not  necessary,  there 


(o)  Dixon's  case,  2  Lew.  178.  Wright's 
ease,  1  I^w.  135,  an^e,  p.  322,  was  cited  to 
show  that  the  bankers  were  not  liable  over 
to  the  society. 

(i»)  1  Hawk.  P.  C.  c.  70,  s.  7.  2  East, 
P.  C.  c.  19,  s.  43,  p.  948. 


(jr)  2  East,  P.  C.  c.  19,  s.  43,  p.  948. 

(y)  By  Evre,  B.,  in  Jones  and  ralmer's 
case.  I  I^ach,  367. 

(z)  Deakins'scase,  I  Sid.  142.  1  Hawk., 
P.  C.  c.  70,  s.  7.  2  East,  P.  C.  c.  19, 
s.  43,  p.  948. 
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should  be  a  charge,  or  a  possibility  of  a  charge,  and  that  it  was  su£S- 
cient  if  it  were  done  with  such  intent,  and  that  the  jury  had  found 
that  it  was  done  with  intent  to  molest  Garbut  and  his  wife  in  the 
possession  of  their  land,  (a) 

So  where  an  indictment  was  for  forgery  at  common  law  of  a 
surrender  of  the  lands  of  J.  S.,  and  it  was  not  shown  in  the  in- 
dictment that  J.  S.  had  any  lands,  it  was  holden  upon  motion  in 
arrest  of  judgment  that  the  indictment  was  good,  upon  the  prin- 
ciple that  it  was  not  necessary  to  shew  that  the  party  was  pre- 
judiced. (6) 

Upon  the  same  principle,  the  doctrine  is  established  by  several  Forgery  may 
cases,  that  forgery  may  be  committed  bv  the  false  making  of  an  ^^|^^ 
instrument,  purporting  to  be  the  will  of  a  Person  who  is  still  liviny ;  making  of  the 
notwithstanding  the  objection,  that  during  the  li^e  of  a  party  his  will  will  of  a  living 
is  ambulatory,  and  can  have  no  validity  as  a  will  until  his  death.  [JJJJJi^^  will 
Thus,  a  prisoner  was  convicted  for  forging  a  seaman's  will,  who  it  »  ambulatory 
appearea  was  still  alive,  and  had  returned  to  England  two  years  after  during  the 
the  prize  money  had  been  received  by  the  prisoner,  imder  a  forged  jJoacanSale^' 
will,  (c)    In  a  subsequent  case,  where  the  prisoner  was  indicted  for  no  validity  as 
forging  the  last  vrill  and  testament  of  a  woman  who  was  still  living,  a'^W  untU  his 
and  was  a  witness  on  the  trial,  and  convicted,  the  judgment  was 
respited  upon  a  doubt,  whether  as  the  supposed  testatrix  was  living, 
the  prisoner  was  legally  convicted  of  having  foiged  her  last  will  and 
testament ;  there  being  no  such  instrument  as  a  last  wiU  and  testa- 
ment in  contemplation  of  law,  until  after  the  death  of  the  person 
making  it :  but  the  Judges  are  said  to  have  been  unanimously  of 
opinion,  that  an  instrument  may  be  the  subject  of  foryery.  although 
in  fact  it  should  appear  impossible  for  such  an  instrument  as  the 


instrument  forged  to  exist,  provided  the  instrument  purports  on  the 
face  of  it  to  be  good  and  v^cl,  as  to  the  purposes  for  which  it  was 
intended  to  be  made,  (d)  llie  point  was  again  referred  to  the  con-| 
sideration  of  the  Judges,  in  a  case  where  the  prisoner  was  indicted 
and  convicted  for  knowingly  uttering  and  publishing  as  true,  a 
certain  false  and  foiled  will  and  testament  of  one  J.  G.,  late  a 
seaman  belonging  to  a  merchant  vessel,  &c.  and  it  appeared,  that 
the  said  J.  G.  was  living.  All  the  Judges  held  that  the  conviction 
was  right  It  was  observed  by  the  learned  Judge,  who  delivered 
their  opinion,  that  every  will  must  be  made  in  the  lifetime  of  the 
party,  whose  will  it  was ;  that  it  existed  as  a  will  in  his  lifetime, 
though  not  to  take  effect  till  his  death ;  and  that  the  making  a  false 
instrument  importing  on  the  face  of  it  to  be  a  will,  was  equally 
forgery,  whether  the  person  whose  will  it  purported  to  be  were  dead 
or  ^ve,  at  the  time  of  making  it  That  a  contrary  doctrine  would 
operate  as  a  repeal  of  the  law ;  for  if  the  act  of  making  the  will  were 
not  foi^ry  at  the  time,  a  publication  afterwards  would  not  make  it 
so.  Buller,  J.,  thought  the  very  definition  of  forgery  decided  the 
doubt,  for  it  was  the  making  a  false  instrument  with  intent  to  deceive ; 

(a)  Crooke's   case,   B.    R.      East.    T.  s.  7,  p.  862,  po»t,  p.  359. 
4  Geo.  2.     2  Str.  901.     2  East,   P.  C.  (c)  Murphy's  case,   O.   B.    1763.     10 

c.  19,  8.  33,  p.  921.  St.  Tri   183.    (Hargr.  ed.)    2  East,  P.  C. 

(6)  Goate's  case,  1  Ld.    Raym.   737.  c.  19,  s.  43,  p.  949. 
Bat  it  seems  clearly  to  be  necessary,  that  (</)  Sterling's  case,    O.   B.    1 773.     1 

there  should  be  a  possibility  of  prejudice  I^each.  99,  where  it  is  said,  that,  Uie  case 

to  the  party.      See  the  definitions,  ante^  p.  was  decided  upon  the  authority  of  Anne 

SIS,  and  Ward's  case,  2  East,  P.  C.  c.  19,  Lewis's  ca^e.     Post.  116.     Ante^  p.  332. 
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goner,  was  the  alteration  of  a  10/L  bill  of  exchange  into  one  for 
50^9  it  was  holden  to  be  not  less  a  foi^geiy  from  the  circumstance 
of  the  bill  having  been  re-issued  three  times  as  a  10^  bill  without 
being  re-stamped,  and  being,  therefore,  not  available  in  a  civil 
action  at  the  time  the  alteration  in  it  of  \(M  into  50/L  was  effected. 
The  Judges,  on  a  conference,  said  that  it  had  been  decided  that 
the  stamp  acts  had  no  relation  to  the  question  of  forgerv ;  and  that 
supposing  the  instrument  foi^ged  to  be  such  on  the  race  of  it  as 
would  be  valid,  provided  it  hiEtd  a  proper  stamp,  the  offence  was 
complete,  {m) 

Tne  same  doctrine  was  acted  upon  in  several  other  cases,  (n) 
And  it  is  well  observed  that  if  the  matter  be  duly  considered,  the 
words  of  the  stamp  acts  before  mentioned  can  only  be  applicable 
to  a  true  instrument;  for  a  forged  instrument,  when  discovered 
to  be  such,  never  can  be  made  available,  though  stamped:  and 
that  the  acts,  therefore,  can  only  be  understood  as  requiring  stamps 
on  such  instruments  as  were  available  without  a  stamp  before 
those  acts  passed,  and  which  would  be  available  afterwards  with  a 
stamp,  (o) 

It  has  been  spoken  of  as  a  material  circumstance,  that  the  false 
instrument  should  carry  on  the  face  of  it  the  semblance  of  that  for 
which  it  is  counterfeited,  {p)  But  it  is  not  necessary  that  the 
resemblance  to  the  known  instrument  should  be  exact:  it  seems 
to  be  sufl^cient  if  the  instruments  be  so  far  alike  that  persons  in 


general  using  their  ordinary  observation  upon  the  subject  may  be 
imposed  upon  by  the  deception,  though  it  would  not  impose  upon 


Elliot's  case. 
A  conviction 
is  (food  for 
forging  a  bank 
note,  though 
in  such  forged 
note  the  word 
"  pounds" 
be  omitted, 
and  though 
there  be  no 
water-mark  in 
thepi4>er. 


persons  having  particular  experience  in  such  matters,  (y) 

Thus  where  the  prisoner  was  indicted  for  the  foi^ry  of  bank 
notes,  and  a  witness  for  the  prosecution,  who  came  from  the  Bank 
of  England,  stated  that  he  could  not  have  been  imposed  upon  by 
the  forged  notes,  the  difference  between  them  and  the  true  notes 
being  to  him  very  apparent  in  several  particulars,  but  it  appeared 
that  others  had  l)een  deceived  at  first  by  them,  though  they  were 
very  ill  executed,  Le  Blanc,  J.,  proceeded  upon  the  foregoing 
principles,  (r) 

The  doctrine  had  previously  been  sanctioned  by  the  opinion  of 
the  Judges  in  the  following  case.  The  prisoner,  James  Elliot, 
was  indicted  for  forging  a  bank  note  of  the  following  tenor. 

«  No.  17.73. 
*^  I  promise  to  pay  to  Mr.  Jos.  Crook  or  bearer,  on  demand,  the 
sum  01  Fifty 

London,  20  June,  1775. 
£  Fifty.  For  the  <5ovr.  and  Company  of  the 

Bank  of  England. 
"  Entd.  C.  Blewert.  Thos.  Thompson.** 


(m)  Teague*8  case,  cor,  Le  Blanc,  J., 
Hereford  Sum.  Ass.  1802.  and  Mich.  T. 
1B02.  2  East,  P.  C.  c.  19,  s.  55,  p.  979. 
Reg.  o.  Pike.  2  Moo.  C.  C.  R.  70. 

(n)  Reculist's  case,  O.  B.  1796.  2 
I^ach,  703.  Davies's  case,  cor.  Grose, 
J.»  Surry  Spr.  Ass.  1796.  2  Leach,  707, 
note  (6;.    2  East,   P.  C.  c.    19,  s.   45, 


p.  956. 

(o)  2  East,  P.  O.  c.  19,  s.  45,  p.  956. 

Ip)  i^nte,  p.  344. 

Iq)  2  East.  P.  C.  c  19,  s.  6,  p.  858, 
and  8.  44,  p.  950. 

(r)  HooBt*8  case,  cor,  Le  Blanc,  J., 
Exeter  Spr.  Ass.  1802.  2  East,  P.  C. 
c.  19,8.  44,  p.  950. 
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Some  of  the  counts  of  the  indictment  stated  the  instrument  to 
be  a  bank  note,  and  others  to  be  a  note  in  the  form  of  a  bank 
note ;  but  the  fifth  county  which  was  that  on  which  the  question 
turned,  and  on  which  the  counsel  for  the  crown  relied,  charged 
*'  that  the  said  James  EUiot,  on  the  14th  June,  1777,  feloniously 
did  make,  forse,  and  counterfeit,  and  cause  and  procure  to  be 
falsely  made,  forged,  and  counterfeited,  &c.,  a  certain  promissory 
note  for  the  paytnent  of  money  ^  with  the  name  of  Thomas  Thompson 
thereunto  subscribed,  purporting  to  bear  date,  &c.,  and  to  nave 
been  signed  by  one  Thomas  Thompson,  for  the  Governor  and 
Company  of  the  Bank  of  England,  for  the  payment  of  fifty  pounds 
to  Mr.  Joseph  Crook  or  bearer,  on  demand,  the  tenor  of  which, 
&C.,  with  intention  to  defi^ud  the  Governor  and  Company  of  the 
Bank  of  England^*  It  appeared  that  the  note  had  never  been 
published,  being  found  in  the  prisoner's  possession  at  the  time  he 
was  apprehended ;  but  the  forgery  was  brought  home  to  him,  and 
he  was  convicted.  The  doubt  concerning  this  case  arose  upon  the 
following  facts,  which  appeared  in  evidence.  The  officers  of  the 
Bank  of  England  proved  that  the  note  was  in  every  respect,  both 
in  paper  and  print,  similar  to  a  bank  note,  both  in  the  written  and 
printed  parts  of  it,  except,  first,  that  the  number  was  not  filled  up ; 
secondly,  that  the  word  **  pounds"  was  omitted  in  the  body  of  the 
note;  thirdly,  that  the  texture  of  the  paper  was  rather  thicker 
than  that  used  by  the  bank ;  and,  foiuthly,  that,  in  the  fabric  of  it, 
the  water  mark,  viz.,  the  words  '^  Bank  of  England,"  were  not 
inserted :  but  they  said  that  a  bank  note,  with  the  hke  omission  of 
the  word  "pounds"  in  the  body  of  it,  being  regular  in  other 
respects,  would  be  paid,  by  the  usage  of  the  Bank,  after  it  had 
pa^ed  the  examinei^s  office.  And  a  real  bank  note  of  the  same 
date  and  tenor,  except  as  above  excepted,  was  produced  in  evidence. 
Upon  these  facts  it  was  contended  that  this  was  not  a  note  re- 
sembling a  bank  note  for  want  of  the  water  mark  ;  and  also  that  it 
was  not  a  note  for  jftfty  pounds,  the  word  *^  pounds^  being  omitted : 
and  judgment  was  respited  in  order  to  take  the  opinion  of  the 
twelve  Judges.  The  case  was  considered  by  them,  and  they  were 
all  (except  De  Grey,  C.  J.,  and  Smythe,  C.  B.,  who  were  aosent,) 
of  opinion  that  the  conviction  was  right ;  as  in  forgery  there  need 
not  be  an  exact  resemblance ;  audit  is  sufficient  it  the^ instrument 
IS  primd  facie  fitted  to  pass  for  a  true  instrument  The  majon^ 
ot  the  Judges  inclined  to  think  that  the  omission  of  the  word 
"pounds"  in  tlie  body  of  the  note,  had  nothing  else  appeared, 
would  not  have  exculpated  the  prisoner;  and  that  it  was  matter 
to  be  left  to  the  jury,  as  it  was  done,  whether  it  purported  to  be  a 
note  for  fittj  pounds,  or  any  other  sum :  and  all  tne  Judges  agreed 
that  the  "fifty"  in  the  margin  of  it  removed  every  doubt,  and 
shewed  that  the  fifty  in  the  body  of  the  note  was  intended  for  fifty 
pounds,  {s) 

Upon  the  same  principles,  in  a  case  where  the  prisoner  engraved  CoUicott*s 
a  counterfeit  medicine  stamp,  so  as  to  be  like  to  a  genuine  stamp,  ^' 
except  only  that  the  centre  part,  which  in  a  genuine  stamp  specifies  oo^terfeit 
and  denotes  the  du^,  was  blank  in  the  first  instance,  but  cut  out  stamp  like  in 
before  the  counterfeit  stamp  was  used,  a  paper  with  the  words  >o™«.P«rttoa 

(0  £Uiot*s  caie,  Maidstone  Sum.   Ass.       175.    2  East,  P.  C.  c.  19,  i.  44,  p.  951. 
1777.     Mich.  T.     18  Geo.  3.     1   Leach,      2  New  R.  93,  note  (a). 
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**  Jones,  Bristol/  on  it  being  pasted  over  the  vacancy,  and  then 

uttered  such  counterfeit  stamp,  it  was  holden  that  he  was  guilty  of 

a  foigerv  and  uttering.     Grose,  J.,  in  delivering  the  opinion  of 

twelve  Judges  on  this  case,  after  stating  that  it  was  proved  that 

those  parts  of  the  counterfeit  stamp  which  remained  were  a  perfect  re- 

part  oit'oa^  ^   semblance  of  the  same  parts  on  a  genuine  stamp,  and  that  the  whole 

and  then  utter-  was  a  fiibrication  so  artmlly  contrived  as  to  be  likely  to  deceive  the 

ing  it,  is  a        eye  of  every  common  observer,  further  said,  **  An  exact  resemblance 

«Sty  uttering.  Of  foc  iJmile  IS  not  required  to  constitute  the  crime  of  tbigery ;  lor 

'  If  there  be  a  sufficient  resemblance  to  Aew  that  a  false  making 

was  intended,  and  that  the  false  stamp  is"»p  made  as  to  have  an 

aptitude  to  deceive,  that  is  sufficient  (rt    It  has  been  determined 

on  the  statute  25  £dw.  3,  (now  repealed)  that  splitting  the  great 

seal,  and  closing  it  again  to  a  false  patent,  is  a  counterfeiting  of 

the  seal :  {u)  and  that  where  the  seal  is  substantially  counterfeited, 

the  adding  or  omitting  of  a  crown,  the  leaving  out  words  in  the 

style,  or  adding  others,  or  making  any  other  minute  variation  in 

the  counterfeit,  which  is  often  done  purposely,  and  by  way  of 

eluding  the  law,  will  not  alter  the  case,  (v) 

And  it  seems  that  a  mere  literal  mistake  in  the  framing  of  the 
instrument  itself  well  laid  in  the  indictment,  wiU  not  make  any 
difference.  And  it  is  observed,  that  in  a  case  where  the  prisoner, 
in  forging  an  order  for  the  delivery  of  goods,  blundered  in  spelling 
the  name,  using  Desemockex  for  Desormeaux^  no  stress  was  laid 
on  such  circumstance,  though  on  other  grounds  the  indictment 
was  holden  bad.  {w) 

The  prisoners  Fitzgerald  and  Lee  were  indicted  for  forging  the 
last  will  and  testament  of  Peter  Perry,  late  a  seaman  on  board  his 
Majesty's  ship  the  Lancaster,  with  intent  to  defraud  the  King. 
The  will  began — "  In  the  name  of  God,  Amen,  I,  Feter  Perry, 

his 
&c.,  and  ended  John  X  Perry."    It  appeared  that  the  prisoner, 
,  mark 

wan?pnrportB  Fitzgerald,  carried  the  will  to  the  office  of  the  deputy  register,  who, 
to  be.  on  observing  the  difference  of  the  Christian  names,  told  him  that 

he  must  produce  the  person  who  had  written  the  will,  or  the  person 
who  was  present  when  it  was  executed,  in  order  to  account  for  this 
error,  before  the  probate  could  be  granted.  Fitzgerald  accordingly 
produced  the  other  prisoner  Lee,  who,  in  the  name  of  We£h, 
swore  that  he  was  one  of  the  subscribing  witnesses ;  that  the  name 
of  the  deceased  was  Peter  Perry ;  that  the  said  Peter  Perry  did 
make  his  mark  to,  and  deliver  tne  said  will;  and  that  he  (Welsh) 
by  mistake  had  written  the  name  John  Perry  instead  of  Peter  Perry. 
Upon  this  a  probate  of  the  will  was  granted.  The  prisoners  having 
b^n  found  guilty,  the  question  was  reserved  for  the  consideration 
of  the  Judges,  whether  this  was  in  law  a  foi^ging  of  the  will  of  Peter 


Fitigerald  and 
Lee*s  case. 
Forgery  may 
be  committed 
of  a  will, 
though  it  be 
signed  in  the 
wrong  Chris- 
tian name  of  the 


(0  CoUicott*s  case,  1812.  2  Leach, 
1048.  4  Taunt  300.  Russ.  &  Rv.  212, 
229 

(«)  1  Ha]e,  178,  184. 

(v)  Robinson*8  case,  2  Roll.  R.  50. 
1  East,  P.  C.  c.  2,  a.  25,  p.  86.  This 
was  an  indictment  under  the  statute 
I  Mary,  c.  t),  for  counterfeiting  the  privr 
signet     In  1  East,  «(t  tupra,  it  is  said. 


**  The  disparity,  however,  may  be  so  great 
between  tne  true  and  false  seal  that  it 
would  not  amount  to  a  counterfeiting 
within  the  statute,  as  if  it  be  evident  to  the 
view  of  every  man*s  eye.** 

(v)  2  East,  P.  C.  c  19,  s.  45,  p.  952, 
953.  The  case  referred  to  is  Ulinch*s 
case,  1  Leach,  540.  2  East,  P.  G.  c.  19, 
8.  37,  p.  938. 
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Feny,  as  laid  in  the  indictment  ?  And,  though  no  opinion  Yfss 
ever  publicly  delivered,  the  prisoners  were  tulerwards  executed 
pursuant  to  their  sentence,  {x) 

In  a  case  where  it  was  proved  that  the  prisoner  took  a  bill  of  MTicks'scase. 
exchange,  which  he  was  indicted  for  forging  and  uttering,  knowing  ^^JP^*^  ^ 
&C.,  to  a  banker's,  in  order  to  get  it  discounted,  and,  upon  receiv-  dbMiyh^  in- 
ing  the  discount,  indorsed  it  there,  but  not  in  his  own  name ;  and  doraement  of 
it  appeared  also,  that  though  there  was  the  indorsement  of  another  5?5J|!?"**^ 
name  upon  the  bill  besides  that  which  the  prisoner  indorsed,  yet 
there  was  no  indorsement  upon  it  of  the  names  or  firm  of  the 
drawers  who  were  also  the  payees;  it  was  objected  on  behalf  of  the 
prisoner  that,  as  there  was  nothing  upon  the  bill  purporting  to  be 
an  indorsement  of  the  drawers,  it  could  not  pass  a3  a  bill  of  ex- 
change, nor  was  capable  of  defrauding  the  persons  whose  names 
were  foiled.  (^)    But  the  learned  Judge  who  tried  the  prisoner 
overruled  the  objection,  and  the  prisoner  was  convicted :  and,  upon 
the  point  being  afterwards  submitted  to  the  consideration  of  the 
Judges,  they  were  of  opinion  that  the  conviction  was  right  (z) 

Upon  an  indictment  for  forging  the  following  instrument,  which  An  instniaent 
was  described  as  a  bill  of  exchange,  drawn  by  A. 

upon  B., 

"  Flintshire  District  Banking  Company. 
**  Twenty-one  days  after  date  pay  (without  acceptance)  to  the 
order  of  Mr.  James  Hfenderson,  £70. 

For  value  received. 

For  the  Company,  •^3*^1 

J.  Watkins,  Manager."  ^' 


to  pay  to  the 
oraer  of  C. 
a  certain  lom 
at  a  certain 
ttme,  **  without 
tance"  it 
ez- 


''  To  the  London  and  Westminster  Bank, 
Throgmorton-street,  London." 

It  was  objected  that  the  instrument  was  not  a  bill  of  exchange ;  to 
constitute  a  bill  of  exchange  there  must  be  a  person  drawing,  a 
person  on  whom  it  is  drawn  and  who  is  to  accept,  and  a  person  to 
whom  payment  is  to  be  made,  and  here  the  drawer  expressly  pro- 
hibited acceptance.  Patteson,  J.,  **  This  instrument  certainly 
differs  from  all  others  that  I  have  seen  as  bills  of  exchange,  by 
reason  of  the  words  *  without  acceptance.'  I  do  not,  however, 
consider  that  the  insertion  of  those  words  alters  the  character  of 
the  instrument,  so  as  to  prevent  its  beine  a  bill  of  exchange.  All 
that  is  necessary  to  constitute  a  bill  is,  mat  the  party  making  the 
instrument  should  direct  it  to  some  other  party,  requiring  that  other 
party  to  pay  the  money  therein  mentioned  to  some  third  person  or 
his  order,  or  to  the  order  of  the  party  so  making  the  instrument 
The  drawer  may  in  each  case  prescribe  the  terms  upon  which  the 


(t)  Rex  o.  Fitzgerdd  and  Lee,  O.  B. 
1741,  and  Mich.  T.,  15  Geo.  2.  1  Leach, 
20.    2  Eait,  P.  C.  c.  19,  s.  45,  p.  953. 

(jf)  Amongst  other  cases,  Moffiitt's 
case,  pott,  p.  356,  and  WaU*s  case,  pott, 
p.  357,  were  cited. 

(z)  Rezo.  Wicks,  oor.  Wood,  B.,  Oloa- 
oester,  Spr.  Ass.  1809,  and  East.  T.  1809, 
MS.,  and  Russ.  it  Kj.  149.  Bavlej,  J., 
was  not  at  the  meeting  of  the  juoges,  but 
he  thouffht  the  conviction  wrong,  on  the 
ground  toat  for  want  of  an  indorsement  the 


bill  was  not  negociable,  and  therefore,  if 

Smnine,  would  not  have  been  of  value  to 
e  taker  of  it.  And  see  Rex  v.  Cart- 
wright,  Russ.  &  Ry.  106,  where  an  indict- 
ment was  held  bad,  on  the  ground  that  the 
instrument  given  in  evidence  was  not,  as 
stated,  an  oraer  for  monej ;  and  a  Question 
by  Le  Blanc,  J.,  there  mentionea  in  the 
note  (ft),  whether  this  paper,  though  not 
directed  to  anj  person  as  drawer,  might 
not,  under  the  ctrcumstaaoes,  have  bean 
treated  as  a  bill  or  order. 
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payment  is  to  be  made.  Here  he  has  chosen  to  prescribe  that  the 
drawee  is  to  make  the  payment  ^  without  acceptance :'  the  meaning 
of  which  I  take  to  be  that  the  holder  is  not  to  be  put  to  the  trouble 
of  presenting  it  to  the  drawee  before  it  becomes  due ;  but  still  if 
he  should  choose  to  present  it,  there  is  nothing  to  prevent  the 
drawee  from  accepting  it;  actual  acceptance,  of  course,  is  not 
necessary  to  make  the  instrument  a  biU  of  exchange.  Bills  are 
daily  noted  and  protested  as  bills  for  non-acceptance :  they  must, 
therefore,  be  bills  before  acceptance.  Bills  at  sight  are  not,  in  facty 
commonly  accepted.  I  think,  therefore,  that  the  instrument  is 
properly  described  as  a  bill  of  exchange."  (a) 
OmiBsimof  the  Where  the  prisoner  drew  a  bill  upon  the  treasurer  of  the  navy, 
W9e^  ®  payable  to  blank  or  order,  and  signed  it  in  the  name  of  a  navy 
surgeon,  it  was  holden,  that  to  constitute  an  order  for  payment  of 
money,  there  must  be  some  payee ;  and  that  a  direction  to  pay  to 
blank  or  order  was  not  sufficient  (b)  So  where  the  prisoner  was 
indicted  for  foiging  and  uttering  a  navy  pay  bill,  which  was  made 
payable  to  blank  or  order,  it  was  holden  that  there  must  be  some 
payee,  and  the  conviction  was  held  wrong,  (c) 
Omisdon  of  It  has  been  holden  that  an  instrument  in  the  form  of  a  bill  of 

Ae  name  of  the  exchange  with  an  acceptance  on  it  is  a  bill  of  exchange,  although 
there  be  no  person  named  as  drawee  in  the  bill.  The  indictment 
chM^ed  that  the  prisoner  haying  in  his  possession  a  biU  of  exchange 
as  toilows, 

"  £  20. 

«  Birmingham,  9th  August,  1837. 

*^  Two  months  after  date  pay  to  my  order  the  sum  of  twenty 
pounds  for  value  received, 

Edward  Hawkjes.** 

"  General  Provision  Warehouse,  Baker,  &c, 
Unett-street,  Well-street,  Hockley." 

on  which  was  written  a  forged  acceptance,  as  follows, 

*^  Accepted  payable  at  Messrs.  Gillett  and  Tawney's,  Bankers, 
Banbury,  William  Seller^" 

uttered  the  same  knowing  the  acceptance  to  be  forged.  Bosanquet, 
J.,  thought  that  the  writing  upon  the  instrument  purported  to  be 
an  acceptance  by  Sellers  as  drawee  of  the  bill,  and  if  not,  that  it 
was  an  acceptance  for  the  honour  of  the  drawer ;  and,  upon  a  case 
reserved,  upon  the  question  whether  the  instrument  upon  which 
the  forsed  acceptance  was  written,  was  properly  described  as  a  biU 
of  exchange,  not  being  addressed  to  any  person  as  drawee,  the 
Judges  were  of  opinion  that  the  conviction  was  right,  except  Parke, 
B.,  ratteson,  J.,  and  Coleridge,  J.,  who  thought  otherwise,  (d) 
It  may  be  for-  ||  It  is  also  laid  down  as  clear,  that  it  is  no  objection  to  the  charge  J| 
§M^  ^^nt.  P  ^^^^  that  the  instrument  is  noFavailabie,  by  reason  of  some  11 

(a)  Reg.  V,  Kinnear,  2  M.  &  Rob.  117.  (d)  Reg.  v.  Hawkes,  2  Moo.  C.  C.  R. 

(fr)  Rex  o.  Riehardt,  Rubs.  &  Ry.  193.       60.    Littledale,  J.,  Park,  J.  A.  J.,  and 
(c)  Rex  V,  Randall,  Russ.  &  Ry.  195.        Holland,  B.,  were  absent 
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collateral  objection  not  appearing  upon  the  face  of  it.  (e)    So  that,!  is  not  available 


where  a  prisoner  was  indicted  for  forging  an  order  for  the  payment"  *»7  rewm  of 
of  prize-money,  and  it  appeared  that  the  party  whose  name  was  JS^n. 
forged  was  a  discharged  seaman^  and  was,  at  the  time  the  order 
bore  date,  within  seven  miles  of  the  port  where  his  wages  were 
payable;  mider  which  circumstances  his  genuine  order  would  not 
nave  been  valid  by  the  provisions  of  the  32  Geo.  3,  c  34,  s.  2, 
unless  made  in  the  manner  therein  prescribed;  the  offence  was 
holden  to  be  forgery,  the  order  itself  purporting,  on  the  face  of  it, 
to  be  made  at  another  place  beyond  the  limited  distance.  (/) 

So  it  is  no  defence  to  an  indictment  for  for^ng  and  uttering  an  iftheinstm- 
order  of  a  board  of  guardians  of  a  poor  law  union,  to  shew  that  tlie  ment  be  good 
person  who  signed  me  order  as  presiding  chairman  was  not  in  fact  Jh/*Sce^of  it 
chairman  on  the  day  he  signed  the  order.     The  indictment  against  the  it  is  luificicnt. 
prisoner  was  for  forging  and  uttering  the  following  order, 

*'No. 

"  Aylsham  Union,  the  14th  day  of  Nov.  1837. 
**  To  John  Ringer,  Esq.  Treasurer. 

"  Pay  to  B.  P.  Drouet,  or  bearer,  the  sum  of  £149.  lO*,  lOd* 

*^  John  Wames,  Presiding  Chairman. 
'^  John  Rump  1  g^      i. 

"  Henrt  Pike, 
^^  Clerk  to  the  Board  of  Guardians  of  the  said  Union." 

The  signatures  of  Wames  and  Rump  were  proved  to  have  been 
written  by  them  at  a  meeting  of  the  guardians  of  the  union,  but  it 
was  not  proved  that  Wames  was  the  presiding  chairman,  when  he 
signed  the  order.  The  signature  of  John  Cross  was  proved  to  be 
forged.  Upon  a  case  reserved,  it  was  contended  that  though  the 
instrument  purported  to  be  signed  by  the  presiding  chairman,  and 
so  was  on  the  face  of  it  valid,  yet  it  might  be  shewn  on  the  part  of 
the  prisoner  that  in  fact  the  person  signing  and  describing  himself 
as  presiding  chairman  did  not  fill  that  character,  and  that  tlie  in- 
strument would  then  be  equally  invalid,  as  if  the  deficiency  had 
been  on  the  face  of  the  instrument;  but  the  Judges  were  un- 
animously of  opinion  that  there  was  nothing  in  the  objection.  (^) 

But  the  offence  will  not  be  for^rv  where  the  false  instrumentyBut  it  will  not 
does  not  carry  on  the  face  of  it  the  sepablanceol  that  tor  which  it  ^H^^'^'^^ri 
counterfeited,  q^  where  it  is  iUe^al  in  its  very  frame,  (k)  D  instrument 

In  a  case  wEere  tlie  instrument  charged  to  be  foiled  was  an  'has  no  sem- 
order  in  the  name  of  a  creditor  to  a  gaoler,  for  the  discharge  of  a  JJ^^^^^^g^*^/ 
debtor  who  was  in  prison  under  an  attachment  for  a  contempt,  igiiiegalin 
it  was  objected  that  such  instrument  was  a  mere  nullity  in  itself,  iu  very  frame. 
even  if  genuine ;  but  it  became  unnecessary  to  decide  upon  the 
objection,  (i) 

(e)  2  East,  P.  C.  c.  19,  s.  45,  p.  956.  tme.** 

(/)  M'Intosh's  case,  cor,  he  Blanc,  J.,  (A)  Ante,  p.  344. 

O.  B.  1800,  and  afterwards  considered  by  (t)  Fawcett*8  case,  York  Spr.  Ass.,  1793. 

the  judges,  2  Eost,  P.  G.  c.  19,  s.  39,  p.  2  East,  P.  0.  c.  19,  s.  7,  p.  862,  and  s.  45, 

942.    2  Leach,  883.  p.  952,  where  the  learned  writer  says,  that 

(g)  Reg.  V,  Pike,  2  Moo.  C.  C.  R.  70.  it  does  not  appear  whether  the  judges 

Per  Lord  Abinger,  C.  B  ,  **  It  does  not  decided  the  case  on  that  ground ;  as,  at  any 

lie  in  the  prisoner*s  mouth  to  set  up  that  rate,  the  indictment  was  holden  good  as  a 

Wames  was   not  in  fact  chairman.    By  cheat     And  see   Gibbs*s  case,   1    East, 

ntteriif^  the  bill  he  represents  the  whole  as  R.  173.    2  East,  P.  C.  c.  19,  s.  7,  p.  864. 

VOL.  IL  A  A 
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Jones's  case. 
Instrument 
defective  as  a 
bank  note. 


Reading's 
case. 


Pateman's 
case.    Note 
incomplete 
for  want  of  a 
signature. 
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Where  the  &lse  instrument  was  in  the  following  form,  without 
any  signature, 

«  No.  F.  946. 
"  I  promise  to  pay  John  Wilson,  Esq.,  or  bearer.  Ten  Pounds. 

"London,  March  4,  1776. 
£  Ten*  "  For  Self  and  Company,  of  my 

Bank  in  England.'^ 
"  Entered,  John  Jones," 

and  it  was  laid  in  one  set  of  counts  as  a  paper  writing,  purporting 
to  be  a  hank  note  ;  and  in  another  as  purporting  to  be  a  promissory 
note,  for  the  payment  of  money ;  it  was  holden  that  the  prisoner 
was  entitled  to  an  acquittal,  though  it  was  specially  found  by  the 
jury  that  the  prisoner  averred  that  the  mstrument  was  a  good  Ibarik 
note,  aiid  uttered  and  published  it  as  a  good  bank  note.  T!15e 
Court  said,  that  the  representation  of  the  prisoner  could  not  alter 
the  purport  of  the  instrument^  which  was  what  appeared  upon  the 
iace  of  the  instrument  itself;  and  that,  although  such  false  repre- 
sentations might  make  the  party  guilty  of  a  fraud  or  cheat,  they 
could  not  make  him  guilty  of  a  telony.  {j) 

In  a  case  where  a  bill  of  exchange  was  directed  to  **  John  Ring^ 
and  the  acceptance  was  by  '^John  King^  and  the  indictment 
stated  that  the  bill  purported  to  be  directed  to  John  King  by  the 
name  of  John  Ring^  and  that  the  prisoner  forged  the  acceptance 
in  the  name  of  Jonn  King  ;  judgment  was  arrested,  because  Ring 
could  not  purport  to  be  King,  {k) 

Forging  or  uttering  a  note  which  for  want  of  a  signature  is  ior 
complete,  was  holden  not  to  be  an  offence,  withm  the  statute, 
by  which  forgery  of  notes  was  subjected  to  capital  punishment. 
The  prisoner  was  convicted  of  the  offence  of  uttering  and  pub- 
lishing as  true  a  forged  promissory  note  for  the  payment  of  40i, 
with  mtent,  &c.  It  appeared  in  evidence  that  the  note  in  question 
had  been  originally  issued  by  the  Bedford  bank  as  a  one  pound 
note,  and  was  then  as  follows. 


«  No.  16209.  Bedford  Bank,  £l. 

^^  I  promise  to  pay  the  bearer  One  Pound  on  demand  here 
or  at  Sir  Charles  Pnce,  Bart.,  &  Co.,  Bankers,  London. 

**  Value  received. 
*«  Bedford,  the  17th  day  of  October,  1817. 

*^  For  Barnard,  Barnard,  and  Green. 

"  Thomas  Barnard," 

that  the  note  was  afterwards  altered  by  cutting  out  or  obliterating 
the  word  one  and  pasting  in  or  inserting  in  the  place  of  it  the  word 
forty,  and  by  cutting  off  the  last  line  wmch  contained  the  signature, 


0')  Jones's  case,  cor.  Lord  Mansfield, 
Chelmsford  Sum.  Ass.  1779,  and  B.  R. 
Mich.  T..  30  Geo. .  Doug.  300.  1  Leach, 
204.  2  East,  P.  C.  c.  IP,  s.  11,  p.  883, 
and  8.  45,  p.  962.  Upon  this  case.  Mans* 
field,  C.  J.,  m  the  case  of  Rex  r.  CoUicott, 


4  Taunt  303,  observed,  **  Jones's  crime 
was  that  of  telling  a  falsehood.** 

(k)  Reading's  case,  O.  B.  1793,  and 
1794.  2Leach,690.  2  East,  P.  C.  c  19, 
8.  45,  p  952,  and  a.  56,  p.  981 . 
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and  by  some  other  smaller  alterations.  The  note  then  was  as 
follows, 

**  No.  16209.  Bedford  Bank. 

**  I  promise  to  pay  the  bearer  Forty  Pounds  on  demand  here 
or  at  oir  Charles  rrice,  Bart,  and  Co.,  Bankers,  London. 

**  Value  received. 
Bedford,  the  17th  day  of  October,  1817. 

For  Baanabd,  Babnabd,  and  Green." 

And  in  this  form  it  was  uttered  by  the  prisoner,  as  a  note  for  forty 
pounds,  and  the  prosecutor  gave  mm  forty  pounds  in  change  for  it 
Objection  was  taken  on  behalf  of  the  prisoner,  that  this  note  as 
uttered  by  him  was  incomplete^  and  was  not,  nor  did  it  purport 
to  be,  a  promissorv  note,  tor  WMit  of  the  simature ;  and  that 
therefore,  it  was  not  the  subject  of  forgery  withm  the  statute ;  and 
the  point  being  reserved  tor  the  consideration  of  the  Judges,  they 
were  unanimously  of  opinion  that  the  objection  was  &tal,  and  the 
conviction  wrong.  (/) 

In  a  case  in  which  the  prisoner  had  been  convicted  of  a  misde- 
meanor, as  for  an  offence  at  common  law,  for  disposing  o^  &c.,  an 
instrument  in  the  form  of  a  promissory  note,  the  count  upon  which 
the  prisoner  was  found  gmlty  chai^^ed  in  substance  as  follows : 
namely,  that  the  prisoner,  on,  &c.,  with  force  and  arms,  at,  &c.,  unlaw- 
fully and  fraudulently  did  dispose  of  and  put  away  to  one  J.  H.  a 
certain  false,  forged,  and  counterfeited  promissorv  note*  which  said 
false,  foiged,  and  counterfeited  promissory  note  was  as  follows, 
that  is  to  say, 
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Burke's  cafe. 
Inftrument 
Kverred  tobe 
apromiasory 
note,  but  de- 
fective, and 
held  not  to  be 
the  subject 
of  indictment 
for  forgery 
at  common 
law. 


No.  6414. 


Blackburn 
Bank. 


aOShUlings. 


I  promise  to  take  this  as  thirty  shillings  on  demand,  in  part  for  a 
two  pound  note  value  received. 
Entd.  J.  C. 

Blackburn,  Sept  18,  1821.    No.  6414. 
For  Cunliffe,  Brooks,  &  Co. 


30  Shillings. 


R.  Cunliffe. 


With  intendon  to  defraud  R.  C,  J.  C,  &c.,  the  said  prisoner  at  the 
said  time  he  so  disposed  of,  &c.,  well  knowing  the  same  to  be  iaise, 
foiged,  and  counterfeited,  to  the  great  damaee  of  the  said  R.  C,  &c. 
It  was  objected  by  the  counsel  for  the  prisoner,  that  this  instru- 
ment could  not  in  any  legal  sense  be  uenominated  a  promissory 
note,  as  charged  in  the  indictment ;  and  the  learned  Judge  reserved 
the  point  for  the  consideration  of  the  Judges,  it  appearing  also 
to  him  that  there  was  great  doubt  whether  the  genuine  instru^ 
ment  or  writing,  supposed  to  be  forged  and  uttered,  had  any  legal  va- 


(0  R^  ^'  P^teman,  Rust^  U  Ry.  455. 

A  A  2 


3m 


Defective  bill 
of  exchange. 


Of  Forgery. — Of  the  Making,  Sfc.     [dook  i v. 

Udity ;  and  whether  it  was  not  a  mere  nullity^  for  the  forgery  of  which 
no  indictment  could  be  sustained.  The  case  being  submitted  to  the 
consideration  of  the  Judges,  they  decided  that  judgment  should  be 
arrested,  (m) 

So  where  the  prisoner  was  indicted  for  forging  and  uttering  a  bill^ 
of  exchange  in  tne  following  form, 
Nov.  10,  1840. 

**  Please  to  pay  to  your  order  the  sum  of  forty-seven  pounds  for 
value  received. 

"  To  Mr.  G.  Peckfobd,  «  J.  Bishop." 

"YeoviL" 


Moflitt*s  caie. 
A  bill  of  ex- 
change drawn 
for  leu  than 
the  8um^  and 
not  in  the  form 
required  bj 
the  17  Geo.  3, 
c.  30,  holden 
not  to  be  the 
subject  of 
forgery. 


"  Accepted  G.  Peckford,"  and  indorsed  "  J.  Bishop ;"  it  was  objected 
that  this  was  not  a  bill  of  exchange ;  it  was  nothing  more  than  a 
request  to  a  man  to  pay  himsell,  and  the  acceptance  of  such  a 
document  laid  the  acceptor  under  no  obligation  to  a  third  par^ ; 
Erskine,  J.,  said,  he  would  reserve  the  point,  and  the  prisoner  was 
convicted,  but  the  learned  Judge  afterwards  thought  the  objection 
so  clearly  good  that  he  recommended  a  pardon  for  the  offence,  (n) 

Where  the  indictment  was  for  knowingly  uttering,  as  true,  a 
foiged  acceptance  of  a  bill  of  exchange ;  and  it  appeared  that  the 
bill  in  question  was  absolutely  void  by  the  provisions  of  a  statute  at 
that  time  in  force,  it  was  holden  that  a  conviction  could  not  be  sup- 
ported.    The  bill  of  exchange  was  of  the  following  tenor, 

«  Sir,  Navy  OflSce,  21st  December,  1786. 

*^  Seven  days  after  date,  please  to  pay  to  Mr.  John  Moffatt,  or 
his  order,  the  sum  of  three  pounds  three  shillings,  and  place  the 
same  to  the  account  of 

Waltkb  Sterung." 
^^To  George  Peters,  Esq., 
"  Bank  of  England.** 

**  Accepted,  G."  Peters." 

And  the  question  was,  whether,  supposing  this  bill  of  exchange, 
to  be  void,  by  the  provisions  of  the  17  Geo.  3,  c.  30,  s.  1,  (o)  not 
being  drawn  according  to  the  form  therein  prescribed,  (as  it  neither 
specified  the  place  of  abode  of  the  payecy  nor  was  attested  by  any 
subscribing  witness^  tnough  for  less  tnan  5^,)  the  forging  of  it  could 
be  considered  as  a  capital  offence  within  the  2  Geo.  2,  c.  25,  and 
7  Geo.  2,  c.  22,  on  which  the  indictment  proceeded.  All  the 
Judges  were  of  opinion  that  the  conviction  was  wrong ;  on  the, 
ground  that,  if  the  bill  in  question  had  been  a  geniiine  instrument. 
It  would  have  been  absolutely  void,  and  nothing  could  have  made  it 
^y)od ;  and  that,  by  the  17  Geo.  3,  c.  30,  such  an  instrument  was 
no  bill,  and  had  not  the  appearance  or  semblance  of  one.  {p) 


(m)  Rex  V.  Burke,  Russ.  &  Ry.  496. 
It  may  be  obsenred  of  the  instrument  stated 
in  the  indictment  that  it  vvas  not  payable 
to  the  bearer  on  demand  ;  that  it  was  not 
payable  in  money  ;  that  the  maker  only 
promised  to  take  it  in  payment ;  and  that 
the  requisitions  of  the  statute  17  Geo. 
3,  c.  30,  were  not  complied  with. 

(«)  Reg.  0.  Bartlett,  2  M.  &  Rob.  362. 

(e)  This  statute  continued  in  force  till 


the  end  of  the  session  of  parliament,  during 
which  the  forgery  was  committed.  It  was 
afterwards  made  perpetual  by  the  27 
Geo.  3,  c.  16,  but  suspended  by  the  37 
Gea  3,  c.  32,  and  other  statutes,  until  six 
months  after  the  ratification  of  a  treaty  of 
peace.     See  1  Leach,  434,  note  (a). 

(p)  Moffatt*s  case,  O.  B.  1787,  and 
Hil.  T.  1787.  1  licach,  431.  2  East, 
P.  C.  c.  19,  8.  45,  p.  954. 
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The  prisoner,  Thomas  Wall,  was  convicted  upon  an  indictment  Wall's  case, 
for  forging  and  knowingly  uttering  a  will  of  land  of  one  John  A  conviction 
Skidmore,  deceased,  attested  by  only  two  witnesses ;  and,  as  it  did  a'wiu'^^lLd, 
not  appear  in  evidence  what  estate  tne  supposed  testator  had  in  the  attested  bj 
land  so  devised,  or  of  what  nature  it  was,  so  that  it  might  be  pre-  ^^'^^y  ^^  ^*- 
sumed  to  be  freehold,  and,  therefore,  the  will  void  and  of  none  JJblTlrroiigr 
effect,  by  the  express  enactment  of  the  statute  of  frauds,  {q)  for 
want  of  the  attestation  of  three  witnesses,  the  Judges  held  the  con- 
viction wrong;  on  the  ground  that,  as  it  was  not  shewn  to  be  a 
chattel  interest,  it  was  to  be  presumed  to  be  freehold,  (r) 

So  it  has  been  held,  upon  a  case  reserved,  that  an  order  for  relief 
of  dischaiged  prisoners  fix)m  a  Coimty  gaol  under  the  5  Geo.  4,  c.  85, 
being  in  many  instances  ungrammatical  and  at  variance  with  the  ac^ 
vrill  not  support  an  indictment  for  foigery.  («) 


SECT.  IL 


Of  the  Written  Instruments  in  respect  of  which  Forgery  may  be 

Committed. 

We  may  now  proceed  to  consider  of  the  written  instruments  in   of  the  written 
respect  of  which  foraery  may  be  committed.  instruments 

ft  is  clearly  agreed  that,  at  common  law,  the  counterfeiting  of  a  ™i5^™~ 
matter  of  record  is  forgery ;  for,  since  the  law  gives  the  highest  maybeoom^ 
credit  to  all  records,  it  cannot  but  be  of  the  utmost  ill  consequence  mitted. 
to  the  public  to  have  them  either  forged  or  falsified,  (t)  Also,  it  is 
agreed  to  be  foi^gery  to  counterfeit  any  authentic  matter  of  a  public 
nature:  as  a  privy  seal,  {u)  or  a  licence  trom  the  barons  of  the  ex- 
chequer  to  compound  a  debt,  (v)  or  a  certificate  of  holy  orders,  (w) 
or  a  protection  from  a  parliament  man.  {x)  It  is  also  unquestionable 
that  a  man  may  be,  in  like  manner,  guilty  of  forgery  at  common 
law,  by  forging  a  deed ;  (y)  and,  therefore,  it  seems  that  one  may  be 
equally  guuty  by  forging  a  will,  which  cannot  be  thought  to  be  of 
less  consequence  than  a  deed,  {z)  There  seem  to  be  some  strong 
opinions  in  the  books  that  the  counterfeiting  of  any  writings  of  an 
inferior  nature  to  those  above-mentioned  is  not  forgery  at  the  com- 
mon law,  (g)  And  it  has  been  holden,  that  the  foiling  of  another's 
liand,  and  thereby  receiving  rent  due  to  him  from  his  tenants,  is 
not  punishable  at  alL  (b)    But  Hawkins  remarks,  that  it  cannot 


(9)  29  Car.  2,  c.  3,  s.  5. 

(r)  Wairs  case,  cor,  Thomson,  B.,  Wor- 
cester Spr.  Ass.  1800 ;  and  East.  T.  1800. 
2  East,  P.  C.  c.  19,  s.  45,  p.  953,  954. 

(g)  Rex  9.  Donnelly,  B.  &  M.  C.  C.  R. 
438 

(i)  1  Roll.  Ab.  65,  76.  Yelv.  146. 
Cro.  Eliz.  178.    8  Mod.  66. 

(«)  1  Roll.  Ab.  68,  pi.  33,  Cro.  Car. 
326.    I  Jones,  325. 

(o)  1  Roll.  Ab.  65,  pi.  5.    2  Buls.  137. 

(w)  1  Lev.  138. 


(x)  1  Sid.  142. 

(y)  I  Roll.  Ab.  66.  Raym.  81.  Ow. 
47.    1  Sid.  278.    3  Leon.  170. 

(x)  Moor,  760.  Noy,  101.  Dy.  302. 
1  Hawk.  P.  C.  c.  70,  8.  10. 

(a)  1  Roll.  431.  1  Sid.  16,  155,  451. 
1  Roll.  Ab.  66.  Winch,  40,  90.  1  Leon, 
101.  3  Leon,  231.  Cro.  Eliz.  296,  853. 
3  Bats.  265. 

(6)  Cro.  Eliz.  166.  YcW.  146.  3  Buls. 
265. 
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Boiely  be  proved  by  any  good  authorities,  that  such  base  crimes  are 
wholly  disregarded  by  the  common  law,  as  not  deserving  a  pablic 

Erosecution ;  and  that  the  opinion  of  their  being  punishaole  oy  no 
iw  seems  not  to  be  maintainable,  since  many  of  them  are  most 
certainly  pmiishable  by  force  of  the  33  Hen.  8,  c.  1 ;  and  that  it 
cannot  be  a  convincing  argument  that  they  are  not  punishable  by  the 
common  law,  because  they  are  of  a  private  nature,  as  much  as  other 
writings  concerning  other  matters;  no  one  being  ready  to  affirm 
that  the  making  of  a  false  deed  concerning  a  private  matter  is  not 

Eunishable  at  common  law.  He  further  says  that  perhaps  it  may 
e  reasonable  to  make  this  distinction  between  the  counterfeiting  of 
such  writings,  the  forgery  whereof,  as  in  the  above  cases,  is  properly 
punishable  as  foraery,  and  the  counterfeiting  of  other  writings  of  an 
mferior  nature :  mat  tfie  former  is  in  itself  criminal,  whether  any 
third  person  be  actually  injured  thereby  or  not ;  ^^LthaTthe  latter 
is  no  crime,  unless  some  one  receive  a  prejudice  from  it  (c) 

it  is  observed  as  no  matter  of  surprise  to  find  so  able  a  writer  as 
Hawkins  treading  with  so  much  caution  in  a  path,  now  indeed  too 
well  beaten ;  but  which,  previous  to  the  time  of  the  revolution,  when 
paper  securities  became  much  more  common,  had  been  but  little  ex- 
plored, {d)  But  with  respect  to  the  foregoing  distinction  which  he 
takes,  between  the  counterfeiting  of  such  writings  the  forj^ry  whereof 
is  properly  punishable  as  forgery,  and  the  counterfeiting  of  other 
writings  of  an  inferior  nature,  it  is  said  that,  however  plausible  this 
may  be,  it  is  by  no  means  a  solution  of  the  difficulty  but  a  mere  con- 
jecture, which  leaves  the  crime  of  forgery  as  indistinct  in  principle 
as  before,  and  tends  to  confound  it  with  the  general  class  of  cheats:  {e) 
and  that  it  does  not  appear  upon  fiill  consideration  of  thie  books  to 
which  he  refers,  that  it  is  any  where  fi^jiidped.  or  is  even  generally 
laid  down,  that  th~counterfeiting  of  writings  of  any  sort  whereby 
any  person  may  receive  a  prejudice,  if  done  lucri  causd  or  mah  an- 

I  imoy  is  not  punishable  as  foryerv.  (/)    It  is  also  observed,  that  those  I 

II  books  which  seem  at  first  sight  most  strongly  to  warrant  the  notion" 
that  writings  of  an  inferior  nature,  such  as  Tetters,  are  not  the  subjects 
of  forgery  at  common  law>  if  fairly  considered  and  compared,  amount 
to  no  more  than  this,  t^at  the  imputation  of  counterfeiting  letters  or 
ynt^^gR  friyolous  g 
ensue f  gr  of  uncer 


Rule  now 
lettled  that  the 
counterfeiting 
of  an/ writing 
with  a  fraudu- 
lent intent 
whereby 
another  may 
be  prejudiced 
it  forgery  at 
common  law. 


letters  or  writings  are  incapable  from 

form,  of  supporting  a  charge  of  forgery,  the  chief  ingredients  of  which 

oflence  are  fraud  and  intention  to  deceive,  {g) 

The  points  to  which  this  discussion  relates  were  fully  considered 
in  the  following  important  case,  in  which  it  was  holden  that  the 
counterfeiting  of  a  release,  or  acquittance  for  a  sum  of  money,  though 
without  seal,  was  foiyery;  and  that  it  would  be  a  most  mjunous 
notion,  and  even  a  renecnbn  on  the  common  law,  to  suppose  it  so 
defective  as  not  to  provide  a  remedy  against  ofiences  of  this  nature,  {h) 
And  this  case  is  considered  as  having  now  settled  the  rule,  that  the 
counterfeiting  ofpny  writing  with  a  fraudulent  intent,  whereby  an- 
other  may  he  fyremOi^ea,  is  foroeru  at  common  law,  (i) 

(/)  2  East,  pre.  c.  19,  s.  7,  p.  860. 

(g)  Id.  iWd. 

(A)  Bac.  Ab.  Forpeiy  (B). 
And  as  to  the  distinction  between  forgery  (t)  East,  P.  C.  a  19,  s.  7,  p.  861. 

and  cheats,  soe  ante,  280^  note  (r). 


(c)  1  tiawk.  F.  C.  c.  70,  s.  11. 
(a)  2  East, P.  C.  a  19,  8.  7,  p.  859. 
(«)  2  East,  P.  C.  c.  19,  s.  7,  p.  859. 


was 
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The  Attorney  General,  by  order  of  the  House  of  Lords^  filed  an  Ward's  ease, 
information  against  the  defendant  John  Ward,  which  charged  that  Forgery^ an 
he  being  bound  to  deliver  315  tons  and  a  quarter  of  alum,  of  the  var  ^^J^^ST 
lue  of  1000^  to  the  duke  of  Buckingham,  at  a  certain  day  then  past,  to  account, 
wickedly  contriving  and  intending  the  said  Duke  of  the  said  alum  ^^  ^  *PP~- 
to  deceive  and  defetud,  and  with  a  wicked  and  fraudulent  intent  to  PJ\^  pJULoda 
avoid  the  delivery  of  the  said  alum  on  &c.  at  &c.,  with  force  and  to  the  defend- 
arms,  upon  the  back  of  a  certain  certificate  in  writing,  signed  bv  one  «{**■  P'"*  ^"^ 
A.  N.,  felsely  forged  and  counterfeited,  and  caused  to  be  forgea  and  J^^iJ^^l^ 
counterfeited,  a  certain  writing  in  the  words  and  figures  following,       Ko  fraud  was 

Tons  C.  X    "  Mr.  John  Ward.     I  do  hereby  order  cff«ct«^  jj>"* 
660    5  /  you  to  charge  the  quantity  of  660  tons  JtTt'u^ 
**  Schedule   ^^  315    5  >  and  1  quarter  of  alum,  to  my  account,  forgery. 

\  part  of  the  quantity  here  mentioned  in 

975  10  /  this  certificate ;  ana  out  of  the  money 
arising  by  the  sale  of  the  alum  in  your  hands  pay  to  Mr.  W.  Ward 
and  yourself  \0L  for  every  ton  according  to  agreement ;  and  for 
your  so  doing  this  shall  be  vour  discharge. — ^Buckingham, — 
April  30th,  1706 ;"  to  the  evil  example,  &c.,  to  the  great  damage 
of  the  said  duke,  and  against  the  peace,  &c.  And  it  charged  in  a 
second  count,  that  he  published  the  same  foiled  writing,  knowing 
it  to  be  forged,  &c.  The  defendant  having  been  convicted,  it  was 
moved  in  arrest  of  judgment,  that  the  instrument  set  forth  was  not 
the  subject  of  foi^ery  at  common  law,  and  the  offence  was  not, 
therefore,  punishable  in  this  form,  but  at  most  punishable  only  as  a 
cheat;  bemg  merely  a  thing  of  a  private  nature,  and  in  effect 
nothing  more  than  a  letter.  And  it  was  argued  that  if  the  coun- 
terfeiting of  a  letter  had  been  punishable  as  a  forgery  at  common 
law,  then  the  making  of  the  33  Hen.  8,  c.  1,  to  punish  those  who 
got  the  money  or  goods  of  others  under  colour  of  false  tokens,  or 
counterfeit  letters  was  nugatoiy.  It  was  also  urged,  that  it  no  where 
appeared  that  the  Duke  of  Buckingham  had  oeen  prejudiced  by 
this ;  which  might  have  been  indictable  as  a  cheat,  if  he  had  been  so 
prejudiced;  though  not  as  for  forgery  at  common  law.  But  all  the 
cqurt  held  that  this  was  indictable  as  a  forgery  at  common  law. 
That  none  of  the  books  confine  the  offence  to  the  particular  kin<ls 
mentioned  in  3  Inst  169 ;  and  that  as  foiging  a  writing  not  sealed 
came  within  all  the  mischief  of  forging  a  oeea,  the  maxim  applied, 
vhi  eadem  est  ratio  eadem  est  lex.  That  this  was  recognised  m  the 
preamble  of  the  5  Eliz.  c  14,  which  recites  that  the  foiling  of 
toritingSf  as  well  as  of  deedsy  was  punishable  by  law  before  that 
statute ;  but  that  offenders  had  been  encouraged  by  the  too  great 

I  mildness  of  the  punishments ;  and  that  the  33  Hen.  8^  c  1,  did  not 
cre^{e  iji^w  offencefl.  but  only  enhanced  the  penal^  where  the  fraua  ^ 
^^u^^^^ment  upon  this  case,  the  following  instances  of  indict- 
ments at  common  law,  for  forging  instruments  not  under  seal,  were 
referred  to  by  the  counsel  for  the  crown,  and  relied  upon  by  the 
court ;  an  indictment  for  forging  letters  of  credit  to  raise  money,  {k) 
for  forging  a  biU  of  exchange  or  a  promissory  note,  (Z)  a  bill  of 

(  n  Ward'g  case.  Hil.  13  Geo.  1.    2  (0  Sheldon's  case,  Hil.  34  Car.  2,  Rot. 

8tr.  747.    3  Liom  Kajiiu  1461.    2  East,  35.     Rex  v.  Ward,  (a  brother  of  the  pre- 

P.  C.  c.  19,  s.  7,  p  861.  sent  defendant)  Mich.  6  Geo.  1. 

(A)  8aTige*8case,  Styles,  12. 


I 
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Fawcett*8  case. 
The  defendant 
having  been 
committed 
to  gaol  under 
an  attachment 
for  a  con- 
tempt in  a 
civil  cause, 
counterfeited 
a  pretended 
discharge  aa 
from  his  cre- 
ditor to  the 
sheriff  and 
fraoler,  under 
which  he 
obtained  his 
discharge 
from  gaol ; 
and  it  was 
holdcn  to  be  a 
misdemeanor 
at  common 
law  ;  although 
as  the  attach- 
ment was  not 
for  the  non- 
payment of 
money,  the 
order  was  in 
itself  a  mere 
nullity,  and  no 
warrant  to 
the  sheriff  for 
the  dischai^e. 
A  majority  of 
the  judges 
also  thought 
that  it  was 
a  forgery  at 
common  law. 
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lading,  (m)  an  acquittance,  (n)  a  warrant  of  attorney,  (o)  a  marrii^ 
register,  ( ?? )  a  protection  .from  a  member  of  parliament,  (g)  with 
several  otner  cases,  (r)  And  the  oflFence  of  forgery  waa  distin- 
guished from  cheats  at  common  law  and  upon  the  33  Hen.  8,  c.  I, 
"where  the  party  received  an  actual  prejudice,  which  was  considered 
not  to  be  necessary  to  constitute  tbrgery,  in  which  it  was  suflBcient 
it*  the  party  might  be  thereby  prejudiced.  (*) 

Id  a  subsequent  case  Leander  rawcett,  who  had  been  committed 
to  the  »AoI  at  York,  imder  an  attachment,  sued  out  of  the  court  of 
King's  jBench,  for  a  contempt  in  a  civil  suit,  was  indicted  for  forging 
a  certain  writing,  purporting  to  be  signed  in  the  name  of  A.  Dawson, 
(the  party  who  had  prosecuted  the  writ  of  aittachment  ajzainst  him) 
and  to  contain  the  authority  of  Dawson  to  the  sheriff  tor  his  dis- 
chai^  in  the  following  form. — "  To  the  high  sheriff  of  the  county 
of  lu)rk,  his  deputy,  &c.,  and  gaoler. — As  to  any  writ,  attachment, 
or  any  other  process  or  cause  whatsoever,  at  the  smt,  instance,  or  pro- 
motion of  me  A.  Dawson,  by  reason  whereof  Leander  Fawcett  is  now 
detained  a  prisoner  in  your  custody,  you  may  forthwith  dischai^ge  and 
set  at  liberty  him,  the  said  Leander  Fawcett,  unless  detained  at  the 
suit  of  some  other  person ;  and  for  so  doing  this  shall  be  your  war- 
rant and  indemnity.  (Dated)  26th  Feb.  1793.  (Signed)  A.  Dawson, 
and  witnessed  by  one  R.  W."  The  defendant  having  been  convicted, 
several  questions  were  submitted  to  the  consideration  of  the  Judges ; 
and,  amongst  others,  whether  the  order  were  a  matter  of  such  a 
public  nature,  that  the  counterfeiting  of  it  would  be  a  forgeiy  at 
common  law ;  and  also,  whether,  as  the  attachment  was  not  for  non- 
payment of  money,  the  order,  if  genuine,  would  not  have  been  a 
mere  nullity,  and  the  sheriff  not  authorized  to  discharge  the  pri- 
soner under  it.  Lord  Kenyon,  C^  J.,  and  Eyre,  C.  J.,  said,  that 
there  was  an  injury  to  a  third  person,  and  that  it  was  an  inteiruption 
to  public  justice ;  but  the  latter  thought  it  was  not  a  forgery,  i3ut  a 
cheat.  The  matter  was  adjourned  to  a  subsequent  term,  when 
Eyre,  C.  J.,  was  still  not  satisfied  as  to  the  forgery ;  though  he 
thought  the  indictment  good  as  for  a  cheat  But  all  the  Judces 
conciured  in  holding  that  the  offence  was  indictable  as  for  a  misde- 
meanor at  common  law ;  and  a  great  majority  also  thought  it  was 
forgery  at  common  law.  (t) 

So  foiling  an  order  from  a  magistrate  to  a  gaoler  to  discharge  a 
prisoner,  as  upon  bail  having  been  given,  is  forgery  at  common  law. 


(m)  Stocker*8  case,  5  Mod.  137.  1 
Salk.  342.  The  court  held  the  Indictment 
ill  for  uncertainty;  but  not  because  the 
ofience  was  not  forgery  at  common  law. 

(n>  Rex  9.  Ferrers,  1  Sid.  278,  and  the 
record'is  in  Trem.  Entr,  129. 

(o)  Farr's  case,  T.  Raym.  81. 

(p)  Dudley's  case,  2  Sid.  71.  3  Leon, 
170. 

(g)  Deakins*s  case,  1  Sid.  142,  ante, 
338. 

(r)  See  2  East.  P.  C.  c.  19,8.  7,  p.  862, 
note  (p),  where  Rex  v.  Hales  and  Kinners- 
ly,  9  St.  Tr.  77,  ibid.  93.  Rex  v.  Gibson, 
1  Sess.  Cas.  428,  and  ibid.  432,  are  re- 
ferred to,  as  relating  to  promissoir  notes 
and  indorsements ;  and  a  reference  is  made 
upon  the  subject  in  general  to  13  Vin.  Ab. 


460.  Trem.  P.  C.  100.  2  Show.  20. 
0*Brian's  case,  7  Mod.  378.  2  Sess.  Cas. 
366.    2Str.  1144. 

(»)  2  East,  P.  C.  c.  19,  s.  7,  p.  862; 
And  see  Wilcox's  case,  Russ.  &  Ry.  50, 
where  a  doubt  was  entertained  whether  the 
offence  came  under  the  denomination  of 
a  forgery  at  common  law. 

(t)  Fawcett*s  case,  York  Spr.  Ass.  1793, 
and  East.  T.  1793.  2  East,  P.  C.  c.  19, 
s.  7,  p.  862.  And  see  the  note  (a),  in 
which  the  learned  writer  says,  that  Mr. 
Justice  Buller's  MS.  only  made  a  qwtre  as 
to  the  opinion  of  Eyre,  0.  J.  ;  but  that 
it  appeared  from  other  M8S.  as  well  as  Mr. 
Justice  Buller's.  that  the  Judges  all  con- 
curred to  sustain  the  conviction  on  the 
general  ground  only  before  mentioiicd. 
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The  prisoner  was  indicted  for  a  misdemeanor  for  forging  the  fol-  Forging  an 
lowing  instrument,  '*'^*'  ^^°"  • 


to  a 
gaoler  to  dis- 
**  Sib,  charge  a 

**  I  do  hereby  authorize  you  to  discharge  K  Harris  from  your  P™<>*>«'« 
county  gaol,  Oxford,  as  J.  Mace  and  J.  Anker  are  become  sureties, 
and  bound  in  a  bond  of  40L  each  for  his  appearance  at  the  next 
General  Quarter  Sessions,  Oxford,  before  me  J.  W.  Jones,  one  of 
his  Blajesty's  justices  of  the  peace  for  the  said  county  of  Oxford. 

"  I  am,  your's  respectfully, 

«  J.  W.  Jones." 
"  To  the  Governor  of  the  county  gaol,  Oxford." 

It  appeared  that  Harris,,  being  a  prisoner  in  the  county  gaol  for 
want  of  sureties  for  his  a^^arance  at  the  said  sessions,  caused  the 
said  letter  to  be  written  and  conveyed  to  the  governor  of  the  gaoL 
The  governor  stated  the  usual  course  to  be  that  where  a  man  was  in 
custody  merely  for  want  of  sureties,  and  the  governor  received  a 
letter  from  a  magistrate  of  the  county,  certifying  that  sureties  had 
been  entered  into  before  him,  the  governor  discharged  such  prisoner 
upon  entering  into  his  own  recognizances  before  a  magistrate  in  the 
neighbourhood:  but  he  stated  that  he  certainly  should  not  have 
discharged  the  prisoner,  as  he  did  not  believe  the  letter  was  in  the 
handwriting  of  Mr.  Jones.  Tindal,  C.  J.,  felt  some  doubt  whether 
the  counterfeiting  the  letter  amounted  to  forgery  at  common  law, 
and  reserved  the  point  for  the  consideration  of  the  Judges,  who 
held  the  conviction  right  (u) 

Where  the  defendant  was  indicted  for  forging  a  county  court  Forging  a 
summons,  and  the  paper  in  question  was  a  printed  form  of  a  dis-  J|J^^^^ 
tringas,  which  had  had  the  words  respecting  the  distnunins  struck 
out  with  a  pen,  and  the  word  *'  summon  "  inserted  instead,  and  it 
appeared  that  when  the  county  court  clerk  was  absent,  the  clerks  in 
tne  office,  if  they  were  busy,  sometimes  gave  out  blank  summonses 
to  the  attomies,  who  filled  them  up  themselves ;  Patteson,  J.,  said, 
*^  It  is  highly  irregular ;  but  I  know  that  these  summonses  are  some- 
times given  out  in  blank.  I  am  not  prepared  to  say,  that,  after  the 
notice  that  this  trial  will  sive  parties,  as  to  the  impropriety  of  the 
practice,  I  should  not  hold  that  this  mode  of  filling  up  a  summons, 
or  altering  a  distringas  into  a  summons,  was  not  forgery."  (v) 


SECTION  EL 


Of  the  Fraud  and  Deceit  to  the  Prejudice  of  another^s  Right. 

With  respect  to  the  fraud  and  deceit^  to  the  prejudice  of  another^s 
right,  it  should  always  be  kept  m  mind,  that  though  in  cases  of 
forgery,  properly  so  called,  it  is,  as  we  have  seen,  Tcd)  immaterial 
/  whether  any  person  be  actually  injured  or  not,  proviaed  hemMbe 

(«)  R.  V,  Harris.  R.  k  M.  C.   C.   R.  (o)  Rex  v.  Collier,  5  C.  &  P.  160. 

393.     6  C.  &  P.  139.  (w)  Ward'i  caM,  anU,  p.  359. 


Ofthefraad 
and  deceit  to 
the  preiudioe 
of  another's 
right 
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Intent  to 
deceive. 


owing  «i 
emplover  a 
forged  receipt 
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I  thereby  prejudiced,  yipt  the  fraad  aad  intention  to  deceive  constitute 
the  chief  ingredients  of  thisl)ffence.  Thus  BuIIen  J.,  speaks  of  it  as 
t£e  making  a  false  instrument  ^^with  intent  to  deceive;"  {p)  and 
Eyre,  B.,  as  a  false  signature  made,  ^^  with-  intent  to  deceive."  {x) 
Ajid  it  is  observed,  that  in  the  word  ^'  deceive"  must  doubtless  be 
intended  to  be  included  an  intent  to  defraud ;  (v)  and  that  the 
offence  was  accordingly  defined  bv  Grose,  J.,  as  the  fidse  making  a 
note  or  other  instrument  "with  mtent  to  defraud." (a)  Eyre,  JB., 
also  in  another  case  defined  the  offence  to  be  the  &lse  maldng  an 
instrument  which  purports  on  the  face  of  it  to  be  good  and  valid, 
for  the  purposes  for  which  it  was  created  ^'with  a  design  to 
defraud."  (a)  And  it  has  been  argued,  that  it  is  no  answer  to  a 
charge  of  forgery  to  say  that  there  was  no  special  intent  to  definud 
any  particular  person^  becfti^  a  general  intent  to  defraud  is  sufficient 
to  constitute  the  crime ;  for  if  a  person  do  an  act  the  probable  con- 
sequence of  which  is  to  defitiud,  it  will,  in  contemplation  of  law,  con- 
stitute a  firaudulent  intent  {b)  And  it  has  been  holden,  that  in  an 
indictment  for  forgery,  it  is  sufficient  to  aver  a  general  intent  to 
defraud  a  certain  person,  which  intention  may  be  made  out  by  the 
&cts  in  evidence  at  the  trial  (o) 

Foiging  a  bill  of  exchange  payable  to  the  prisoner's  own  order,  and 
uttering  it  without  indorsement  as  a  security  for  a  debt  was  holden 
to  be  a  complete  offence,  {d) 

The  offence  of  disposing  of  and  putting  away  forged  bank  notes 
was  holden  to  be  complete,  though  the  person  to  whom  they  were 
disposed  of  was  an  agent  for  the  bank  to  aetect  utterers,  and  applied 
to  the  prisoner  to  purchase  foi^d  notes,  and  had  them  delivered  to 
him  as  forged  notes  for  the  purpose  of  disposing  of  them.  The 
Judges  held  that  if  the  prisoner  put  the  notes  off  with  intent  to 
defraud,  the  intent  existing  in  the  mind  was  the  essence  of  the  crime, 
although,  from  circumstances  of  which  he  was  not  apprised,  he  could 
not  in  fiict  defiraud  the  prosecutor,  {e) 

Uttering  a  forged  stock  receipt  to  a  person  who  employed  the 
prisoner  to  buy  stock  to  the  amount  therein  specified,  and  had  ad- 
vanced the  money,  was  held  to  be  sufficient  evidence  of  an  intent 
to  defiraud  that  person ;  and  it  was  also  holden  that  the  oath  of  the 
person  to  whom  the  receipt  was  uttered,  that  he  believed  the  pri- 
soner had  no  such  intent,  did  not  repel  the  presumption  of  an  intent 
to  defi»ud.  (/) 

If  a  person  gives  his  employer  a  foiged  receipt  for  money,  with 
intent  to  make  the  employer  believe  tnat  money  already  obtained 


(»)  Coogan's  case,  1787.  2  East,  P.  C. 
c.  19,  8.  ] ,  p.  853,  and  s.  43,  p.  948.  Ante^ 
p.  346. 

(«)  Taylor's  case,  1779.  2  East,  P.  C. 
c.  19, 8.  1,  p.  853,  and  s.  47,  p.  960. 

(y)  2  East,  P.  C.  c.  19,  s.  1,  p.  853. 

\t)  Rex  o.  Parkes  and  Brown.  1797. 
2  East,  P.  C.  c.  19,  s.  1,  p.  853,  and  s.  49, 
p.  9^3.     2  Leach,  775. 

(d)  Rex  V,  Jones  and  Palmer,  1785.  1 
Leach,  366. 

(6)  By  Shepherd  arguendo  in  Tatlock  c. 
Harris,  3  T.  R.  176,  and  it  is  observed  in  1 
Leach,  21 6,  note  (a),  that  this  doctrine  was 
seemingly  adopted  by  the  court 

(c)  Powell's  case,  1  Leach,  77.     It  is 


obsenred,  however,  that  in  Rex  o.  Bigg, 
3  P.  Wms.  419,  it  was  holden  not  to  be  an 
objection  to  a  special  verdict  that  the 
forgery  was  not  found  to  have  been  com- 
mitted for  the  sake  of  lucre,  or  to  defraud 
the  party.    2  East,  P.  C.  c.  19,  s.  3,  p.  854. 

{d)  Hex  o.  Birkett,  Russ.  &  Ry.  86, 
pott. 

(•)  Rex  V.  Holden,  Russ.  &  Ry.  154, 
and  it  was  holden  that  the  indictment  need 
not  state  to  whom  the  note  was  disposed  of, 
it  being  sufficient  to  state  that  the  prisoner 
disposed  of  the  note  with  mtent  to  defraud 
the  bank,  he  knowing  it  at  the  time  to  be 
forged. 

( y  )  Rex  V.  Sheppard,  Russ.  &  Ry.  169. 
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has  been  applied  in  a  certain  way,  he  is  guilty  of  uttering  with  with  intent  to 
intent  to  defraud  his  employer.     Upon  an  indictment  for  romnir  ™*!^«*»"? 

1     ...       ^i_    i»  11      •     *^    •'  •   ^        ^  °    ®  beuere  that 

and  uttering  the  foUowmg  receipt,  noney  before 

received  has 

"May  4.  Mr.  Martin  Bought  of  Lamg and  Son.  ^uffic^^tf^ 

**  Wholesale  Dru^ists,  Bristol       "      *^"*^ 
"  Six  quarts  of  Settledated  Striking  AcicL 
"  Settled,  £4.  Sam.  Hughes." 

It  appeared  that  the  prisoner  was  entrusted  by  Miss  Welsh  to  carry 
on  a  tanning  business,  and  that  on  the  3rd  of  May,  he  told  her,  that  if 
she  would  let  him  have  4/1,  he  could  procure  a  liquid  which  would 
saye  a  great  deal  of  money  in  bark ;  that  there  was  a  person  going 
to  Bristol,  and  it  could  only  be  procured  there  or  in  London.  She 
let  him  haye  the  4/L  On  the  5th  of  May,  the  prisoner  gaye  her  the 
document  in  question,  and  said  it  was  the  receipt  for  the  essence  he 
had  purchased  in  Bristol  No  such  firm  as  Laing  and  Son  existed, 
nor  any  such  person  as  Hughes,  connected  with  any  drug^st  at 
Bristol,  nor  any  such  article  as  settledated  striking  acid ;  and  the 
document  was  proyed  to  haye  been  printed  at  Gloucester,  the  manu- 
script having  been  taken  to  the  printer  by  the  prisoner's  daughter. 
The  counsel  for  the  prisoner  objected  that  there  was  no  eyidence 
of  an  intent  to  defraud  Miss  Welsh ;  she  had  afaready  parted  with  her 
money  under  a  &lse  representation,  and  the  offence,  if  any,  was  that  of 
obtaining  money  under  £gilse  pretences.  They  distinguished  Rex  y. 
Sheppardf  {g)  because  there  the  money  was  given  at  the  same  time 
that  the  receipt  was  produced ;  here,  nothing  was  ever  said  about  a 
receipt  at  the  time  of  obtaining  the  money ;  and  the  giying  it 
afterwards  was  the  mere  voluntary  act  of  the  prisoner,  and  could 
not  in  any  way  defraud  Miss  Welsh.  It  was  answered,  that  the 
prisoner  was  accountable  to  Miss  Welsh  for  the  application  of  the 
41  to  the  purpose  for  which  he  had  obtained  it,  ana,  therefore,  that 
the  forged  receipt  was  part  of  the  fraud.  Patteson,  J.,  was  of  this 
opinion,  and  told  the  jury  that  if  they  ^beUeved  the  prisoner  to  have 
uttered  the  forged  receipt  for  the  purpose  of  deceiving  Miss  Welsh 
into  a  belief  that  he  had  applied  the  42L  to  the  purpose  for  which 
he  had  obtained  it,  such  purpose  being  a  mere  pretence  and  fraud, 
they  might  find  him  guilty  of  uttering  it  with  intent  to  defraud  her. 
The  jury  found  the  prisoner  guilty,  and  upon  a  case  reserved,  upon 
the  question  whether  the  learned  judge  was  right  in  directing  the 
jury  as  above  stated,  the  judges  were  unanimously  of  opinion  that 
the  direction  was  right  (A) 

So  where  on  an  indictment  for  forging  the  following  receipt,  Oreneer 

uttering  a 

« £16.  15*.  6d.  6th  January,  1830.        Ku^^^ 

«<  For  the  High  Constable,  with  intent  to  ' 

<*  James  HuQUES,"  defraud  the 


higb  constable. 


with  intent  to  defraud  £.  Grundy,  it  appeared  that  the  prisoner 
in  1830,  and  for  many  successive  years  down  to  1837,  had  been 
assistant  overseer  of  Rivinffton,  and  that  he  was  in  the  habit  of 
receiving  warrants  from  Mr.  Grundy,  the  high  constable  of  the 

{g)  Supra,  p.  362. 

(A)  Rex  tr.  Martin,  R.  &  M.  C.  C.  R.  483.  S.  C.  7  C.  &  P.  549. 
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Gturantees 
giTen  to  the 
bank  at  which 
a  forged  bill 
is  uttered 
do  not  nega- 
tive an  intent 
to  defraucU 
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hundred,  orderiDg  him  to  levy  on  the  inhabitants  of  Rivington  their 
quota  of  the  connty  rate.  In  1830,  having  levied  to  the  amount 
of  11&  5s.  6d,  he  paid  that  sum  into  a  bank  at  Manchester,  to  the 
credit  of  the  high  constable,  and  the  clerk  of  the  bank  gave  him  a 
receipt  for  IR  5«.  6(2.  In  1838,  the  prisoner  was  removed  from 
his  office,  and  handed  over  to  his  successor  a  ^at  bundle  of  papers, 
amongst  which  the  receipt  in  question  was  found,  but  the  figures 
had  heen  altered  from  \\L  5s,  6d.  to  16/.  ISs.  6cL  The  prisoner's 
accounts  had  been  passed  and  allowed  from  time  to  time.  It  was 
contended  that  there  was  no  felonious  uttermg  of  the  receipt ;  it 
was  not  deUvered  over  by  him  with  any  intention  that  it  should  be 
used  as  a  voucher.  His  own  accounts  had  been  settled,  and  the 
time  for  auditing  them  had  passed.  There  was  no  evidence  of  any 
intent  to  defraud  the  high  constable,  or  that  the  utterance  of  the 
instrument  in  its  altered  ferm  would  have  that  effect  Alderson,  B., 
**  I  am  of  opinion,  that  if  the  prisoner  handed  the  receipt  over  to 
his  successor  as  one  of  his  vouchers,  knowing  that  the  ngures  had 
been  fraudulently  altered,  he  was  thereby  guilty  of  a  felonious 
uttering,  and  that  the  intention  is  correctly  descnbed  to  be  that  of 
defrau<£ng  Grundy,  the  high  constable ;  for  what  is  the  necessary 
effect  of  so  handing  over  the  altered  receipt  ?  The  parish  would 
discover  from  that  receipt  that  the  high  constable  had  been  paid 
16/.  I5s.  6(2.  instead  of  112L  5s.  6(L  (to  which  latter  sum  only  he 
was  entitled);  and  the  effect  would  be,  that  the  high  constable 
becomes  liable  to  refund  to  the  parish  the  sum  which  the  receipt 
shewed  that  he  received  in  excess.  That  being  the  necessary  con- 
sequence of  the  prisoner's  act,  it  must  be  presumed  that  he  intended 
it,  and  no  proof  of  such  actual  intention  is  necessary.  That  has 
been  ruled  by  all  the  judges,  in  a  case  reserved,  (h)ia  consequence 
of  a  supposed  opinion  of  Lord  Abinger  to  a  different  effect  The 
lapse  ot  time  can  make  no  substantial  difference.  Supposing  a 
party  foi^s  a  receipt  for  the  payment  of  a  debt  of  more  than  six 
years'  standing,  it  is  true  the  debtor  might  be  already  protected  by 
the  Statute  of  Limitations,  but  still  the  foi^d  receipt  would  alter 
the  position  in  which  the  creditor  would  stand,  and  it  would  clearly 
be  a  felonious  forgery."  (i) 

The  fact  that  me  prisoner  has  given  guarantees  to  his  bankers, 
to  whom  he  paid  a  forged  note,  to  a  larger  amount  than  the  note, 
does  not  completely  negative  the  intent  to  defraud  the  bankers. 
Upon  an  indictment  for  forging  and  uttering  a  forged  promissory 
note  for  50L  with  intent  to  defraud  the  Gloucestershire  Banking 
Company,  it  appeared  that  the  prisoner  had  deposited  with  them 
three  guarantees  for  100/.  each,  signed  by  his  brothers,  by  which 
they  undertook  to  be  answerable,  if  ne  overdrew  his  account,  and  it 
was  admitted  that  at  the  time  of  the  trial  he  did  not  owe  the 
bankers  anything.  It  was  submitted  that  there  could  be  no  intent 
to  defraud  the  bankers,  as  they  held  guarantees  to  a  much  larger 
amount  than  the  note.  Patteson,  J.,  **  It  is  impossible  for  me  to 
say  that  at  the  time  this  note  was  given  to  the  bankers,  the  prisoner, 
because  he  had  given  guarantees,  had  no  intent  to  defraud  ;  that  is 
a  question  for  the  jury."  (j) 


{k)  Reg.  V.  Hill,  poMt,  p.  365. 

(t)  Reg.  V,  Boardmu,  2  M.  &  Rob.  147. 


2  Lew.  187. 
(j)  Rex  p.  James,  7  C.  &  P.  563. 
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Ejiowingly  uttering  a  bill  of  exchange,  all  the  names  of  which  Knowingly 
are  fictitious,  is  within  the   Foiigery  Statutes,   though  the   party  ^^^j^i,,, 
uttering  intended  to  provide  for  the  payment  of  Uie  bill,  the  fact  \  j^Jn,      ^ 
of  the  parties  not  being  real  not  being  known  to  the  person  taking  meanine  that 
the  bill.     The  prisoner  was  tried  for  uttering  a  forged  bill  of  ex-  J®**"®'*!^ 
change  with  intent  to  defraud  S.  Minor,  and  it  appeared  that  the  be  ^^  ^ 


nuine  u 


parties  to  the  bill  were  all  fictitious  persons,  and  that  circumstance  mmcient, 
was  fully  known  to  the  priscjper  at  the  time  he  uttered  it  to  S.  jJS^!*  *^*^ 
Minor,  and  no  doubt  existed,  therefore,  that  the  names  were  forged,  to  proride 
and  the  bill  was  uttered  by  the  prisoner  with  the  full  knowledge  for  the  pair* 
of  that  fact  There  was,  however,  reason  to  contend  that  the  pri-  J^^* 
soner,  who  had  filled  a  respectable  station  in  life  as  a  farmer,  and 
who  had  endorsed  the  bill  to  Minor,  intended  at  the  time  he  so 
uttered  it  to  take  up  and  pay  the  bill  when  it  arrived  at  maturity. 
No  such  intention,  however,  if  it  existed,  was  ever  communicated 
to  Minor.  For  the  prisoner  it  was  urged  to  the  jury,  that  the 
existence  of  such  an  intention,  if  they  believed  it,  was  ground  upon 
which  they  might  properlv  netyative  the  intention  to  den:aud  Minor 
as  charged  in  the  indictment ;  and  a  case  was  cited  in  which  Lord 
Abinger,  at  the  previous  assizes  for  Shrewsbury,  had  so  decided. 
In  summing  up  the  case,  Alderson,  B.,  told  the  jury,  (after  con- 
sulting Gumey,  B.,)  that  if  thev  were  satisfied  that  die  prisoner 
uttered  the  bill  in  payment  of  a  debt  due  to  Minor,  knowing  at 
die  time  he  so  uttered  it  that  it  was  a  foryery>  and  meaning  that 
Minor  should  believe  it  to  hf\  gpniiine.  they  were  bound  to  infer 
that  be  intended  to  defrmid  Minor.  The  prisoner  was  found  guilty ; 
but  Alderson,  B.,  thought  it  proper,  firom  respect  to  the  opinion  of 
Lord  Abinger,  to  state  a  case  for  the  opinion  of  the  Judges,  in 
order  to  know  if  the  rule  laid  down  by  him  in  his  summing  up  to 
the  jury  was  correct,  and  the  judges  having  considered  the  case> 
were  unanimously  of  opinion  that  the  conviction  was  right  (Jc) 

So  where  the  prisoner  was  indicted  for  forging  and  uttering  a  bill 
of  exchange,  which  he  had  given  to  the  Nadonal  Provincial  Bank 
at  Hereford,  as  a  security  for  the  debt  he  owed  them  ;  Patteson,  J., 
told  the  jury,  "  If  the  prisoner  at  the  dme  he  uttered  this  bill,  knew 
that  the  acceptance  was  forged,  and  meapt  the  bill  to  be  taken  as  a 
bill  with  a  p;eDuine  acceptance  UDon  it  th^nevitaMe  conclusion  is 
that  he  meant  to  defiyud.  That  was  the  opinSnoi  the  Judges  in 
a  late  case  reserved  for  their  consideration.  {I)  There  was  an 
earlier  case  of  Rex  v.  JameSt  (11)  tried  before  me  at  Gloucester, 
in  which  I  did  not  lay  down  this  proposition  strongly  enough ;  but 
the  law  on  the  point  is  as  I  have  now  stated."  (m)  And  upon  a 
similar  indictment  against  the  same  prisoner  the  same  very  learned 
Judge  said,  '^  If  a  person  knowingly  pays  a  forgery  away  as  a  good 
bill,  it  is  a  consequence,  and  almost  a  consequence  of  law,  that  he 
must  intend  to  defraud  the  person  to  whom  he  pays  the  bill,  and 
also  the  person  whose  name  is  used ;  as  everything  which  is  the 
natural  consequence  of  the  act  must  be  taken  to  be  the  intendon  of 
the  prisoner."  (n) 

(k)  Reg.  V.  Hill.  2  Moo.  C.  C.  R.  30.  (»)  Reg.  r.  Cooke,  8  C.  &  P.  686.    See 

8.  C.  8  C.  fit  P.  274.  alw  Reg.  o.  Beard,  8  C.  &  P.  143,  where 

(/)  Rcg.p.  B\\\,tupra.  Coleridge,  J.,  «aid,  •*  As  to  the  intent, 

(fl)  Ante,  p.  364.  I  must  tell  you  that  every  man  is  taken  to 

(m)  Reg.  o.  Cooke,  8  C.  &  P.  582.  intend  the  natural  oonsequences  of  his  own 
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So  in  a  still  later  case  where  the  prisoner  was  also  tried  for  forp:!!^ 
and  utterinff  a  foiled  acceptance  of  a  bill  of  exchange,  which  had 
been  paid  by  the  prisoner  before  any  proceedings  were  instituted 
against  him,  rarke,  B.,  in  addressing  the  jury,  said,  *^  With  respect 
to  the  intent  to  defraud,  I  have  no  doubt  that  you  will  take  the  law 
fix)m  me,  which  is  this,  that  a  person  is  guilty  of  forgery,  notwith- 
standing he  may  himself  intend  ultimately  to  take  up  the  bill,  and 
may  suppose  that  the  party  whose  name  is  forged  will  be  no  loser. 
If  m  the  present  case  you  are  satisfied  that  the  prisoner  knew  tMs 
acceptance  to  be  forged,  and  uttered  it  as  true^  and  believed  that 


the  bankers  would  advance  money  on  it,  which  they  would  not 
otherwise  do,  that  is  ample  evidence  of  an  intent  to  defi:Bud,  md 


ntterxAga 
reqaett  di- 
rected to  a 
married  woman 
in  her  maiden 


evidence  upon  which  a  jury  ought  to  act,  it  appears  that  this  bill 
has  since  been  psdd  by  the  prisonen  but  that  will  make  no  difference 
if  the  offence  has  been  once  completed  at  the  time  of  the  uttering."  (o) 

It  has  been  holden  that  the  jury  ought  to  infer  an  intent  to 
defiiBud  the  person  who  would  haye  to  pay  the  instrument  if  it  were 
genuine,  although  from  the  manner  of  executing  the  forgery  or  from 
mat  person's  orainary  caution  it  would  not  be  likely  to  impose  upon 
him,  and  although  the  object  was  general  to  defii^ud  whoeyer  might 
take  the  instrument,  and  the  intention  of  defrauding,  in  particular, 
the  person  who  would  haye  to  pay  the  instrument,  if  genuine,  did 
not  enter  into  the  prisoner's  contemplation,  (p) . 

Where  a  forged  request  for  the  delivery  of  goods  was  addressed  in 
her  maiden  name  to  a  female,  who  prior  to  the  date  of  it  had 
married,  it  was  held  that  the  intent  might  be  laid  to  be  to  defraud 
the  husband.  Upon  an  indictment  for  uttering  the  following  forged 
request  for  the  deUvery  of  goods, 

''Miss  Inwood 
''  Please  to  let  my  carpenter  haye  281bs.  of  white  lead,  and  a  mop, 
''for  the  ship  Hunter. 
"  Ilth  Noyember,  1834."  "  William  Pesood,  Master." 

It  appeared  that  the  prisoner  presented  the  order  on  the  day  of  the 

date  at  a  shop  which  had  been  kept  by  Miss  Inwood  for  several  years, 

and  at  whicn  Captain  Pescod  had  been  in  the  habit  of  purduising 

goods  for  his  8hi{) ;    but  in  the  month  of  January  previous  Miss 

Inwood  had  married  J.  Barrow,  and  the  goods  were  deUyered  to 

the  prisoner  by  him.    The  Recorder  doubted  if  the  indictment  was 

sustained  there  not  being  any  ayerment  of  an  intent  to  defraud  Miss 

Inwood ;  but  the  prisoner  being  found  guilty,  he  consulted  Lord 

Denman,  C.  J.,  Park,  J.,  A.  J.,  and  Bolland  B.,  and  they  were  of 

opinion  that  the  conviction  was  right  {q) 

OSerinff  a  Upon  an  indictment  for  forging  and  uttering  an  order  for  the 

forged  bill  at  a  payment  of  money,  signed  John  Phillips,  vrith  intent  to  defraud 

hUt^urcTnot      ^*  ^^*^^  *^^  othersVit  appeared  that  the  order  was  presented  at 

to  be  paid.        Messrs.  Rufford's  bank;  but  they  would  not  pay  the  amount;  and 

110 person  named  John  Phillips  kept  cash  with  them ;  itwasobjected 

ihsX  there  could  be  no  intent  to  defraud  Messrs.  Rufford,  as  there  was 

act     If  I  present  to  yoa  a  bill  with  the'        (o)  Reg.  o.  Geach,  9  C.  &  P.  499. 
name  of  one  of  mjr  friends  upon  it,  knowing  (;>)  Rex  v,  liazagora,  Rnss.   &    Ry. 

it  to  be  forged,  it  would  be  idle  to  say  that  291. 
I  had  no  intent  to  injure  him."  (7)  Rex  «.  Carter,  7  C.  6c  P.  134. 
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not  the  most  remote  chance  of  their  payinf?  the  money ;  but  it  was 
held  that  the  prisoners  eoinfiLto  Messrs.  Rufford's  and  presentinir 
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presenting 


the  paper  for  payment,  was  qmte  sufficient  evidence  of  an  mtent  to 
defraud  them,  (r) 

Where  on  an  indictment  against  an  attorney  for  forging  a  county 
court  summons,  it  appeared  that  a  distringas  had  been  altered  by 
striking  out  the  words  respecting  the  distraining  and  inserting  the 
word  ^'  summon"  instead,  and  this  paper  had  been  served  on  the 
prosecutor,  who  paid  the  costs,  as  if  it  had  been  a  genuine  summons, 
and  the  debt  claimed  of  him ;  Patteson,  J.,  held  that  there  was  no 
evidence  of  any  intent  to  defraud  the  prosecutor,  as  he  would  have 
had  just  the  same  costs  to  pay  if  the  summons  had  been  sued  out  in 
the  most  regular  manner,  {s) 

It  is  said  by  Hawkins  that  the  notioii,Q£^reCTjioes  not  seem  soli  Forgery  con^ 
much  to  consist  in  the  counterfeiting  of  a  man's  t|flfnH  ^^^^  seal.  which|"»yjp  j'» 
may  often  be  done  innocently;  ^ut^in  th^  pndpav<]yYi"g  to  give  an 
appearance  of  truth  to  a  meretteceit  and  falsity,  and  eittier  to 
impose  that  upon  tfie  world  as  the  solemn  act  of  another,  which  he  is 
no  way  pnvy  to,  or  at  least  to  make  a  man^s  own  act  appear  to  have 
been  done  at  a  time  when  it  was  n9t  done,  and  by  force  of  such  a 


endeavouring' 
to  give  an 
appearance  of 
tnithtoa 
mere  deceit 
and&liitj. 


«  falsity  to  give  it  an  op^yation  which  in  truth  and  justice  it  ouglit  not 
to  have.  (0 

But  as  the  fraud  and  intention  to  deceive,  by  imposing  upon  the 
world  that  as  the  act  of  another,  which  he  never  consented  to,  are 
the  chief  ingredients  which  constitute  this  offence,  so  it  hath  been 
holden,  that  he  who  writes  a  deed  in  another's  name,  and  seals  it 
in  his  presence,  and  by  his  command,  is  not  guilty  of  forgery,  be- 
cause the  law  looks  upon  this  as  the  other^s  hand  and  sealing,  being 
done  by  his  approbation  and  command,  {u) 

So,  if  a  man  writes  a  will  for  another  without  any  directions  from 
him,  and  he  for  whom  it  is  written  becomes  non  compos  before  it  is 
brought  to  him,  it  is  not  forgery ;  for  it  is  not  the  bare  writing  of  an 
instrument  in  another's  name,  without  his  privity,  but  the  giving  it  a 
false  appearance  of  having  been  executed  by  him,  which  makes  a 
man  guiltv  of  forgery,  {x)  Also  he  cannot  be  punished  as  guilty  of 
foi^ry  who  raises  the  word  lihris  out  of  a  bond  made  to  hiip^lf^  and 
substitutes  marcisy  because  here  is  no  appearance  of  a  fraudulent 
design  to  cheat  another,  and  the  alteration  is  prejudicial  to  none  but 
to  him  who  makes  it,  whose  securihr  for  his  money  is  wholly  avoided 
by  it;  yet  this  it  seems  would  be  migery  if  by  the  circumstances  of 
the  case  it  should  in  any  way  appear  to  have  been  done  vnth  any 
view  of  gaining  an  advantage  to  the  party  himself,  or  of  prejudicing 
a  third  person :  and  it  is  holden,  that  such  an  alteration,  even  without 
these  circumstances,  is  a  misdemeanor;  though  it  do  not  amount  to 
forgery,  {y)  •  So  that  it  is  well  observed,  that  at  any  rate  it  is  very 
dangerous  to  tamper  in  these  matters.  («) 


(r)  Bex  V.  Crowther,  5  C.  &  P.  316, 
Botanquct,  J. 

(•)  Rex  V.  Collier,  5  C.  &  P.  160. 

(f )  1  Hawk.  P.  C.  c.  70,  s.  2. 

(»)  1  Hawk.  P.  C.  c.  70,  t.  3,  and 
Bae.  Ab.  Forgery  (A). 


(*)  Moor,  760.  1  Hawk.  P.  C.  c  70, 
8.  5.     Bac.  Ab.  Forgtrjf  (A). 

(y)  1  Hawk.  P.  C.  c.  70,  8.  4.  Bae. 
Ab.  Forgtry  (A).  Ab  to  the  mure  of 
deedi  see  Snep.  Touch.  68,  69. 

(s)  2Eut,  P.  C.  c.  19,  8.  3,  p.  854. 
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SECTION  IV. 


Of  principals 
and  acceno- 


nes. 


Of  Principals  and  Accessories, 

It  has  been  stated  in  a  fonner  part  of  this  work,  that  it  is  laid 
down  generally  in  the  books,  that  all  are  principals  in  forgery ;  and 
that  wnatever  would  make  a  man  accessory  before  the  fact  in  felony, 
would  make  him  a  principal  in  forgery;  but  that  it  is  conceived, 
this  must  be  understood  of  forgery  at  common  law,  and  where  it  is 
considered  only  as  a  misdemeanor,  (a)  And  with  respect  to  a 
case  (6)  upon  the  5  i^liz.  c.  14,  which  would  seem  to  lead  to  a  con- 
trary conclusion,  it  is  elsewhere  observed  that,  firom  its  circumstances 
there  seems  no  reason  for  taking  that  case  out  of  the  general  ruh 
that  when  a  statute  makes  a  new  felony,  it  incidentally  and  ni 
cessarify" draws  after  it  all  the  concomitMits  of  felony,  namely, 
before  and  after,  (c)     And  this  doctrine  is  confirmed  1 


accessories 


Soirei,  At- 
kinson, and 
Brighton*8 
case.  Where 
it  appeared 
tbat  two  of  the 
prisoners  were 
privy  to  the 
uttering  of  a 
forged  note 
bjr  previous 
concert  with 
the  other 
prisoner  who 
actually 
utterea  it ; 
but  that  they 
were  not 
present  at 
the  fact  of  the 
utterinff,  it 
was  holden 
that  they  were 
accessories 
before  the  fact, 
and  were 
therefore  en- 
titled to  an 
acqaittal  on  an 
inaietinent 
chai^n^  them 
asjrmcipals. 


several  cases. 

Three  prisoners,  Soares,  Atkinson,  and  Brighton,  were  charged  by 
the  indictment  with  feloniously  uttering  and  publishing  as  true  a 
certain  false,  forged,  and  counterfeit  bank  note  for  5L  knowing  it  to 
be  forged,  &c.  with  intent  to  defiaud  the  governor  and  company  of 
the  Bank  of  England.  And  the  indictment  also  contained  the  other 
usual  counts,  for  forging,  and  for  disposing  of  and  putting  away  the 
note,  with  the  like  intent ;  tc^ther  with  counts  stating  the  intent  to 
be,  to  defi'aud  the  person  to  whom  it  was  offered  in  payment  It  was 
proved  that  the  prisoner,  Brighton,  offered  the  note  in  question  in 
payment  for  a  pair  of  gaiters  at  a  shop  in  Gosport,  and  that  the 
other  two  prisoners,  Soares  and  Atkinson,  were  not  with  Brighton  at 
the  time  he  so  offered  the  note,  but  were  waiting  at  Portsmouth  till 
he  should  return  to  them,  it  having  been  previously  concerted  between 
the  three  prisoners  that  Brighton  should  go  over  the  water  fi'om 
Portsmouth  to  Gosport,  for  the  purpose  of  passing  the  note,  and 
when  he  had  passed  it,  should  return  to  ioin  the  other  two  prisoners 
at  Portsmouth ;  they  all  three  knowing  that  it  was  a  forged  note,  and 
having  been  concerned  t(^ther  in  putting  off  another  note  of  the 
same  sort,  and  in  sharing  the  proauce  among  them.  Upon  this 
evidence,  the  counsel  for  tne  prisoners  Soai'es  and  Atkinson  objected, 
on  their  behalf,  that  they  were  not  guilty  of  the  charge  made  against 
them  in  this  indictment,  not  having  been  present  at  the  time  the 
other  prisoner  uttered  the  note,  nor  so  near  as  to  be  able  to  aid  and 
assist  him ;  and  that  they  could  be  charged  only  as  accessories  before 
the  fact.  The  jury  found  that  the  foiged  note  was  uttered  by  the 
prisoner  Brighton,  in  concert  with  the  other  two  prisoners,  and  found 
them  all  three  guilty  The  prisoner  Brighton  was  left  for  execution : 
but  judgment  was  respited  as  to  the  other  two,  whose  case  was  re- 
ferred to  the  consideration  of  the  Judges,  who  had  no  doubt  that 
they  were  entitled  to  an  pcquittal  on  this  indictment  chaiginf^f  them 


(a)  j4nte^  yo\.  l,p.  33. 
\b)  Bothe's    case.    Moor,    666. 
vol.  I,  p.  33,  note  (o). 


Ante, 


(e)  2  East,  P.  C.  c.  19,  s.  62,  p.  973, 
974.    And  see  ante,  vol.  1,  p.  34,  sf  m^. 
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^  as  principals,  they  not  being  present  at  the  time  of  the  uttering,  or 
80  near  as  to  be  able  to  affora  any  assistance  to  the  accomplice  who 
actually  uttered  the  note.  The  prosecutor  was,  therefore,  required 
to  state  on  what  grounds  the  contrary  was  meant  to  be  argued ;  and 
no  suggestion  of  the  kind  being  made,  the  two  prisoners  were  re- 
commended for  a  pardon,  (d) 

So  in  a  late  case  at  the  Old  Bailey,  Graham,  B.,  is  reported  to  Constructive 
haye  said,  ^^  It  has  frequently  been  held  that  what  would  amount  to  presence. 
a  constructiye  presence  at  common  law  will  not  be  sufficient  upon 
an  indictment  under  a  statute.  A  case  under  this  statute  occurred 
before  me  at  Derby.  Two  persons  went  in  concert  to  utter  a 
forged  note ;  one  went  into  a  shop  to  utter  it,  whilst  the  other 
remained  at  some  little  distance  in  the  street ;  it  was  objected  that 
the  latter  was  not  liable  as  a  principal  I  sayed  the  point ;  and  the 
Judges  were  of  opinion  that  the  utterer  only  was  liable."  {e) 

The  case  referred  to  by  the  learned  Judsie  was  probably  that 
of  Rex  V.  Davis  and  HaUi  tried  not  at  Den>y  but  at  the  Lent 
Assizes  for  Nottingham,  in  the  year  1806,  and  in  which  it  was 
holden  not  to  be  sumcient,  to  make  a  person  a  principal  in  uttering 
a  foiged  note,  to  proye  that  such  person  came  with  the  utterer  to 
the  town  in  which  it  was  uttered,  went  out  with  him  from  the  inn 
at  which  they  had  put  up  a  litde  before  the  time  when  it  was 
uttered^  joined  him  again  in  the  street  a  little  after  the  uttering, 
and  at  some  little  distance  from  the  place  of  the  uttering,  and  ran 
away  when  the  utterer  was  apprehended.  (/) 

But  it  has  been  holden  that  where  seyereJ  persons  were  in  combi-  Constructive 
nation,  and  jointly  co-operated  in  making  forged  bank  of  ±^ngland  presence  in  the 
notes,  they  were  all  guilty  as  pnncipals.  though  each  of  them  •^'*^  forgerj. 
executed   by  himself  a  distinct  part  of  the  fongery,  and  though 
one  of  them  was  not  present  when  the  notes  were  completed  by 
the  signature,  {g) 

So  also  if  several  makft  <^^«tinct  parts  of  a  forged  instrument,  each 
is  a  principal,  though  he  does  not  know  by  whom  the  other  parts  are 
executed,  and  though  it  is  finished  by  one  alone,  in  the  absence  of 
the  others.  (A)  So  also  the  m^ers  o^  the  paper  and  plate  res- 
pectively for  the  purpose  of  foiging  a  note,  afterwards  filled  up  by 
a  third  person,  are  principals  in  the  forgery  with  that  person, 
though  each  executed  his  part  in  the  absence  of  the  others,  and 
without  knowing  by  whom  tne  other  parts  were  executed,  {i) 

But  where  three  persons  were  jointly  indicted  under  the  1  Wm.  4, 
c.  66,  s.  19^  for  feloniously  nsins^  plates  containing  impressions  of 
foiged  foreign  notes,  it  was  held  that  the  jiury  roust  select  some  one 
particular  time  after  all  three  had  become  connected,  and  must  be 
satisfied,  in  order  to  convict  them,  that  at  such  time  they  were  all 

{d)   Rex    V.     Scares,    Atkinson,    and  subject,  tuUe,  yol.  I,  p.  26,  et  teg. 

Bngfaton,  East.  T.  1802,  2  East,  P.  C.  (/)  Rex  v.  Davis  and  Hall,  cor.  Gra. 

c  19,  s.   52,  p.  974.     Russ.  &  Ry.  25.  bam,  B.,  Nottinffham  Lent  Ass.  1U06,  and 

And  see  Rex  v.  Badcock  and  others,  Trin.  East  T.  1806.  Russ.  &  Ry.  113. 

T.  1813,  Ross.  &  Ry.  249,  and  Rex  v.  (g)  Rex  o.  Bingley  and  others,  Russ.  & 

Stewart  and  Dickens,  East  T.  1818,  Russ.  Ry.  446. 

&  Rt.  363.  (A)  Rex  V.  Kirk  wood,  R.  &  M.  C.  C.  R. 

Je)  By  Graham,  B.,  in  the  case  of  Brady  304,  ante,  yol.  1,  p.  33,  34. 

others,    for  forging  and  uttering    a  (t)  Rex  o.  Dade,  R.  &  M.  C.  C.  R* 

check,  O.  B.  June,  1813, 1  Stark.  Grim.  307,  attte,  ?ol.  1,  p.  33,  34. 
Plead.  84,  in  the  note.     But  see  upon  this 

VOL.  IL  B  B 


370 


Of  Forgery. 


[book  IV. 


Morris's  case. 
Where  a  wife, 
by  the  incite- 
ment of  her 
husband,  but 
in  his  absence, 
knowingly 
uttered  a 
forced  order 
and  certificate 
for  the  receiv- 
ing of  prize- 
money,  it  was 
holden  that 
they  might  be 
indictedto- 
gether ;  the 
wife  as  a  prin- 
cipal on  tne  49 
Geo.  3,  c.  123, 
and  the  hus- 
band as  an 
accessory 
before  the 
fact  at  com- 
moD  law. 


either  present  tc^ther  at  one  act  of  using,  or  assisted  in  one  sach 
act,  as  by  two  using,  and  one  watching  at  the  door  to  prevent  the 
others  being  disturbed,  or  the  like ;  and  that  it  was  not  sufficient 
to  show,  that  the  parties  were  general  dealers  in  forged  notes,  and 
that  at  different  times  they  had  singly  used  the  plates,  and  were 
individually  in  possession  of  foi^d  notes  taken  from  them.  (J  ) 

And  where  three  prisoners  were  indicted  under  the  same  section, 
for  feloniously  engravinff  a  promissory  note  of  the  Emperor  of 
Russia,  and  it  appeared  that  the  plates  were  enmraved  by  an 
Englishman,  who  was  an  innocent  agent,  and  two  of  the  prisoners 
only  were  present  at  the  time  when  the  order  was  given  for  engrav- 
ing the  plates,  but  they  said  they  were  employed  to  get  it  done  by 
a  tnird  person,  and  there  was  some  evidence  to  connect  the  third 
prisoner  with  the  other  two  in  subsequent  parts  of  the  transaction ; 
It  was  held,  that  in  order  to  find  all  three  guilty,  the  jury  must  be 
satisfied  that  they  jointly  employed  the  engraver,  but  that  it  was 
not  necessary  that  they  should  all  be  present  when  the  order  was 
given,  as  it  would  be  sufficient  if  one  first  communicated  with  the 
other  two,  and  all  three  concurred  in  the  employment  of  the 
enffraver.  (A) 

In  the  following  case  a  wife  was  indicted  as  a  principal  in 
a  foi^ry  on  the  49  Geo.  3,  c.  123,  s.  13,  anJ  her  husband  as 
an  accessory  before  the  fact  at  common  law.  l%e  indictment 
chai^d  Sarah  Morris,  vrith  tbiging  an  order  and  certificate 
for  receiving  prize-money,  which  nad  become  due  to  one 
Henry  Taylor,  a  petty  officer  in  the  naval  service,  with  intent 
to  defraud  the  commissioners  of  Greenwich  Hospital;  and  John 
Morris,  with  inciting,  counselling,  aiding,  procuring,  &c.,  the 
said  Sarah  Morris  to  commit  the  said  felony.  The  second  count 
charged  Sarah  Morris  with  having  knowingly  uttered  the  order 
and  the  certificate  by  the  mcitement  of  John  Morris.  And  there 
were  many  other  counts  in  which  the  offence  was  charged  with 
some  variations.  It  appeared  that  H.  Taylor,  whose  name  pur- 
ported to  be  subscribed  to  the  order,  was,  in  the  year  1811,  a  petty 
officer  on  board  his  Majesty's  frigate  the  Frederickstein ;  and  in 
such  capacity  became  entitled  to  a  share  of  certain  pri^e-money 
arising  from  the  capture  of  a  rich  vessel     Li  November,  1813,  the 

Srisoner,  Sarah  M!orris,  who  was  the  wife  of  the  other  prisoner, 
ohn  Morris,  and  real  or  pretended  daughter  of  H.  Taylor,  applied 
to  a  clerk  in  the  cheque  office,  in  Greenwich  Hospital,  for  the 
payment  of  the  prize-money  due  to  H.  Taylor ;  and  produced  at 
the  same  time  the  order  stated  in  the  indictment.  She  was  desired 
to  call  again  in  about  ten  days,  and  went  away,  leaving  the  order 
with  the  clerk.  But  in  about  four  or  five  days  she  came  again,  and 
expressed  great  anxiety  to  be  immediately  paid  the  money,  when 
she  was  told  that  the  money  had  not  yet  come  in ;  and  the  order 
was  given  back  to  her  vrith  a  request  that  she  would  not  apply 
again  until  she  was  duly  informed  that  the  money  had  been  remit- 
ted to  the  office.  Almost  immediately  after  this  second  visit,  the 
other  prisoner,  John  Morris,  wrote  a  letter  to  the  clerk  of  the 
cheque  on  the  subject     On  the  8th  December,  notice  was  given 


(  t)  Rex  V.   Harris,  7  C.  &  P.  416, 
Littiedale  and  Gasclee,  Js. 


(fc)  Reg.  V.  Mazean,  9  C.  &  P.  676. 
Patteson,  J. 
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to  Sarah  Morris  that  the  prize-money  was  come  in,  and  that  sh^ 
might  receive  the  share  of  it,  to  which  H.  Taylor  was  entitled ; 
upon  which  she  went  to  the  office  with  the  same  order  and  certi- 
ficate, which  she  produced ;  and  had  nearly  obtained  the  warrant 
for  the  payment  of  the  money,  when  circumstances  occurred  "which 
caused  suspicion,  and  she  and  her  husband  were  shortly  afterwards 
apprehended.  It  was  also  proved  that  H.  Taylor,  whose  name 
purported  to  be  signed  to  the  order,  could  not  write,  and  was 
obliged  always  to  make  a  mark  whenever  his  signature  was  re- 
quired ;  and  that  the  name  of  the  officer,  by  whom  the  certificate 
purported  to  be  subscribed,  was  not  in  his  handwriting.  The: 
lanalord  of  the  house  in  which  the  prisoners  lodged,  stated  that  the 
prisoner,  John  Morris,  had,  in  two  or  three  instances,  ordered  his 
wife,  Sarah  Morris,  to  go  to  Greenwich  Hospital  respecting  about 
30/L  of  prize-money  due  to  H.  Taylor,  his  wife's  father ;  that  he 
was  constantlv  talking  of  having  been  H.  Taylor's  shipmate ;  that, 
at  one  time,  ^ah  Morris  told  her  husband  that  she  nad  been  to 
Greenwich;  that  the  prize-money  was  not  then  ready;  that  the 
office  had  not  yet  received  it ;  and  that  he,  the  witness,  had  lent 
the  prisoner,  John  Morris,  money,  upon  a  behef  that  he  had  prize- 
money  to  receive.  He  also  swore  that  he  really  believed  that  Sarah 
Morris  went  to  receive  it  in  obedience  to  her  husband's  order& 
And,  as  to  this  fact,  it  was  proved  that  the  prisoner,  John  Morris, 
bad  signed  a  paper,  stating  that  his  wife  had  acted  in  this  business 
entirely  under  his  orders  and  directions.  It  was  also  proved  by  ^ 
witness  who  had  formerly  been  a  captain's  clerk  in  the  navy,  that 
in  November,  18 13,  the  prisoner,  Jonn  Morris,  represented  to  hiiii 
that  there  was  about  30Z,  prize-money  due  to  his  father-in-law^ 
H.  Taylor,  as  a  caulker  in  the  I^rederickstein  fi-igate ;  that  he  did 
not  like  to  go  to  a  Jew  upon  the  subject :  and  that  he  would  be 
obliged  to  him  if  he  would  fill  up  the  blanks  in  certain  papers 
which  he  produced;  that  the  Ivitness  accordingly  filled  up  the 
blanks,  excepting  the  signatures ;  and  that,  on  observing  there  was 
a  spare  half  sheet  to  the  papers  he  so  filled  up,  he  advised  the  ' 
prisoner,  John  Morris,  to  send  it  by  the  post  to  nis  fiither-in-law ; 
out  that  he  replied  that  his  vrife  was  going  to  Portsmouth,  on  board 
the  Gladiator,  and  that  she  would  get  it  done.  This  witness  further 
stated,  that  he  afterwards  met  the  prisoner,  John  Morris,  who  then 
told  him  that  he  had  got  the  papers  regularly  signed  by  H.  Taylor 
and  the  captain ;  and  that  he  was  going  to  send  his  wife  to  Green- 
wich Hospital  for  the  money.  Upon  this  evidence  it  was  submitted 
by  the  counsel  for  the  prisoners,  that  as  Sarah  Morris,  in  the  part 
she  took  in  this  tranisaction,  had  clearly  acted  under  the  directions 
and  coercion  of  her  husband,  she  could  not  be  found  guilty ;  (/) 
and  that  if  she  was  innocent  as  a  principal,  the  other  prisoner  could 
not  be  guilty  as  an  accessory.  And  the  jury  having  found  both  the 
prisoners  guilty,  the  case  was  reserved  for  the  consideration  of  the 


Sarah  Morris,  was 


twelve  Judges ;  who  were  unanitttously  of  opinion  that  the  prisoner^ 
^  guilty  of  uttering;  me  forged  instrument,  knowing 

it  to  be  forged ;  ana  that  the  prisop^r.  John  Morris,  her  husband, 
wagjguilty  of  the  offence  with  which  he  was  charged  in  the  indict- 
ment, namely,  that  of  an  accessory  before  the  fact  atcj 

(0  i4ii<«,  vol.  ],p.  17,  21.  lioacb,  1096.     Russ.  &  Ry.  270.     And  see 

(m)  Rex  9.  Morris,  East.  T.  1814.    2      Rex  v.  Martha  Hughes,  ante,  toI.  1,p.  22. 
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Of  canring.  It  is  said  by  Loid  Coke,  that  to  cause  is  to  procure  or  oounsel 

usenting,  and  one  to  foiTO ;  to  aisent  is  to  give  his  assent  or  agreement  after- 
oonsentmg.  ^^rds  to  the  procurement  or  counsel  of  another ;  to  consent  is  to 
agree  at  the  time  of  the  procurement  or  counsel,  and  he  in  law  is 
a  procurer,  (n)  But  it  is  observed*  that  the  assent  here  mentioned 
must  be  understood  of  an  assent  to  the  design  of  forging,  before 
the  fact  of  the  forgery  committed ;  (o)  since,  according  to  Lord 
Hale,  an  assent  after  the  fact  committed  makes  not  the  party  assent- 
ing guilty  or  principsd  in  the  forging ;  but  it  must  be  a  precedent 
or  concomitant  assent  {p) 
Trial  of  acces-ll     By  the  general  provisions  of  the  7  Geo.  4,  c  64,  s.  9,  10>  acces^j 


sones. 


sories  before  the  fact  may  be  tried  as  such.gg_  for  a  substanUve 
I  felony ;  and  all  accessories  may  be  tried  by  any  Court  which  Yibb\ 
Nuiisdiction  to  try  the  principal  felon,  although  the  oflFence  may  havel 
been  committed  on  the  seas  or  abroad ;  and  if  the  offences  have 
been  committed  in  different  counties,  the  accessories  may  be  tried 
in  either,  (q) 


Of  the  indict, 
ment,  trial,  &c. 


Of  the  indict- 
ment.  Word 
•*  falsely." 


I 


Statement  of 
the  forged 
instrument. 


2&3Wm.  4, 
c.  123,  s.  3. 
Sufficient  to 
describe  the  in- 
strument as 
in  larceny. 


SECTION  V. 

Of  the  Indictmentf  Trial,  Evidence,  and  Punishment. 

It  now  remains,  in  conclusion  of  this  Chapter,  to  mention  some  of 
the  points  of  general  application  concerning  the  indictment,  trial, 
evidence,  and  punishment  in  cases  of  forgery. 

It  is  usual  to  chaige  in  the  indictment  that  the  vartyfalselp  forged 
and  counterfeited.  &c. :  but  it  is  said  to  be  enough  to  allege  oniy 


he  forced  and  counterfeited  without  adding  fn^sjn^  which  is 
sufficiently  implied  in  either  of  those  terms,  particularly  inthe  word 
Xa  forge,  which  is  always  taken  in  an  evil  sense  in  our  law.  (r)  It 
has  been  holden  that  an  indictment  is  good,  and  not  repugnant,  al- 
though it  state  that  the  ^turty  falsely  forged  a,  false  writing,  {s) 

It  was  essentiallv  necessary  formerly  to  an  indictment  for  foigery, 
that  tke  mstniment  alleged  to  be  forced,  should  be  «ftt  fnrt^i  in  words 
and  figures ;  (t)  though,  in  general,  figures  must  not  be  used  in  an 


mdictment  {u) 

But,  '*  in  order  to  prevent  justice  from  being  defeated  by  clerical 
or  verbal  inaccuracies,"  it  is  enacted  by  the  2  &  3  Wm.  4,  c,  123. 
s.  3^*^  that  in  all  informations  or  indictments  tor  fbrpng  or  m  any 
manner  uttenng^y  instrument  or  writing,  it  shall  not  Se  necessaryj 
to  set  forth  any  copy  or  fac-simjle  thereofi^^but  it  Aall  be  suflScienl' 


(n^  3  Inst  lfS9.  And  in  a  strict  sense 
he  tnat  causes  a  forgery  to  be  done  is  a 
forger  himself:  hut  then  it  ought  to  be 
so  laid  in  the  indictment  Per  Cwr,  b 
Rex  e.  Stocker,  5  Mod.  138. 

(o)  2  East  P.  C.  c.  19,  s.  52,  p.  973. 

(  p)  I  Hale.  684. 

(9)  See  the  1  Wm.  4,  c.  66,  s.  24,  po§i, 
p.  410. 

(r)  2  East  P.  C.  c  19,  s.  57,  p.  985. 


Savage's  case.  Styles,  1 2.  The  Latin  words 
were  fabrieavit  et  eomtrafedL  Mariot's 
case,  2  Lev.  221.  Dawson's  case,  1 
Str.  19. 

(«)  Rex  9.  Goate,  1  Lord Raym«  737. 

(0  2  East,  P.  C.  c  19,  s.  53.  p.  975. 
Mason's  case,  Northumberland  Bom.  Ass. 
179^  Mich.  T.  1792.  East  T.  1793. 
Trin.  T.  1793.    2  East,  P.  C.  ibid. 

(ti;  1  Chit  Crim.  L.  176. 
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to  describe  the  same  in  such  manner  as  would  sugtain  an  indictment  If 
for  stealini;  the  same.''  I| 

This  section  applies  to  all  foi^ged  documents,  whether  the  subject  Deicriptioii  of 
of  larceny  or  not;  and  in  the  latter  case,  the  Judges  thoueht  that  ft»^™»*™- 

y     ^  ■      '  ■  1  -     '-  -  ^  -^-    --  -       ments  under 


the  wonk  of  the  statute  must  be  read  in  this  way,  that,  "  it  shall  be  the2  &  3 
sufficient  to  describe  the  instrument  in  such  manner  as  would  sustain  Wm.  4,c.  123, 
an  indictment  for  stealing  the  same,  supposing  it  to  be  the  subject  of  ^*}^i^t»  fu^U^.  >4^ 
larceny."  (x)  ^^ft^'^    ^  ^^  "1 

It  is  sufficient  therefore  to  aver  that  the  prisoner  uttered,  **  a  certain        •-  j 

false  and  forged  writing,  as  and  for  a  copy  of  an  entry,  in  a  certain 
register  of  marriages,  kept  by  the  vicar  of  the  parish  of  Seighford,  in 
the  county  of  Stafford,  of  a  matter  relating  to  a  marriage  between 
T.  Vaul,  and  A.  Poultney."  (y)  So  it  is  sufficient  to  describe  a  re- 
ceipt as,  "  a  certain  receipt  for  money,  that  is  to  say,  a  receipt  for 
the  sum  of  3i  15*.  Orf."  («)  So  a  request  for  the  delivery  of  goods, 
is  well  described  as,  "  a  certain  request  for  the  delivery  of  goods  to 
one  J.  Robinson."  (a)  So  it  is  sumcient  to  d^cribe  a  de^,  as  **a^ 
certain  deed,  purporting  to  be  made  on  the  Ist  day  of  March,  1837, 
between  tt.  VViUiams  of  the  one  part,  and  D.  Griffiths  of  the  other 
part,  md  purporting  to  be  an  underlease  by  the  said  R.  Williams,  to 
the  sard  D.  Griffiths,  of  certain  lands,  tenements,  and  premises  therein 
mentioned,  subject  to  the  payment  of  the  yearly  rent  of  8^,  payable 
on  the  1st  day  of  March,  in  every  year,  and  purporting  to  contain  a 
covenant  by  the  said  D.  Griffiths,  with  tGe~said  K.  WiUiams,  for  the 
payment  by  the  said  D.  Griffiths,  to  the  said  R.  Williams,  of  the 
yeariy  rent  of  eight  pounds."  (6)  So  an  order  for  the  payment  of 
money  is  sufficiently  described  as,  ^*  a  certain  order  for  the  payment 
of  money,  to  wit,  for  the  payment  of  60t"  (c)  So  a  warrant  for  the 
payment  of  money  may  be  stated  to  be,  '*  a  certain  warrant  for  the 
payment  of  money,  to  wit,  for  the  payment  of  the  sum  of  4 A  10«."  (d) 
So,  after  verdict,  a  count  has  been  held  good,  which  stated  that  the 
prisoner  had  in  his  possession  two  plates,  upon  which  was  engraved 
in  the  Polish  language,  **  a  certain  promi^ory  note  for  payment  of 
five  florins^  purportin^r  to  be  a  promissory  note  for  payment  of  money 
of  a  certain  foreign  prince,  that  is  to  say,  of  Nicolas,  then  being  king 
of  a  certain  foreign  country  called  Poland."  (e)  So  it  is  enough  to 
describe  a  promissory  note  as,  "  a  certain  promissoiy  note  for  the 


(x)  Per  Patteson,  J.,  in  Reg.  v.  Sharpe, 
8  C.  &  P.  436,  statinff  what  the  opinion  of 
the  judges  was  in  Reg.  v.  Martin,  R. 
&  IC  C.  G.  R.  483. 

(y)  Reg.  0.  Sharpe,  iupra.  Park,  J.  A.  J., 
and  Pattcson,  J. 

(z)  Reg.  V,  Vaughan,  8  C.  &  P.  276. 
According  to  the  report  of  Rex  «.  Martin, 
R.  &  M.  C.  C.  R.  483,  this  point  was  de- 
cided in  that  case  in  the  same  way  ;  but 
that  is  inaccurate,  and  the  report  in  7  C.  & 
P.  549,  is  correct  **  There  were  two 
questions  in  that  case,  one  on  the  second 
and  one  on  the  foarth  count;  and  tho 
second  count  being  held  good,  it  became 
unnecessarj  to  decide  the  question  on  the 
fourth  count.  The  judges,  therefore,  did 
not  decide  it,  but  they  did  consider  it,  and 
the  strong  inclination  of  their  opinion  was 
that  the  count  was  good,  though  it  did  not 
set  out  the  instrument,**  per  Pattcson,  J.,  in 


Reg.  V.  Sharpe,  tmpra,  C.  S.  6. 

(a)  Reg.  V.  Robson,  9  C.  &  P.  423, 
decided  by  all  the  judges  upon  a  case 
reserved.  , 

(b)  Rett.  V.  Davies,  9  C.  &  P.  427,  de- 
cided by  aU  tho  judges  upon  a  case  resenred, 

(c)  Reg.  V.  Raake,  2  Moo.  C.  C.  R. 
66.  S.  C.  8  C.  &  P.  626,  and  see  9  C.  & 
P.  429,  note  (a).  See  Reg.  v.  Atkinson, 
1  Carr.  &U,  325,  pott, 

(d)  Reg.  V.  Rogers,  9  C.  &  P.  41, 
Pariie,  B.,  and  Bosanquet,  J. 

(e)  Rex  p.  Warshaner,  R.  &  M. 
C.  0.  R.  466.  There  was  at  first  a  diffe- 
rence of  opinion  among  the  learned  judges, 
whether  the  count  ought  not  to  hare  shown 
what  money  florins  were  and  their  value ; 
but  at  a  subsequent  meeting  the  defect  was 
considered  to  be  cured  by  the  7  Geo.  4, 
c.  64,  8.  21,  the  offence  being  described  in 
tho  words  of  the  statute. 
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Cases  where 
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II 


If  it  be  in  a 
foreign  lan- 
guage there 
must  bean 
English  transr 
lation. 


The  whele 
instrument 
pnust  be  cor- 
rectly transr 
l^ted. 


pajnnent  of  29/1,"  without  adding  the  date»  or  giving  any  further  dea- 
cription.  (/)  Sp  a  count  charging  the  uttering  of  **  a  certain  pro- 
missory note,  purporting  to  be  a  promissory  note  of  A.  B.,  for  the 
payment  of  money,  to  wit,  for  the  payment  of  5^,"  has  been  holden 
good,  {g)  H 

As,  however,  indictments  frequently  rnnfflin  rnnntfl.  in  which  the  | 
instruments  are  set  out,  the  following  decisions  will  still  be  useful  in  I 
such  qases. 

In  a  case,  where,  upon  an  indictment  for  forging  a  receipt  for 
money,  it  was  obiected  that  in  the  receipt,  as  set  forth,  some  of 
the  sums  were  in  figures,  it  was  holden  that  the  receipt  must  be 
pursued  exactly,  or  it  w^ould  be  a  variance.  (A)     The  reason  for 
setting  out  the  instrument  is,  that  the  Court  may  see  that  it  is  one 
of  those  instruments  the  falsely  making  or  knowingly  uttering  of 
which  the  law  has  said  shall  be  considered  forgery.  {%)     And  m  a  11 
case  of  forgery  at  common  law,  the  indictment  was  holden  to  be  || 
bad  in  form>  as  it  did  not  state  what  the  inatniipp^t  was  in  respect  fl 
of  which  tke  foi^ry  was  committed,  nor  how  the  party  signing  it  || 
had  authority  to  sign  it  {j) 

As  the  omect  ot  setting  out  the  instrument  is,  that  the  Court 
may  see,  and  be  able  to  fom^  an  opinion  whether  it  be  that  which 
it  is  alleged  to  be,  and  whether  it  falls  within  the  act  or  law  on 
which  the  prosecution  is  founded,  judgment  was  arrested  upon  an 
indictipent  for  forging  a  Prussian  treasury  note,  on  the  ground  that 
the  indictment  did  not  contain  any  English  traaislation  of  the  note, 
which  was  in  a  foreign  language.  (A) 

Wh^re  an  indictment  charged  the  prisoner  with  having  in.his 
possession  plates  upon  which  there  was  engraved  a  promissory  note 
m  the  Polish  language,  which  was  set  out,  and  which  said  note 
beino^  translated  into  the  English  lai^age,  is  as  follows. 


*^  Cash  note  of  the  Kingdom  of  Poland. 
<*  To  the  bearer  of  which  the  Exchange  Office  will,  in  compliance 
with  the  royal  decree  of  the  15th  of  April,   1823,  pay  the  sum  of 
five  gilders  (/)  in  the  established  currency. 

'^  This  note  will  be  received  in  all  the  government  establishments. 
" Royal  Commissary,  "Royal  Commissary, 

"  Teofil  Szymanowski.  "  L.  Plater." 

In  the  rim  and  margin  of  tl^e  plate  of  the  note,  in  the  Polish 
language,  were  certain  words,  whicn  in  English  denoted  "  year," 
"  1824,"  and  "  five  florins,"  and  none  of  these  words  were  stated  in 
the  translation.  The  decree  of  1823,  mentioned  in  the  note, 
ordered  that  the  notes  were  to  be  marked  of  the  year  1824,  and 
directed  that  the  year  1824  should  be  put  upon  them ;  and  that 
"five  florins"  should  be   put  upon  them;  and  the  words  "year" 

(/')  Rex  0.  Burgiss,  7  C.  &  P.  490, 
littledale,  J.  S.  P.  Rex  v.  James,  7  C. 
&  P.  553,  Pattcson,  J.  And  in  Sander- 
son's case^  2  Lew.  187,  where  a  count 
charged  the  uttering  a  promissory  note  for 
%3Ly  setting  it  out,  Taunton,  J.,  intimated  an 
opinioathat  the  count  was  good. 

{g)  Sanderson^s  case,  2  l-icw.  187, 
Taunton,  J. 

(A)  Powell's  case,  2  East,  P.  C.  c.  19, 


s.  53,  p.  976. 

(t)  Lyon's  case,  2  J^acb,  597,  608. 

0)  Rex  V,  Wilcox,  Russ.  &  Ry.  60. 

(A)  Rex  o.  Goldstein,  Russ.  &  Ry. 
473. 

(/)  It  is  **  guldens"  in  the  report  in  7  C. 
&  P.  424,  and  see  7  C.  &  P.  418.  419, 
which  seem  to  show  that  the  word  was 
**  guldens,*'  as  it  was  objected  that  that  was 
not  an  English  word.  C  S.  G. 


CHAP.  XXXII.  §  5.J      Of  the  Indictment,  Sfc. 

**  1824*  and  *^  five  florins"  were  part  of  a  genuine  Polish  note,  and  a 
note,  without  these  words,  woula  not  be  received  at  the  government 
offices.  It  was  objected,  that  this  translation  was  inaccurate  and 
insufficient,  and  the  point  was  reserved  for  the  consideration  of  the 
Judges,  who  expressed  no  opinion  upon  it,  as  they  held  the  con- 
viction right  upon  another  count,  but  it  is  said  that  they  were 
unanimously  of  opinion  that  the  translation  was  imperfect  {k)  It 
is  said  to  have  been  the  opinion  of  the  majority  of  the  Judges  in 
the  same  case,  that  describing  a  foreign  note  wholly  in  the  English 
language  is  not  sufficient  in  an  indictment  for  forgery,  notwith- 
standing  the  2  &  3  Wm.  4,  c.  123,  s.  3 ;  (/)  but  this'  obiection. 
provided  the  description  is  in  the  words  of  the  statute  creating  the 
offence,  can  only  be  taken  advantage  of  by  demurrer^  and  is  cured, 
after  verdict,  by  the  7  Geo.  4,  c.  64,  s.  2L  {m) 

Where  an  indictment  chaiged  the  uttering  of  a  bill  of  exchange, 
which  was  as  follows^, 

**  No.  68 1 1 .        %  Due  7th  December. 

**  St  Petersbuigh,  le  4  Aofit,  1834.  B.  P.  £500  stg.  A  quatre 
mois  de  date  par  cette  lettre  de  change  a  I'ordre  de  nous-memes  la 
somme  de  cinq  cent  livres  sterling,  value  en  moi-meme,  que  passerez 
suivant  I'avi  de 

^  No,  7800.  Stbbiqht  &  Co." 

497. 
'^  Messrs.  Brown,  Dan,  Hamming,  Dublin* 
**  Payable,  Londres." 
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And  which  in  English  is  as  follows, 

«Na6811.        ^  Due  7th  December. 

"  St  Petersburgh,  the  4th  August,  1834.  Good  for  £500  sterUng. 
At  four  months  date  by  this  bill  of  exchange,  to  the  order  of  ourselves, 
the  sum  of  five  hundred  pounds  sterling,  value  in  myself,  which  you 
will  pass  according  to  the  advice  of 

«  No.  7800.  Stieglitz  &  Co." 

497. 
'^  Messrs.  Brown,  Dan,  Hamming,  Dublin. 
**  Payable,  London. 

It  was  objected  that  this  was  not  a  bill  of  exchange,  for  that  it 
contained  no  order  to  pay,  and  that  the  word  "  livres"  did  not  mean 
pounds;  but,  upon  a  case  reserved  after  a  verdict  of  guilty,  the  con- 
viction was  hela  right,  (n) 

The  recital  of  the  instrument  is  usually  prefaced  by  the  words, 
tf<to  the  tenor  following,  that  is  to  say,**  &c.,  Q£^"in  the  words 


(Xe)  R«x  o.  Harris ;  Rex  v.  Moses ;  Rex 
V.  BaUs,  7  C.  &  P.  429,  note  (a).  Rex  v. 
Warahaner,  aUtu  Moses,  R.  &  M.  C.  C.  R. 
466. 

(/)  Rex  9.  Harris,  7  C.  &  P.  429,  and 
note  (a). 

(m)  Ibid,  and  R.  &  M.  C.  C.  R.  466, 
ana  see  Rex  v,  Warshaner,  ante^  p.  373, 
where  the  description  of  the  note  is  given  ; 
the  objections  taken  were,  that  the  note 


ought  to  be  stated  to  be  a  note  in  ^he 
foreign  li^igaa^e.  and  then  the  fB^aning  "f 
it  inEnglishTthat  it  onyht  to  {>e  atRtea  to 
be  for  the  payment  of  f^feiyn  mnnny^  np^ 
that  the  value  in  Engliah  money  ahould"Be* 
Stated,  and  that  the  2  &  3  Wm.  4,  c.  123, 
s.  3,  docs  not  extend  to  such  notes.  See 
note  (a),  7  C.  &  P.  431.  C.  S.  G. 

(n)  Rex  V.  Szudurskie,  R.  &M.  C.C.  R. 
429. 
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and  fiflrures  following,^  which  iroportB  an  exact  copy>  But  where 
tiie  indictment  was  for  forging  a  certain  receipt  for  moneys 
**  as  follows,"  and  then  set  forth  the  receipt  in  words  and  figurps, 
all  the  Judges  held  that  the  words,  "  as  follows,"  were  to  be  taken 
as  the  same  as,  *^  according  to  the  tenor  following,"  or  *Mn  the 
words  and  figures  following;"  and  that  if  the  prosecutor  had 
failed  in  evidence  in  proving  the  receipt  verbatim  as  laid,  it  would 
have  been  a  fatal  variance,  (o)  Therefore,  though  there  be  no 
technical  form  of  words  for  expressing  that  the  instrument  is  set 
forth  in  words  and  figures,  it  is  clear  that  the  prosecutor  cannot, 
by  varving  the  terms  in  which  he  introduces  the  instrument,  reiieyig. 
himself  from  any  accuracy  which  is  otherwise  requisite,  (p) 

But  in  setting  forth  the  tenor  of  the  instrument,  a  mere  lit 
variance  will  not  vitiate  the  indictment  Thus  where,  upon  an 
indictment  which  charged  the  prisoner  with  forging  a  bill  of 
exchange,  and  containe<^  in  the  bill  set  forth,  the  words  *^  value 
received^  and  the  bill  produced  in  evidence,  though  otherwise 
corresponding  with  that  set  forth,  was  written,  "vfuue  reicevd," 
it  was  holden  that  the  variance  was  not  material  as  it  did  not 
chan^  the  word.(jr)  So  where  the  prisoner  was  indicted  for 
uttenng  a  bill  of  exchange,  directed  to  Messrs.  Masterman^ 
Peters,  and  Co.,  with  a  forged  indorsement  thereon ;  and  it  was 
objected  that  there  was  a  variance  in  the  indictment,  which  im- 

1)orted  to  set  out  the  bill  according  to  its  tenor,  inasmuch  as  the 
etter  r  in  Messrs.  was  omitted,  and  the  abbreviation  Mess",  might 
stand  for  words  which  Messrs.  could  not ;  the  objection  was  over- 
ruled; and  the  Judges,  upon  the  point  being  referred  to  them» 
held  that  the  indictment  was  sufficient  (r)  But,  if  by  addition^ 
omission,  or  alteration,  the  word  is  so  changed  as  to  become 
another  word,  the  variance  will  be  fatal,  (s) 

In  a  case  where  the  note  charged  to  be  foiged  set  forth  the  attes^ 
tation  of  the  witness,  and  the  words  '^  Mary  Wallace,  her  mark  ;** 
and  it  appeared  that  when  the  prisoner  subscribed  the  note  those 

Earts  of  it  were  not  written,  it  was  doubted  whether  the  prisoner 
ad  not  in  fact  forged  a  note  difTering  in  the  tenor  of  it  fix>m  that 
set  forth  in  the  indictment     But  it  was  holden  upon  consultation 
that  the  indictment  was  in  this  respect  well  proved,  {t) 
Of  laying  it  to        It  is  sufficient  (except  in  the  cases  which  will  be  presently  men- 


Co)  Powell's  case,  2  Black.  R.  787.  1 
Leach,  77.  2  East,  P.  C.  c.  19.  s.  53, 
p.  976,  in  which  last  book  the  learned 
writer  saj^s.  that  he  cannot  but  question 
Smith's  case,  Salk.  342,  where  it  is  said  in 
the  report  that  where  a  deed  with  the  mark 
of  L  a.  was  forced,  the  indictment  need  not 
set  out  the  mark. 

ip)  3  Chit.  Crim.  L.1040. 

(q)  Ilart's  case,  Worcester  Lent  Am. 
1776 ;  and  before  the  judges,  June  7tb, 
1776,  1  Leach.  145.  2  East,  P.  C.  c  19, 
».  54,  p.  977. 

(r)  01dileld*s  case,  cor.  Bayley,  J., 
Durham  Sum.  Ass.  1811 ,  MS. 

(»)  Rex  ©.  Boar,  Carth.  407.  Reg.  v, 
Drake,  Salk.  661.  1  Stark.  Crim.  Pfcad. 
p.  256.  1  Chit  Crim.  L.  p.  294.  And 
in  Rex  r.  !)each,  Cowp.  229.  where  it  was 
holden  that  in  an  indictment  for  forgery,  a 


variance  in  writing  the  word  undertood 
instead  of  under«Ax)d,  was  not  material. 
Lord  Mansfield  said,  "  The  true  dis- 
tinction seems  to  bo  taken  in  Reg.  v. 
Drake,  which  is  this,  that  where  the 
omission  or  addition  of  a  letter  does  not 
change  the  word  so  as  to  make  it  another 
word,  the  Tariance  is  not  material.  **  In 
Reg.  v.  Robson,  9  C.  &  P.  423,  the  first 
count  had  the  words  "  guard  curbs."  but 
the  instrument  "guards  curbs,"  and  the 
question  whether  this  was  a  variance  was 
reserved,  but  not  decided  by  the  judapes, 
the  conviction  being  held  right  on  anotner 
oount. 

{t)  Dunn*s  case,  O.  B.  1765.  2  East, 
P.  C.  c  19,  s.  53.  p.  976.  It  appears  that 
the  Recorder  at  first  entertuned  the  doubt, 
which  wafl  removed  on  consultation  with 
Perrott,  B  ,  and  Aston,  J. 


CHAP.  XXXII.  §  5.]     Of  the  Indictment^  ^c. 

tioned)  to  charge  that  the  defendant  foneed  such  an  instrumentj 
tiATniny  it.  and  setting  forth  the  tenor ;  buf  the  laying  it  to  be  a! 
paper  wntmgT'&c.,  purporting  to  be  such  an  instrument  (as  thei 
,  statute  on  which  the  indictment  is  framed  describes)  is  good ;  and 
it  is  said  that  in  strictness  of  language  there  may  be  more  propriety 
in  so  laying  it,  considering  that  Uie  purpose  of  the  indictment  is  to 
disaflBrm  the  reality  of  the  instrument,  {u)  In  a  case  where  the 
prisoners  had  been  convicted  upon  an  indictment,  charging  them 
with  publishing  ^*as  a  true  will,  a  certain  false,  forged,  and  counter- 
feited paper  ymirn^  purporting  to  be  the  last  will  of  Sir  A.  C,  &c. ;" 
and  setting  out  the  tenor  of  the  will,  it  was  objected  that  it  ou^ht  to 
have  been  laid  that  they  foi^ged  a  certain  wiUy  and  not  a  paper  writing, 
purporting  to  be  the  last  wiH  ^c,  as  the  words  of  tne  statute  are 
^'  shall  forge  a  will"  But,  after  a  variety  of  precedents  being  pro- 
duced, all  the  Judges  held  it  to  be  go^  eitner  way.  And  it  was 
also  holden,  that  as  the  will  was  set  ibrth  in  hac  verba^  and  three 
names  appeared  as  witnesses,  il  was  sufficient,  without  stating  that  it 
purported  to  be  attested  by  three  witnesses,  (r) 

In  a  case  where  the  prisoner  was  indicted  for  forging,  and  know- 
ingly uttering  a  bill  of  exchange,  which  was  described  in  the  in* 
dictment  to  be  *^  a  certain  bill  of  exchange  requiring  certain  persons 
by  the  name  and  description  of  Messrs.  Down,  &c.,  twenty  days 
after  date  to  pay  to  the  order  of  R.  Thomson,  the  sum  of  315/L  value 
received,  and  signed  by  Henry  Hutchinson^  for  T.  G.,  T.  and  H. 
Hutchinson,  which  bill  of  exchange  so  falsely  made  and  counterfeited, 
is  as  follows  (setting  out  the  bul),  &c.,  with  intent  to  defraud  G. 
Hutchinson,  &c  ;"  and  it  appeared  on  the  evidence  that  the  signa- 
ture to  the  bill,  '^  Henry  Hutchinson,"  was  a  foi^gery ;  it  was  objected 
that  the  indictment  averring  it  to  have  been  signed  by  him,  (and 
not  merely  that  it  purported  to  have  been  signed  by  him)  which  was 
a  substantial  allegation,  was  disproved.  And  the  Judges  were  of  that 
opinion,  upon  the  case  being  referred  to  their  consideration  after 

Itne  conviction  of  the  priboner.  (w) 
But  the  setting  out  the  very  subject  matter  which  has  been 
forged,  will  not,  m  all  cases,  be  sufficient^     For  if  the  instrument 
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Carter's  case. 
Where  the 
signature  to  a 
bill  of  ex- 
change was  a 
forgery,  it  was 
holden  that 
an  indictment 
averring  it 
to  be  signed  by 
H.  U.  instead 
of  stating  that 
it  purported 
to  have  been 
signed  by  him, 
was  bad. 


do  not  purport,  on  the  face  of  it,  and  without  reference  to  some| 
iibiecl  m 

meaning  ot  me  lorgeryj 


other  _8ub]ect  matter,  to  be  the  thing  prohibited  to  be  tbrged,  th< 
purport  and  meaning  of  the  forgery,  with  relation  to  such  othei 
suljiject  nifttter^  MUst  be  expressly  aveired  to  be  the  thing  so  pro-j 
hibited.  ^k>  that  where  ttie  indictment  charged  the  prisoner  with 
forging  a  receipt  to  an  assignment  of  a  certain  sum  in  a  navy  bill, 
and  the  tenor  of  the  receipt  as  set  forth  merely  consisted  of  the 
si|Bpiature  of  the  party,  it  was  holden  to  be  defective;  on  the 
groundthat  the  mere  signing  of  such  name,  unless  connected  with 
the  previous  matter,  did  not  purport  on^the  face  of  it  to  be  a 
receipt,  and  that  it  ought  to  have  been  averred  that  such  navy  ^ill. 
&c.,  together  with  such  signature,  did  purport  to  be,  and  was  a 
receipt,  &c.,  and  that  the  prisoner  feloniously  forged  the  same,  {x) 


If  the  instru- 
ment do  not 
purport  on  the 
face  of  it  to 
bo  the  thing 
prohibited  to 
oe  forged,  the 
purport  must 
De  expressly 
averred. 


(u)  2  East,  P.  C.  c.  19.  s.  66,  p.  980. 

(v)  Rex  0.  Birch  and  Martin,  1771.  2 
Black.  R.  790.  1  Leach,  79.  2  East, 
P.  C.  c.  19,  s.  56,  p.  980.  There  was 
a  third  objection  also  that  the  indictment 
only  averred,  "  they  knowing  it  to  be 
foi^^,  &c."  whereas  it  should  have  been 


that  "  they  and  each  of  them,  knowing/' 
but  it  was  overruled.  The  prisoners  were 
executed. 

(«;)  Carter's  case,  1800,  2  East,  P.  C. 
c.  19,s.56,p.985. 

(r)  Hunter's  case,  O.  B.  1794,  East  T, 
1796.    2    Leach,  624.    2    East,   P.   C. 
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But  where  a  foi^ged  receipt,  as  set  forth  in  the  indictment,  was  in 
this  form  "  18th  March^  1773,  received  the  qontents  above  by  me 
Stephen  Withers,"  and  it  appeared  in  evidence  that  such  receipt 
was  forged  at  the  bottom  of  a  certain  account ;  upon  objection  taken 
that  the  account  itself  should  have  been  set  forth  in  order  to  make 
it  appear  that  the  receipts  as  stated,  ly^  a  receipt Jg^LBUtt^Xi  ^  ^^ 
JuQges  held  that  the  indictment  was  sufficient,  and  that  the  account 
was  only  evidence  to  make  out  the  chai^ge  as  stated  in  the  indict- 
ment  {y)    It  is  observed  upon  this  case  that  by  the  very  terms  of 


Where  the  in- 
strument is 
described 
under  the  2  & 
3  Wm.  4, 
c.  123,  s.  3, 
averments 
to  show  what 
the  instrument 
is  are  not 
necessary. 


the  writing  itself,  it  purported  to  be  a  receipt  for  something  though, 
not  specifically  for  money,  as  it 
it  within  the  2  Geo.  2,  c.  25.  {z 


;eipt  tor  8< 
eg  tp  be. 


in  order  to  bring 


But  since  the  2  &  3  Wm.  4^  c.  123.  s,  3.  if  the  instrumept  is 
described  in  the  indictment,  instead  of  being  set  out>  averments  to 
shew  what  the  instrument  is,  are  not  nectary,  but  it  is  matter  of  I 
evidence  whether  the  instrument  comes  within  the  description  ^ven 
of  it  by  the  indictment  The  prisoner  was  indicted  for  forg^nff  and 
uttering  "  a  certain  warrant  for  the  payment  of  money ^  to  wit,  for 
the  paymentoTTBT^umof  4i  10«.,  and  there  were  no  jNre&tory 
allegations  or  inuendoes.  The  prisoner  was  a  chimney  sweeper,  and 
had  on  several  occasions  been  employed  to  sweep  the  funnels  of  the 
steam  vessel,  Princess  Victoria,  and  the  course  of  business  was  for 
the  prisoner,  when  he  had  swept  the  funnels,  to  bring  in  his  bill  to 
J.  Nicholson,  the  engineer  of  the  vessel,  who,  upon  that,  gave  him  a 
certificate  that  the  work  had  been  done,  and>  on  his  presenting  that 
certificate  at  the  counting-house  of  Messrs.  Lightly  and  Simons,  he 
was  paid  the  amount.  The  prisoner  presented  the  following  foi^gjed 
document  at  their  counting-house, 

"Oct.  11,  1839. 
'^  This  is  to  satisfy  that  R.  Rogers  has  swept  the  flues  and  cleaiied 
the  bilges,  and  repaired  four  bridges  of  the  Princess  Victoria." 

«  J.  Nicholson." 
"4i  10*.'' 

Parke,  B.,  "  I  think  that  the  written  evidence  ^nd  the  parol  testi- 
mony  taken  together,  shew  that  the  paper,  if  genuine,  would  have 
authorized  the  payment  of  the  sum  mentioned  in  it  Under  the  old 
law,  averments  would  have  been  necessary,  to  shew  that  this  was  a 
warrant  for  the  payment  of  money ;  but,  as  tte  law  is  at  present,  no 
sucn  averments  are  necessary,  if  the  indictment  is  fi*amed  on  the 
3rd  section  of  the  statute,  2na  and  3rd  Wm.  4,  c.  123.  In  the  pre- 
sent case  it  appears  by  the  evidence  which  has  been  given,  that  this 


c.  19,  8.  36,  p.  928, 929,  and  s.  53,  p.  977. 
See  Rex  v.  Bartc^,  R.  &  M.  C.  C.  R. 
141, /Nwf.  Rex  D.  l^artin,  R.  &  M.  C.  C.  R. 
483,  jMut. 

(y)  Testick's  cUse,  1774,  2  East,  P.  C. 
c.  19,  B.  36,  p.  925.  1  East.  R.  181, 
note  (a). 

(2)  2  East,  P.  C.  c.  19,  s.  53,  p.  977. 
And  the  learned  writer  refers  4o  Taylor's 
case,  1  Leach,  21^.  2  East,  P.  C.  c.  19, 
8. 47,  p.  960,  ante,  ^,  330,  where  the  prisoner 


was  indicted  for  forging  a  receipt  for  20^ 
due  upon  a  bill  of  exchange  in  these  words, 
••Received,  W.  Wilson;"  and  the  indict- 
ment set  forth  the  bill  for  20^,  and  averred 
the  forging  of  a  receipt  for  the  said  sum  of 
20^,  but  contained  no  averment  that  the 
writing  foiled,  together  with  the  bill,  pur- 
ported to  be,  or  was  a  receipt ;  and  he 
observes  that  here  also  the  forged  writing 
in  itself  purported  to  bo  a  receipt  for  scnuo- 
thing. 
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(if  genuine)  was  a  voucher  for  the  payment  of  this  money.     If  you 
describe  the  instrument  in  the  indictment  instead  of  setting  it  outy  ^ 

erments  are,  since  the  2  &  3  Wm.  4,  c.  123,  not  necessary,  as 
they  were  before  that  act ;  and  if  the  instrument  be  described  under 
that  statute,  it  is  matter  of  evidence  whether  the  instrument  comes 
mthin  the  description  given  of  it  by  the  indictment*'  (a) 

A  bardi  t)ost  bill  cannot,  in  an  indictment  for  forging  or  uttering, 
be  described  as  a  bill  of  exchange  generally,  but  it  may  be  described 
as  "  a  bank  bill  of  exchange."  (b) 

Where  the  prisoner  had  been  convicted  of  uttering  and  pubUshing  In«trument 
as  true,  a  forged  promissory  note,  with  intent  to  defraud  one  B.  H.,  JJJ^^^^^ 
knowing,  &c.,  against  the  statute,  the  indictment  stated  the  instni-  promissory 
ment  as  follows,  without  any  inuendo,  explanation,  or  allegation  note, 
respecting  it  or  its  contents,  further  than  denominating  and  describ- 
ing it  as  **  a  promissory  note  for  the  payment  of  money,  which  is  as 
folli 


ows, 


Newport,  Nov.  20,  1821. 
£28.  158.  Od. 

Two  months  after  date  pay  Mr.  B^  Hobday,  or  order,  the 
sum  of  twenty-eight  pounds  fifteen  shillings, 

Value  rec**. 
John  Jones. 
At  Messrs.  Spoon  &  Co., 
Bankers,  London. 

And  an  objection  having  been  taken  that  the  instrument  so  described 
was  not  in  law  a  promissory  note,  the  case  was  submitted  to  the 
Judges,  who  held  that  the  mstrument  was  a  bill  of  exchange,  and 
not  a  promissory  note,  (c) 

But  wijh  respect  to  the  word  *^  purport.'*  it  should  be  well  ob-l  But  the  word 
served  that  it  importsVhat  appears  on  theTUce  of  the  instrument'' 2&  I "  'JIJJ'*^^^^  *"^ 
a  want  of  attention  to  this  meaning  ot  the  word  has  been  fatal  to)  pears  on  the 
many  indictments.  "face  of  the 

In  a  case  where  the  instrument  was  laid  in  some  counts  of  the  "**f"™«n*- 
indictment  to  be  a  paper  writing  purporting  to  be  a  bank  note^  it  J<»««'«c«»«« 
was  holden  that  as  it  did  not  purporton  the  face  of  it  to  be  a  T)ank 
note^the  counts  could  not  be  supported,  (d) 

another  case  the  bill  of  exchange  upon  which  the  indictment  Readiiiff|8 

«^^«.  r^w.^  case.     Wh 


proceeded  was  in  the  following  form,  Srindi^^t 

Bristol,  Feb.  21st,  1792.  thriefei!dM 

Forty  days  after  date  pay  to  Mr.  Jeremiah  Reading,  or  order,  bcing^)^-*"* 

the  sum  of  80/.,  for  value  received,  and  place  it  to  the  account  of  scssed  of  a  bill 

John  White.  of  exchange 


To  John  Ring,  Esq. 
Berkley-street,  Portman-square,  London. 


purporting  to 
De  directed 
to  one  John 


(a)  Reg.  V.  Rogers,  9  C.  &  P.  41,  ear. 
Parke,  B.,  and  Boranquet,  J.  See  Rex  v. 
Rice,  6  C.  &  P.  634,  pott. 

(6)  Rex  r.  Birkett  and  Brady,  Russ.  & 
Ry.  251 .  The  form  of  the  instrument  was, 
**  At  seven  days  sight  I  promise  to  pay  this 
my  tola  bill  of  exchange,**  which  is  properly 
only  a  promissory  note ;  but  the  15  Geo.  2, 
c.  13,  mentioning  "bank  notes,  bank  bills 
of  ezcbangc,*'  &c.,  seems  to  give  thcso 


bank  post  bills  that  denomination  of  bank 
bills  of  exchange  as  there  are  no  other 
bank  bills  answering  that  description. 
In  Moor*s  case,  1  Lewin,  90,  Hullock,  B., 
held  that  a  bank  post  bill  could  not  be 
described  in  an  indictment  for  embezslo- 
ment  as  a  bill  of  exchange. 

(c)  Rex  o.  Hunter,  Russ.  &  Ry.  51 1. 

Id)  Jones's  case,  ante,  p.  354. 
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Gilchrist's 
case»    An  iiw 
dictment  for 
forging  a  bill 
of  exchange 
directed  to 
Ransom, 
Moreland,  and 
Hanunersley, 
which  stated 
that  such  bill 
purported  to  be 
directed  to 
George  Lord 
Kinnaird,  WU- 
liam  Moreland, 
and  Thomas 
Hammerslej, 
by  the  name 


And  the  indictment  charged  that  the  prisoner^  having  soch  bill 
in  his  po68e88ion«  purporting  to  be  signed  by  one  John  White^  and 
to  be  directed  tooneJohnJ^npi  by  the  name  and  description  of 
one  John  King^  Berkley-streets  ^c,  forged  an  acceptance  m  writ* 
ing  purporting  to  be  the  acceptance  of  the  said  John  King.  The  bill» 
when  produced,  appeared  to  be  accepted  on  the  back  of  it  by  John 
King ;  and  it  was  proved  that  when  the  prisoner  negociated  the  bill 
he  stated  that  Mr.  King  was  a  gentleman  living  in  Berkley-street^ 
Portman-square,  and  a  man  of  opulence ;  but  in  &ct  there  was  no 
person  of  that  name  living  there.  The  prisoner  having  been  foand 
guilty,  the  case  was  submitted  to  the  consideration  of  the  twelve 
Judges,  who  determined  that  judgment  ought  to  be  arrested  on  the 
ground  that  the  bill  did  not  in  fact  purport  to  be  directed  to  one 
John  King,  as  stated  in  the  indictment  BuUer,  J.,  in  delivering 
the  opinion  of  the  Judges,  said,  '*  It  is  clear  that  where  an  instru- 
ment is  to  be  set  forth,  the  description  that  it  purports  a  particular 
fact,  necessarily  means  that  what  is  stated  as  the  purport  of  the 
instrument  appears  on  the  face  of  the  instrument  itselL  On  the  &ce 
of  the  bill  oi  exchange  in  the  present  case  (and  the  face  of  the  bill  is 
the  only  thing  to  be  considered)  nothing  more  appears,  when  we 
examine  the  averment,  than  that  it  is  a  bill  of  exchange  drawn  by 
John  White  on  John  Ring;  therefore,  when  the  indictment  says  that 
it  was  drawn  on  John  King*  bv  the  name  and  description  of  John 
jRinq^  it  is  absurd  and  repugnant  to  itself,  for  the  name  and  descrip" 
tion  of  one  thing  cannot  purport  to  be  another  thing.  The  drawer 
of  the  indictment  was  led  into  this  blunder  by  not  considering  what 
was  the  original  state  of  the  bill,  and  what  was  the  appearance  of  it 
after  the  acceptance  was  put  on  it ;  it  seems  as  if  he  did  not  recollect 
imder  what  terms,  or  by  whom,  a  bill  of  exchange  may  be  accepted. 
Thouffh  the  bill  was  (brawn  on  John  Ring^  it  misht  have  been  ac- 
ceptea  by  John  King^  for  a  bill  may  be  accepted  by  other  persons 
than  those  to  whom  it  m  directed,  as  when  it  is  accepted  for  die 
honour  of  the  drawer,  or  of  any  of  the  indorsers."  {e) 

In  a  case  which  occurred  shordy  afterwards,  the  prisoner  was 
indicted  for  forging  ^*  a  paper  writing^  purporting  to  be  an  order 
for  payment  of  money ^  dated  11th  September,  1794,  with  the  name 
Thomas  Exon  thereunto  subscribed,  purporting  to  have  been  signed 
by  Tho&  Exon,  clerk,  and  to  be  directed  to  George  lA/rd  Kinnaird^ 
Wm.  Moreland,  and  Tbos.  Et^mersley,  of,  &&,  bankers  and  partners, 
by  the  name  and  description  of  Messrs.  Ransom,  Moreland,  and 
Hammersley,  for  the  payment  of  the  sum  of  10^,  &c. ;"  the  tenor  of 
which  said  false  writing,  &c.,  is  as  follows,  viz., 

'^Messrs.  Ransom,  Moreland,  and  Hammersley*  please  to  pay  to 
Mr.  Brooks,  or  bearer,  the  sum  of  Ten  Pounds,  for 

Thos.  Exon." 
**Sept.  11th,  1794." 


(€)  Reading's  case,  O.  B.  1793,  Hil.  T. 
1794.  2  Leach,  590.  2  East,  P.  C. 
c.  19,  8.  66,  p.  981.  Buller,  J  ,  also 
said,  that  as  the  opinion  of  the  Judges 
proceeded  merely  on  the  informality  of  the 
record,  the  prisoner  might  be  again  in- 


dicted for  this  offence.  But  no  other  in- 
dictment was  preferred ;  and  after  remain* 
mst  in  custody  till  March,  1 794,  he  receiTed 
a  free  pardon,  and  was  discharged,  2Leacbf 
593. 
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with  intent  to  defiraud  the  said  Geo.  Ld.  E.,  &c.    There  was  a  and  descripUon 
second  count,  for  uttering  it ;  and  other  counts,  charging  an  in-  ^  ^"u!S|*'  a 
tent  to  defraud  other  persons.     An  objection  was  made  in  arrest  HMnmersl^, 
of  judgment,  that  the  direction  of  the  bUl  was  improperly  described  was  bolden  to 
in  the  indictment;  and  ten  of  the  Judges,  who  met  to  consider  ^b«i<«the 
the  case,  were  unanimouslv  of  opinion  that  the  judynent  should  fhcwlfd**»p'ur- 
be  arrested,  on  the  ground  that  the  word  purport  imports  wEat  port,"  sisiiifies 
appears  on  the  face  of  the  instrument,  the  apparent  and  not  the  Jj*'*  ^^^^  , 
legal  import;  and  that  the  bill  in  question  could  not  purport  to  fis^^the 
be  directed  to  Lord  Einnaird,  because  his  name  did  not  appear  insimmont 
upon  the  face  of  it     BuUer,  J.,  in  delivering  their  opinion,  said, 
'^  Old  cases  have  given  rise  to  much  learning  and  alignment  on 
the  words  *  purport  BnA  *  tenoTy  and  the  books  are  full  of  distinctions 
as  to  the  meaning  of  these  words,  and  the  necessity  of  using  the 
one  or  the  other  of  them  in  indictments  where  written  instruments 
are  to  be  stated ;  but  among  the  many  cases  upon  this  subject, 
I  can  find  no  judicial  deternunation  that  the  purport  and  the  tenor ^ 
should  both  be  stated  in  any  case  whatever.     Furpq|t  means  the!  Meaning  of 
substance  of  an  instrument,  as  it  appears  on  the  lieu^e  of  it  to  every  I  Jj*®  "^"^  „ 
eye  that  reads  it ;  tenor  means  an  exact  copy  of  it ;  and,  therefore,!  a„5*?teiior." 
where  an  instrument  is  stated  according  to  its  tenor^  \he  purportt 
of  it  must  necessarily  appear.     The  forms  of  indictments  for  for^rv 
have  varied,  and  been  difiPerent  from  each  other  at  different  penods 
of  time ;  and  of  late  years  they  have  been  much  more  compUcated 
than  they  were  formerly ;  and,  in  my  opinion,  they  have  been,  for 
that  reason,  much  worse.     I  have  seen  the  precedent  of  an  indict- 
ment of  forgery  stating,  *  the  prisoner  to  have  forged  a  certain 
false  paper-writing,  in  the  name  of  J.  S.  and  others,  bearing  the 
form  of  a  warrant  of  attorney,  which  said  writing  follows  in  these 
words;  that  is  to  say,  &&'  setting  it  out  verbatim;  and  if  indict- 
ments  for  forgery  were  now  merely  to  state   that  the   prisoner 
*  foi^ged  a  paper-writing  to  the  tenor  and  effect  following,  &c.  ;* 
and  the  instrument  set  out  appeared  on  the  face  of  it  to  be  a  bond 
or  bill  of  exchange,  or  any  otner  of  the  instruments  described  in 
the  statute,  I  should,  as  at  present  advised,  see  no  objection  to  such 
a  form.     \Sy  in  the  present  case,  the  indictment  had  stated  that  the 
prisoner  had  foiged  a  certain  paper-writing,  in  the  name  of  T. 
Exon,  (f)  purporting  to  be  a  bill  of  exchange,  and  then  set  out 
the  biU  to  the  tenor  and  effect  following,  it  would,  I  think,  have 
been  quite  enough ;  for  the  words  *  purporting  to  be  a  bill  of  ex- 
change/ are  only  necessary  to  shew  that  the  instrument  supposed 
to  be  forged  is  one  of  the  instrumente  mentioned  in  the  statute ; 
and,  in  order  to  shew  that  it  is  one  of  those  instruments,  it  cannot 
be  necessary  under  the  word  '  purporting,'  to  recite  all  the  contents 
of  the  instrument;  for  an  exact  copy  of  the  instrument  itself  being 
set  forth,  all  its  contents  thereby  appear ;  and  the  law  requires  an 
exact  copy  of  the  instrument  to  be  inserted  in  the  indictment,  in 
order  that  the  Court  may  see  that  the  instrument  is  the  subject  of 
foigery  within  the  meaning  of  the  statute.     The  blunder  in  the 
present  indictment  seems  to   have  arisen  from  the  circumstance 

(/)  ^ut  it  would  not  havo  been  good      forgery,  and  the  paper,  therefore,  not  in  fact 
to  have  averred  that  the  paper-writing  waa      so  signed.     See  Carter's  ease,  ante,  377. 
by  T.  Exon,  such  signature  being  a 
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EdsalPs  case. 
The  same  doe- 
trine  was 
again  acted 
upon  in  this 
oase. 


Reeves^  case. 

An  indictment 
for  forging  a 
scrip  receipt, 
signed  **  C. 
0Iier;*'8Uted 
that  the  prison^ 
er  forged  the 
receipt "  with 
the  name  C. 
Olier,  there- 
unto sub- 
scribed, pur- 
porting to 
lia?elMen 
signed  by  ontf 
Christopher 
Olier.**     g«. 
if  this  differs 
from  the  fore- 
going cases  7 


of  Lord  Kinnairdi  and  Messrs.  Moreland  and  Hammersley  carrying 
on  the  banking  bufiiness  under  the  firm  of  Messrs.  Ransom^  More- 
land,  and  Hammersley.  The  pleader  who  drew  it,  forgetting  that 
it  was  wholly  immaterial  whether  such  a  firm  as  Ransom^  Moreland^ 
and  Hammersley y  ever  existed^  or  who  were  the  persons  who  con- 
stituted that  firm^  ahd»  conceiving  it  to  be  material  that  the  names 
of  the  real  partners  interested  in  the  business  should  be  mentioned, 
has  taken  great  pains  to  shew  that  a  bill^  drawn  on  *  Ransom^ 
Moreland^  and  Hammersley y  was  drawn  on  ^  Lord  Kinnaird^ 
Morelandy  and  Hammersley ;'  and,  in  order  to  do  that,  he  has 
averred  in  the  indictment  tnat  the  bill  purports  to  be  drawn  on 
*  Lord  Kinnairdf  Moreland^  and  Hammersley.^  But  the  purport 
of  an  instrument,  as  I  have  already  observed,  is  that  alone  which 
appears  on  the  face  of  it ;  and  on  the  face  of  this  bill,  Lord  ELin- 
nau^'s  name  does  not  appear,  and,  therefore,  the  averment  is  not 

This  doctrine  was  again  acted  upon  in  a  case  where  the  indict- 
ment chaiged  the  prisoner  with  forging  a  certain  paper  writing, 
purporting  to  be  an  inland  bill  of  exchange,  and  to  be  drawn  by 
one  C.  W.  Wright,  bearing  date,  Winchester^  14/A  Nov.  1796, 
and  to  be  directed  to  Richard  Down,  Henry  Thornton^  John  Freer^ 
and  John  Cornwall  the  younger ^  bankers,  London,  by  the  name  and 
description  of  Messrs.  Down,  Thornton,  and  Co.,  bankers,  London, 
requirmg  them,  ten  days  after  date,  to  pay  to  Mr.  Wm.  Simmons, 
or  order,  8/L  10«.,  &c.,  and  then  setting  out  the  tenor,  by  which  the 
bill  appeared,  as  the  fact  really  was,  to  be  directed,  ^^  Messrs.  Down^ 
Thornton^  and  Co.^  bankers,  London.  (A) 

In  a  case  which  occurred  about  the  same  time,  the  indictment, 
which  was  for  forging  a  scrip  jeceipt,  charged  that  the  prisoner 
forged  it  "  with  ^e  name  C.  Olier  thereunto  subscribea,  piuy 
porting  to  have  been  signed  by  one  Christopher  Olier  ;^  and  it 
was  objected  that  this  must  necessarily  be  bad,  as  C.  Olier  "did 
not,  on  the  face  of  it,  purport  to  be  Cluistopher  Olier,  but  migGt 
Te"  Charles,  &c.  f  but  the  Court  thought  that  this  case  differed  in 
some  degree  from  the  two  cas^s  cited  m  support  of  the  objection, 
namely,  Joneses  case^  {i)  and  Gilchrisfs  case ;  (k)  inasmuch  as  the 
note  in  Jones's  case  did  not  purport  to  be  a  bank  note,  and,  there- 
fore, the  indictment,  charging  that  it  did  so  purport,  was  bad; 
and  in  Gilchrisfs  cascy  as  the  name  of  Lord  Kinnaird  did  not 
appear  on  the  face  of  the  bill,  it  could  not  purport  to  be  directed 
to  nim :  but  that,  in  the  present  case,  this  scrip  receipt  being  sub- 
scribed with  the  name  C.  Olier,  and  the  indictment  charging  that 
it  purported  to  be  signed  in  the  name  of  Christopher  Olier,  a 
cashier  of  the  Bank  of  England,  it  was  not,  upon  the  face  of  it, 
repugnant  to  the  bill,  or  inconsistent  with  itself.  (/) 


(g)  Gilchrist's  ease,  O.  B.  1795,  East. 
T.  1796,  2  Leach,  667.  2  East,  P.  C. 
c  19,  s.  66,  p.  982. 

(h)  EdsalPs  case,  1798,  2  East.  P.  C. 
c.  19,  s.  56,  p.  984.  2  Leach,  662,  note  (a). 
In  East  P.  C.  ibid.,  it  is  said  that  the 
judffes  held  the  indictment  bad,  upon  tho 
authority  of  Gilchrist's  case,  though  Buller, 
J.,  disapproved  much  of  that  detennination, 
which,  howeyer,  he  admitted  could  not  be 


distinguished  from  the  present  case. 

(t)  Ante,  p.  354. 

(A)  Ante^  note  (^). 

(I)  Reeves's  case,  cor.  Heath  and  Law- 
rence, J.,  and  Thomson,  B.,  O.  B.  1798, 
2  Leach,  808,  814.  2  East,  P.  C.  c  19, 
8.  66,  p.  984.  The  point  was  saved  for  the 
consideration  of  the  twelve  Judges ;  but  it 
does  not  appear  what  their  opinion  was, 
there  being  other  objections  to  the  convic* 
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We  have  already  considered  the  purpose  of  fraud  and  deceit,  to.  Of  thesute- 
the  prejudice  of  another's  ri^ht  which  makes  a  part  of  the  definition  j|™«»^  o^^^® 
of  forgery,  (m)     Such  purpose  or  intent  to  defraud  must  be  stated  J.°^5^  ^  ®' 
in  the  indictment,  and  pointed  at  the  particular  person  or  persons 
against  whom  it  is'  mediiated.  mi  H 

In  stating  this  intent  to  defraud,  it  will  be  sufficient  to  describe  U 
the  party  intended  to  be  defrauded  with  reasonable  certainty.  P 

Accordingly,  where  after  conviction  a  motion  was  made  in  arrest  lioveirs  case, 
of  judgment   that    the  indictment  charged  the   forged  order  as  An  indictment 
being  drawn  on  Messrs.  Drummond  and  Company ^  Charing  CrosSy  ^^^\  fonred 
by   the   name   of  Mr,  Drummondf   Charing   Cross,  (o)   instead  of  order  was 
mentioning  the  names  of  the  respective  partners,  which  ought  to  ^^^^^^ 
have  been  inserted  in  the  place  of  the  short  description  Drummond  m^Lvad^^"^' 
and  Company,  all  the  Judges  held,  upon  a  conierence,  that  the  Company,  by 
indictment  was  good.     They  were  of  opinion  that,  if  the  words,  ^  ^^  ^^ 
"  Messrs,  Drummond  and  Company,  Charing  Cross^  when  taken  ^^ holdento 
together,  had  been  so  senseless  and  unintelligible  as  not  to  import  be  good ;  and 
a  certain  description  of  persons,  the  indictment  would  have  been  *^*  '^  "^^  ^^ 
bad;  but  they  said  that,  understanding  those  words  as  every  body  ^x^^^^ 
else  did,  namely,  as  meaning  the  partners  in  the  partnership  of  the  names  of  the 
banking-house,    they  considered  them  as   a  sensible  and  certain  ""espective 
pointing  out  of  the  persons  intended  by  the  draft,  and  as  conveying  P"^®"* 
with  legal  certainty   a  notification   of  the  party  intended  to  be 
defi^uded.     That  it  was  not  necessary  in  this  part  of  the  indict- 
ment to  describe  the  party  meant  with  more  particularity;  for,  if 
any  peraon  could  be  intended  from  tET words,  who  that  person  was, 
and  whether  he  was  the  meditated  object  of  tie  firaud,  were  matters 
for  the  consideration  of  the  juryT  (p)  . 

It  has  been  holden  not  to  T)e  necessary  to  state  in  the  indictmentllit  is  not  ne- 

IcGSsarjr  to  sttte 
.  Jlin  the  indict- 


tfaemanner  in  which  the  party  was  to  have  been  defrauded. 
Thus,  where  it  was  objectea,  on  a  motion  in  arrest  of  juc 


object 

tion  of  the  prisoner,  who  was  afterwards 
tried  and  capitally  convicted  on  another 
indictment  pending  for  the  same  offence. 

(m)  AwU^  p.  318, 361,  ef  seg. 

(n)  2  East,  P.  C.  c.  19,  s.  58,  p.  988. 

(o)  The  order  was  in  the  following 
form : — 

Mr,  Drwmnumd,  Charing  Cross, 

25  Augusty  1782. 

Please  to  pay  the  bearer,  or  order,  on 
demand,  £10.  10«.,  and  place  it  to  account, 
per  me, 

H.  H.  Aston. 

(p)  Lovell's  case,  O.  B.  1782,  and  6th 
November,  1782,  1  Leach,  248.  2  East, 
P.  C.  c.  19,  s.  60.  p.  990.  It  should  be 
observed  that  those  counts  of  the  indictment 
which  stated  the  intent  to  defraud  Messrs. 
Drummond  and  Co.,  laid  such  intent  in  the 
concluding  parts  of  the  counts  to  be  to 
defraud  Robert  Drummond,  and  the  other 
partners  in  the  house,  by  name.  But  that 
which  Gould,  J.,  is  reported  to  have  said, 
(2  East,  P.  C.  ibid),  would  seem  to  lead  to 
the  conclusion  that  it  is  not  necessary 
to  speciiV  the  names  of  thepartners  in  any 
part  of  the  count :  vtV.,  **  Tiiat  to  require 
the  particularising  of  all  the  partners  would 
be  (^dangerous  consequence  to  such  pro- 
secotioDs;  some  of  them   might  not  be 


fjudgment|»-J,-« 


known.**  A  learned  writer,  (after  stating 
that  there  are  always  several  counts  in  the 
indictment,  charging  an  intent  to  defraud 
all  such  persons,  or  bodies  corporate,  as 
could  be  affected  bv  the  success  of  the 
forgery,)  suggests  that,  as  the  intention 
to  commit  a  fraud  at  the  time  of  the  forgery 
is  usually  general,  and  intended  to  impose 
rather  upon  the  person  to  whom  the  forged 
instrument  may  be  accidentally  offered, 
(particularly  in  the  case  of  bank  notes,  and 
negociable  instruments,)  it  would  be  de- 
sirable to  pass  an  act  rendering  it  unneces- 
sary to  state  the  name  of  any  person  or 
corporation,  intended  to  be  defrauded; 
6  Ev.  Col.  Stat.  Ft.  V.  CL  xii.,  p.  581, 
582.  With  respect  to  the  statement  in 
that  part  of  the  indictment  which  came 
in  question  in  LovelPs  case,  it  appears  to 
have  been  the  opinion  of  Buller,  J  ,  and 
the  other  Judges,  that  if  the  words  **  Mtssra. 
Drumtnond  and  Company,  Charing  Crow, 
had  been  omitted,  and  ihe  indictment  had 
only  stated,  according  to  the  fact,  that  the 
bill  was  directed  to  *'  Mr.  Drvmmond,  Char- 
ing Cross,**  ante,  note  (o),  it  would  have 
been  sufficient.  2  East,  P.  C.  c.  19,  s.  60, 
p.  991.  And  see  now  7  Geo.  4.  c.  64. 
s.  14.  Mid  the  1  ^yniTl.  cTTSSTs.  28.  vast. 
p.  'n\)iWlo  the  description  of  u 
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obtained. 
Jones  and 
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that  it  was  not  averred  that  T.  Barrow^  whose  name  appeared  to 
be  signed  to  the  forged  receipt,  meant  Taylor  Barrow,  (with  intent 
to  defraud  whom  the  forgery  was  laid  in  one  of  the  counts,)  that 
the  manner  in  which  the  forged  receipt  of  stock  was  to  operate  in 
prejudice  of  Mr.  Barrow  ought  to  have  been  avenred  in  the  indict- 
ment,  bv  a  statement  of  Taylor  Barrow  beiniy  a  proprietor  of  so 
much  stock,  and  being;  personated  by  the  prisoner,  who  transferred 
It,  &c. ;  and  that  it  was  not  sufficient  merely  to  state  that  the 
forgery  was  committed  with  intent  to  defraud  T.  B.  generally; 
the  Judges  held  that  it  was  sufficient  if  the  offence  was  described 
in  the  words  oj  the  act ;  and  that,  whether  it  were  or  were  not 
meant  to  defraud  Taylor  Barrow,  was  matter  of  evidence,  which 
the  jury  had  found,  (y) 

And  in  another  case,  where  BuUer,  J.,  upon  a  conference  with 
the  rest  of  the  Judges,  stated,  as  an  objection  to  an  indictment, 
that  it  was  not  alleged  that  the  bill  was  uttered  or  tendered  to  the 
persons,  whom  it  was  laid  the  prisoner  meant  to  defraud ;  and, 
therefore,  that  it  did  not  appear  to  the  Court,  on  the  face  of  the 
indictment,  that  those  persons  could  be  defrauded  by  the  transac- 
tion, which  always  appeared  where  the  name  of  a  drawer ^  acceptor^ 
or  indorser,  was  forged ;  all  the  other  Judges  held  that  the  indict- 
ment was  good  in  this  respect,  as  it  was  sufficient  to  pursue  the 
words  of  the  act,  which  constitute  the  offence ;  and  it  was  matter 
of  evidence,  whether  the  prisoner  intended  to  defi'aud  the  persons 
named  by  tendering  the  till  in  payment  to  them,  w  how  other- 
wise, (r) 


The  following  case  relates  to  the  propertv  of  the  party  afpdnst 
whom  the  intent  to  defraud  is  aimed,  in  the  monies,  &c.,  sought  to 
be  obtained  by  the  forgery.  I 

Two  prisoners,  Mary  Jones  and  Henry  Palmer,  were  indicted 
for  the  forgery  of  an  indenture  of  apprenticeship,  and  also  of  a 
receipt  for  money,  with  intent  to  defraud  A.  B.,  C.  D.,  Sec,  the 
stewards  of  the  feast  of  the  sons  of  the  clergy.  It  appeared  that 
the  charitable  iund  of  the  sons  of  the  clergy  was  raised  by  volun- 
tary contributions,  and  allotted  by  the  secretary  equally  among  all 
the  stewards,  to  be  disposed  of  by  them  to  the  widows  and  children 
of  deceased  clergymen,  according  to  their  discretion;  that  the 
prisoner  Jones  was  a  clergyman's  widow,  and  that,  pretending,  by 
means  of  the  indentures  in  question,  and  the  receipt  indorsed 
thereon,  that  she  had  placed  her  son  as  an  apprentice,  she  obtained, 
in  concert  with  the  other  prisoner,  an  onler  fit>m  one  of  the 
stewards,  on  the  treasurer  of  the  society,  for  20/.,  as  an  apprentice- 
fee.  The  prisoners,  having  been  found  guilty,  it  was  submitted 
that  the  offence  amounted  only  to  a  misdemeanor  at  common 
law,  and  that  this  was  not  such  j^species  oLprQ^jgrtv  as  fe 
any  of  the  acts_relatin?ToTSSeryr^ut  j!yre^?^5d,  that  the 
several  stewanls  were  the  absolute  owners  of  tneir  respective  shares 


(q)  Powell's  case,  1771,  2  East,  P.  C. 
c.  19,  s.  59,  p.  989.  1  Leach,  77.  In 
East,  a  further  ground  for  the  opinion  of 
the  judges  is  thus  stated :  *'  Besides,  there 
was  a  second  count,  wherein  the  offence 
was  laid  with  intent  to  defraud  one  Sykes. 
If,  therefore,  there  were  no  such  person  as 


Taylor  Barrow,  or  if  he  had  no  stock  ;  yet» 
as  the  receipt  bad  in  form  the  constituent 

Erts  of  a  receipt  for  the  transfer  of  East 
dia  sto<^,  that  was  sdBcient.** 
(r)  Ekworth's  case.  1780.  2  East,  P.  C. 
c  19,  s.  69,  p.  989,  and  s.  5iB,  p.  986. 
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of  the  fund ;  that  it  was  their  money,  put  into  their  hands  upon 
a  trust;  and  if  they  had  sunk  it  improperly,  or  paid  it  wrongfully, 
they  would  perhaps  be  answerable ;  and  that  unquestionably  it  was 
their  money,  as  against  all  the  world,  except  the  subscribers,  {s) 

Where  there  is  an  incorporation,  the  money  becomes  the  pro- 
perty of  the  whole  body,  and  not  of  the  individual  members  who 
compose^lt  And  the  31  Geo.  2,  c.  22,  s.  78,  and  18  Geo.  3,  c.  18, 
(now  repealed,)  were  passed  to  obviate  the  objection  that  the  word 
"person"  in  the  2  Geo.  2,  c.  65^  and  7  Geo.  2,  c.  22,  (relating  to 
the  forgery  of  deeds,  wills,  bonds,  bills,  &c.)  did  not  extend  to  the 
aggregate  members  of  a  corporation,  {t) 
^The  7  Geo.  4^  r.  fi 

stating  the  names  o 


4.  c.  64.  s.  lfL_in  order  to  remove  the  difficulty  of 

e  owners  of  property  in  the  case  of 
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partners  and  other  jomt  owners,  enacts,  "  that  in  any  indictment 
or  information  for  any  felony  or  misdemeanor,  wherein  it  shall 
be  requisite  to  state  the  ownership  of  any  property  whatsoever, 
whether  real  or  personal,  which  shall  belong  to  or  be  in  the  pos- 


session of  more  than  one  person,  whether  such  persons  be  partners 
in  trade,  joint-tenants,  parceners,  or  tenants  in  common,  it  shall 
be  sufficient  to  name  one  of  such  persons,  and  to  state  such  pro- 
perty to  belong  to  the  person  so  named,  and  another  jqt  others,  as 
the  case  may  be ;  and  whenever,  in  any  inHTctment  orThformation 
for  any  felony  or  misdemeanor,  it  shall  be  necessary  to  mention  for 
any  purpose  whatsoever,  any  partners,  joint-tenants,  parceners,  or 
tenants  m  common,  it  shall  be  sufficient  to  describe  them  in  the 
manner  aforesaid ;  and  this  provision  shall  be  construed  to  extend 
I  to  dl  joint  stock  companies  and  trustees..^  (u) 

Where  the  prisoner  was  indicted  for  forging  a  receipt  for  county 
rate ;  which  had  been  paid  out  of  the  poor  rate  of  a  parish,  it  was 
held  that  a  count  laying  the  intent  to  be  to  defraud  one  of  the 
parishioners,  by  name,  "  and  others,"  was  good,  {v) 

We  have  seen  that  certain  provisions  are  made  as  to  the  mode  of 
framing  indictments  in  cases  of  certain  stock  banks  by  the  7  Geo.  4, 
c.  46,  {w)  and  that  it  is  not  imperative  upon  the  banking  companies 
formed  under  that  act  to  prosecute  in  the  name  of  one  of^  their 
public  officers,  {x) 

Where  one  count  of  an  indictment  alleged  the  intent  to  be  to  defraud 
**  Robert  Bell  and  others,"  who  were  shareholders  in  a  joint  stock 
bank,  in  in^ich  the  prisoner  was  also  a  shareholder ;  Patteson,  J., 
was  inclined  to  think  that  it  would  not  be  safe  to  convict  upon  that 
count  (a)  The  1  &  2  Vict.  c.  96,  seems,  however,  to  do  away  with 
any  doubt  in  such  a  case  during  its  continuance  in  force,  {y) 

If  the  indictment  proceeds  upon  a  statute,  the  charge  must,  in 
general,  be  set  forth  (according  to  the  established  rule  applicable 
as  well  to  other  cases  as  to  forgery)  in  the  very  words  of  the  statute 
describing  the  offence,  (a) 

But  an  indictment  for  forging  a  stamp  on  foreign  muslins,  which 
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(«)  Rex  V.    Jones    and  Palmer,    cor. 
Ejre,  B.,  O.  B.  1785.     1  Leach.  366.    2 
East,  P.  C.  c.  19,  s.  60,  p.  991. 

it)  Harrison's  case,  1777, 1  Leach,  180. 
2  East,  P.  C.  c.  19,  s.  59,  p.  988.  The 
statutes  referred  to  are  repealed  by  the 
I  Wm  4,  c.  66,  s.  31. 

(tt)  See  the  1  Wm.  4,  c.  66,  s.  28,  fwt. 


p.  410. 

(o)  Reg.  V,  Vanghan,  8  C.  &  P.  276, 
Gumey,  B. 

{u>)  AnU,p.  103. 

(x)  Ante,  p.  104. 

(a)  Reg.  V.  Cooke,  8  C.  &  P.  586. 

(y)  Ante,^.  105. 

(«)  2  East,  P.  C.  c.  19,  s.  58,  p.  985. 
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Stated  the  duty  to  be  chargeable  for^  on,  and  in  reject  of,  foreign 
muslin,  was  holden  good ;  though  the  words  of  the  statute  in  me 
clause  imposing  the  duty  were,  far  and  upon ;  in  other  dauaes, 
for :  in  otners,  on ;  and  in  others,  upon,  (a)       ^ 

It  is  said  that  a  superfluous  description  does  not  appear  to  be 
objectionable.  (6)  Ana  a  case  is  cited  where,  upon  an  indictment  on 
the  2  deo.  2,  c.  25,  (now  repealed)  for  forging  "  a  bond  and  writing 
obligatory,"  it  was  objected  that,  as  the  statute  uses  the  term 
bond  as  well  as  the  term  writing  obligatory,  the  indictment  ought 
to  have  described  the  oflence  more  particularly,  either  as  a  forgery 
of  the  one  or  the  other ;  that  it  should  have  described  the  instru- 
ment in  this  case  as  a  writing  obligatory,  as  it  had  neither  a  de- 
feasance nor  penalty  annexed  to  it;  and  that,  although  a  bond 
were  a  writing  obligatory,  yet  the  converse  did  not  hoia ;  but  by 
the  opinion  of  the  Judges  the  indictment  was  holden  good,  (c) 
With  respect  to  the  inference  from  this  case,  that  a  superfluous 
description  does  not  appear  to  be  objectionable,  a  learned  writer 
says  that  he  is  by  no  means  satisfied  that  the  term  bond  is  not 
properly  applicable  to  an  obligation  without  a  condition,  although 
for  the  sake  of  distinction,  it  is  more  usually  called  a  single  bilL  (d) 

Where  an  indictment  charged  the  prisoner  with  having  foi]^ed 
^^a  certain  warrant  aod  order  for  the  payment  of  money,"  which 
was  as  follows : 

"Worcester  Old  Bank, 

«  HanbuiT  Hall,  Nov.  28,  1828. 
"  Messrs.  Berwick,  Wall,  Isaac,  and  Lecnmere,  pay  to  Mr.  John 
Perkins  or  bearer,  twenty-five  pounds  ten  shillings. 
"£25  10*.  Od. 

**  John  Pnnjijps.* 

It  was  held  that  the  indictment  was  good,  for  the  instrument  was 
both  a  warrant  and  order ;  a  warrant  authorizing  the  banker  to  pay, 
and  an  order  upon  him  to  do  so.  (e) 

The  insertion  of  superfluous  words,  which  are  not  contained  in 
the  1  \Vm.  4,  c.  66,  docs  not  vitiate  the  indictment  l^he  first  count 
charged  that  the  prisoner  did  "  falsely  make,  forge,  and  counterfeit, 
and  did  cause  and  procure  to  be  falsely  made,  foiiged,  and  counter- 
feited, and  did  willingly  act  and  assist  in  the  false  maku^,  foi^ging, 
and  counterfeiting,"  a  certain  bill  of  exchange,  &c.  The  second 
count  charged  that  the  prisoner  did  "  utter  and  publish  as  true,'*&a 
The  third  that  he  did  "  offer  dbpose  of  and  put  away,"  &c.  It  was 
objected,  that  the  indictment  ought  not  to  contain  the  words  "  coun- 
terfeit and  act  and  assist  in  the  false  making,"  &c.,  as  those  words 
were  not  in  the  1  Wm.  4,  c.  66,  though  they  were  in  the  former 
forgery  acts :  and  the  same  objection  applied  to  the  second  and 


(a)  Rex  «.  Hall  and  Crutchfield,  1795. 
2  East,  P.  C.  e.  19.  8.  19,  p.  895,  and 
s.  58,  p.  988,  pott.  Chap.  Of  Forging,  ^c, 
Stampt !  and  an  indictment  at  common 
law  was  holden  bad  for  uncertainty,  which 
fitated  that  the  defendant  forged,  or  caused 
to  be  forged,  a  bill  of  lading.  Rex  v, 
Stocker,  5  Mod.  137.  1  Salk.  342,  371 ; 
and  see  Walcot's  case,  Holt*s  R.  345. 


(h)  2  East,  P.  C.  c.  19,1.  58,  p.  986. 

(c)  Dunnett'scase.  O.  B.  1792,  East.  T. 
1793.     2  East,  P.  C.  c.  19,  s.  58,  p.  985. 

(d)  6  Ev.  CoL  Stat  Pt  V„  CI.  xii, 
p.  581.  And  ho  refen  to  2  Black.  Com. 
340. 

(e)  Rex  o.  Crowther,  5  C.  &  P.  316, 
MS.  C.  S.  O.  Bosanquet,  J.  And  see  Reg. 
V.  Gilchrist,  1  Carr.  6t  Biarsh.  224,  poiL 


CHAP.  XXXII.  §  5.]       Of  the  Indictment,  Sfc.  387 

third  counts,  as  that  statute  does  not  contain  either  of  the  phrases 
*•  publish  as  true,"  or  "put  away."  Park,  J.  A.  J.,  "I  am  of 
opinion  that  this  indictment  is  good.  The  first  count  charts 
the  prisoner  with  forging,  the  second  with  uttering,  and  the  third 
with  offering  and  disposing  ot^  which  is  correct;  and  that  is  not 
rendered  bad  by  a  great  deiu  more  being  stated,  which  is  not  appli- 
cable to  the  enactments  now  in  force."  (/) 

Sewing  to  the  parchment,  on  which  the  indictment  is  written,  im-  Sewing/ac 
pressions  of  foiged  notes  taken  from  engraved  plates,  is. not  a  suflS-  ^^-^^^ 
cient  setting  out  of  the  notes  in  the  indictment     Some  counts  of  „^eQt. 
an  indictment  for  having  in  possession  plates,  on  which  were 
engraved  foreign  promissory  notes,  had  not  the  fac  similes  of  the 
notes  engrossed  on  the  parchment,  but  fac  similes  of  the  forged 
notes  on  blue  paper  such  as  either  were,  or  resembled  copies  of  the 
forged  notes,  were  sewed  with  thread  to  the  parchment,  on  which 
the  indictment  was  engrossed ;  (g)  and  upon  a  case  reserved  all  the 
counts,  in  which  the  fac  similes  of  the  notes  were  not  engrossed, 
were  held  bad.  (A) 

An  indictment  for  utteringa  foreign  promissory  note  need  not  A  foreign  note 
allege  it  to  be  payable  out  of  llngland     An  indictment  under  the  ]l?^^°*  ** 
iWm.  4,  c  66,  s.  30,  chaigeci  the  prisoner  with  uttering  the  fol-  be^^yaWe 

lowing  note  : —  abroad. 

«  No.  10101. 

"  The  North  River  Bank  will  pay  to  C.  Trinder,  or  bearer  the 
sum  of  twenty  dollars  on  demand. 

«  A.  B.  Kays,  Cash'.  "  L.  Kip,  Pros*." 

The  note  had  been  originallv  a  genuine  two  dollar  note  issued  by 
the  North  River  bank  of  l^ew  York,  and  the  foigery  consisted  in 
"twenty"  being  substituted  for  "two,"* and  the  figures  20  for  2. 
It  was  contended  that  as  the  note  was  a  foreign  note,  the  indict- 
ment ought  to  have  stated  that  the  note  was  payable  out  of  England ; 
it  was  answered  that  the  offence  of  uttering  forged  foreign  notes  in 
England  being  put  by  the  statute  exactly  on  the  same  footing  as 
the  utterance  of  forged  English  notes,  there  was  no  distinction 
between  them,  and  therefore  no  averment  was  necessary  as  to  the 
place  where  the  note  was  payable ;  and  Coleridge,  J.,  overruled 
the  objection,  (i) 


(/)  Rex  V.  Brewer,  6  C.  At  P.  363. 

(p)  The  statement  in  7  C.  &  P.  423,  is 
that  **  the  note  was  set  out  in  the  Polish 
language,  by  sewing  an  impression  of  the 
plate  to  the  parchment  on  which  the  in- 
dictment was  written." 

(A;  Rex  V.  Warshaner,  R.  &  M.  C.  C.  R. 
466.  &  C.  7  C.  &  P.  423,  and  429.  In 
note  (&),  ibid.,  p.  430,  it  is  said  that "  a 
considerable  majority  of  the  judges  were  of 
opinion  that  the  sewing  the  papers  to  the 
indictment  was  of  itself  sufficient  to  vitiate 


those  counts,  but  some  did  not  seem  so 
clearly  of  that  opinion ;  and  as  the  special 
counts  were  baa  upon  the  other  grounds, 
(see  ante,  p.  374)  it  was  not  necessary  to 
come  to  a  decision  as  to  the  papers  being 
sewed  to  the  indictmenL*'  As  every  in- 
dictment,  being  a  record,  must  be  upon 
parchment,  Co.  Litt  260  a,  it  is  difficult 
to  see  how  an  indictment,  part  of  which  u 
on  paper,  can  be  good.  C.  S.  G. 
(t)  Reg.  V.  Lee,  2  Moo.  &  Rob.  281 . 
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soner ia  tried 
in  the  county 
where  he  is  in  ^ 
custody,  that 
fact  need  not 
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allei 


The  word 
*'  alter*'  used 
in  the  indict- 
ment, though 
not  in  the 
statute. 


If  any  j»art  of 
a  true  instru- 
ment be  al> 
tered,  a  forgery 
of  the  whole 
instrument 
may  be  laid  in 
the  indictment, 


An  indictment 
for  uttering  a 
forged  accept- 
ance must 
aver  the  utter- 
ing of  the 
acceptance. 


PIm  of  autH" 
foiaacgulL 


Where  a  prisoner  is  tried  under  the  1  Wm.  4,  c.  66,  s.  24,  (i)  for 
foi^ry  in  the  county  where  he  is  in  custody,  the  foiyerv  may  be 
gecl  to  haye  been  committed  in  that  county^  and  there  need  not 
an  averment  that  the  prisoner  is  in  custody  there.  The  indict- 
ment contamed  seyeral  counts  in  the  usual  form  tor  forging  and 
uttering  a  promissory  note,  but  there  was  no  eyidence  of  anything 
done  by  the  prisoner  in  the  county  of  the  city  of  Gloucester,  in 
which  tne  indictment  was  preferred ;  but  the  prisoner  was  in  cus- 
tody in  the  city  of  Gloucester  at  the  time  the  bill  was  found,  and 
at  the  time  of  ^e  trial :  it  was  contended  that  there  ought  to  haye 
been  an  averment  in  the  indictment  that  the  prisoner  was  in  custody 
in  the  city.  Patteson,  J.,  in  Rex  v.  Fraser^  {i)  the  averment  was  held 
necessary,  "  However  in  that  case  the  indictment  stated  the  bigamy 
to  be  out  of  the  jurisdiction,  and  there  it  was  necessuy  to  have  the 
averment ;  but  by  the  1  Wm.  4,  c.  66,  s.  24,  the  ofience  may  be 
laid  in  the  county  where  it  did  not  arise.  I  think,  therefore,  that 
proving  the  party  in  custody  here  is  sufficient."  (m) 

An  mdictmcnt  on  the  2  Geo.  2,  c.  25,  (now  repealed)  which  charged 
that  the  prisoner  "did  feloniously  alter  and  cause  to  be  altered  a  certain 
bill  of  exchange,  by  fahely  making,  foraing,  and  adding,  a  cypher  0 
to  the  letter  and  figure  £8,  Sc,"  was  holden  good,  though  the  words 
of  the  statute  are  '*  if  any  person  shall  falsely  make,  forge^  or  court' 
terfeit^  and  the  word  alter  is  not  used  m  the  statute,  (n) 

in  this  case  the  Judges  held  that  there  was  no  difference  in  sub- 
stance or  in  the  nature  of  the  chaise,  whether  the  indictment  were 
for  feloniously  altering,  by  falsely  making  and  forging,  or  for  fe- 
loniously making  and  forgmg  by  falsely  altering,  &c.  (p)  We  have, 
I  already  seen  that  if  any  part  of  a  true  instrument  be  alterecL  the 
offence  may  be  treated  as  a  forgery  of  the  whole  instrument,  and  be 
so  laid  in  the  indictment.  (/>)  But  it  appears  to  have  been  D^sdod 
usual  to  lay  forgeries  of  this  kind  by  stating  the  pMticular  alter-*] 
ation«  at  least  in  one  count,  (y) 

An  indictment  for  uttering  a  foi^ged  acceptance  must  expressly 
state  that  the  prisoner  uttered  the  acceptance.  The  fourth  count 
of  an  indictment  alleged  that  the  prisoner  having  in  his  possesion 
a  certain  bill  of  exchange,  which  was  set  out,  with  a  certain  foiged 
acceptance  on  the  said  bill,  which  was  also  set  out,  afterwards  did 
utter,  &c.,  (then  and  there  knowing  the  said  acceptance  to  be  forged) 
the  said  bill  of  exchange,  with  intent,  &c  It  was  objected,  that  the 
count  was  bad  for  not  averring  that  the  prisoner  uttered  the  foiged 
acceptance ;  and,  upon  a  case  reserved,  the  Judges  upon  full  and 
mature  consideration,  held  that  the  count  was  bacC  as  it  was  possible 
the  acceptance  might  have  been  taken  off  the  bill  before  the  pri- 
soner uttered  it  {q<^ 

In  a  case  where  the  prisoner  was  indicted  for  uttering  a  foigeil 
vrill,  on  his  arraignment  he  pleaded  autrefois  acquit ;  upon  which 


(k)  Pott,  p.  410. 

(0  R.  &  M.  C.  C.  R.  407,  ante,  toI.  1, 
p.  189. 

(m)  Rex  V.  James.  7  C.  &  P.  553.  See 
the  section,  pott,  p.  410. 

(n)  El8wortb*8  case,  York  Lent  Ass. 
1780,  and  before  all  the  judges,  12th  April, 
1780,  2  East,  P.  C.  c.  19,  s.  58,  p.  986, 
988. 


(o)  Id.  ibid. 

(  p)  Ante,  p.  319,  ttteq. 

(q)  2  East,  P.  C.  c.  19,  i.  55.  p.  980. 

(qq)  Rex  V,  Horwell,  R.  &  M.  C.  C.  R. 
405.  S.  C.  6  C.&t  P.  148,  and  MSSw 
C.  S.  G.  The  ground  of  the  decision  was 
stated  as  in  the  text,  by  Patteson,  J.,  ia 
delivering  the  opinion  of  the  judges  at 
Stafford  Lent  Assises,  1834,  MSS.  C.  a  6. 
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the  plea  was  taken  ore  tenus^  and  recorded  by  the  clerk  of  the 
arraigns,  who  replied  to  it  on  the  part  of  the  crown,  nul  iiel  record. 
In  order  to  prove  the  plea,  the  record  of  a  former  acquittal  of  the 
prisoner  was  produced;  but,  on  comparing  it  with  the  present 
indictment,  it  appeared  that  the  prisoner  had  been  acquitted  of 
uttering  a  foi^gea  will,  beginning  "  /,  James  Gibson,  do  hereby," 
&C.,  but  that  he  was  now  indicted  for  uttering  a  forged  will,  begin- 
ning ** James  Gibson  do  hereby,"  &c  The  question,  therefore,  was, 
whether  this  record  was  legal  evidence  of  the  prisoner  having  been 
acquitted  of  the  same  offence  ?  And,  after  aigument  by  the  pri- 
soner's counsel,  the  court  rejected  the  proof  as  insufficient ;  the 
prisoner  pleaded  the  general  issue  to  the  felony,  and  the  jury 
foujid  him  guilty  of  the  offence,  (rj 

The  offence  of  forgery  at  common  law  cannot  be  tried  at  the  Trial  of 

auarter  sessions,  that  court  having  no  jurisdiction  over  it ;  nor  can  forgery.  Th« 
ley  take  coirnizancc  of  it  as  a  cheat  (s)      And  it  has  been  holden  V*^  ■*"- 

,      ^  ,    ^   ^,  ^  >  ^       ,  •     •    V  ^«         •      wons  have  no 

in  several  cases  that  the  quarter  sessions  have  no  jurisdiction  m  jurisdiction. 
cases  of  forgery  upon  the  5  Eliz.  c.  14.  (t)  Lord  Kenyon,  C.  J., 
in  speaking  of  the  general  Jurisdiction  of  the  quarter  sessions,  after 
deciding  that  the  otoucc  oi  soliciting  a  servant  to  steal  his  master's 
goods  is  cognizable  by  that  jurisdiction,  as  falling  within  that  class 
of  offences,  which  being  violations  of  the  law  of  the  land,  have  a 
tendency,  as  it  is  said,  to  a  breach  of  the  peace ;  proceeded  thus, — 
"  To  this  general  rule  there  are  indeed  two  exceptions,  namely, 
foigery  ana  perjury ;  why  excepted  I  know  not;  but  having  been 
expressly  so  adjudged,  I  will  not  break  through  the  rules  of  law."  (m) 

The  trial  of  forgery  must  formerly  have  been  in  the  county  where  Trial  where 
the  offence  was  committed,  as  the  indictment  could  only  be  preferred  ***«  oflfence  is 
in  that  county.  And  as  it  seldom  happened  that  direct  proof  could  be  ^"wner '  ^^ 
pven  of  the  very  act  of  forgery,  difficulties  sometimes  occurred  in  apprehended 
cases  where  there  had  been  no  offence  of  uttering  by  the  prisoner,  ^^  i"  custody, 
as  to  what  was  sufficient  evidence  of  the  fact  of  forging  within  the 
county  laid. 

But  these  difficulties  seem  now  to  be  obviated  by  the  1  Wm.  4.  c.66. 
^,24^  which  makes  the  offender  triable  "  in  any  county  ^  place  in 
which  he  shall  be  apprehended  qe.  be  in  custody."  (x) 

Two  prisoners  were  indictedT^he  one,  Parkes,  for  foi^ng,  the  Parkesand 
other.  Brown,  for  uttering  a  foi^ged  promissory  note  for  five  guineas.  ^'heU* ^Ikct 
It  appeared  clearly  that  Parkes  had  forged  the  note ;  but  the  only  of  a  forffed 
evidence  offered  to  shew  that  the  forgery  was  committed  in  Mid-  note  being  ut- 
dlesex,  where  the  venue  was  laid,  was  tnat  Brown,  between  whom  !^ci3w 

(r)  Coogan*8  case,  O.  B.  1787,  ]  Leach,  Vauz's  case,  (2^  Hale,  246  V,  as  reported  by 
448.  So  in  Reading's  case,  ante,  p.  380,  '  "'"*  "'" 
note  (e),  Buller,  J.,  said  that  the  iuagmeii 
being  airrested  for  the  informality  of  thi 
recoro.  ttie  prisoner  might  be  ayain  in 
dieted  for  the  offence.  And  hi  Gilchrist'i 
ooe,  omU^  p.  380,  as  the  objection  taken  went 


Lord  Coke,  4  Co.  44.     3  Inst  214. 

(«)  Yarrington's  case,  1  Salk.  406.  Rex 
V.  Gibbs,  1  EasL  R.  173.  2  East,  P.  C. 
c.  19,  s.  7,  p.  864.  2  Hawk.  P.  C.  c.  8, 
8.  64. 

(t)  Snuth's  case,  Cro.  Elis.  87.     Wil. 


only  to  the  form  of  the  indictment,  and  not      ion's  case.  Id.  601.     Hunt's  case.  Id.  697, 
to  ttie  merits  of  the  case,  the  prisoner  was  («)  Rex  o.  Higgins,  2  East  R.  18.     If 

remanded  to  prison  till  the  end  of  the      therefore  an  indictment  for  forgery  be  found 


sessions,  thyt  tlja  pr(yuM*^yor  plight  be  at  at  the  Sessions,  and  transmitted  to  the 

Hberty  to  prefer  a  better  indictoaent  against  Assizes,  the  judge  will  order  it  to  be  quashed, 

him  if  be  thought  fit.     In  the  above  case  of  Reg.  o.  Rigby,  8  C  &  P.  770.  Erskine,  J. 

Coogan,  the  prisoner's  counsel  chiefly  re-  («)  See  the  section,  poit,  p.  410. 
Bed   upon    Lord    Hale's   construction  of 
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county  by  one 
prisoner,  is 
no  evidence  of 
the  foTffery 
having  oeen 
committed  in 
that  county 
by  another 
prisoner, 
thouffh  an  ac- 
complice of 
the  utterer. 
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Crocker's  case. 
The  finding 
a  forged  note 
in  the  custody 
of  a  person 
is  not  evidence 
that  it  was 
forged  in  the 
county  where 
it  was  found ; 
especially  in 
a  case  where 
from  the  cir- 
cumstances 
there  is  a 
presumption 
that  it  was 
forged  in 
another 
county. 


and  Parkes  there  was  a  great  intimacyy  had  uttered  it  in  Middlesex, 
in  the  absence  of  Parkes,  who  was  not  proved  to  have  been  cog^ 
nizant  of  the  &ct,  and  tJiat  above  forty  of  the  same  sort  of  five 
guinea  notes  in  blank,  without  any  signature,  were  found  upon 
Parkes,  in  the  same  county,  together  wiAi  a  receipt,  under  cover 
addressed  to  Brown,  for  2H,  for  four  five  guinea  bills.  All  the 
notes  found  upon  Parkes,  as  well  as  that  upon  which  the  indictment 
proceeded,  were  dated  "Ringhton,  Salop."  Both  the  prisoners 
naving  been  convicted,  the  case  was  referred  to  the  consideration 
of  the  twelve  Judges.  Some  of  the  Judges  were  of  opinion,  that 
the  fact  of  finding  the  forged  instrument  in  the  county,  in  which 
also  it  appeared  that  the  forger  himself  was,  was  evidence,  in  the 
absence  of  other  proof,  of  the  fact  of  the  forgery  having  been  there 
committed.  But  the  majority  of  them,  though  they  agreed  that  it 
was  a  question  of  evidence  for  the  jury,  were  of  opmion  that  there 
was  no  proof  to  warrant  the  conclusion  that  the  forgery  was  com- 
mitted by  Parkes  in  Middlesex,  where  it  was  laid :  for  they  thought 
that  the  bare  fact  of  the  note  being  uttered  in  Middlesex  by  the 
other  prisoner,  taking  him  even  to  be  an  accomplice,  was  no  evi- 
dence of  the  forgery  Itself  having  been  committed  m  that  county,  (y) 
In  a  more  recent  case  it  is  reported,  as  the  opinion  of  a  majority 
of  the  Judges,  that  the  finding  a  forged  instrument  in  the  custody 
of  a  person  is  no  evidence  that  it  was  forged  in  the  county  where  it 
was  round.  The  prisoner,  was  indicted  at  Salisbunr,  in  the  county 
of  Wilts,  for  the  forgery  of  the  note  in  question.  It  appeared  that 
the  prisoner  had  formerly  lived  at  winsham,  in  the  county  of 
Somerset,  where  he  followed  the  employment  of  a  farmer  for  many 
years.  About  the  month  of  June,  1804,  he  quitted  his  farm,  and 
all  his  concerns  at  Winsham ;  at  which  place  one  William  Tucker, 
in  whose  name  the  forged  note  purported  to  be  signed,  resided,  and 
also  carried  on  the  farming  business  there  at  the  time  of  the  trial. 
In  November,  1804,  the  prisoner,  having  changed  his  name  finom 
Crocker  to  Collins,  went  with  his  wife  to  Salisbunr,  where  he  took 
lodgings,  and  continued  to  live  until  about  the  middle  of  the  month 
of  May,  1805,  when  he  left  his  wife  at  her  apartments  in  Salisbury, 
and  went  to  London.  During  his  stay  in  London,  he  was  appre- 
hended there  on  another  charge ;  in  consequence  of  which,  his 
lodgings  at  Salisbury  were  searched,  in  the  presence  of  his  wife ;  he 
being  still  in  London ;  and  in  a  bureau  belonging  to  the  prisoner 
was  found  a  pocket-book,  in  the  inside  of  whicn  was  written  his 
name,  B.  Crocker,  in  his  own  handwriting ;  and  in  one  of  the 
pockets  of  this  pocket-book  was  found  the  note,  set  forth  in  the 
mdictment,  which  was  dated  on  the  7  th  March,  1803,  and  on  which 
was  an  indorsement  that  a  year's  interest  had  been  paid.  It  was 
objected,  upon  this  evidence,  that  there  was  nothing  to  shew  that 
any  offence  had  been  committed  in  the  county  of  Wilts,  the  prisoner 
not  having  been  in  that  county,  but  in  Somersetshire  at  tne  time 
when  the  note  appeared  to  bear  date ;  and  the  point  was  submitted 
to  the  consideration  of  the  Judsres.  No  opinion  of  the  Judges  upon 
this  case  was  ever  publicly  delivered ;  but  the  prisoner  received  a 
pardon,  and  was  discharged ;  and  it  is  said  to  have  been  understood. 


(y)  Rex  r.  Parkes  and  Brown,  1796.  2 
Leach,  776.  2  East,  P.  C.  c.  19.  s.  49, 
p.  963,  and  s.  61,  p.  992.     Although  these 


cases  may,  perhaps,  no  longer  be  material,  I 
have  thought  it  safer  to  let  them  remain,  as 
they  may  pouihly  be  found  usefal.  C.  S.  G, 
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that  a  majority  of  the  Judges  thought  there  was  not  sufficient  evi* 
denoe  that  the  offence  was  committed  in  the  county  of  Wilts,  {z) 

It  was  observed  by  the  counsel  who  argued  the  last  mentioned 
case,  that  in  EUiotfs  case  (a)  the  forged  instrument  was  found  upon 
the  prisoner  in  Kent,  where  the  inaictment  was  laid ;  but  that  no 
evidence  was  given  to  prove  the  actual  fabrication  of  the  instrument 
in  that  county ;  and,  on  the  contrary,  the  circumstances  of  the  case 
afforded  some  inference  that  the  forgery  was  not  committed  there. 
It  appeared,  that  one  Ryland,  having  struck  off  a  quantity  of  notes, 
delivered  them,  together  with  the  plates,  to  the  prisoner,  at  a  public 
house  in  Fleet  Ditch.  The  note  in  question  was  found  upon  the 
prisoner  at  Dover,  and  the  plate  at  a  lodging  upon  Tower-hill ;  yet 
the  objection  that  the  evidence  did  not  afford  proof  of  the  offence 
beinff  committed  in  Kent  was  either  overlooked  or  thought  of  no 
weimt  (b) 

Where  an  indictment  stated  the  foi^ry  to  have  been  committed  Offences  com* 
in  the  county  of  Nottingham,  and  it  was  proved  to  have  been  mittedintbo 
committed  in  the  county  of  the  town  of  Nottingham,  it  was  holden  ^wn!^ 
that,  although  under  the  38  Geo.  3,  c.  52,  it  was  triable  in  the 
county  at  lai^,  the  offence  should  have  been  laid  in  the  county 
of  the  town,  (c) 

In  a  later  case,  where  the  prisoner  had  been  convicted  at  the 
assizes  for  the  borough  of  Leicester,  of  forging  a  bill  of  exchange, 
a  question  was  raised  whether  the  evidence  of  forgery  in  Leicester 
was  sufficient  to  sustain  the  verdict  The  bill  was  dated  at 
Leicester,  June  1st,  1827,  and  purported  to  be  drawn  and  indorsed 
by  E.  Addison,  to  his  own  order,  on  W.  Kawson,  for  40/1  at  two 
months  after  date,  and  to  be  indorsed  by  Addison.  Addison  and 
Rawson  both  lived  at  Leicester,  and  Addison  kept  cash  with 
Clark  and  Co.,  at  that  place.  The  bill  was  taken  on  the  5th  June  ' 
by  one  Porter  to  the  bank  of  Clark  and  Co.,  with  a  request  that 
tney  would  discount  it ;  but,  the  forgery  being  discovered,  Porter 
was  detained,  and  tried,  and  convicted  at  the  same  assizes  for  ut- 
tering the  bill.  It  was  proved  that  the  whole  of  the  bill — the 
date,  body,  signature,  ana  indorsement  were  in  tbe  handwriting 
of  the  prisoner.  It  was  proved  by  one  witness,  that  the  father  of 
the  prisoner  lived  in  Leicester,  and  that  he  believed  the  prisoner 
lived  with  him,  having  seen  him  there.  Another  witness  proved 
that  she  saw  the  prisoner  and  Porter  walking  and  talking  together 
in  a  street  in  Leicester,  about  a  week  before  the  5th  of  June. 


(x)  Crocker's  rase,  1805.  2  Leach, 
987.  2  New  Rep.  87.  But  ok.  if  the 
only  point  actually  decided  by  tne  judges 
in  this  case  was  not  *'  that  an  incompetent 
witness  had  been  admitted  ?'* 

(a)^Mte,p.  348. 

(6)  In  6  Et.  Col.  Sut.  Pt  V.  a.  xu., 
the  learned  writer  says,  '*  I  remember  a 
case  at  Lancaster,  in  Uie  year  1798,  where 
A  derlL  of  a  mercantile  house  at  Liverpool 
had  stolen  several  bills,  and  was  afterwards 
mprehended  on  board  a  sloop  in  the 
Downs,  with  a  forged  indorsement  of  the 
drawee  on  on«  of  the  bills  ;  and  Rooke,  J., 
without  any  evidence  to  shew  a  greater 
probability  of  the  forgery  bein^  committed 
m  Lancashire  than  m  any  mtermediate 
county,  thought  there  was  enough  to  go  to 


the  jury,  who,  however,  acquitted  the  pri- 
soner/* There  certainly  does  not  appear 
in  this  statement  anything  which  could 
have  warranted  the  jury  in  coming  to  a 
different  conclusion. 

(c)  Rex  V.  Mellor  and  another,  Russ. 
&  Ry.  144.  Where  the  indictment  is 
preferred  in  the  next  adjoining  county, 
under  this  statute  of  the  38  Geo.  3,  for  an 
offence  in  an  inferior  county,  thoufi;h  the  in- 
dictment must  state  the  offence  to  have 
been  committed  in  the  inferior  county,  it 
need  not  aver  that  the  county  in  which  the 
indictment  is  preferred  is  the  next  adjoining 
county.  But  it  may  be  stated  in  the 
caption,  when  the  record  is  regularly  drawn 
up.  Rex  c.  Goff".  Russ.  &  Ry.  179. 
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Of  the  evi* 
denoe. 


Of  the  compe- 
tency of  the 
party  by  whom 
the  instrument 
purports  to 
De  made 
to  prove  it 
forged. 


9  Geo.  4,  c. 
32,8.  1. 


As  to  whether 
the  party 
whose  band* 
writing  is 
forced, 
is  tne  only 
witness  to 
prove  the 
forgery. 

Smith's  case. 
The  person 
whose  voucher 
is  forged  for 
the  purpose 
of  imposing  on 
a  third  person, 
with  whom  he 


Another  witness  proved  that  she  saw  them  pass  her  house  to- 
gether in  another  street  in  Leicester,  in  the  course  of  a  fortnight 
before  the  5th  of  June.  And  it  was  proved  by  another  witness 
that  he  saw  them  walking  and  talking  together  in  another  street 
in  Leicester,  a  very  short  time  before  the  same  5th  of  June.  But 
none  of  the  witnesses  could  fix  the  precise  days  to  which  they 
spoke.  Lord  Tenterden  doubted  whetner  there  was  such  evidence 
of  the  forgery  in  Leicester  as  would  justify  him  in  leaving  that 

!)oint  to  the  jury ;  but  he  left  it  to  them,  and  the  prisoner  being 
bund  guilty,  his  Lordship  respited  the  judgment,  in  order  that  the 
Eoint  might  be  submitted  to  the  consideration  of  the  Judges,  who 
eld  the  conviction  right,  {d) 

The  evidence  in  forgery  must  support  the  material  fects  stated 
in  the  indictment :  and  it  is  essentially  necessary,  that  the  proof 
should  tally  with  the  averment  of  the  intent  to  defraud,  {e)  And 
we  have  seen,  that  the  manner  in  which  the  fraud  was  carried 
or  intended  to  be  carried  into  effect  is  peculiarly  matter  of  evi- 
dence. (/) 

In  respect  of  the  persons  who  might  formerly  be  witnesses  in 
cases  of  forgery,  it  was  an  established  point,  that  a  party  by 
whom  the  instrument  purported  to  be  made  was  not  admitted  to  prove 
it  forged,  if,  in  case  oi  its  being  genuine,  he  would  have  been  liable 
to  be  sued  upon  it,  or  be  deprived  by  it  of  a  legal  claim  against 
another.  This  exception  to  the  general  rules,  by  which  testimony 
^  in  criminal  cases  is  regulated,  and  which  has  often  been  spoken  of 
as  an  anomaly  in  the  law  of  evidence,  was  at  length  removed  by  the 
9  Geo.  4,  c.  32,  s.  1,  which  enacts,  "  that  on  any  prosecution  by 
indictment  or  information,  either  at  common  law  or  by  virtue  of 
any  statute,  against  any  person  for  forging  any  deed,  writing,  in- 
strument, or  other  matter  whatsoever,  or  for  uttering  or  disposing 
of  any  deed,  writing,  instrument,  or  other  matter  whatsoever, 
knowing  the  same  to  be  forged ;  or  for  being  accessory  before  or 
after  the  fact,  to  any  such  offence,  if  the  same  be  a  felony ;  or  for 
aiding,  abetting,  or  counselling  the  commission  of  any  such  offence, 
if  the  same  be  a  misdemeanor,  no  person  shall  be  deemed  to  be  an 
incompetent  witness  in  support  of  any  such  prosecution,  by  reason 
of  any  interest  which  such  person  may  have  or  be  supposed  to  have 
in  respect  of  such  deed,  writing,  instrument,  or  other  matter.** 

It  seems  to  have  been  considered  in  some  cases,  that  the  party 
whose  handwriting  is  forged,  being  the  best,  is  the  only  witness,  if 
living,  to  prove  the  forgery :  but  it  is  observed,  that  this  is  not  con- 
firmed by  the  current  of  authorities  to  such  an  extent,  though  the 
testiinony  of  such  witness ,  when  disinterested,  must  doubtless  be 
the  most  satisfactory  of  any  on  the  question  of  his  own  hand- 
writing, {g) 

The  prisoner,  Captain  Smith,  was  tried  for  uttering  a  forged  re- 
ceipt of  one  George  Maughan,  a  butcher,  at  the  island  of  Granada, 
upon  a  bill  for  butcher's  meat,  supplied  to  the  ship  of  which  the 
prisoner  was  captain ;  and  the  crime  was  effected  by  altering  the 
figures  in  the  quantity  of  meat,  and  in  the  sum  they  amounted  to, 
with  intent  to  charge  one  Trinder,  the  owner  of  the  ship,  with 

{d )  Rex  V.  Corah,  Leicester  Suhl  Ass.  (  f  )  AnUt  p.  383,  9t  seq. 

1827.     M.  T.  1827.  MS.  (y)  2  East,  P.  C.  c.  19,  s.  66,  p.  999. 

(e)  Ante,  p.  383. 
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lai^r  disbursements  than  the  captain  had  really  laid  out    To  prove  had  no  dealing, 
that  these  alterations  were  forgeries,  and  not  the  handwriting  of  » the  proper 
Maughan,  one  Greenwood,  his  partner,  was  produced,  as  one  who  provrthe* 
was  acquainted  with  Maughan's  nand:  but  as  it  did  not  appear  that  forgery  of  his 
Maughan  was  dead,  it  was  holden,  that  as  he  could  give  the  best  and  own  hand- 
most  satisfactory  evidence  whether  the  alterations  of  the  bill  were  '^^'^fi^- 
or  were  not  forged,  no  evidence  but  his  could  be  admitted  of  the 
forgery,  he  having  no  degree  of  interest  in  the  question,  and  being 
a  competent  witness  to  that  fact.  (A) 


But  in  a  subsequent  case  of  a  prosecution  for  the  forgery  of  a  Haghes's  case. 

-      -  -  -    -       Holden  that 

bank  might  be  disproved  by  anjr  other  person  who  was  acquainted  jng  ©fa  cashier 


bank  note,  it  was  ruled,  that  the  handwriting  of  the  cashier  of  the  HoWen  that 


to 
or 


with  his  handwriting,  (t)     And  in  a  case  which  was  referred  to  the  of  the  bank 
consideration  of  the  Judges,  a  conviction  for  forging  a  bank  note  °^*^^^  *^ 
was  holden  good,  though  there  had  been  no  testimony  of  the  cashier  JJJer  pe«on^ 
at  the  trial  to  disprove  his  handwriting,  and  the  forgery  of  the  note  ac<mainted 
had  been  proved  by  other  evidence,  which  shewed  that  the  instru-  '""*  **• 
ment  was  mlse  in  all  its  parts,  in  the  texture  of  the  paper,  the  water 
mark,  the  engraving,  the  ink,  and  the  written  date  of  the  year, 
which  was  1798,  though  the  printed  date  under  the  Britannia  was 
1799 ;  being  altogether  proved  to  be  such  as  the  bank  never  made 
or  issued,  {k) 

Upon  this  subject  an  able  writer  upon  the  law  of  evidence  ob-  The  evidence 
serves,  that  the  evidence  of  persons  well  acquainted  with  the  ofpe'fons 
character  of  the  supposed  writer  of  an  instrument,  for  the  purpose  JJithThe  hand 
of  proving  or  disproving  the  handwriting,  is  not  in  its  nature  writing,  con- 
inferior  or  secondary.  He  says,  "  though  it  may  generally  be  true  ^^^^  p^t  t< 
that  a  writer  is  best  acquainted  with  his  own  handwriting,  yet  his  secondary.  ^ 
knowledge  is  acquired  precisely  by  the  same  means  as  the  know- 
ledge of  other  persons,  who  have  been  in  the  habit  of  seeing  him 
write,  and  differs  not  so  much  in  kind  as  in  degree.  The  testimony 
of  such  persons,  therefore,  is  not  of  an  inferior  or  secondary  species ; 
nor  does  it  give  any  reason  to  suspect,  as  in  the  case  where  primary 
evidence  is  withheld,  that  the  fact  to  which  they  speak  is  not  true. 
It  is  the  common  practice  to  receive  such  testimony  in  ordinary 
cases ;  and  in  prosecutions  for  capital  offences  it  must  be  equally 
admissible."  (/) 

It  is  stated  as  an  established  rule  of  evidence,  that  handwriting  Handwriting 
cannot  be  proved  by  comparing  the  paper  in  dispute  with  any  other  ^^*°*^°J  k* 
papers  acknowledged  to  be  genuine,  (m)    But  in  a  case  where  the  comparison 
point  was,  whether  a  will  had  been  forged,  and  a  paper  purporting  with  a  genuine 
to  be  instructions  for  the  will,  in  the  handwriting  of  the  testatrix,  ''^^^'^'^^fv^ 
became  material,  a  question  was  put  to  a  clerk  of  the  post-ofBce,  examination 
who  had  been  used  to  inspect  franks  and  detect  foi^ries,  if  he  of  persons  of 
could  judge  whether   the  instructions  were  written   by  the  same  ?nd"*'2M^* 
person  who  was  admitted  to  have  written  a  certain  memorandum  at  being  ge^ine» 

(h)  Smith's  (Captain)  case,  cor.  Gould,  recently,  in  a  case  reserved,  that  it  is  not 

J.,  and  Yates,  J.,  O.  B.  1768.     2  East,  necessary  that  the  signing  clerk  should  be 

P.  C.  c  19,  s.  67,  p.  1000.  produced,  if  witnesses  acquainted  with  his 

(i)  Hughes's  case,  eor,  Le  Blanc,  J.,  nandwriiing  state  that  the  signature  to  the 

Exeter  Spr.  Ass.    1802.     2  East,  P.  C.  note  is  not  his  handwriting,  Russ.  £c  Ry. 

c.  19,  s.  68,  p.  1002.     And  see  Downes'i  378. 

case,  posf,  p.  400,  where  a  father  was  ad-  {k)    M'Guire's    case,    1801.    2    East, 

mitted  to  disprove  the  handwriting  of  his  P.  C.  c   19,  s.  68,  p.  1002. 
son,  who  was  at  Jamaica.     And  as  to  the  (/;  Phil,  on  Evid.  223, 7th  edit. 

Bank  of  England  cases,  it  was  holden  more  (m)  Id.  ibid.  697, 8th  edit. 
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oranimxtatioD,  ^®  bottom  of  the  instructionSy  and  who  was  suspected  of  havinff 
from  its  ap.  been  the  contriver  of  the  will;  and  the  question,  though  objected 
P®"^^"**-  to,  is  said  to  have  been  allowed  by  the  court,  (n)    It  is,  however, 

observed,  upon  this  evidence,  that  it  was  a  mere  comparison  of 
handwriting ;  and  a  sort  of  comparison  the  least  of  all  to  be  trusted, 
as  it  was  an  attempt  to  trace  a  resemblance  between  two  papers 
which  the  writer  would  endeavour  to  make  as  unlike  as  possible,  (o) 
In  the  foregoing  case,  the  clerk  of  the  post-office  was  also  allowed 
to  speak  to  the  general  appearance  of  the  handwriting  of  the  instruc- 
tions, and  to  say  whether,  from  his  general  knowledge  of  writing, 
the  instructions  were  a  natural,  or  an  imitated  hand ;  thib  matter 
being  considered  as  a  question  of  art,  which  might  be  answered  by 
a  witness  of  skill  and  experience.  (_p)  The  subject  underwent  veiy 
considerable  discussion  m  a  subsequent  case ;  \q)  from  which,  it  is 
said,  this  distinction  may  properly  be  made,  namely,  that  ])ersons 
of  skill  may  be  called  to  ascertain,  whether  handwriting  is  genuine, 
or  whether  it  was  written  at  interrupted  strokes,  like  the  writing  of 
a  person  attempting  to  imitate  the  hand  of  another :  but  that  they 
cannot  be  asked  whether  the  same  h€md  which  wrote  another  paper 
wrote  also  the  feigned  paper,  (r)  The  admissibility,  however,  of 
evidence  of  this  kind,  was  denied  by  a  very  learned  Judge  in  a  late 
case,  where,  upon  a  feigned  issue  to  try  a  question  of  forgery,  the 
evidence  of  an  inspector  of  franks  at  the  post-office  was  tendered 
in  support  of  the  alleg^ed  forgery.  The  question  put  to  the  witness 
(who  had  stated  that  he  was  unacquainted  with  the  handwriting  of 
the  party,  whose  handwriting  was  the  subject  of  inquiry)  was, 
whether  from  his  knowledge  of  handwriting  he  beheved  the  hand- 
writing in  question  to  be  a  genuine  signature  or  an  imitation ;  and 
an  objection  beins  taken  to  the  question,  the  learned  Judge  allowed 
the  objection,  and  stated  several  strong  reasons  in  his  report  to  the 
Court  of  King's  Bench  against  the  admissibility  of  evidence  of  this 
kind,  which  he  termed  loose  general  evidence.  The  Judges  of  the 
Court  of  King's  Bench  expressed  doubts  as  to  the  evidence  being 
admissible,  and  refused  to  disturb  the  verdict,  on  the  ground  of  its 
having  been  rejected ;  for  even  if  it  were  admissible,  it  was  in  their 
opinions  entitled  to  very  little  weight  (*) 

Where  a  prisoner  was  indicted  for   forging  a  deed,  when  the 
case  was  closed,  Bayley,  J.,  called  the  person  whose  name  was 


(n)  Goodtitle  dem.  Revett  r.  Braham. 
(trial  at  bar  in  K.  B.)  4  T.  R.  497. 

(o)  PhiL  on  Evid.  4.30.  In  Cary  v. 
Pitt,  Peake  on  Evid.  ixxzv.,  upon  a  ques- 
tion being  put  by  the  counsel  to  a  witness, 
whether,  baring  been  used  to  detect  for- 
genes,  he  could  say  if  the  handwriting  in 
question  was  a  genuine  handwriting  or 
otherwise.  Lord  Kenyon,  C.  J.,  said  he 
could  not  receive  such  evidence ;  and  ob- 
served that  though  it  was  received  in  Good- 
title  9.  Braham,  he  had  not.  in  his  charge 
to  the  Jury,  laid  any  stress  upon  it. 

{p)  Goodtitle  v.  Braham,  tmc^ 
note  (»).  This  witness  and  another  clerk 
of  the  post-oiBoe,  who  was  also  examined, 
admitted  on  their  cross-examination,  that 
they  had  never  detected  an  imitation  of  the 
hand  of  a  very  old  person  who  wrote  with 


difficulty,  and  might  be  supposed  frequently 
to  stop.  And  they  said  that  their  pnacipal 
means  of  knowledge  was  bv  seeing  whether 
the  letters  were  painted,  that  is,  gone  over 
a  second  time  with  the  pen  ;  which,  how- 
ever, they  admitted  mignt  happen  to  any 
person  from  a  failure  of  ink. 

(9)  Rex  o.  Cater,  eor,  Hotham,  B., 
Maidstone  Spr.  Ass.  1802.  4  Esp.  117. 

(r)  Phil,  on  Evid.  430.  Peake  on 
Evid.  112.  In  this  case  of  Rex  v.  Cator. 
Hotham,  B.,  said,  "  I  perfectly  agree  with 
the  counsel  for  the  prosecution  that  there 
is  no  difference  in  point  of  evidence, 
whether  the  case  be  a  criminal  or  a  civil 
case ;  the  same  rules  must  apply  to  both.** 

(«)  Gumey  v.  Longlands,  5  B.  &  A. 
330.  See  the  chapter  on  Evidence  for 
other  cases  on  this  subject.     C.  S.  G. 
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alleged  to  have  been  forged  by  the  prisoner,  and  desired  him  to 
write  his  name  on  a  sheet  of  paper,  which  he  did,  and  Bayley,  J. 
then  handed  it  to  the  juiy,  together  with  the  imputed  forgery,  [t) 

Where  the  question  is,  wnether  a  seal  has  been  foi^ged,  seal 
engravers  may  oe  called  to  shew  a  difference  between  a  genuine 
impression  and  that  supposed  to  be  false,  (u) 

With  respect  to  the  aamission  of  his  own  handwriting  by  a  party  Of  the  admis- 
accused,  a  case  is  reported,  where  upon  an  indictment  agamst  Richard  »on  of  h» 
Beatty  and  two  others,  for  a  conspiracy  to  defraud,  by  means  of  a  w'by  a  par^r 
frtmdulent  acceptance  of  a  bill  of  exchange,  the  indictment  averred  accused. 
that  Beatty,  in  pursuance  of  the  conspiracy,  did  fraudulently ^  &&, 
iorite  his  acceptance  to  the  bill ;  and  no  other  evidence  was  given 
either  of  the  fsct  of  writing  the  acceptance,  or  of  the  handwriting 
of  Beatty,  than  that  of  a  witness,  who  proved  that  the  bill,  with  the 
acceptance  written  upon  it,  was  shewn  to  Beatty,  who,  being  asked 
whether  it  was  a  gooa  bill,  answered  that  it  was  very  good.     The 
defendants  were  convicted,  and  a  question  reserved  for  the  consi- 
deration of  the  Judges,  whether  this  evidence  supported  the  allega- 
tion that  Beatty  wrote  the  acceptance :  and  all  tne  Judges  were  of 
opinion  that  it  was  proper  evidence  to  be  lejft  to  the  jury,  upon 
which  they  might  found  their  verdict  that  Beatty  vm>te  the  ac- 
ceptance, (v) 

The  prisoner  was  indicted  for  uttering  a  foiled  will,  and  it  was  On  an  indict- 
stated  in  the  opening,  that  the  supposed  will,  tc^ether  with  ten  "e°?^^o>^  ^^^ 
different  pieces  of  paper  used  for  the  purpose  of  setting  it  up,  had  said  to  be 
writing  which  was  apparently  written  over  pencil  marks,  whicn  had  written  over 
been  rubbed  out.     An  engraver,  called  as  a  witness,  stated,  that  he  ^"^jjuid^bee 
was  in  the  habit  of  looking  at  minute  lines  on  paper,  and  had  rubbed  out, 
examined  the  papers,  to  see  if  there  were  marks  of  pencil,  with  a  the  evidence 
mirror,  and  had  traced  marks  on  the  paper  both  of  letters  and  ^i^^^^^H^ 
words,  and  he  had  no  doubt  that  the  pencil  had  been  rubbed,  aminedthe' 
Upon  being  asked  what  he  had  observed,  the  counsel  for  the  pri-  paper  with  a 
soner  objected  that  the  rule  had  been  rather  to  narrow  this  sort  of  ™|^^l"  *^' 
evidence  than  to  extend  it ;  the  rule  now  acted  on  was,  that  wit- 
nesses shall  not  be  called  to  state  to  the  jury  that  which  they,  as 
intelligent  persons,  are  capable  of  deciding  for  themselves :  it  would 
be  dangerous  to  suffer  a  witness  to  be  called  to  prove  that  he  can 
see  what  the  jury  are  unable  to  discover.     It  was  answered,  that 
this  was  not  a  question  of  opinion :  it  was  a  matter  of  fact.      The 
paper  required  minute  inspection,  a  habit  and  practice  to  discover 
the  marks  upon  it     The  witness  had  examinea  the  paper  out  of 
court,   and  could  pledge  his  oath  to  the  fact  that  the  marks  did 
exist ;  and  if  the  words  were  pointed  out  to  the  jury,  they  could 
see  them,  and  the  question  was  then  decided  by  the  jury.     This 
was  evidence  of  a  fact,  and  the  question  was,  whether  they  were  to 
be  assisted  in  forming  a  conclusion  as  to  that  fact  ?    Parke,  B.,  after 
consulting  Tindal,  U.  J.,  said,  that  they  were  both  of  opinion  that 

(0  Williams'  case,  1  Lew.  137.     This  9.  Chad,  1783.  MS.  dtedin  PhiL  on  Evid. 

seems  to  have  been  a  dangerous  experiment,  227. 

and  giving  far  too  much  facility  to  the  (v)  Rex  v.  Hevey,  Beatty,  and  M'Carty, 

prosecutor  to   write  his  name  in  such  a  O.  B.  17B2,  East  T.  22  Geo.  3.    2  East, 

manner  as  to  suit  the  occasion.      C.  S.  G.  P.  C.  c.  19,  s.   5,  p.  858,  note  (a),     i 

(k)  By  Lord  Mansfield,  C.  J.,  in  Folkes  Leach,  232. 
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the  evidence  was  admissible,  but  the  weight  of  it  would  depend  upon 

the  way  in  which  it  would  be  confirmed,  (w) 
Whatsuffideiit      The  prisoner  was  indicted  for  that  he,  having  in  his  possession 
foreinK  a°biU     *  certain  bill  of  exchange,  forged  the  following  acceptance  on  it, 

of  exchange. 

^'  Accepted,  payable  at  Sir  John  Lubbock,  Bart.  &  Go's.,  bankers, 
London." 

The  bill  was  drawn  by  the  prisoner,  indorsed  by  him,  and  ac- 
cepted by  him.  On  being-  taken  into  custody,  he  did  not  deny  «: 
attempt  to  disguise  the  &ct ;  neither  did  he  personate,  or  in  anv 
manner  shew  an  intention  to  personate  any  other  person.  The  bill 
was  paid  away  to  one .  of  the  parties  named  in  the  indictment,  as 
intended  to  be  defi*audcd  by  it:  but  it  was  never  presented  for 
payment,  and  consequently  not  refused.  No  person  was  called  to 
negative  the  authoritv  of  Sir  John  Lubbock  to  the  prisoner  to 
accept  the  bill  for  him  or  on  his  behalf;  neither  was  there  any 
other  evidence  given  of  an  intent  to  defraud  Sir  John  Lubbock,  or 
any  of  the  persons  named  in  the  other  counts  of  the  indictment 
Littledale,  J.,  thought  the  counsel  for  the  prosecution  had  left  the 
case  short,  in  not  proving  an  attempt  to  defraud  Sir  John  Lubbock, 
or  some  one  specifically  mentioned  in  the  indictment,  and  was 
further  of  opinion,  that  the  acceptance,  being  proved  to  be  in  the 
handwriting  of  the  prisoner,  was  not  in  \\sim  ftimd  facie  evidence 
of  a  forgery,  sufficient  to  put  him  on  his  defence.  But  after  some 
discussion,  ne  allowed  the  case  to  go  to  the  jury,  intimating  that  he 
should  reserve  the  point  in  the  event  of  a  conviction.  He  then 
told  the  jury,  that  if  they  thought  the  prisoner,  when  he  paid  away 
the  bill,  intended  that  the  party  to  whom  he  paid  it  should  add  his 
name,  it  was  an  incomplete  acceptance.  But  that  if  they  considered 
that  he  uttered  it  with  a  fraudulent  intent,  meaning  that  it  should 
pass  as  the  acceptance  of  the  drawee,  they  would  then  find  him 
guilty  ;  and  he  would  take  the  opinion  of  the  Judges,  as  to  whether 
It  was  an  acceptance  within  the  terms  of  the  act  of  Parliament  {x) 

Giving  a  forged  note  to  an  innocent  agent  or  an  accomplice,  in 
order  that  he  may  pass  it,  is  a  disposing  of  and  putting  it  away. 
The  first  count  cnarged  the  prisoner  with  disposing  of  and  putting 
away  a  forged  bU  bank  note.  The  second  with  offering  to  one 
Abraham  Newton  a  forged  bU  bank  note.  It  appeared  irom  the 
confession  of  the  prisoner  that  he  had  on  different  occasions  prior 
to  the  transaction  in  question,  purchased  bL  and  10/.  forged  bank 
notes  of  a  person  of  the  name  of  Trundell,  which  he  had  disposed 
of  by  an  agent  employed  by  him  for  that  purpose.  That  on  the 
27th  of  January,  he  met  Trundell  by  appointment  at  the  New  Inn 
in  the  Old  Bailey,  and  purchased  of  him  six  5/.  foiled  bank  notes. 
It  appeared  further,  that  shortly  after  receiving  the  same,  the 
prisoner  dehvered  one  of  them  to  Burr,  who  at  the  prisoner's  desire, 
disposed  of  it  in  part  payment  of  a  horse  purchasea  by  the  prisoner 
in  Smithfield  market.  The  prisoner  and  Burr,  before  they  parted, 
agreed  to  meet  at  Harlington  on  the  following  day,  and  to  proceed 
from  thence  in  company  to  Windsor.  They  met  accordingly,  and 
went  together  in  the  prisoner's  one  horse  chaise  to  Windsor,  where 

(v)  Reg.  9.  Williams,  8  C.  &  P.  434. 

(jr)  Musgrare's  casr,  1  Lew.  138.    The  prisoner  was  acquitted. 
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the  prisoner  delivered  into  the  hands  of  Burr  one  other  of  the  5L 
forged  bank  notes,  which  he  had  received  on  the  preceding  day 
from  Trimdell,  directing  Burr  to  purchase  for  him  some  tea  and 
sugar  at  a  grocer's  at  Eton.  Burr  accordingly  purchased  the  tea 
and  sugar;,  for  which  he  gave  the  5/.  note  given  to  him  by  the 
prisoner,  and  received  the  change  in  small  notes  and  silver,  which, 
together  with  the  tea  and  sugar.  Burr  delivered  to  the  prisoner. 
The  prisoner  and  Burr  then  returned  from  Eton  to  Windsor,  when 
the  prisoner  delivered  to  Burr  another  5L  bank  note,  which,  it  ap- 
peared from  the  prisoner's  confession,  was  one  of  the  six  5L  bank 
notes  purchased  by  the  prisoner  from  TrundelL  The  last  mentioned 
6L  note  was  the  subject  of  the  present  indictment,  which  Burr,  by 
the  prisoner's  desire,  attempted  to  dispose  of  at  three  several  shops 
in  Windsor,  but  without  success,  the  prisoner  waiting  at  a  short  dis- 
tance in  the  street  and  communicating  with  Burr  after  leaving  each 
shop  successively.  The  prisoner  then  directed  Burr  to  endeavour 
to  get  the  note  changed  at  a  butcher's,  whose  name  was  Newton, 
tellinff  him  that  he  must  get  change  before  he  went  home.  Burr 
accoroingly  went  into  the  shop  of  Newton,  leaving  the  prisoner 
waiting  near  the  top  of  the  street  Burr  purchased  some  meat,  and 
offered  in  payment  the  said  5/.  forged  bank  note,  so  delivered  to 
him  by  the  prisoner.  Newton  took  the  note,  and  save  Burr  the 
change,  deducting  the  price  of  the  meat,  which  he  delivered  to  Burr. 
When  Burr  offered  the  note  to  Newton,  the  latter  asked  him  what 
name  he  should  put  upon  the  note,  to  which  Burr  answered,  Giles 
of  Heston,  not  far  from  Cranford  Bridge,  near  Hatton.  After  re- 
ceiving the  change  and  the  meat,  and  before  Burr  had  quitted  the 
shop,  one  Hewitt  came  in,  and  made  some  communication  privately 
to  Newton,  upon  which  he  insisted  on  having  the  meat  and  the 
change  returned  to  him,  and  which  Burr  complied  with.  Burr  was 
then  detained  by  Newton  and  Hewitt,  on  suspicion  of  having  paid 
to  the  former  the  foreed  51,  bank  note,  knowing  it  to  be  forged,  when 
Burr  stated  that  Giles,  from  whom  he  had  received  it,  was  in  the 
street,  and  desired  to  be  taken  to  him.  Giles  had,  in  the  mean- 
time, absented  himself,  and  was  afterwards  apprehended  in  New 
Windsor.  The  counsel  for  the  prosecution  insisted,  that  the  offer 
of  a  5/.  forged  note  by  Burr  to  Newton,  as  the  agent  of  the  prisoner, 
was  the  act  and  offer  of  the  prisoner.  For  the  prisoner,  it  was  con- 
tended, that  he,  not  having  been  present,  ought  to  have  been  indicted 
as  an  accessory  before  the  &ct,  and  could  not  legally  be  convicted 
as  a  principal.  Vaughan,  B.,  told  the  jury  that  if  they  should  be  of 
opinion  that  Burr  knew  when  he  offered  me  note  to  Newton  that  it 
was  a  fbiged  note,  the  prisoner  could  not  be  considered  as  a  prin- 
cipal :  but  that  if  Burr  was  employed  by  the  prisoner  as  an  innocent 
instrument,  being  ignorant  that  tne  note  was  a  forged  one,  it  would 
then  be  the  act  of  the  prisoner,  and  he  might  properly  be  convicted* 
The  learned  Judge  added  also,  that  he  thought  the  delivery  of  the 
prisoner  to  Burr  of  the  note  in  question,  if  aelivered  with  a  know- 
ledge of  its  being  forged,  and  for  the  purpose  of  being  uttered  by 
Burr,  was  in  itself  a  disposing  of  and  putting  away  of  the  note  in 
question,  within  the  15  Geo.  2,  c.  13,  s.  11.  The  jury  found  the 
prisoner  guilty,  and  added  that  Burr  did  not  know  that  the  note 
ffiven  to  him  by  the  prisoner,  and  by  him  offered  in  payment  to . 
Newton,  was  a  torged  note.     And,  upon  a  case  reserved,  the  Judges 
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thought  that  Burr  knew  it  was  foiged,  but  were  of  opinion  that  the 
giving  the  note  to  Burr  that  he  might  pass  it,  was  a  disposing  thereof 
to  him,  and  that  the  conviction  was  right,  {y) 

The  prisoner  was  indicted  for  forging  and  uttering  an  indorsement 
on  an  instniment,  which  was  in  the  form  of  a  hill  of  exchange,  in 
which  one  Aickman  was  the  payee ;  the  indorsement  was  '^  received 
R.  Aikman ;"  it  appeared  that  the  prisoner  took  the  instniment  to 
the  banking  house  where  it  was  payable  and  presented  it  for  pay- 
ment ;  but  the  clerk  perceiving  tnat  the  name  of  the  payee  in  the 
instrument  was  spelt  Aickman,  \vdth  a  c,  but  in  the  indorsement  was 
spelt  without  any  c,  objected  to  pay  it ;  upon  which  the  prisoner 
altered  the  indorsement  so  as  to  make  it  stand,  "  Received  for 
R.  Aickman,  G.  Arscott";  and  it  was  objected  that  this  did  not 
constitute  an  uttering  of  the  original  indorsement,  as  the  whole  that 
took  place,  viz.,  the  presentment  of  the  bill,  the  objection  by  the 
clerk,  and  the  alteration  by  the  prisoner,  formed  but  one  transac- 
tion, but  the  court  seemed  to  be  of  opinion  that  the  presenting  of 
the  bill  to  the  clerk,  previous  to  his  objection,  was  a  sufficient  ut- 
tering. («) 

A  conditional  uttering  of  a  forged  instrument  is  a  sufficient 
uttering.  Upon  an  indictment  for  forging  and  uttering  a  foi^ged 
acceptance  oi  a  bill  of  exchange,  it  appeared  that  the  prisoner  gave 
the  Dill  to  the  manager  of  a  bank  to  which  he  was  indebted, 
saying  he  hoped  the  bill  would  satisfy  the  bank  as  a  security  for  the 
debt  ne  oweo,  and  the  manager  rephed  that  that  would  depend  on 
the  result  of  his  inquiries  respecting  the  acceptors  of  the  bill ;  and 
it  was  submitted  that  there  was  no  sufficient  uttering  as  it  was  at 
most  conditional ;  and  was  like  the  delivery  of  a  deed  as  an  escrow, 
as  the  bill  was  to  be  placed  to  the  prisoners  credit  or  not  according 
to  circumstances ;  but  it  was  held  that  the  uttering  was  sufficient,  for 
a  conditional  uttering  of  a  forged  instrument  is  as  much  a  crime  as 
any  other  uttering,  (a) 

Giving  a  pa£ty  a  forged  instrument  as  a  specimen  of  skill  is  not 
an  uttering.  The  prisoner  was  indicted  for  uttering  a  Polish  note. 
One  Flaum  stated  that  the  prisoner  shewed  him  a  Polish  note  on 
one  occasion,  and  told  him  that  two  thousand  and  a  half  of  thoee 
notes  had  been  lately  made,  and  proposed  to  him  to  purchase  some 
of  them  ;  that  the  witness  said  he  could  not  use  them,  and  wished  to 
have  Austrian  notes ;  that  the  prisoner  said  nothing  more  then,  but 
afterwards,  when  they  became  more  acquainted,  he  gave  him  a 
Polish  note  (the  one  mentioned  in  the  indictment),  and  said  that 
they  were  good,  and  that  they  were  well  made ;  that  he  had  a  quan- 
tity of  them,  and  wished  the  witness  to  buy  some.  It  was  submitted, 
that  the  giving  of  the  note  under  these  circumstances,  was  not  a 
putting  in  circulation  with  intent  to  defraud  Nicolas,  king  of 
Poland.  Littledale,  J.,  said  it  was  a  question  for  the  jury ;  and,  in 
his  summing  up  said,  ^^  If  the  prisoner  meant  it  as  a  specimen,  or 
that  the  witness  might  see  whether  the  others  were  made  according 
to  the  pattern,  then,  in  my  opinion,  it  would  not  be  an  uttering 


(y)  Rex.  V.  Giles,  R.  &  M.  C.  C.  R. 
166.     See  Rex  v.  Palmer  &  Hudson,  pott. 

(x)  Rex  9.  Arscott,  6  C.  &  P.  408, 
Littledale,  J.,  Vaughan,  B.,  and  Bolland, 
B.    Hie  prisoner  was  acquitted  on  the 


ground  that  forging  an  indorsement  on  a 
warrant  for  the  payment  of  money  is  not 
within  the  1  Wm.  4,  c.  66. 

(a)  Reff.  V.  Cooke,  8  C.  &  P.  582, 
Patteson,  J. 
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'within  the  meaning  of  the  act  If  you  are  satisfied  that  it  was  not 
uttered  with  intent  to  put  it  into  circulation,  but  was  to  be  kept  as 
a  pattern,  and  ailerwaids  thrown  away  or  put  in  the  fire,  then  you 
may  acquit  the  prisoner."  (6) 

In  a  case  upon  the  13  Geo.  3,  c.  79,  s.  2,  (now  repealed)  it  was  Shewing  a 
held,  that  shewing  to  a  person  an  instrument  with  an  intent  to  raise  a  ^^^^^ 
false  idea  of  the  party's  substance  did  not  amount  to  an  uttering ;  and 
also  that  the  leaving  it  afterwards  sealed  up  with  the  person  to 
whom  it  was  shewn,  imder  cover,  that  he  might  take  charge  of  it,  as 
being  too  valuable  to  be  carried  about,  was  not  an  uttering  or  pub- 
lishing, (c) 

A  count  for  uttering  a  bill  of  exchange  is  not  supported  by  proof  ^tteringor 
of  uttering  the  forged  acceptance  of  the  bill.     A  count  alleged  that  ^^^^^  ^' 
the  prisoner  uttered  a  forged  bill  of  exchange,  setting  it  out  with  does  not  sup- 
the  acceptance  upon  it;  the  evidence  was  that  the  acceptance  alone  port  a  count 
was  forged,  and  known  to  be   so  by  the   prisoner;    and  it  was  foJ^ngTwil!' 
objected  that  by  the  1  Wm.  4,  c.  66^  s.  3,  the  forging  or  uttering 
of  an  acceptance  is  made  a  distinct  ofience  firom  the  forging  or  uttering 
a  bill  of  exchange,  and,  consequently,  that  the  evidence  aid  not  sup- 
port the  count  for  uttering  the  bill,  and  it  was  held,  upon  a  case 
reserved,  that  the  objection  was  fatal,  (d)    So  where  the  prisoner 
was  a  partner  in  a  firm,  and  was  indicted  for  forging  a  bill  of  ex- 
change, and  it  appeared  that  the  acceptance  only  was  foieed,  he 
having  authority  to  draw  bills  in  the  name  of  the  firm ;  Parke,  B., 
held  that  the  indictment  could  not  be  sustained,  (e) 

On  an  indictment  for  foiging  and  uttering  a  foiged  bill  of  ex-  All  facts 
chanse.  the  Judce  will  admit  evidence  of  all  the  facts  which  form  l!?!*!!^"?  ^!? 

^    r  ^   •         1  •  1     .  1  •  i»    1       of  a  continued 

parts  of  one  contmued  transaction,  relating  to  the  uttering  of  the  transaction 
bill,  and  will  not  put  the  prosecutor  to  elect  what  particular  fact  he  "«  admissible 
means  to  rely  upon  as  the  uttering)  till  the  case  for  the  prosecution  ^^nt  foif'*^ 
is  closed,     tlpon  an  indictment  ibr  forging  and  uttering  a  foiged  forging  and 
bill  of  exchange,  it  appeared  that  the  prisoner  had  procured  the  uttering, 
prosecutor  to  write  his  name  and  the  word  "  accepted     on  a  blank 
stamp,  and  afterwards  produced  the  bill  to  one  Edwards  when  per- 
fectly blank  with  the  exception  of  the  acceptance ;  and  it  was  sub- 
mitted that,  as  the  shewing  the  paper  to  Edwaras  might  be  considered 
as  an  uttering,' the  prosecutor  should  elect  whether  he  would  press 
this  as  the  uttering,  or  state  what  uttering  he  intended  to  go  upon, 
as  every  uttering  was  a  distinct  felony.     For  the  prosecution,  it  was 
stated,  that  there  were  charges  in  the  indictment  for  forging  and 
uttering,  and  it  was  proposed  to  prove  them  by  shewing  a  senes  of 
circumstances.     Littledale,  J.,  "  It  is  not  as  if  they  proposed  to  give 
evidence  of  acts  quite  distinct  from  each  other.      I  tmnk  we  must 
hear  all  the  facts,  which  form  parts  of  one  continued  transaction, 
and  we  cannot  put  the  prosecutor  to  any  election  till  his  case  is 
concluded."  (/) 

Questions  have  fireqiiently  arisen  as  to  the  necessary  proof  of  the  Questions  as 
identity  or  non-existence  of  the  person  whose  name  is  charged  to  ^^Sentii^'*^' 

be  lOrged.  or  non  exis- 

{h)  Rex  V,  Harris,  7  C.  &  P.  428.  («)  Butterwick's  case.  Rote.   Cr.    £▼. 

(c)  Rex  V.  Shnkard,  Russ.  &  Ry.  200,      465. 

pc8t.  If)  Rex  V.  Hart.  7  C.  &  P.  652,  cor. 

(d)  Rex  V.  Horwell,  R.  &  M.  C.  C.  R.      Littledale,  J.,  and  Holland,  B.     See  this 
405.    6  C.  &  P.  148.  S.  C.  case  more  lollj  stated,  mie,  p.  322. 
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tenoe  of  the  In  a  case  in  which  it  was  holden  that  the  payee  of  a  bill  of  exchan^ 

penon  whose  ^^ag  a  competent  witness,  under  the  circumstances,  to  prove  that  his 
charged  to  be  ^^^^  indorsed  thereon  was  a  forgery,  it  further  became  necessary  to 
forged.  shew  that  such  payee,  whose  name  was  Wm.  Pearce,  was  the  identical 

Sponsonby's  Wm.  Pearce  to  whom  the  bill  was  made  payable.  The  drawer  of  the 
S"  f"/Sj  ^^^  whose  testimony  was  considered  as  the  best  evidence  of  the  fact, 
identity  of  was  not  produced ;  and  the  question  was  then  raised,  whether  a  letter 
a  payee  of  a  of  advice  which  Pearce  had  received  from  the  drawer,  with  whom  he 
k1^^'  ^^  intimate,  signifying  that  such  a  bill  had  been  remitted  to  him, 
'  and  desiring  him,  as  an  act  of  friendship,  to  pay  the  produce  to  one 

Coles,  in  discharge  of  a  debt  which  the  drawer  owed  to  Coles,  was 
sufficient  evidence.  And  Adair,  Serjt  Recorder,  before  whom  the 
prisoner  was  tried,  held  that  it  was  not  sufficient ;  and  the  testimony 
of  Pearce,  to  shew  the  handwriting  to  be  forged,  was  ultimately  re- 
jected, on  the  ground  that  though  he  might  shew  it  not  to  be  his 
own  handwriting,  yet  it  might  be  the  handwriting  of  another  Wm. 
Pearce,  to  whom  the  bill  might  be  payable.  (A»  But  upon  this  case 
a  doubt  is  suggested,  whether  the  fact  of  Wm.  Pearce  being  an  inti- 
mate acquaintance  and  correspondent  of  the  drawer,  no  evidence 
being  given  of  the  existence  of  any  other  Wm.  Pearce  to  whom  it 
might  be  supposed  that  the  bill  was  made  payable,  was  not  sufficient 
evidence  of  the  identity  of  the  payee :  and  it  is  observed,  that 
under  the  circumstances  of  the  case,  he  had  no  interest  in  proving 
himself  to  be  the  real  payee.  («) 
PaiT*s  case.  A  case  has  been  already  mentioned,  where,  upon  an  indictment 

stocrexwnined  ^^^  personating  a  proprietor  of  stock,  such  proprietor  was  examined 
to  prove  his  as  a  witucss,  to  shew  the  amount  of  the  stock  ne  had  at  the  bank ; 
identity.  and  that  the  sum  for  which  the  prisoner  had  obtained  the  dividend 

warrant,  was  the  exact  sum  due  to  him  at  the  time ;  evidence  which 
would  have  the  effect  of  proving  his  identity,  {j  ) 
Downei's  case.  The  prisoner,  James  Downes,  was  indicted  for  forging  a  bill  of 
nameof the  exchange  purporting  to  have  been  drawn  by  one  Andrew  Holme, 
drawer  and  payable  to  the  order  of  John  Sowerby.  From  some  letters,  written 
also  that  of  the  by  the  prisoner  after  his  apprehension,  it  clearly  appeared,  that  the 
^^^o^vT  "*™^  ^f  ^®  supposed  drawer,  Andrew  Holme,  who  was  the  pri- 
bilfuwas  soner's  uncle,  was  forged :  and  it  also  appeared  from  the  same  letters 
holden  not  to  that  the  John  Sowerby,  whose  indorsement  was  intended  to  be 
Aarthe^^^^****  counterfeited  by  the  prisoner,  was  the  son  of  another  person  of  the 
drawer  was  same  name  at  Liverpool.  A  witness  to  whom  the  prisoner  paid 
not  called  to  away  the  bill  stated  that  he  questioned  the  prisoner  at  the  time,  and 
whJmX'biU  ^^  ^^  account  he  gave  was  tiat  the  drawer  of  the  bill,  Andrew 
was  drawn.  Holme,  Was  a  gentleman  of  credit  at  Liverpool,  and  the  indorser  a 
there  being  cheesemonger  there,  who  had  received  the  bill  in  payment  for 
nraie  afthe  cheeses;  and  the  prisoner  further  said,  that  he  might  aepend  on  it 
place ;  and  was  a  good  bill.  Neither  Andrew  Holme  nor  John  Sowerby  the 
thatitmkht  son  Were  called  as  witnesses;  but  John  Sowerby  the  father,  was 
other  evidence  P^^"^^*  ^^^  ^c  swore  that  the  indorsement  was  not  in  his  hand- 
whothepri-  writing;  that  he  had  lived  thirty-six  years  in  Liverpool,  and  knew 
soner  meant      no  Other  person  of  the  same  name  there,  either  a  cheesemonger  or 

by  the  person 

(A)  SponsonbVs  case,  eor.  Adair,  Seijt.  (i)  2  East,  P.  C.  c.  19,  s.  65.  p,  997. 

Recorder,  O.   B.    1784.     1    l^ach,  332.  (»  Parr's  case,  1  Leach,  434. 

2  East,  P.  C.  c.  19,  s.  65,  p.  9»6, 997. 
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otherwise,  except  his  son,  who  had  left  him  about  four  months  7**^  "?"• 
before,  and  afterwards  carried  on  the  same  business  of  a  cheese-  ^  Myw  md 
monger  in  Dean-street  That  his  son  had  &iled,  and  was  lately  iadoner. 
eone  to  Jamaica.  That  the  indorsement  was  not  at  all  like  his  son  s 
handwriting ;  and  he  did  not  believe  it  to  be  his.  That  the  prisoner 
and  his  son  were  acquainted,  and  the  prisoner  had  bought  corks  of 
him.  Another  witness  also  proved  that  the  indorsement  was  not 
like  the  handwriting  of  the  son,  and  that  he  did  not  believe  it  to  be 
his.  An  objection  was  taken  on  behalf  of  the  prisoner,  that  Andrew 
Holme,  the  drawer  of  the  bill,  ought  to  have  been  called  to  prove 
what  John  Sowerby  it  was,  in  whose  &your  it  was  drawn ;  but  the 
evidence  was  left  by  the  learned  Judge,  who  tried  the  prisoner,  to 
the  jury,  and  the  prisoner  v<ras  found  guilty.  And  the  point  being 
afterwards  submitted  to  the  consideration  of  the  twelve  J  udges,  they 
were  all  of  opinion  that  the  conviction  was  proper.  BuUer,  J.,  who 
afterwards  passed  sentence  upon  the  prisoner,  in  adverting  to  the 
reasons  upon  which  the  opinion  of  thef  Judges  proceeded,  said  that 
the  objection  supposed  that  there  was  a  genuine  drawer  of  the  bill ; 
whereas  it  was  apparent,  from  the  prisoner's  own  acknowledgments 
in  his  letters,  that  the  name  of  the  drawer,  as  well  as  that  of  the 
indorser,  was  forged  by  the  prisoner :  and  if  no  real  drawer  existed, 
and  the  objection  were  allowed,  it  would  be  to  excuse  one  forgery 
because  another  had  been  committed.  He  observed,  in  the  second 
place,  that  the  prisoner  himself  had  ascertained  who  was  intended 
by  the  John  Sowerby  whose  indorsement  was  forged ;  for,  when  he 
negodated  the  biU,  he  represented  him  to  be  a  cheesemonger  at 
Liverpool ;  and  by  another  letter  of  the  prisoner  it  was  clear  that 
he  meant  Sowerby  the  son ;  for  thereby  ne  requested  his  uncle  to 
go  to  Sowerby's  mother,  and  desire  her  to  say  nothing  about  it, 
whether  he  had  any  concern  or  not,  or  whether  he  indorsed  it  or 
not  And  he  concluded  by  saying  that,  it  being  proved  that  the 
indorsement  was  not  the  handwriting  of  Sowerby  the  son,  the 
evidence  of  the  forgery  was  full  and  complete,  and  the  conviction 
right.  (A) 

Where  a  prisoner  was  indicted  for  forging  and  uttering  a  cheque 
purporting  to  be  drawn  by  G.  Andrewes  on  Messrs.  Jones,  Loyd  & 
Ca,  proof  by  a  clerk  of  their  house  that  no  person  of  the  initial 
and  name  of  6.  Andrewes  kept  any  account  there  or  had  any  right 
to  draw  cheques  on  their  house  was  held  sufficient  primd  fade  evi- 
dence to  go  to  the  jury  that  6.  Andrewes  was  a  fictitious  person.  (/)  So 
where  a  prisoner  was  indicted  for  forging  a  bill  purporting  to  have 
been  accepted  by  **  Samuel  Knight,  Market-place,  Birmingham,"  and 
the  prosecutor  stated  that  he  had  been  twice  there  to  inquire  after 
Knight,  and  had,  on  the  second  occasion,  inquired  at  the  bank  there 
and  at  a  place  where  the  overseers  of  the  poor  met,  and  he  had  made 
inquiries  at  Nottingham,  at  which  place  the  bill  purported  to  be 
drawn  for  T.  Webb  the  drawer,  but  was  not  able  to  hear  anything 
of  lum ;  and  he  admitted  that  he  was  a  stranger  to  both  these 
places.  It  was  submitted  that  the  evidence  was  not  sufficient,  and 
that  witnesses  should  have  been  called,  who  were  acquainted  with 

(il)  Downes'f  cue,  Lancaster  Sum.  Asa.  (/)  Rex  v.  Backler,  5  C.  &  P.   118, 

1789,  JGch.  T.  1789.    2    East,  P.   C.       Parke,  J.,  andGaselee^Js. 
«.  19,  s.  65,  p.  997. 
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Birmingham  and  Nottingham  respectively ;  but  it  was  held  that  it 
was  evidence  to  go  to  the  jury.     It  was  not  certainly  the  most  satis- 
factory evidence ;  nor  was  it  the  evidence  that  was  usually  given  in 
such  cases;  but  it  was  evidence,  and  it  was  for  the  jury  to  say 
whether  it  was  sufficient,  in  the  absence  of  any  evidence  on  the 
part  of  the  prisoner,  who  best  knew  the  state  of  the  matter.  {I)     So 
where  the  prisoner  was  indicted  for  forging  and  uttering  a  cheque  for 
10^  drawn  in  the  name  of  John  Weston,  on  Messrs.  Cox  &  Green- 
wood, and  a  clerk  from  their  establishment  stated  that  they  were  bank- 
ers and  army  agents,  and  that  there  was  not  any  person  of  the  name  of 
John  Weston  having  any  account  there,  and  that  the  cheque  was 
presented  to  him  and  payment  refused  on  that  ground,  and  added 
that  he  was  a  clerk  in  the  army  agent  department ;  and  he  could  not 
swear  he  knew  the  names  of  all  the  customers  in  the  house,  but  he 
did  not  know  any  one  of  the  name  of  J.  Weston  in  his  department, 
and  that  he  had  inquired  of  the  other  clerks,  and  was  informed  by 
them  that  there  was  no  such  person  in  the  banking  department ;  it 
was  objected  that  the  evidence  was  not  sufficient^  as  it  was  partly 
hearsay :  but  it  was  held  that  it  was  primd  facie  evidence,  and  was 
sufficient  to  call  upon  the  prisoner  to  show  that  in  fact  there  was  a 
J.  Weston  having  an  account  at  Messrs.  Cox  &  Greenwood,  (m) 
Proof  that  the        Proof  that  the  prisoner,  on  uttering  a  note,  represented  the  maker 
prisoner  repre-  as  living  at  a  particular  place  and  in  a  particular  line  of  business, 
iMker  5 «        ^^  evidence  that  it  is  not  that  person's  note,  is  sufficient  to  prove 
note  as  living     ^^  &  forgery,  if  the  prisoner  be  the  payee  of  the  note ;  and  proof  that 
at  a  particular    there  is  another  person  of  that  name  in  a  different  line  of  business  will 
a^wticuUr"      ^^^  make  it  necessary  to  prove  that  it  was  not  that  person's  note. 
line  of  business,  ^^  prisoner  was  indicted  for  forging  and  uttering  a  promissory 
with  cadence     note  purportingto  be  drawn  by  W.  Holland,  payable  to  the  prisoner 
thS  peno?s      ^^  ^®  order.     The  prisoner  told  the  person,  to  whom  he  uttered  the 
nott.  note,  that  it  was  drawn  by  W.  Holland,  who  kept  the  Bull's  Head 

at  Tipton,  who  was  a  respectable  man.  The  note  was  dishonoured ; 
and  the  prisoner,  on  being  informed  by  the  prosecutor  that  Holland 
said  he  knew  nothing  of  the  note,  said,  "  Does  not  he  ?  I  will  let 
him  see  that"  Holland  proved  that  he  kept  the  Bull's  Head  at 
Tipton ;  that  the  note  was  not  made  by  him,  or  by  his  order,  or 
with  his  knowledge,  and  there  was  no  other  publican  of  his  name 
at  Tipton  ;  but  there  was  a  gentleman  of  the  same  name  living  there 
on  his  means,  who  for  distinction  was  called  gentleman  Holland. 
Upon  this  evidence,  it  was  objected  Ist.,  that  there  was  no  evidence 
of  the  note  being  forged ;  the  description  of  the  maker  applied  as 
exactly  to  the  second  as  to  the  first  W.  Holland.  2nd.  No  evidence 
that  at  the  time  of  the  uttering  the  prisoner  knew  Holland  of  the 
Bull's  Head  not  to  be  the  maker  of  the  note.  3rd.  Supposing  him 
to  have  had  such  knowledge,  verbal  misrepresentation  dia  not  amount 
to  forgery.  4th.  Supposing  such  misrepresentation  could  amount  to 
forgery,  that  was  not  tne  offence  of  which  he  was  convicted,  (n)  but  of 
uttering  the  note  knowing  it  to  be  forged,  which  implied  a  previous 
act  of  forgery.     If,  therefore,  the  forgery  was  not  consummated  until " 

(f)  Rex  V.  King,  5  C.  &  P.  123,  Park*  Park,  J.  A.   J.,  Patteson,  J.,  and  Gur. 

J.  A.  J.,  Parke,  J.,  and  Bolland,  B.    The  ney,  B. 
prisoner  was  accmitted.  (n)  This  seems  a  mistake,  the  objection 

(m)  Bex  0.  Brannan,  6  C.  &  P.  326,  being  taken  before  verdict. 
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the  representation  was  made,  the  offence  of  uttering,  which  must  be 
subsequent,  was  never  committed.  The  jury  found  the  prisoner 
guilty  of  uttering  the  note  knowing  it  to  be  forged,  and  said  they 
were  satisfied  that  when  the  prisoner  represented  it  to  be  the  note  of 
Holland  of  the  Bull's  Head,  he  knew  it  was  not  his  note.  And, 
upon  a  case  reserved,  the  Judges  held  that,  as  the  prisoner  had 
stated  that  W.  Holland  of  the  Bull's  Head  was  the  maker,  and  from 
being  payee  of  the  note  he  must  have  known  the  particulars,  it  was 
sufficient  for  the  prosecutor  to  shew  it  was  not  the  note  of  that  W. 
Holland ;  and  it  lay  on  the  prisoner  to  prove  it  the  genuine  note  of 
another  W.  Holland,  if  it  were  so.  (6) 

It  has  been  already  observed,  that  the  publication  of  the  forged  Of theeuiUjr 
instrument,  with  knowledge  of  the  fact,  is  made  a  substantive  of-  ^^ct©  rtS*' 
fence,  by  most  of  the  statutes  which  relate  to  forgery ;  {p)  and  in  publication 
cases  of  this  kind  the  knowledge  of  the  fact,  or  as  it  is  firequently  with  know- 
termed,  the  (niiliy  knowledge,  becomes  a  material  part  of  the  evi-  f|^f  ig  ^^e  a 
dence.    The  subject  has  come  under  consideration  in  several  modem  gabstantiv^ 

cases.  offence. 

Two  prisoners  were  indicted  for  disposing  of  and  putting  away  Wylie's  case. 
a  foiged  bank  note  for  one  pound,  knowing  the  same  to  be  forged.  ^J^^  *"  jf*- 
It  was  proved  that  they  put  oflF  the  forged  note  stated  in  the  in&ct-  uJ^ngV^ 
ment  at  the  shop  of  one  John  Hind ;  and  then,  in  order  to  shew  forged  buik 
that  they  knew  the  note  to  be  foiged,  evidence  was  offered  to  prove  P°*®'J^*''"*|j 
that  they  had  before  passed  other  forged  notes  to  other  persons,  evidence  may  ' 
This  evidence  was  objected  to  by  the  counsel  for  the  prisoners,  who  be  given  of 
urged  that  no  evidence  could  be  given  of  any  transaction  not  stated  otJ*®""  forged 
in  the  indictment,  since  the  prisoners  could  not  be  prepared  to  defend  J^^uttered 
themselves  against  a  charge  of  which  they  had  no  notice.     But  the  by  the  prisoner, 
learned  Judges,  before  whom  the  prisoners  were  tried,  overruled  the  >"  ordcf  ^ 
objection.     Ijord  Ellenborough,  C.  J.,  said,  "Certainly  no  different  Jtn^^JJ^iJdge of 
rule  of  law  can  prevail  with  respect  to  prosecutions  by  the  bank  the  forgery. 
fi!iom  those  commenced  by  any  other  person.     This  point,  however, 
is  not  new ;  it  was  reserved  m  the  case  of  The  King  v.  Tattersally 
which  was  tried  at  Lancaster,  in  1801,  by  Mr.  J.  Chambre,  and 
received  the  collective  voices  of  the  Judges.     The  question  was, 
whether  in  giving  evidence  to  prove  an  allegation  that  the  party 
uttered  a  bank  note,  knowing  it  to  be  forged,  the  prosecutor  miebt 
give  the  conduct  of  the  prisoner  in  evidence,  to  shew  his  knovTiedgc 
of  the  forgery  ?     The  learned  Judge  reserved  the  question,  whether 
the  prisoner  had  not  furnished  pregnant  evidence,  and  whether  the 
jury,  firom  his  conduct  on  one  occasion,  might  not  infer  his  know- 
leclge  on  another  ?     The  opinion  of  the  Judges  was,  that  the  jury 
were  at  liberty  to  make  sucn  inference.     The  prisoner  does  not  come 
unprepared;  it  is  alleged  that  he  uttered  a  note,  knowing  it  to  be 
foigccL     Are  we  then  to  exclude  all  evidence,  but  what  is  furnished 
by  this  particular  transaction,  since  without  other  evidence  it  is 
impossible  to  ascertain  whether  the  party  uttered  the  note  with 
knowledge,  or  under  circumstances  which  shewed  the  uttering  to  be 
venial  ?     I  remember  a  case  in  which  a  person  came  to  Manchester 
with  a  large  parcel  of  forged  notes ;  his  whole  demeanor  afforded 
pregnant  evidence  of  the  mind  and  purpose  for  which  he  came ;  and 

(o)  B/ex  V.  Hampton,  R.  &  M.  C.  C.  R.  (p)  Ante,  p.  319. 

255. 
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a  quesdon  was  made^  whether  that  evidence  should  be  received^  for 
it  was  said  that  it  would  be  trying  the  prisoner  for  other  utterings. 
But  if  crimes  do  so  intermix,  me  court  must  go  through  the  detaiL 
I  remember  a  case  where  a  man*committed  three  burglaries  in  one 
night ;  he  took  a  shirt  at  one  place,  and  left  it  at  another,  and  they 
were  all  so  connected  that  the  court  went  through  the  history  of  the 
three  different  burglaries.  The  more  detached  in  point  of  time  the 
previous  utterings  are,  the  less  relation  they  will  bear  to  that  stated 
m  the  indictment.  But  in  such  case  the  only  question  would  be, 
whether  the  evidence  was  sufficient  to  warrant  the  inference  of 
knowledge  from  such  particular  transactions  ?  It  would  not  make 
the  evidence  inadmissible.  Such  evidence  may  come  out  from  these 
circumstances  as  to  leave  no  doubt  that  the  prisoners  must  have 
known  what  sort  of  paper  they  were  passing."  (g) 

So  in  a  case  where  the  prisoner  was  indicted  for  forging  and  for 
uttering  with  guilty  knowledge  a  bill  of  exchange,  purporting  to  be 
drawn  upon  a  certain  banking  house,  it  was  holden  that  other  forged 
bills  upon  the  same  house,  which  were  found  upon  the  prisoner  at 
the  time  of  his  apprehension,  were  admissible  as  evidence  of  guilty 
knowledge,  (r) 
Ball's  case.  In  a  subsequent  case,  the  prisoner  was  also  indicted  for  disposing 

Upon  a  similar  Qf  ^nd  Duttimp  awav  a  forced  bank  note,  which  purported  to  be  a 

indictment,  •     '^  ^       i»  tli.  °  j  p  xL     t>      i      /"C 

endence  is  ad-  promissory  note  of  the  governor  and  company  ot  the  Bank  of  i^ng- 
missible  of  land,  knowing  the  same  to  be  forged.  Clear  proof  was  adduced,  that 
the  pnsoner  ^g  ^q^  Jjj  question  was  forged,  and  that  it  had  been  uttered  by  the 
time"before*nu  prisoner  at  East  Bourn,  on  the  17th  of  June,  1807,  so  that  the  only 
tered  another  remaining  question  was,  as  to  his  guilty  knowledge  of  the  foreeiy. 
S^s^m  °^  ®'  To  estabUsh  this,  evidence  was  admitted,  that  on  the  20th  of  March 
manufacture;  preceding,  he  had  passed  off  a  10^  Bank  of  England  note  likewise 
forged,  and  of  the  same  manufacture,  and  that  there  had  been  paid 
into  the  Bank  of  England  various  foiged  notes,  dated  between  Dec* 
1806,  and  March  1807,  all  of  the  same  manufacture,  and  having 
diflferent  indorsements  upon  them,  in  the  handwriting  of  the  prisoner. 
It  likewise  appeared,  that  when  he  was  apprehended  he  had  in  his 
turejwith  i£e*  possession  paper  and  implements  fit  for  making  notes  of  the  same 
Drisoner's  idnd  with  those  produced.  The  prisoner  was  found  guilty,  but 
Ae  ihIcdt*of  ^  sentence  was  respited  for  the  purpose  of  taking  the  opinion  of  the 
twelve  Judges,  as  to  the  admissibility  of  this  evidence.  They  were 
of  opinion  that  it  was  admissible,  to  prove  the  knowledge  of  the  pri- 
soner that  the  note  was  forged,  and  that  every  thing  which  he  said 
or  did  was  proper  to  be  admitted  to  shew  his  knowledge  of  the  for- 
gery. (*) 

In  another  case,  where  the  prisoner  was  indicted  for  foiging  a 
promissory  note,  (not  a  note  of  the  Bank  of  England)  and  also  for 
plromissoiT^     Uttering  it,  evidence  was  given  that,  in  the  same  pocket-book  belong- 


and  also  of 
a  number  of 
others  having 
been  in  circu- 
lation wfaid 
were  of  the 
same  manuftc- 


Crocker's  case. 
Evidence  of 


(q)  Rex  o.  Wylie  and  another^  cor.  Lord 
EUenborou^,  C.  J.,  Heath,  J.,  and  Thom- 
son, B.,  O.  B.  1804.  i  New  R.  92.  S.  C. 
by  the  name  of  Whiley  and  Haines,  2 
Leach.  P83.  And  see  ante,  vol.  1,  p.  80, 
81,  as  to  the  guilty  knowledge  in  uttering 
counterfeit  money;  and  Phil,  on  Evid. 
(3d  edit)  142,  143. 

(r)  Rex  V.  Hough,  1806,  Ross.  &  Ry. 
120. 


(«)  Rex  V,  BaU,  Lewes  Sum.  Ass.  1808. 
1  Campb.  324.  Russ.  &  Ry.  132.  In  this 
case  the  judges  were  of  opinion  that  al» 
though  it  should  appear  upon  a  case  re- 
served, that  evidence  had  been  admitted  at 
the  trial  which  ought  not  to  have  been 
received,  yet  if  there  were  ample  evidence 
to  support  the  indictment,  after  rejecting 
such  improper  evidence,  the  conviction 
ought  not  to  be  set  aside. 
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ing  to  the  prisoner  in  which  the  forged  note  was  found,  on  which  the  note  in  the 
indictment  proceeded,  there  was  also  found  another  promissory  note  "^«  pocket- 
for  lOOi,  payable  to  the  prisoner  or  order,  appearing  to  be  signed  thenote*'^ 


was 


by  one  Wm.    Gapper,  which  Wm.  Gapper   proved  not  to  be  his  found  on  which 
handwriting,  and  that  he  never  owed  the  prisoner  100/.     This  evi-  ^^  ^^^^^^ 
dence  of  Capper's  note  was  objected  to  by  the  prisoner's  counsel,  P"^®* 
but  the  Judge  received  the  evidence,  {t) 

Where  in  order  to  shew  guilty  knowledge  the  prosecutor  wished  Other  utteringi 
to  prove  the  uttering  of  another  forged  note  five  weeks  after  the  *^  ^  ^^ 
utterinff,  which  was  the  subject  of  the  indictment,  and  it  was  objected  ^    ^ 
that  only  previous  acts  could  shew  quo  animo  the  thing  was  done,  it 
was  held  that  the  evidence  was  not  admissible,  unless  the  latter 
uttering  was  in  some  way  connected  with  the  principal  case,  or  it 
could  be  shewn  that  the  notes  were  of  the  same  manufacture,  (u) 
And  in  a  recent  case  of  uttering  a  forged  acceptance,  where  for  the 
purpose  of  proving  guilty  knowledge  it  was  proposed  to  give  in 
evidence  otner  forged  bills,  precisely  similar,  with  the  same  drawers* 
and  acceptors'  names,  &c.,  passed  a  month  after  the  uttering  in  ques- 
tion :  Mr.  J.  Gaselee,  after  consulting  the  Lord  C.  B.  Alexander, 
was  disposed  to  allow  the  evidence  to  be  received  and  reserve  the 
point,  when  the  counsel  for  the  prosecution  declined  to  press  the 
evidence,  (v) 

Upon  indictments  for  uttering  forged  notes,  other  forged  notes  of  Otherforg^ed 
other  and  different  banks,  either  found  upon  the  prisoner  or  uttered  ^^^  ^h^v 
by  him,  have   been  held  admissible   to  prove  guilty  knowledge,  ^re  admitsible. 
Thus  on  an  indictment  for  uttering  a  forged  Rochdale  bank  note, 
two  forged  5L  Bank  of  England  notes  have  been  admitted,  (w)     So 
on  an  in^ctment  for  utteringa  forged  5L  note  of  the  Bank  of  Ireland, 
two  forged  notes  of  Messrs.  JBaU  &  Co.,  bankers,  Dublin,  have  been 
held  admissible,  (x) 

So  on  an  indictment  for  engraving  and  uttering  notes  of  a  foreign  Engraving 

J)rince,  evidence  of  a  recent  engraving  or  uttering  notes  of  another  ^^^^  °®^'- 
breign  prince  is  admissible  to  prove  guilty  knowledge.  The  prisoner 
was  indicted  for  forging  and  uttering  a  rolish  note.  In  support  of 
the  scienter  as  to  this  note,  the  prosecutor  gave  in  evidence  what 
took  place  at  a  meeting  on  24th  August,  1 835,  between  the  prisoner 
Balls,  Harris,  and  a  person  called  Turner,  at  which  Balls  agreed 
with  Flaum  to  make  him  one  thousand  Austrian  notes  for  fifty 
florins  each,  at  the  price  of  three  shillings  for  each  note :  30/.  was 
paid  by  Flaum  to  Balls  in  advance,  and  the  30Z.  was  to  be  reckoned 
in  account  Harris  told  Flaum  that  the  notes  should  be  ready  in 
six  weeks ;  Flaum  was  to  have  security  for  the  money,  and  a  bill  of 
exchange  was  drawn  by  Balls  upon  Turner,  which  Turner  accepted. 


(t)  Rex  V.  Crocker,  ear.  Le  Blanc,  J., 
Sdisbury  Sum.  Ass.  1805.  2  New  R.  87. 
bS,  ante,  p.  390.  The  prisoner  was  con- 
victed, and  the  case  was  submitted  to  the 
consideration  of  the  twelve  Judges  ;  but 
their  opinion  upon  this  point  does  not 
Appear.  The  prisoner  was  in  fact  par- 
doned, and  discharged ;  but  there  were 
several  objections  to  the  conviction.  It  is, 
however,  understood  that  the  judges  were 
of  opinion  that  the  witness  was  incompe- 
tent Seeante,  391,  note  (z),  and  Russ.  & 
Ry.  97. 

(«)  Rex  9.  Tavemer,  Carr.  Supp.  195. 


4C.  &  P.  413,  note  (a) 

(v)  Rex  t;.  Smith,  4  C.  &  P.  41 1 .  The 
date  of  the  bill  on  which  the  indictment 
was  founded  was  the  1st  March,  1830.  and 
it  had  been  uttered  on  the  15th  of  May, 
1830  ;  the  other  bills  were  passed  in  June, 
1830,  but  their  dates  are  not  mentioned. 

(w)  Sunderland's  case,  1  Lew.  102. 

(or)  Kirkwood's  case,  1  Lew.  103,  Little- 
dale,  J.  See  also  Martin's  case,  I  Lew.  104, 
where  the  same  point  was  ruled  by  the 
same  learned  judge,  but  it  is  not  stated  of 
what  bank  the  notes  were. 
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and  Balls  signed  and  indorsed  the  bill,  and  Harris  also  indorsed  it; 
this  evidence  was  objected  to  by  the  counsel  for  the  prisoner,  as  it 
was  a  transaction  relative  to  Austrian  notes,  which  were  of  quite  a 
different  description  from  Polish  notes,  and  besides  which  no  Aus- 
trian notes  were  in  fact  made,  and  the  transaction  took  place  a  week 
before  the  1st  of  September.  The  learned  Judge  admitted  the 
evidence.  The  prosecutor  had  begun  his  case  by  proving  that  in 
September,  1 834,  the  prisoner  had  brought  to  an  engraver  a  front 

!)late  already  engraved,  and  a  back  plate ;  the  back  plate  was  not 
bund  to  answer,  and  the  engraver  got  another  back  plate,  which  the 
prisoner  directed  the  engraver  to  engrave ;  the  prisoner,  who  as  well 
as  the  engraver,  was  ignorant  of  the  Polish  language,  said  it  was  for 
a  mining  ticket ;  the  engraver  completed  the  back  plate,  and  took 
off  500  impressions  from  the  front  plate,  and  500  impressions  firom 
the  back  plate,  and  for  which  Balls  paid  him ;  and  the  engraver 
stated  that  theplates  had  been  a  great  deal  used  since  the  engraver 
used  them.  Tnis  evidence  was  objected  to,  but  the  learned  Judge 
admitted  it,  as  there  were  counts  for  forging  the  note  in  the  indict- 
ment, as  well  as  for  uttering;  and  the  learned  Judge  did  not  then 
know  whether  the  note  in  the  indictment  might  or  might  not  turn 
out  to  be  taken  from  those  plates ;  at  the  close  of  the  case,  however, 
it  appeared  that  those  plates  were  calculated  to  make  impressions  of 
Polish  cash  notes,  and  -that  they  could  not  have  produced  the  note 
in  the  indictment  That  put  an  end  to  the  counts  for  foi^ng  the 
notes,  and  the  learned  Judge  thought  there  might  be  a  question,  as 
the  note  was  not  taken  from  those  plates,  whether  the  evidence 
ought  to  have  been  retained  as  admissible,  so  as  to  submit  it  to  the 
jury  in  support  of  the  scienter  on  the  remaining  counts.  The  pri- 
toner  was  found  guilty,  and,  upon  a  case  reserved,  the  Judges  deter- 
mined that  the  evidence  was  admissible,  and  the  conviction  was 
afiirmed.  {y) 
Ai  to  the  In  one  case  {z)  where  the  prisoners  were  indicted  for  uttering  forged 

idmiMibilitj  of  notes  of  the  Edinburgh  bank,  it  was  doubted  whether  the  uttenng 
thettibjecu of  ^^^^^  notes  of  the  Paisley  Bank,  which  formed  the  subject  matter 
other  indict-  of  another  indictment,  was  admissible.  In  another  case  it  was  held, 
roents.  that  on  an  indictment  for  uttering  a  forged  one  pound  bank  of 

England  note,  the  uttering  another  forged  one  pound  note,  the 
subject  of  another  indictment,  could  not  be  given  in  evidence,  {a) 
But  in  a  subsequent  case  where  the  prisoner  was  indicted  for  utter- 
ing a  forged  5/.  note  of  the  Bank  of  Ireland,  and  two  forged  notes  of 
the  bank  of  Messrs.  Ball  &  Co.,  bankers,  Dublin,  were  tendered  in 
evidence,  and  it  was  objected  that  these  notes  being  the  subject 
matter  of  another  indictment,  were  inadmissible;  Littledale,  J., 
without  hesitation,  overruled  the  objection.  (6)  And  in  another 
case  the  same  learned  Judge  held  that  forged  notes,  the  subject  of 
other  indictments,  were  admissible,  although  the  names  of  the  wit- 
nesses who  were  called  to  prove  them  forged,  and  to  connect  the 
prisoners  with  them,  were  not  upon  the  back  of  the  bill  (c)  So  on 
an  indictment  for  uttering  a  forged  Bank  of  England  note,  Alderson, 

(y)  Rex  o.  Balls.  R.  &  M.  C.  C.  R.  Vaughui,  B.,  1827. 

470.     S.  C.  7  C.  &  P.  426,  429.  (6)  Kirkwood's  case,  1  Lew.  103, 1830. 

(z)  Hodgson**  case,  1  Lew.  103.    Hal-  (e)  Martin's  case,  1  Lew.  104,  Little- 
lock,  B.,  1827.  dale,  J. 

(a)  Rex  V.   Smith,  2  C.   &   P.   633, 
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B.^  admitted  another  foiled  Bank  of  England  note  in  evidence, 
althou^  the  subject  of  another  indictment  {d)  And  in  a  late  case 
Lord  Denman,  C.  J.,  said,  that  "  he  could  not  conceive  how  the 
relevancy  of  the  fact  to  the  charge  could  be  affected  by  its  being 
the  subject  of  another  charge ;"  and  offered  to  admit  the  evidence,  {e) 

But  if  the  possession  of  other  forged  instruments  is  offered  in  other  notes 
evidence  to  prove  a  guilty  knowledge,  there  must  be  regular  evi-  must  be  proved 
dence    that   such  instruments  are  forged,  and  proof  that  the  pri-  *^      ^'^   ' 
soner  returned  the  money  on  any  such  instrument,  and  received 
the  instrument  back  again,  is  not  sufficient  without  producing  the 
instrument,  or  duly  accounting  for  its  non-production.  (/) 

Upon  an  indictment  for  uttering  a  5/.  note,  it  appeared  that  on  a  A  former  at- 
former  occasion  the  prisoner  had  paid  away  a  1/,  note,  that  the  tenngof  a 
woman  to  whom  he  paid  it,  on  findmg  it  to  be  bad,  sent  word  of  it  fo]^  note, 
to  the  barracks,  whereupon  the  prisoner,  accompanied  by  one  of  the  which  has  beea 
Serjeants  of  the  regiment,  came  to  the  woman's  house  to  ask  for  the  destroyed, 
note,  and  to  give  good  money  in  exchange  for  it.     They  found,  proved  to  have 
however,  that  the  woman  had  given  the  note  to  the  constable,  whom  been  forged, 
they  immediately  sent  for ;  the  constable,  however,  did  not  come  to 
them,  and  the  seijeant  and  the  prisoner  were  obliged  to  return  to 
the  barracks  without  seeing  him.     But  before  they  went  away,  they 
left  two  half  sovereigns  to  make  good  the  debt.     Soon  after  they 
were  gone,  the  constable  came  in,  and  finding  that  the  woman  was 
satisfied  as  to  her  money,  he  put  the  note  into  the  fire.     When  the 
facts  relating  to  the  uttering  the  6L  note  had  been  gone  through,  the 
counsel  for  the  prosecution  was  about  to  prove  these  facts  respecting 
the  \L  note.     But  Bayley,  J.,  interposed,  and  expressed  a  strong 
doubt  whether  they  were  admissible,  no  evidence  having  been  given 
of  the  note  being  a  forged  note,  and  the  note  itself  not  being  pro- 
duced ;  he,  however,  consented  to  receive  the  evidence,  stating,  that 
if  the  prisoner  should  be  convicted,  he  would  reserve  the  point  for 
the  opmion  of  the  Judge&  {g) 

It  has  been  held  on  the  trial  of  an  indictment  for  forging  a  bill  of  Sutements  and 
exchange  that  evidence  of  what  the  prisoner  said  respecting  other  g!|^^^i,iiig 
bills  of  exchange  which  are  not  in  evidence,  is  not  admissible.  (A)  which  are  not 
And  although  a  letter  written  by  the  prisoner  to  a  third  person,  produced  or 
stating  that  that  person's  name  is  on  another  bill,  and  desiring  him  ^^Ijj 
not  to  say  that  that  bill  is  a  forgery,  is  receivable  in  evidence,  yet 
the  jury  ought  not  to  consider  it  as  evidence  that  the  other  bill  is 
forged,  unless  such  bill  is  produced,  and  the  forgery  of  it  proved  in 
the  regular  way.     Upon  an  indictment  for  forging  and  uttering  an 

(d)  Reg.  o.  Josiah  Aston,   Worcester      description.     That  the  prisoner  is  called 
Spr.  Ass.  1838,  MS.  C.  S.  G.  upon  to  answer  all  the  circumstances  of 

(e)  Reg.  o.   Lewis,  Arch.  Cr.  P.  365,      a  case  under  consideration,  but  not  the  cir- 
8th  edit  cumstances  of  a  case  which  is  not  under 

(  f)  Rex  17.  Millard,  Russ.  &Ry.  245.  consideration;  that  the    prosecutor  is  at 

(^)  Phillips*  case,  1   Lew.   1 05.     The  liberty  to  show  other  cases  of  the  prisoner 

result  of  the  case  is  not  stated,  but  it  is  said  having  uttered  forged  notes,  and  likewise 

that  the  learned  judge  subsequently  ex-  his  conduct  at  the  time  of  uttering  them, 

pressed  the  following  opinion :  "  That  the  But  that  what  he  said  or  did  at  another 

prosecutor  could  not  give  in  evidence  any  time    collateral  to  such  other   utterings, 

thing  that  was  said  by   the  prisoner  at  could  not  be  given  in  evidence,  as  it  was 


prosecutor  could  not  give  in  evidence  any  time    collateral  to  such  other   utterings, 

a  time  colUteral  to  a  former  uttering,  in  impossible  that  the  prisoner  could  be  pre- 

order  to  shew  that  what  he  said  at  the  pared  to  combat  it." 

time  of  such  former  uttering  was  false,  (A)   Reg.  v.   Cooke,  8  C.   &   P.  586: 


because  the  prisoner  could  not  be  prepared 
to   answer    or  explain    evidence   of  that 
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Ponithineiit 


Incompetency 
to  be  a  witneti 
after  Judg- 
ment 

Attorniei 
convicted  of 
forgery,  and 
afterwards 
practising. 


1  Wm.  4, 
G.  66. 


No  forgeries 
or  other 
kindred  oil 
fences,  which 
are  now  ca- 
pital, shall  con- 


acceptance  of  W.  Proflser  to  a  bill  of  exchange,  a  letter  written  by 
the  prisoner  to  one  Lawrence,  in  which  he  stated  that  a  20/L  bill  was 
the  last  one  of  Prosser's,  with  Lawrence's  name  upon  it,  and  re- 
quested Lawrence  on  no  account  to  say  it  was  a  forged  bill,  and  to 
be  careful  of  speaking  to  Prosser,  was  tendered  in  evidence,  and 
objected  to  as  it  related  to  another  bill,  and,  at  all  events,  that  the 
bill  to  which  it  referred  ought  to  be  put  in ;  Coleridge,  J.,  held  the 
letter  receivable,  and  in  summing  up  said,^^  With  respect  to  the  letter 
that  has  been  read,  I  think  that  jou  ought  not  to  take  it  as  proof 
that  the  bill  mentioned  in  it  is  forged.  Bills,  which  are  not  the 
subject  of  indictment,  are  often  given  in  evidence  to  shew  guil^ 
knowledge,  but  there  is  in  such  cases  strict  proof  that  those  biUs  are 
forged.  No  such  evidence  is  ffiven  here,  nor  is  the  bill  even  pro- 
duced. It  therefore  may  be,  that  the  bill  alluded  to  in  the  letter  ]» 
in  some  resj^cts  irregular,  but  still  it  may  not  be  a  forgery."  (f) 

The  punishment  of  forgery  at  common  law  is,  as  for  a  misde- 
meanor, by  fine,  imprisonment,  and  such  other  corporal  punish- 
ment as  the  court,  in  tneir  discretion,  shall  award.  {%%)  The  punish- 
ments ordained  for  the  offence  by  the  statute-law  will  be  mentioned, 
with  the  other  enactments  of  the  different  statutes,  in  the  succeeding 
chapters. 

A  consequence  of  the  judgment  for  forgery  was  an  incapacity  to  be 
a  witness  until  restored  to  competency  by  the  king's  pardon,  (j) 

And  the  12  Geo.  1,  c.  29,  provides  that,  in  case  persons  convicted 
of  forgery  shall  afterwards  practise  as  attomies,  solicitors,  or  law 
agents,  the  Court  where  the  suit  or  action  is  brought  shall,  on  com- 
plaint, examine  the  matter  in  a  summary  way,  in  open  court,  and 
cause  the  offender  to  be  transported  for  seven  years. 

The  principal  statutes  relating  to  the  crime  of  forgery  having  been 
consoliaated  oy  the  1  Wm.  4,  a  66,  which  contains  general  provi- 
sions applicable  to  all  the  offences  affected  by  that  act,  it  is  thought 
expedient  to  introduce  those  provisions  in  this  place,  in  order  that 
they  may  be  more  readily  referred  to  in  the  subsequent  chapters. 

The  1  Wm.  4,  c  66,  s.  1,  reciting  that  ^^  several  offences  relating 
to  forged  writings,  and  to  other  forged  and  counterfeit  matters,  and 
to  false  personation,  false  oaths,  false  entries,  and  other  false  matters, 
are  now  by  virtue  of  several  statutes  punishable  with  death ;  and 
that  it  is  expedient  that  none  of  those  offences  shall  hereafter  be 
punishable  with  death,  unless  the  same  shall  be  made  punishable 
with  death  by  this  act ;  and  also  that  the  statutes  concerning  such 
of  those  offences,  whether  punishable  with  death  or  otherwise,  as 
may  more  frequently  or  senously  affect  the  interests  of  his  majesty 
or  his  subjects,  should  be  amended,  and  consoUdated  into  this  act," 
enacts,  ^^that  where  hy  any  acts  now  in  force  any  person  falsely 
making,  forging,  counterfeiting,  erasing,  or  altering  any  matter 
whatsoever,  or  uttering,  publishing,  offering,  disposing  o^  putting 
away,  or  making  use  of  any  matter  whatsoever,  knowing  the  same  to 
be  ralsely  made,  forged,  counterfeited,  erased,  or  altered,  or  any 


(0  Rex  o.  Forbes*  7  C.  &  P.  224.  See 
this  case,  ante*  p.  341. 

(it)  1  Hawk.  P.  C.  c.  70,  s.  1.  4  Blac. 
Com.  247.  Bac.  Ab.  Forgtry,  2  Eait, 
P.  C.  c.  19.  8.  69,  p.  1003.  The  corporal 
ponishneat  of  the  pillory  may  not  now  be 


inflicted   for  this    offence;    66   Geo.  3, 
c.  138.  1  Vict.  c.  23. 

(J)  Co.  Lit  66.  2  Hawk.  P.  C.  c.  46, 
8.  101.  Com.  Dig.  Testmoign,  A.  3. 
But  see  now  the  9  Geo.  4,  c  32,  s.  3,  in 
the  Chapter  on  Evidence.     C.  S.  G. 
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person  demanding  or  endeavouring  to  receive  or  have  any  thing,  or  tiniie  so,  unless 
to  do  or  cause  to  be  done  any  act,  upon  or  by  virtue  of  any  matter  exF^^^J. 
whatsoever,  knowing  such  matter  to  be  falsely  made,  forced,  coun-  ^^  thisMt, 
terfeited,  erased,  or  altered,  would,  according  to  the  provisions  con- 
tained in  any  of  the  said  acts,  be  guilty  of  felony,  and  liable  to  suffer 
death  as  a  kIou  ;  or  where  by  any  acts  now  m  force  any  person 
fidsely  personating  another,  or  falsely  acknowledging  any  thing  in 
the  name  of  anotber,  or  £dsely  representing  any  other  person  man 
the  real  party  to  be  such  real  party,  or  wilfully  making  a  fidse  entr^ 
in  any  book,  account,  or  document,  or  in  any  manner  wilfully  falsi- 
fying any  part  of  any  book,  account,  or  document,  or  wilfully  making 
a  transfer  of  any  stock,  annuity,  or  fund  in  the  name  of  any  person 
not  being  the  owner  thereof  or  knowingly  taking  a  false  oath,  or 
knowingfy  making  a  false  affidavit  or  false  affirmation,  or  demanding 
or  receiving  any  money  or  other  thing  by  virtue  of  any  probate  or 
letters  of  administration,  knowing  the  will  on  which  sucii  probate 
shall  have  been  obtained  to  have  been  false  or  forged,  or  knowing 
such  probate  or  letters  of  administration  to  have  been  obtained  by 
means  of  any  false  oath  or  false  affirmation,  would,  according  to  the 

f>rovi8ion8  contained  in  any  of  the  said  acts,  be  guilty  of  felony,  and 
iable  to  suffer  death  as  a  felon ;  or  where  by  any  acts  now  in  force 
any  person  making  or  using,  or  knowingly  having  in  his  custody  or 
possession,  any  frame,  mould,  or  instrument  for  the  making  of  paper, 
with  certain  words  visible  in  the  substance  thereof,  or  any  person 
making  such  paper,  or  causing  certain  words  to  appear  visible  in  the 
substance  of  any  paper,  would,  according  to  the  provisions  contained 
in  any  of  the  said  acts,  be  guilty  of  felony,  and  liable  to  suffer  death 
as  a  ielon ;  then,  and  in  each  of  the  several  cases  aforesaid,  if  any 
person  shall,  after  the  commencement  of  this  act,  be  convicted  of 
any  such  felony  as  is  hereinbefore  mentioned,  or  of  aiding,  abetting, 
counselling,  or  procuring  the  commission  thereof,  such  person  shall 
not  suffer  death  for  the  same,  unless  the  same  shall  be  made  punish- 
able with  death  by  this  act,  and  if  the  same  shall  not  be  made 
punishable  with  death  by  this  act,  in  such  case  eveiy  person  who  j^^i  i^n^ries 
shall,  after  the  commencement  of  this  act,  be  convictea  of  any  such  heretofore 
felony,  or  of  aiding,  abetting,  counselling,  or  procuring  the  commis-  ^^AJjf, 
sion  thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  ^  Vy^is  act 
transported  beyond  the  seas  for  life,  or  for  any  term  not  less  than  shall  be  pu-  ' 
seven  years,  or  to  be  imprisoned  for  any  term  not  exceeding  four  "mI"*  '^b 
years  nor  less  than  two  years ;  provided  always,  that  nothing  herein  savSw^aSte* 
contained  shall  affect  or  alter  any  acts  relating  to  the  coin  of  this  reUtmg  to 
realm,  or  to  any  coin  of  any  other  realm  lawfully  current  within  this  ^"^ 
realm." 

Sec.  23,  reciting  the  5  Eliz.,  c.  14,  and  that  there  are  certain  acts  Ponisbments 
by  which  persons  convicted  of  certain  offences  mentioned  in  those  of  the  5  Elis. 
acts  are  suDJected  to  the  same  pains  and  penalties  as  are  imposed  by  f-  K  »A>ptod 
the  said  act  of  Queen  Elizabetn  for  the  offences  first  enumerated  in  rcp^aled,^ 
that  act,  and  that  the  said  act  is  thereinafter  repealed,  and  that  it  is  others  sub- 
expedient  to  substitute  other  punishments  in  lieu  of  the  punishments  »ti*^*«*- 
of  that  act,  enacts,  that  "  every  person  who  shall,  after  the  com- 
mencement of  this  act,  be  convicted  of  any  offence  which  is  now 
subjected,  by  any  act  or  acts,  to  the  same  pains  and  penalties  as  are 
imposed  by  the  said  act  of  Queen  Elizabeth  for  any  of  the  offences 
first  enumerated  in  that  act,  shall  be  guilty  of  felony,  and  shall,  in 
lieu  of  such  pains  and  penalties,  be  liable,  at  the  discretion  of  the 
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court,  to  be  transported  beyond  the  seas  for  any  term  not  exceeding 
fourteen  years,  nor  less  than  seven  years,  or  to  be  imprisoned  for 
any  term  not  exceeding  three  years  nor  less  than  one  year." 
All  forgere  By  sec.  24,  *'  If  any  person  shall  commit  any  offence  against  this 

m^betried  ^^^  ^^  ^^Xi  commit  any  offence  of  forging  or  altering  any  matter 
in  the  county  whatsoever,  or  of  offering,  uttering,  disposing  of,  or  putting  off  any 
where  they  are  matter  whatsoever,  knowing  the  same  to  be  forged  or  altered, 
or  w^e'^in^^^  whether  the  offence  in  any  such  case  shall  be  indictable  at  common 
custody.  law  or  by  virtue  of  any  statute  or  statutes  made  or  to  be  made,  the 

offence  of  every  such  offender  may  be  dealt  with,  indicted,  tried, 
and  punished,  and  laid  and  charged  to  have  been  committed,  in  any 
county  or  place  in  which  he  shall  be  apprehended  or  be  in  custody, 
as  if  his  offence  had  been  actually  committed  in  that  county  or 
place ;  and  every  accessory  before  or  after  the  fac|  to  any  such  of- 
fence, if  the  same  be  a  felony,  and  every  person  aiding,  abetting,  or 
counselling  the  commission  of  any  such  offence,  if  tne  same  be  a 
misdemeanor,  may  be  dealt  with,  indicted,  tried,  and  punished,  and 
his  offence  laid  and  charged  to  have  been  committed  m  any  county 
or  place  in  which  the  principal  offender  may  be  tried." 
As  to  the  prin-       By  sec.  25,  "  In  the  case  of  every  felony  punishable  imder  this 
<"P«^  »"***«       act,  every  principal  in  the  second  degree,  and  every  accessory  before 
and'acces^^    the  fact,  shall  be  punishable  with  death,  or  otherwise,  in  the  same 
ries.  manner  as  the  principal  in  the  first  degree  is  by  this  act  punishable ; 

and  every  accessory  after  the  feet  to  any  felony  punishable  under 
this  act  snail,  on  conviction,  be  liable  to  t!e  imprisoned  for  any  term 
not  exceeding  two  years." 
The  court  may  ^J  ^^  ^6,  "  Wliere  any  person  shall  be  convicted  of  any  offence 
order  hard  punishable  Under  this  act,  for  which  imprisonment  may  be  awarded, 
iwIT  ^"^fl**"  ^^  ^^  "^  lawful  for  the  Court  to  sentence  the  offenaer  to  be  im- 
ment  for"o^*"  prisoned,  with  or  without  hard  labour,  in  the  common  gaol  or  house 
fences  against  of  correction,  and  also  to  direct  that  the  offender  shall  be  kept  in 
this  act  solitary  confinement  for  the  whole  or  any  portion  or  portions  of  such 

imprisonment,  as  to  the  court  in  its  discretion  shall  seem  meet"  {j) 

As  to  offences        By  sec  27,  "  Where  any  offence  punishable  under  this  act  shall  be 

^™^**®^        committed  within  the  jurisdiction  of  the  admiralty,  die  same  shall 

be  dealt  with,  inquired  of,  tried,  and  determined  in  the  same  manner 

as  any  other  offence  committed  within  that  jurisdiction." 

Rule  of  inter-         By  sec  28,  "  Where  the  having  any  matter  in  the  custody  or  poe- 

to^crin^naf       sessiou  of  any  person  is  in  this  act  expressed  to  be  an  offence,  if  any 

possession,  and   person  shall  have  any  such  matter  in  his  personal  custody  or  posse&- 

as  to  parties      sion,  (A)  or  shall  knowingly  and  wilfully  have  any  such  matter  in  any 

defrroded!**       dwelling  house  or  other  building,  lodging,  apartment,  field,  or  other 

place,  open  or  enclosed,  whether  belonging  to  or  occupied  by  himself 

or  not,  and  whether  such  matter  shall  be  so  had  for  his  own  use  or 

for  the  use  or  benefit  of  another,  every  such  person  shall  be  deemed 

and  taken  to  have  such  matter  in  his  custody  or  possession  within 

the  meaning  of  this  act;  and  where  the  committing  any  offence 

vrith  intent  to  defraud  any  person  whatsoever  is  made  punishable  by 

this  act,  in  every  such  case  the  word  "  person  "  shall  throughout 

this  act  be  deemed  to  include  his  Majesty  or  any  foreign  prince  or 

state,  or  any  body  corporate,  or  any  company  or  society  of  persons 

(j)  See  the  1  Vict.  c.  90,  s.  5»  post,  p.       tion  of  these  words  in  the  2  Wm  4,  c.  34, 
413.  s.  8. 

(Ji)  See  vol  1,  p.  83,  as  to  the  cooitnic- 
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not  incorporated,  or  any  person  or  number  of  persons  whatsoever 
who  may  be  intended  to  be  defrauded  by  such  offence,  whether 
such  boay  corporate,  company,  society,  person,  or  number  of  persons 
shall  reside  or  carry  on  business  in  England  or  elsewhere,  m  any 
place  or  country,  whether  under  the  dominion  of  his  Majesty  or 
not ;  and  it  shall  be  sufficient  in  any  indictment  to  name  one  person 
only  of  such  company,  society,  or  number  of  persons,  and  to  allege 
the  offence  to  have  been  committed  with  intent  to  defraud  the 
person  so  named,  and  another  or  others,  as  the  case  may  be." 

By  sec.  29,  *'  this  act  shall  not  extend  to  any  offence  committed  This  tct  not 
in  Scodand  or  Ireland."  t^^d^ 

By  sec.  30,  "  Where  the  forging  or  altering  any  writing  or  matter  irelaDd,  but  to 
whatsoever,  or  the  offering,  uttering,  disposing  of,  or  puttmg  off  any  appl^  to  the 
writing  or  matter  whatsoever,  knowing  the  same  to  be  foiged  or  ^^^^^  ^^^ 
altered,  is  in  this  act  expressed  to  be  an  offence,  if  any  person  shall,  EnglaDd  do- 
in  that  part  of  the  United  Kingdom  called  England,  forge  or  alter,  coments  pur- 
or  offer,  utter,  dispose  of,  or  put  off,  knowing  the  same  to  be  foi^ged  ^"^'^^or 
or  altered,  any  such  writing  or  matter,  in  whatsoever  place   or  actual! v  made, 
country  out  of  England,  whether  under  the  dominion  of  his  Majesty  out  of  Enj- 
or  not,  such  writing  or  matter  may  purport  to  be  made  or  may  have  Jjl^fo,^^*^ 
been  made,  and  in  whatever  language  or  languages  the  same  or  any  uttering  in 
part  thereof  may  be  expressed,  every  such  person,  and  every  person  England  bills 
aiding,  abetting,  or  counselling  such  person,  shall  be  deemed  to  be  pJ^^^'JJP* 
an  oironder  witnin  the  meaning  of  this  act,  and  shall  be  punishable  notes,  bonds, 
thereby  in  the  same  manner  as  if  the  writing  or  matter  had  pur-  *c»  purport- 
ported  to  be  made  or  had  been  made  in  England ;  and  if  any  person  ^,Sie^„tof 
shall  in  England  forge  or  alter,  or  offer,  utter,  dispose  of,  or  put  off,  ^giand. 
knowing  the  same  to  be  forged  or  altered,  any  bul  of  exchmige  or 
any-promissory  note  for  the  payment  of  money,  or  any  indorsement 
on  or  assignment  of  any  bill  of  exchange  or  promissory  note  for  the 
payment  of  money,  or  any  acceptance  of  any  bill  of  exchange,  or 
any  undertaking,  warrant,  or  order  for  the  payment  of  money,  or 
any  deed,  bond,  or  writing  obligatory  for  the  payment  of  money, 
(whether  such  deed,  bond,  or  writing  obligatory  shall  be  made  only 
for  the  payment  of  money,  or  for  the  payment  of  money  toother 
with  some  other  purpose,)  in  whatever  place  or  country  out  oi  Eng- 
land, whether  under  the  dominion  of  his  Majesty  or  not,  the  money 
payable  or  secured  by  such  bill,  note,  undertaking,  warrant,  order, 
deed,  bond,  or  writing  obligatory  may  be  or  may  purport  to  be  pay-* 
able,  and  in  whatever  language  or  langu^es  the  same  respectively 
or  any  part  thereof  may  be  expressed,  and  whether  such  bill,  note, 
undertaking,  warrant,  or  order  be  or  be  not  under  seal,  every  such 
person,   and  every  person  aiding,   abetting,  or  counselling  such 
person,  shall  be  deemed  to  be  an  offender  within  the  meaning  of 
this  act,  and  shall  be  punishable  thereby  in  the  same  manner  as  if 
the  money  had  been  payable  or  had  purported  to  be  payable  in 
England. 

The  2  &  3  Wm.  4,  c.  123,  s.  1,  reciting  that  by  the  1  Wm.  4,  2  &  3  Wm.  4. 
c.  66,  "  it  was  provided,  that  if  any  person  should  after  the  com-  p^}^^  1,^,^. 
mencement  of  that  act  be  convicted  of^any  foi^ery  or  other  offence  after  convicted 
therein  named  or  described,  for  which  he  would  at  the  time  of  the  of  crimes 

Eaasing  of  that  act  have  been  liable  to  the  punishment  of  death,  J^JJ^J^ 
e  should  not  suffer  death  for  the  same,  unless  the  same  should  be  under  recited 
made  punishable  with  death  by  that  act:  and  whereas  by  the  law  act,  shall  not 

tr  J  J  suflerdeatb. 
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bat  shall  be       and  practice  now  prevailing  in  Scotland  and  in  Ireland  the  penalty 
Mosported       of  death  may  be  awarded,  in  certain  cases,  for  forgery,  for  uttering 
^  counterfeit  instruments,   and  for  felse  personation :  and  whereas 

it  is  expedient  to  abolish  the  punishment  of  death  for  ofiences 
of  that  nature,  except  so  far  as  relates  to  wills  and  certain  powers  of 
attorney,  as  hereinafter  mentioned,"  enacts,  "  that  where  any  person 
Penons  here-  shall  after  the  passing  of  this  act  be  convicted  of  any  offence  what- 
after  oonvicted  soever  for  which  the  said  act  enjoins  or  authorizes  the  infliction 
nbhiSrmA  of  the  punishment  of  death,  or  where  any  person  shall  after  the 
death  under  passing  of  this  act  be  convicted  in  Scotland  or  Ireland  of  any 
recited  act  offence  now  punishable  with  death,  which  offence  shall  consist 
death"but  shall  ''^hoUy  or  in  part  of  forging  or  altering  any  writing,  instrument, 
be  tnmsported  matter,  or  thing  whatsoever,  or  of  offering,  uttering,  or  disposing  of 
for  life.  any  writing,  instrument,   matter,   or  thing  whatsoever.   Knowing 

the  same  to  be  forged  or  altered,  or  of  falsely  personating  another, 
then  and  in  each  of  the  cases  aforesaid  the  person  so  convicted 
of  any  such  offence  as  aforesaid,  or  of  procuring  or  aiding  or  assist- 
ing in   the   commission  thereof,  shall  not  suffer  death,  or  have 
sentence  of  death  awarded  against  him,  but  shall  be  transported 
beyond  the  seas  for  the  term  of  such  offender's  life."  (o) 
This  act  not  to       By  sec.  2,  "  Notwithstanding  anything  hereinbefore  contained 
punishments      ^^  ^^  ^^  ^^^  ^  construed  to  affect  or  alter  the  said  recited  act, 
forforginffor    or  any  Other  act  or  law  now  in  force,  so  &r  as  the  same  may 
altering  wUls     authorize  the  punishment  of  death  to  be  inflicted  upon  any  person 
SSt^'^       convicted,  either  in  England,  Scotland,  or  Ireland,  of  forgmg  or 
attomej.  altering,  or  of  offering,  uttering,  or  disposing  of,  knowing  the  same 

to  be  rorgcd  or  altered,  any  will,  testament,  codicil,  or  testamentary 
writing,  with  intent  to  deuaud  any  body  corporate  or  person  what- 
soever, or  of  foiling  or  altering,  or  of  uttering,  knowing  the  same  to 
be  forged  or  altered,  any  power  of  attorney  or  other  authority 
to  transfer  any  share  or  interest  of  or  in  any  stock,  annuity,  or  other 
public  ftmd  which  now  is  or  hereafter  may  be  transferrable  at 
the  Bank  of  England  or  South  Sea  House,  or  at  the  Bank  of  Ireland, 
or  to  receive  any  dividend  payable  in  respect  of  any  such  share 
or  interest,  with  intent  to  defraud  any  body  corporate  or  person 
whatsoever,  or  of  procuring,  aiding,  or  assisting  in  the  commission 
of  any  of  the  said  offences,  but  that  the  punishment  for  each 
and  every  of  the  said  offences,  and  for  procuring,  aiding,  or  assisting 
in  the  commission  thereof,  shall  continue  to  be  the  same  as  if  this  act 
had  not  been  passed." 
1  Vict  c  84.        The  1  Victc.84,entitled,** Anactloabolishthepunishmeotofdeath 
Forgeries         in  cases  of  foigery,"  in  sec  1,  recites  so  much  of  the  1  Wm.  4,  c.  66, 
puni^i^        *"*  enacts  that  every  person  guilty  of  certain  offences  therein  men- 
with  death,       tioned,  viz.^  the  offences,  which  are  mentioned  in  the  second  section 
bj  the  recited    Qf  the  2  &  3  Wm.  4,  c.  123,  shall  suffer  death  as  a  felon,  and  as 
punishaUe        enacts  that  "  every  principal  in  the  second  degree,  and  every  acces- 
hereafter.         sory  before  the  fact  shoula  be  punishable  with  death  or  otherwise  in 
the  same  manner  as  the  principal  in  the  first  degree  was  by  that  act 

?unishable;"  and  also  recites  the  2  &  3  Wm.  4,  c.  59,  s.  19,  the  2  &  3 
^m.  4,  c.  123,  s.  2,  the  2  &3  Wm.  4,  c  125,  s.  64,  the  5  &  6  Wm.  4, 

(a)  By  the  3  &  4  Wm.  4,  c.  44,  s.  3,  out  hard  labour  in  the  common  gaol  or 
all  persons  punishable  under  this  section  house  of  correction  for  anj  term  not  ex- 
were  made  liable,  previously  to  theur  being  ceeding  four  years  nor  less  than  one  year, 
transportedf  to  be  imprisoned  with  or  with- 
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a  45,  s.  1 2,  and  the  5  &  6  Wm.  4,  c  5 1 ,  s.  5,  and  that  it  is  expedient  that 
none  of  the  hereinbefore  mentioned  offences  should  be  punishable  with 
death,  and  enacts,  '^  that  if  any  person  shall  after  the  commencement 
of  this  act  (1st  October,  1837)  be  convicted  of  any  of  the  offences 
hereinbefore  mentioned,  such  person  shall  not  suffer  death,  or  have 
sentence  of  death  awarded  aeainst  him  or  her  for  the  same,  but  shall 
be  liable,  at  the  discretion  ofthe  court,  to  be  transported  beyond  the 
seas  for  life,  or  for  any  term  not  less  than  seven  years,  or  to  be 
imprisoned  (/)  for  any  term  not  exceeding  four  years,  nor  less  than 
two  years," 

Sea2  recites  the  2  &  3  Wm,  4,  c  123,  &  1,  («i) the3  &4  Wm.  4,c.  51,  p^^^^ 
8.  27,  and  the  3  &  4  Wm.  4,  c.  44,  s.  3,  and  enacts  that  ^^  so  much  ofthe  mshable  w^ 
three  lastly  hereinbefore  in   part  recited  acts  as  relates  to   the  tmuportatioii 

gunishment  of  persons  convicted  of  offences  for  which  they  are  J^^^Sted 
able  under  the  said  act  of  the  second  and  third  years,  or  the  said  acts»  how 
act  ofthe  third  and  fourth  years  respectively  of  ms  late  Majesty's  piuuBhable. 
reign,  to  be  transported  for  hfe,  shall  from  and  after  the  commence- 
Baent  of  this  act  be  and  the  same  is  hereby  repealed ;  and  that  from 
and  after  the  passing  of  this  act,  every  person  convicted  of  any 
of  8uch  offences  shall  be  liable,  at  the  discretion  of  the  court,  to 
be  transported  beyond  the  seas  for  the  term  of  the  natural  life  of  such 
person,  or  for  any  term  not  less  than  seven  years,  or  to  be  im- 
prisoned (ri^   for  any    term  not   exceeding  tour  years  nor  less 
than  two  yeire." 

By  sec.  3,  ^^  when  any  person  shall  be  convicted  of  any  offence  HardUboor 
punishable  under  this  act,  for  which  imprisonment  may  be  awarded,  ^^^  imprisoo- 
it  shall  be  lawftd  for  the  court  to  sentence   the  offender  to  be  ™^ 
imprisoned,  with  or  without  hard  labour,  in  the  common  gaol  or 
house  of  correction;  and  also   to  direct  that  the  offender  shall  Solitary oon- 
be  kept  in  solitary  confinement  for  any  portion  or  portions  of  such  fi"**™"*^ 
imprisonment,  not  exceeding  one  month  at  any  one  time,  and  not 
exceeding  three  months  in  any  one  year,  as  to  the  court  in  its  dis- 
cretion shall  seem  meet" 

The  1  Vict.  c.  90,  s.  5,  reciting  that  "  by  the  laws  now  in  force  it 
is  lawful  for  the  court  before  whom  any  person  shall  be  convicted  of 
certain  offences  for  which  imprisonment  or  imprisonment  with  hard 
labour  may  be  awarded,  to  direct  that  the  offender  shall  be  kept  in 
solitary  confinement  for  the  whole  or  any  portion  or  portions  of 
such  imprisonment,  or  of  such  imprisonment  with  hard  labour,"  enacts, 
^  that  edtev  the  commencement  of  this  act  (1  Oct  1837)  it  shall  not 
be  lawfiil  for  any  court  to  direct  that  any  offender  shall  be  kept  in 
solitary  confinement  for  any  longer  periods  than  one  month  at  a 
time,  or  than  three  months  in  the  space  of  one  year." 

(/)  With  or  without  hard  labour.    See  (n)  With  or  without  hard  labour.     See 

B.  3,  infra.  the  next  section, 

(m)  Ante^  p.  411. 
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CHAPTER  THE  THIRTY-THIRD. 


OP  THE  FORGUIQ9   ALTERINO,  &C.5   OF   RECORDS  AND  JUDICIAL 

PROCESS. 

It  is  clear  that,  by  the  common  law,  a  person  may  be  guilty 
of  forgery  by  falsely  and  fraudulently  making  or  altering  any  matter 
of  record :  tor,  since  the  law  gives  the  highest  credit  to  all  records,  it 
cannot  but  be  of  the  utmost  ill  consequence  to  the  public  to  have 
them  either  forgeil  or  falsified,  (a)  if,  therefore,  a  man  should 
insert  in  an  indictment  the  names  of  those  against  whom  in  truth  it 
was  not  found,  it  would  be  forgery,  (b) 

Even  if  the  ofience  should  not  constitute  a  forgery :  yet  in  no 
instance  can  the  counterfeiting  or  alteration  of  any  judicial  process 
or  matter  be  less  than  a  very  nigh  misdemeanor,  as  tending  to  stop 
or  impede  the  course  of  justice,  or  to  encroach  upon  the  judicial 
power,  (c)  The  defacing  or  rasure  of  any  record,  without  due 
authority,  is  an  offence  at  common  law,  highly  punishable  by 
fine  and  imprisonment  {d)  And  it  has  been  holden  that  any  per- 
son making  or  knowingly  using  a  false  affidavit,  taken  abroad, 
(though  a  forging  could  not  be  assignable  on  it  here,)  in  order 
to  mi^ead  our  own  courts,  and  to  prevent  public  justice,  is  punishable 
by  indictment  for  a  misdemeanor,  {e) 

Judges  are  highly  punishable  at  common  law  for  offences  of  this 
kind.  (/)     And  the  statute  8  Rich.  2,  c.  4,  applies  expressly  to 
Judges  as  well  as  to  clerks. 
8  Rich.  2,  iXe  8  Rich.  2,  c  4,  enacts,  that  **  if  any  judge  or  clerk"  offend 

®-  *:^^^  by  the  false  entering  of  pleas,  rasing  of  rolls,  or  changing  of  verdicts, 
fidsely^wi^  ^  ^^^  disherison  of  any  one,  he  shall  be  punished  by  paying  a  fine 
pleai,&c.         to  the  King,  and  making  satisfaction  to  the  party. 


(a)  1  Hawk.  P.  C.  c.  70,  s.  1.  8.  Bac. 
Ab.  Forgery  (B).  Roll.  Ab.  65,  76. 
Yelv.  146.    Cro.  Elix.  178. 

(6)  Rex  V.  Marsh  and  others,  3  Mod. 
66.     ]  Hawk.  P.  C.  c.  70,  8.  2. 

(c)  2  East,  P.  C.  c.  19,  s.  9,  p.  866. 

(d)  3  Inst  71,  72.  1  Hale,  646.  1 
Hawk.  P.  C.  c.  47,  s.  I. 

(e)  Omealy  v,  Newell.  8  East.  364.  And 
see  Fawcett*8  case,  2  East,  P.  C.  c.  19, 
s.  7,  p.  862.     Ante,  p.  360. 

(/)  3  Inst  72.  1  Hale,  646.  In  3 
Inst  72,  the  case  of  Jostice  Ingham  (or 
hengham,  or  as  Hawkins  sajs,  Ingram) 
who  was  a  judge  in  the  reign  of  Edward  I., 
is  mentioned  thus  :  He  paid  "eight  hundred 
marks  for  a  fine,  for  that  a  poorc  man 


being  fined  in  an  action  of  debt  at  thirteen 
shillings  four-pence,  the  said  justice,  moTed 
with  pity,  caused  the  roll  to  be  rased,  and 
made  it  six  shillings  eight-pence.  This 
case  Justice  Sonthcot  remembered,  when 
Catlyn,  Chiefe  Justice  of  the  King  s  Bench, 
in  the  reign  of  Queen  Elizabeth,  would 
have  ordered  a  rasure  of  a  roll  in  the  like 
case,  which  Southcot,  one  of  the  Judges  of 
that  Court,  utterly  denied  to  assent  unto, 
and  said  openly,  that  he  meant  not  to 
build  a  clock-house  ;  for  (said  he)  with  the 
fine  that  Ingham  paid  for  the  like  matter, 
the  clock-house  at  Westminster  was  builded, 
and  furnished  with  a  clock,  which  con- 
tinuotb  to  this  day." 
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The  1  Wm.  4,  c.  66,  s.  1 1,  enacts,  "  that  if  any  person  shall  forge  i  Wm.  4,  c. 
or  counterfeit,  or  shall  utter  knowing   the  same  to  be  forged  or  p*'''^^^ 
counterfeited,  the  great  seal  of  the  United  Kingdom,  his  Majesty's  g^e^wal, 
privy  seal,  any  privy  signet  of  his  Majesty,  his  Majesty's  royal  sign  privy  seal, 
manual,  any  of  his  Majesty's  seals  appointed  by  the  twenty-fourth  pn^^«*» 
article  of  the  union  to  be  kept,  used,  and  continued  in  Scotland,  the  muiualT&c., 
^at  seal  of  Ireland,  or  the  privy  seal  of  Ireland,  every  such  offender  treason. 
shall  be  guilty  of  hieh  treason,  and  shall  suffer  death  accordingly :  {g) 
provided  always,  that  nothing  contained  in  an  act  passed  in  the 
seventh  year  of  the  reim  of  King  William  the  Third,  entitled  ^  an  act 
for  regulating  of  trials  m  cases  oftreason  and  misprision  of  treason,'  or 
in  an  act  passed  in  the  seventh  year  of  the  reign  of  Queen  Anne, 
intituled  ^  an  act  for  improving  the  union  of  the  two  kingdoms,'  shall 
extend  to  any  indictment,  or  to  any  proceedings  thereupon,  for  any 
of  the  treasons  hereinbefore  mentioned." 

The  52  Geo.  3,  c.  143,  enacts,  ^^that  if  any  person  shall  make,  52  Geo.  3, 
forge,  or  counterfeit,  or  cause  or  procure  to   be   made,  forged,  ^n^'^'n* 
or  counterfeited,  the  mark  or  hand  of  the  receiver  of  the  prefines  at  forging^c, 
the  alienation  office,  upon  any  writ  of  covenant,  whereby  such  the  hand  of  the 
receiver  or  any  other  person  shall  or  may  be  defrauded,  or  suffer  any  'jceiver  of 

1  !,•'  *  /t»t''ji«i/»  -t    we  prennes  at 

loss  thereby ;  every  person  so  offending,  and  being  thereof  convicted,  the  alienation 
shall  be  adjudged  guilty  of  felony,  and  shall  suffer  death  as  a  felon,  oflBce. 
without  benefit  of  clei^."  (A) 

By  the  1  &  2  Vict  c.  94,  s.  1,  the  records  in  the  Tower  of  i  &  2  Vict 
London,  Chapter  House  of  Westminster,  Roll's  Chapel,  Petty  Bag  ®-  ^*- 
Office,  offices  in  the  custody  of  the  Queen's  Remembrancer  of  the 
Excheouer,  or  of  any  other  officer  of  the  Exchequer,  Augmentation 
Office,  First  Fruits  and  Tenths'  Office,  office  of  the  Land  Revenue 
and  Enrolments,  of  the  late  auditor  of  the  land  revenues  of  Eng- 
land and  Wales,  and  the  records  lately  deposited  in  the  office  of  the 
Pells  of  the  Exchequer,  and  now  in  the  custody  of  her  Majesty's 
Comptroller  of  the  Exchequer,  the  records  belonging  to  the  Courts 
of  Chancery,  Exchequer,  and  Admiralty,  Queen's  Bench,  Common 
Pleas,  and  Marshalsea,  the  records  of  the  lately  abolished  Courts  of 
Wales  and  of  Chester,  Durham,  and  of  the  Isle  of  Ely,  are  placed 
under  the  charge  of  the  Master  of  the  Rolls.  {%)    And  by  sec.  8, 


{g)  The  present  panishxnent  is  trans- 
portation for  life,  or  lor  any  term  not  less 
tban  seren  years,  or  imprisonment  for  any 
term  not  exceeding  four  nor  le^s  than  two 
years,  with  or  without  hard  labour,  in  the 
common  gaol  or  house  of  correction  ;  and 
the  o£fcnaer  may  be  directed  to  be  kept  in 
solitary  confinement  for  any  portion  or 
portions  of  such  imprisonment,  not  excccd- 
ug  one  month  at  any  one  time,  and  not 
exceeding  three  months  in  any  one  year,  as 
to  the  court  in  its  discretion  shall  seem 
meet.  See  the  1  Vict.  c.  84,  ss.  2  and  3, 
<m<e,  p.  413.  The  2  &  3  Wm.  4,  c.  123, 
ante,  p.  411,  took  away  the  punishment  of 
death  in  all  cases  of  forgery,  except  the 
forging  of  wills  and  powers  of  attorney,  and 
substituted  transportation  for  life  in  its 
place.  In  treason  there  are  no  accessories, 
out  all  are  principals.  Fost.  .3-11.  C.  S  G. 

(A)  The  52  Geo.  3,  c.  143,  not  being 
expressly  repealed  by  the  I  Wm.  4.  c.  66, 
and  the  forgeries  mentioned  in    the  52 


Geo.  3,  c.  143,  not  being  made  capital 
by  the  1  Wm.  4,  c.  G&,  they  are  now 
punishable  (under  the  1  Wm.  4,  c.  66,  s.  1 
and  26,  anU,  p.  408  and  410,  and  the  1  Vict 
c.  90.  s.  5,  ante,  p.  413)  with  transporta- 
tion  for  life,  or  for  any  torni  not  less  than 
seven  years,  or  imprisonment  for  any  term 
not  exceeding  four  nor  less  than  two  years, 
with  or  without  hard  labour,  in  the  common 
gaol  or  house  of  correction,  and  the  offender 
may  be  directed  to  be  kept  in  solitary  con- 
finement for  any  portion  or  portions  of 
such  imprisonment  not  exceeding  one 
month  at  any  one  time,  and  not  exceeding 
three  months  in  any  one  year,  aa  to  the 
court  in  its  discretion  shall  seem  meet.  As 
to  the  punishment  of  principals  in  the 
second  degree  and  accessories,  see  the 
I  Wm.  4,  c.  66,  s.  25,  ante,  p.  410,  and 
1  Vict  c.  90.  8.  5,  an/e,  p.  413.  C.  S.  G. 
( t )  By  sec.  2,  the  Queen  in  Council 
may  order  records  in  other  offices  to  be 
included  in  the  act 
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a  public  record  office  is  to  be  establisbed,  and  by  sec.  12,  the  Master 
of  the  Rolls  may  allow  a  copy  to  be  made  of  any  of  the  said  records^ 
which  is  to  be  '^  certified  as  a  true  and  authentic  copy  by  the  deputy 
keeper  of  the  records,  or  one  of  the  assistant  record  Keepers,"  and  to 
<^  be  sealed  or  stamped  with  the  seal  of  the  record  office ;"  and 
by  sec.  13,  such  copies  are  made  evidence. 
^^•"^"IfJ*         By  sec.  19,  "  every  person  belonging  to  or  employed  in  the  said 
eopy  of^rooords  public  record  office,  wno  shall  certify  any  writing  as  a  true  and 
afekmj.  authentic  copy  of  a  record  in  the  custody  of  the  Master  of  the  Rolls, 

knowing  the  same  to  be  false  in  any  material  part,  and  every  person 
who  shall  counterfeit  the  signature  of  an  assistant  record  keeper  for 
the  purpose  of  counterfeiting  a  certified  copy  of  a  record,  or  shall 
foive  or  counterfeit  the  seal  of  the  public  record  office,  shall  be 
guilty  of  felony,  and  being  duly  convicted  thereof  shall  be  liable  at 
the  discretion  of  the  court  to  be  transported  beyond  the  seas 
for  life,  or  for  any  term  not  less  than  seven  years,  or  to  be  imprisoned 
for  any  term  not  exceeding  four  years.  ** 

By  sec  20,  the  word  ^^  records"  means  ^'  all  rolls,  records,  writs, 
boob,  proceedings,  decrees,  bills,  warrants,  accounts,  papers,  and 
documents  whatsoever  of  a  public  nature  belonging  to  her  Majes^, 
or  now  deposited  in  any  of  the  offices  or  places  of  custody  heme 
mentioned."  (  j) 

{J)  The  tct  oontaini  no  pixmiion  as  to  4  Bl.  Com.  39,  and  the  aooniories,  at  for  a 

frincipals  in  the  Moond  degnae  or  aoceno-  felony  not  apecially  prorided  tor,  under  the 

net.    But   the  principals  in  the  seoond  7  &  8  Geo.  4,  c.  28,  s.  8  and  9,  and  1  Viet, 

degree  are  punishable  as  principals  in  the  c  90,  s.  6.     See  note  (6),  a»Ce,  p.  135. 
int  degree,  acoording  to  the  general  nile 
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CHAPTER  THE  THIRTY-FOURTH. 


OP  FORGERIES  RELATING   TO   THE   PUBLIC   FUNDS,   AND  THE 

STOCKS  OF   PUBLIC  COBIPANIES. 

The  1  Wm.  4,  c  66,  s.  5,  enacts  '^That  if  any  person  shall  wilfully  i  Win.4,e.60, 
make  any  false  entry  in,  or  wilfully  alter  any  wora  or  figure  in,  any  of  \^i^  ^^^ 
the  books  of  account  kept  by  the  governor  and  company  of  the  Bank  entriefm  the 
of  England,  or  by  the  governor  and  company  of  Merchiants  of  Great  books  in  which 
Britain  trading  to  the  South  Seas  and  other  parts  of  America,  and  ^pJJ^g^ck 
for  encouraffing  the  fishery,  commonly  called  the  South  Sea  Com-  ai^kept;  ot 
pany,  in  which  books  the  accounts  of  the  owners  of  any  stock,  transfer  of 
annuities,  or  other  public  funds  which  now  are  or  hereafter  may  be  Jq^JJij^^  "* 
tnmsferable  at  the  Bank  of  England  or  at  the  South  Sea  House,  shall  mane  than  the 
be  entered  and  kept,  or  shau  in  any  manner  wilfully  &lsify  the  trae  owner's, 
accounts  of  such  owners  in  any  of  the  said  books,  with  intent  in  any 
of  the  cases  aforesaid  to  defraud  any  person  whatsoever ;  or  if  any 
person  shall  wilfully  make  any  transfer  of  any  share  or  interest  of  or 
m  any  stock,  annuity,  or  other  public  fund  which  now  is  or  hereafter 
may  be  transferable  at  the  Bank  of  England,  or  at  the  South  Sea 
House,  in  the  name  of  any  person  not  being  the  true  and  lawful 
owner  of  such  share  or  interest,  with  intent  to  defraud  any  person 
whatsoever;  eveiy  such  offender  shall  be  guilty  of  felony,  and,  being 
convicted  thereof  shall  suffer  death  as  a  felon."  (a) 

By  sec  6,  '^  if  any  person  shall  foige  or  alter,  or  shall  utter.  See.  6, 
knowing  the  same  to  be  forsed  or  alterra,  any  transfer  of  any  share  Forging  a 
or  interest  of  or  in  any  stock,  annuity,  or  other  public  fbnd  which  ^^^g^)l^ 
now  is  or  hereafter  may  be  transferable  at  the  Bank  of  England  or  or  of  certain 
at  the  South  Sea  House,  or  of  or  in  the  capital  stock  of  any  body  ^^^  "toc^  't 
corporate,  company,  or  society  which  now  is  or  hereafler  may  be  JJJ^gJ  f„ 
established  by  charter  or  act  of  parliament,  or  shall  foige  or  alter,  transfer  the 
or  shall  utter,  knowing  the  same  to  be  foiged  or  altered,  any  power  ■•?**»  ^jp  ro- 
of attorney  (6)  or  other  authority  to  transfer  any  share  or  interest  of  SJJJ!^^?  ^ 
or  in  any  such  stock,  annuity,  public  fund,  or  capital  stock,  as  is  transfer  of 

(a)  The  2  &  3  "Wm.  4,  c.  123,  ante,  mentioned  in  this  secdoo,  except  forffing 

L411,  took  away  the  pnnishment  of  death  powers  of  attomev  to  tnuisfer  any  share 

in  these  offences,  and  the  present  pu-  of  any  stock,  annuity,  or  public  fund,  trans- 

nishment  under  the  1  Vict,  c  84,  ss.  2  &  3,  ferable  at  the  Bank  of  England,  or  South 

is  that  mentioned  in  note  (g),  ante,  p.  415.  Sea  House,  or  at  the  Bank  of  Ireland }  but 

For  the  general  prorisions  of  the  1  Wm.  4,  the  punishment  of  death  for  forginf  such 

c  66,  see  ante^  p.  408,  et  $e^. ;  and  for  the  powers  of  attorney  is  done  away  oy  the 

punishment  of  princiJMis  m  the    second  I  Vict  c.  84,  s.  1,  antet  p.  4 12,' via  the 

degree  and  accessories,  see  ante,  p.  410.  present  punishment  is  that  mentioned  in 

C.  S.  G.  note  (g\  ante,  p.  415,  under  the  1  Vict* 

(ft)  The  2  &  3  Wm.  4, c.  123,  abolished  e.  84,  ss.  1  &  3. 
the  punishment  of  death  fer  all  the  oflbncef 

VOL.  n.  E  E 
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the  owner  of 
any  public 
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to  transfer  or 
to  receive  the 
dividends. 


Sec.  R. 
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any  power 
of  attorney  for 
transfer  of 
stock,  &c. 


Sec  9. 

Clerks  of  the 
bank  wilfully 
making  out 
dividend  war- 
rants  for  a 
greater  or  less 
sum  than  what 
is  really  due. 
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hereinbefore  mentioned,  or  to  receive  any  dividend  payable  in 
respect  of  any  such  share  or  interest,  or  shaU  demand  or  endeavour 
to  have  any  such  share  or  interest  transferred,  or  to  receive  any 
dividend  payable  in  respect  thereof,  by  virtue  of  any  such  forged 
or  altered  power  of  attorney,  or  other  authority,  knowing  the  same 
to  be  forged  or  altered,  with  intent  in  any  of  the  several  cases  afore- 
said to  defraud  any  person  whatsoever;  or  if  any  person  shall 
falsely  and  deceitfully  personate  any  owner  of  any  such  share, 
interest,  or  dividend  as  aforesaid,  ana  thereby  transfer  any  share  or 
interest  belonging  to  such  owner,  or  thereby  receive  any  money 
due  to  such  owner  as  if  such  person  were  the  true  and  lawful  owner ; 
every  such  offender  shall  be  guilty  of  felony,  and,  being  convicted 
thereof,  shall  suffer  death  as  a  felon."  (c) 

By  sec.  7, ''  if  any  person  shall  fidsely  and  deceitfully  personate 
any  owner  of  any  share  or  interest  of  or  in  any  stodL,  annuity,  or 
other  public  fund  which  now  is  or  hereafter  may  be  transferable  at 
the  Bank  of  £kigland,  or  at  the  South  Sea  House,  or  any  owner  of 
any  share  or  interest  of  or  in  the  capital  stock  of  any  body  ccMporale, 
company,  or  society,  which  now  is  or  hereafter  may  be  established 
by  cnarter  or  act  of  parliament,  or  any  owner  of  any  dividend  pay- 
able in  respect  of  any  such  share  or  interest  as  aforesaid,  and  sball 
thereby  endeavour  to  transfer  any  share  or  interest  belonging  to  any 
such  owner,  or  thereby  endeavour  to  receive  any  money  due  to  any 
such  owner,  as  if  such  offender  were  the  true  and  lawful  owner; 
every  such  offender  shall  be  guilty  of  felony,  and,  being  convicted 
thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  tnms- 
ported  beyond  the  seas  for  life,  or  for  any  term  not  less  than  seven 
years,  or  to  be  imprisoned  for  any  term  not  exceeding  four  years 
nor  less  than  two  years."  (d) 

By  sec.  8,  ''if  any  person  shall  foige  the  name  or  handwriting  of 
any  person  as  or  purporting  to  be  a  witness  attesting  the  execution 
of  any  power  of  attorney  or  other  authority  to  transter  any  share  or 
interest  of  or  in  any  such  stock,  annuity,  public  fimd,  or  capital 
stock  as  is  hereinbefore  mentioned,  or  to  receive  any  dividend  pay- 
able in  respect  of  any  such  share  or  interest,  or  shall  utter  any  such 
power  of  attorney  or  other  authority,  with  the  name  or  handwriting 
of  any  person  forged  thereon  as  an  attesting  witness,  knowing  the 
same  to  be  forged,  eveiy  such  offender  shaQ  be  guilty  of  felony,  and, 
being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court, 
to  be  transported  beyond  the  seas  for  the  term  of  seven  years,  or  to 
be  imprisoned  for  any  term  not  exceeding  two  years  nor  less  than 
one  year."  (/) 

By  sec.  9,  ''  if  any  clerk,  officer,  or  servant  of,  or  other  person 
employed  or  intrusted  by,  the  governor  and  company  of  the  Bank 
of  England,  or  the  governor  and  company  of  merchants  commonly 
called  the  South  Sea  Company,  shall  knowingly  make  out  or  deliver 
any  dividend  warrant  for  a  greater  or  less  amount  than  the  person  or 
persons  on  whose  behalf  such  dividend  warrant  shall  Jbe  made  out  is 
or  are  entitled  to,  with  intent  to  defraud  any  person  whatsoever, 
every  such  offender  shall  be  guilty  of  felony,  and,  being  convicted 


(e)  See  note  (p),  ante,  p.  415,  as  to  the 
present  punishment,  and  see  ante,  p.  410, 
as  to  the  punishment  of  jirincipals  in  the 
second  degree  and  accessories. 


(d)  See  sec.  26,  ante,  p.  410,  as  to  hard 
labour  and  solitary  confinement,  sikI  the 
1  Vict,  a  90,  8.  5»  ante,  p.  413. 

{f)  See  last  note. 
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thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  b^  trans- 
ported beyond  the  seas  for  the  term  of  seven  years,  or  to  be 
imprisoned  for  any  term  not  exceeding  two  years  nor  less  than  one 

Besides  the  statute  above  set  forth  there  may  be  briefly  noticed  9Geo.i,r.  12. 
the  9  Gea  1,  c  12,  s.  4,  (h)  which  made  it  a  capital  felony  to  forge  ^*£*^* 
orders,  receipts,  &&,  relating  to  the  payment  of  annuities  payable  at  other'tt«t«tetw 
the  Exchequer,  as  mentioned  in  the  act ;  and  the  35  Geo.  3,  c  66, 
with  the  37  Geo.  3,  c  46,  which  contain  regulations  for  tranrfeirii^ 
the  payment  of  certain  annuiUes  and  dividends  finom  Ireland  to  the 
BanK  of  England,  made  the  forging  or  altering  receipts  for  subscrip*' 
tions  to  loans  or  debentures,  under  these  acts,  a  capital  offence,  re- 
enacted  the  provisions  of  the  8  Grea  1,  c.  22,  s.  1,  (i)  and  the  33 
Gea  3,  c.  30,  (»)  and  made  the  forging  or  uttering  any  dividend  war- 
rant, or  warrant  for  the  payment  of  any  annuity,  &c.,  payable  in 
parsuance  thereof,  capital  offences^  The  52  Gea  3,  c.  129,  also, 
which  is  entitled  an  act  for  amending  the  48  Geo.  3,  c.  142,  and 
the  49  Geo.  3,  c  64,  in  enabling  the  commissioners  for  the  reduce 
tion  of  the  national  debt  to  grant  life-annuities,  recites  those  acts, 
specifies  the  terms  on  which  the  life-annnities  shall  be  granted, 
declares  before  whom  the  necessary  affidavits  or  affirmations  and 
certificates  Asil  he  taken;  and  enacts  that,  if  any  person  shall 
foige,  &C.,  any  such  affidavit,  affirmation  or  certificate,  or  produce 
to  any  person  acting  under  the  authority  of  the  acts,  or  utter  the 
same,  knowing  the  same  to  be  foreed,  &c.,  such  person  shall  be 
guilty  of  felony,  without  benefit  of  aeigy.  (j)  Ana  the  10  Gea  4, 
c.  50,  which  was  passed  for  the  fiirther  improvement  of  the  land 
revenue  of  the  crown,  makes  it  a  felony  (by  sec.  124)  to  f(»ge  any 
power  of  attorney  for  the  sale  or  transfer  of  any  stock,  or  any  draft, 
instrument  or  wnting,  for  the  receiving  any  money  in  the  Bank  of 
England  or  Ireland,  &c,  or  any  draft,  instrument,  or  writing  in  the 
form  of  a  draft  of  the  Commian<»iers  of  the  Woods  and  Forests. 

In  the  acts  by  which  the  difierent  hant  have  been  raised,  com- 
mon clauses  have  usually  been  inserted,  in  substance  nearW  the 
same,  by  which  it  is  made  a  capital  offence  to  forge  certi&ates, 
debentures,  receipts,  &c.,  mentioned  in  the  acts.  (A) 

Some  enactments  respecting  the  forgery  of  dividend  warrants 
have  occurred  in  the  statutes  already  mentioned.     But  there  is  a 

Sneral  provision  as  to  the  forgery  of  these  instruments  contained  in 
e  1  Wm.  4,  c.  66,  which  will  be  stated  at  large  in  the  next  chapter, 
as  it  relates  not  only  to  dividend  warrants,  but  to  the  forgery  of 
bank  notes  and  other  securities  of  the  Bank  of  England. 

The  foigery  or  counterfeiting  of  any  exchequer  bill  is  made  a  Forgery  of  c»- 
felony  by  the  several  acts  passed,  usually  every  year,  authorizing  ^^^^^  ^»*-*' 

(g}  Sm  note  (<l),  Mjmi.  tBem  ffiven  to  the  commisnoiierg  for  the 

(A)  The  present  punishment  is  that  men-  reduction  of  the  national  debt,  for  or  in  re • 

tioned  in  note  (A),  oafe,  p.  415,  by  virtue  lation  to  the  granting  of  any  life  annuities, 

of  the  1  Wm,  4,  c.  66,  s.  I  and  26,  anfe,  or  the  aooepting  the  transfers  of  any  stock 

p.  408.  410,  and  1  Vict  c.  90,  a.  5,  ante,  for  any  life  annuities.*' 
p.  413.  (k)  As  in  the  37  Geo.  3,  c.  46,  s.  3, 

(0  Bepealed  by  the  1  Wm.  4,  c.  66,  41  Geo.  3,  c.  3,8.  4.  42 Geo.  3,  e. 8,8. 26. 

a.  31.  42  Geo.  3,  c.  58,  s.  20.    44  Geo.  3,c  47, 

(J)  The  9  Geo.  4,  c  16,  repeals  '«  all  s.  25.     44  Geo.  3,  c.  48,  s.  20.  45  Geo.  8, 

sQcki  powers  and  authorities  as  are  by  the  c.  12,  s.  25.    46  Geo.  3,  c.  33,  s.  25.    58 

48  Geo.  3,  c.  142,49  Geo.  3,  c.  64,  and  Geo.  3,  c  23,  s.  38.     5  Geo.  4.  e.  53, 

the  52  Geo.  3,  c.  129,  or  any  or  either  of  s.  22. 

£  E  2 
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the  issue  of  such  securities.  Latterly  it  has  been  enacted,  that  the 
clauses  of  the  48  Geo.  3,  c.  1,  entitled,  '^  An  act  for  regulating  the 
issuing  and  paying  off  of  Exchequer  Bills,"  shall  be  extended  to  the 
acts  subsequently  passed,  {I)  and  one  of  those  clauses,  (s.  9)  enacts, 

4l^Geo.3,c.  I,  « that  if  any  person  or  persons  shall  forge  or  counterfeit  any  exche- 
quer  bill  or  any  indorsement  or  writing  thereupon  or  therein,  or 
tender  in  payment  any  such  forged  or  counterfeited  bill,  or  any 
exchequer  bill  with  such  counterfeit  indorsement  or  writing  thereon, 
or  shall  demand  to  have  such  counterfeit  bill,  or  any  exchequer  bill 
with  such  counterfeit  indorsement  or  writing  thereupon,  or  therein, 

y     ^    ,  exchanged  for  ready  money  or  for  another  exchequer  bill,  by  any 

derey'''^^^"*  P®'^^^  ^^  persons,  body  or  bodies  politic  or  corporate,  who  shall  be 
obliged  or  required  to  exchange  the  same,  or  by  any  other  person 
or  persons  whatsoever,  knowing  the  bill  so  tendered  m  payment,  or 
demanded  to  be  exchanged,  or  the  indorsement  or  writing  tnereupon 
or  therein  to  be  foiged  or  counterfeited,  and  with  intent  to  defraud 
his  Majesty,  his  heirs  and  successors,  or  the  persons  to  be  appointed 
to  pay  off  the  same,  or  any  of  them,  or  to  pay  any  interest  there- 
upon, or  the  person  or  persons,  body  or  bodies  politic  or  corporate, 
who  shall  contract  to  circulate  or  exchange  the  same  or  any  ot  them, 
or  any  other  person  or  persons,  body  or  Dodies  politic  or  corporate ; 
then  every  such  person  or  persons  so  offending,  being  thereof  law* 
fully  convicted,  shall  be  adjudged  a  felon,  and  shall  suffer  as  in 
cases  of  felony  without  benefit  of  clergy." 

The  5  Vict.  c.  8,  entitled  "  An  Act  for  Funding  Excheauer  Bilk,*' 
by  sec.  26  enacts,  that  'Mf  any  person  or  persons  shall  foree  or 
counterfeit,  or  cause  or  procure  to  be  forged  or  coimterfeited,  or 
shall  willingly  act  or  assist  in  the  foiging  or  counterfeiting  any  receipt 
or  receipts  for  the  whole  or  any  part  or  parts  of  the  said  subscription 
towards  the  said  sum  of  five  millions,  either  with  or  without  the 
name  or  names  of  any  person  or  persons  being  inserted  therein  as 
the  subscriber  or  subscribers  thereto,  or  payer  or  payers  thereof  or 
of  any  part  or  parts  thereof,  or  shall  alter  any  number,  figure,  or 
word  therein,  or  utter  or  publish  as  true  any  such  false,  forged, 
counterfeited,  or  altered  receipt  or  receipts,  with  intent  to  deiraud 
the  governor  and  company  of  the  Bank  of  England,  or  any  body 
politic  or  corporate,  or  any  person  or  persons  whatsoever,  every  such 
person  or  persons  so  forging  or  counterfeiting,  or  causing  or  pro- 
curing to  be  forged  or  counterfeited,  or  willingly  acting  or  assisting 
in  the  forging  or  counterfeiting,  or  altering,  uttering,  or  publishing 
as  aforesaid,  being  thereof  convicted  in  due  form  of  law,  shall  be 
adjudged  guilty  of  felony,  and  liable  to  be  transported  beyond  the 
seas  for  life  or  for  any  term  not  less  than  seven  years,  or  to  be  im- 
prisoned for  any  term  not  exceeding  four  years,  nor  less  than  two 
years,  under  the  provisions  of  the  I  Vict  c.  84.  (m) 

.5  0eo.  4«c.  53.       The  5  Geo.  4,  c.  53,  entitled  **  An  Act  to  permit  the  Mutual 

Persons  coun- 


5  Vict,  c  8. 


(/)  The  last  act  on  this  subject,  the 
5  Vict  c.  8,  recites  the  48  Geo.  3,  c.  U 
and  b^  sec  3  enacts  that  every  the  clauses, 
&c.,  m  that  act  shall  be  extended  to  the 
Exchequer  Bills,  to  be  made  in  pursuance 
of  the  act  as  fully  as  if  the  clauses  were  re- 
peated in  the  act.  The  48  Geo.  3,  c.  1, 
ia  repealed  by  the  1  Wm.  4,  c.  68,  s.  31, 
as  far  ••  as  relates  to  any  forgery  or  other 


capital  felony  therein  mentioned."  "  Ne- 
vertheless," says  Mr.  Lonsdale,  Cr.  St.  100» 
"  the  annual  appropriation  acts  still  con- 
tinue to  have  inserted  in  them  the  before- 
mentioned  clause.  The  forgm^  of  Exche- 
quer Bills  under  these  acts  would  therefore 
^pear  to  be  capital.'* 
(m)  AnU,  p.  412. 
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Transfer  of  Capital  in  certain  Public  Stocks  or  Funds  transferable  terfciting 
at  the  Banks  of  England  and  Ireland  respectively,"  by  sec-  22,  *^*  j**^1[®*5 
enacts  that  "if  any  person  or  persons  shall  forge  or  counterfeit,  or  ocoTi.c.  53. 
cause  or  procure  to  be  forged  or  counterfeited,  or  shall  willingly  act 
or  assist  in  the  forging  or  counterfeiting  any  certificate  or  duplicate 
certificate  required  by  this  act,  or  shall  alter  any  number,  figure,  or 
Word  therein,  or  shall  alter  or  publish  as  true  any  such  false,  forged, 
counterfeited,  or  altered  certificate,  with  intent  to  defiraud  the 
governor  and  company  of  the  Bank  of  England,  or  the  governor 
and  company  of  the  Bank  of  Ireland,  or  any  body  politic  or  corpo- 
rate, or  any  person  or  persons  whomsoever,  every  such  person  or 
persons  so  forging  or  counterfeiting,  or  causing  or  procunng  to  bo 
foiged  or  counteneited,  or  willingly  acting  or  assisting  in  the  foiging 
or  counterfeiting,  or  altering,  uttering,  or  published  as  aforesaid, 
being  thereof  convicted  in  due  form  of  law  snail  be  adjudged  guilty 
of  felony,  and  shall  suffer  death  as  a  felon  without  benent  of 
clergy."  (n) 

In  conclusion  of  this  chapter  a  case  may  be  mentioned  in  which 
the  forgery  of  a  transfer  of  stock  and  the  construction  of  the 
33  Geo.  3,  c.  30,  s.  2  (now  repealed),  came  imder  consideration. 

The  indictment  chai^ged  that  one   W.  Harrison  was  possessed  Gades  cwie. 
of  and  entitled  to  50i  interest  or  share  in  the  consolidated  three  per  The  prisoner 
cent,  annuities;  and  that  whilst  W.  H.  was  so  possessed  of  and  gJu^onMi 
entitled  to  the  said  50&,  &c.,  the  prisoner  falsely  made,  forged,  and  indictment 
counterfeited  a  transfer  of  the  said  50i  interest  or  share,  with  the  cUmng  him 
name  of  the  said  W.  H.  thereto  subscribed,  purporting  to  have  been  J^Juigfer?" ^  * 
signed  by  the  said  W.  H.  "and  to  be  a  transfer  of  the  said  50/.,  &c.,  stock,  objcc- 
from  the' said  W.  H.  unto  one  W.  W.  the  tenor  of  which  was,  &c.,  *j^^^*^* 
(setting  it  out);  with  intent  to  defi^ud  the  governor  and  company  never  been  ac- 
of  the  Bank  of  England,  contrary  to  the  form  of  the  statute,  &c.    In  cepted  by  the 
other  counts  the  intent  was  laid  to  be  to  defraud  W.  H.  and  W.  W.  P^j|^"^^^ 
and  in  others  the  prisoner  was  charged  with  publishing  the  transfer,  ^  g^g^d,  and 
knowing  it  to  be  forged,  with  the  same  intent     There  were  also  that  the  trana- 
further  counts,  charging  the  prisoner  generally  with  forging  a  certain  "^.^^Ji*** 
transfer,  to  wit,  a  trander  of  an  interest  and  share,  viz.  50/.  interest  ^drding  to  the 
and  share  of  and  in  certain  annuities  transferable  at  the  Bank  of  rules  and 
England,  commonly  called  consolidated  three  per  cent,  annuities,  i^^^^^g^e 
without  stating  to  whom  the  stock  belonged,  or  reciting  the  statutes  overruled, 
relating  thereto,  in  fraud  of  the  same  several  persons.     It  appeared 
in  evidence  that  the  prisoner  and  one  H.  Uarland,  were  executors 
of  a  person  named  J.  Howard,  who  had  by  his  will  given  the  50/. 
in  the  three  per  cent  consols  to  his  grandson,  W.  Harrison,  and  that 
oif  the  1 1th  January,  1796,  they  transferred  the  same  into  the  name 
of  W.  Harrison ;  but  the  transfer  never  was  accepted  by  fV,  Har* 
rison.     Afterwards,   on   the    14th  January,  the   prisoner  brought 
his  own  son  with  him  to  the  bank,  and  represented  him  to  be 
W.  Harrison ;  and,  by  the  intervention  of  a  broker,  it  was  agreed 
that  the   stock  should  be  sold  to  W.  West.     The  prisoners  son 

(«)  Thb  provision  is  not  expressly  re-  1   Vict.  c.  90,  8.  5,  ante,  p.  413,  is  that 

pealed  by  the  1   Wm.  4,  c.   66,  but  the  mentioned  in  note  (A),  an/«,  p.  41 6.     As  to 

pnnisbment  of  death  is  abolished  by  the  the  punishment  of  principals  in  the  second 

first  section  of  that  statute,  and  the  present  degree  and  accessories,  see  the  1  Wm.  4, 

punishment  by  virtue  of  the  1  Wm.  4,  c.  66,  c.  66,  s.  25,  anie,  p.  410. 
s.  1,  and  26,  ante,  p.  408,  410,  and  the 
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in  his  presence  signed  the  transfer,  which  was  propeily  filled  up ; 
but  firom  the  dutcumstanoe  of  his  writing  the  name  with  a  double  a 
(Harrisson),  he  was  required  to  brii^  an  affidavit  that  he  was  the 
person  described  in  the  books  of  the  Bank,  by  the  name  of  Harrison 
with  a  single  s ;  and,  in  consequence,  the  broker  did  not  pay  over 
the  money  he  had  received  troia  West  for  the  stock,  and  the  transfer 
was  not  witnessed.  It  appeared  that  according  to  the  printed  form 
of  transfers  used  at  the  IBank  they  ou^t  to  be  witnessra;  and  also, 
that  there  were  positive  orders  at  the  Bank  not  to  transfer  any  stodc 
till  it  had  been  accepted.  But  this  last  rule  was  frequently  departed 
from  in  transfers  made  with  the  stock-jobbers ;  and  it  was  allowed 
by  the  rules  that  dividends  should  be  received  on  stock  before  it  was 
accepted.  On  behalf  of  the  prisoner  the  33  Greo.  3,  c.  28,  was 
cited,  which  required  that  books  should  be  kept  at  the  Bank  for  the 
entering  of  all  transfers,  which  should  be  conceived  in  proper  words 
for  that  purpose,  and  signed  by  the  parties  making  such  transfers, 
and  that  the  several  persons  to  whom  such  transfers  should  be  made 
should  underwrite  their  acceptance  thereof;  and  that  no  other 
method  of  transferring  or  assigning  the  said  annuities  should  be  good 
or  available  in  law.  (o)  And  it  was  objected  that  the  evidence 
did  not  support  the  indictment;  first,  for  want  of  Harrison's  ac- 
ceptance of  tne  transfer  made  to  him  by  the  executors  of  Howard; 
which  it  was  contended  was  necessary  to  make  the  transfer  complete, 
and  give  Harrison  possession  of  the  50/L  stock ;  secondly,  because  no 
transfer  at  all  could  be  made  until  the  stock  was  accepted ;  and, 
thirdly,  that  the  transfer  in  the  name  of  W.  Harrison  was  not 
witnessed,  and  therefore  not  available  in  law,  and  in  fact  no  transfer ; 
the  witnessing  being  part  of  the  words  in  which  transfers  were 
conceived,  {p)  The  jury  having  found  the  prisoner  guilty,  the  case 
was  argued  oefore  the  Judges  at  some  length,  the  counsel  for  the 
prosecution  relying  in  support  of  the  indictment  upon  the  second 
section  of  the  33  Geo.  3,  c.  30  (now  repealed) ;  and  ultimately  the 
objections  were  all  overruled,  and  the  ofience  was  holden  to  be 
complete.  It  is  stated  that  Buller,  J.,  in  delivering  the  opinion 
of  the  Judges,  observed  as  to  the  two  first  objections,  that  two 
answers  had  been  given,  first,  that  the  stock  vested  in  W.  H. 
by  the  mere  act  of  transfisrring  it  into  his  name,  and  that  if  he  had 
died  before  he  had  accepted  it,  yet  it  would  have  gone  to  hb 
executors  as  part  of  his  personal  estate ;  and,  secondly,  that  the 
nature  of  the  oflfence  would  not  have  been  altered  if  W.  H.  had  not 
had  any  stock  standing  in  his  name ;  for  the  transfer  foiged  by  the 
prisoner  was  complete  on  the  face  of  it,  and  imported  that  there  was 
such  a  description  of  stock  capable  of  being  transferred;  that 
neither  the  foigery  nor  the  fraud  would  have  hetn  less  complete  if 
Harrison  had  really  had  no  stock.  And  as  to  the  third  objection,  he 
said  that  the  Judges  were  all  of  opinion  that  the  entry  and  signatures, 
as  stated  in  the  indictment,  were  a  complete  transfer  wiUiout  the 
attestation  of  witnesses,  which  was  no  part  of  the  instrument,  but 
only  required  by  the  Bank  for  their  own  protecdou  ex  abundanii 
catUeld.  (q) 

(o)  A  clause  similar  in  substance  was  chancre  in  Moffatt's  case,  ante,  p.  356. 

enacted  by  the  35  Geo.  3,  a  14,  s.  16,  the  (9)  Cade's  case,   O.    B.    Feb.    1796. 

36  Geo.  3,  c.  12,  s.  16,  and  other  statutes.  East.  T.  1796,  and  O.  B.  June,  1796.     3 

(  p)  The  want  of  witnessing  was  com-  East,  P.  C.  c.  19,  s.  9,  p.  874.     2  Lncb, 

parwi  to  the  omissions  in  the  bill  of  ex-  732. 
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A  case  also  has  occurred  in  which  the  endeavouring  to  receive,  Pur's  cam. 
^c,  the  money  of  a  proprietor  of  stocky  within  the  statute  31  Geo.  2,  I'be  obtaining 
c.  22,  s.  37  (now  repealed),  came  under  consideration.  The  prisoner,  ^/^J^IJi^^'^ 
Francis  Parr,  applied  to  the  clerk  whose  business  it  was  to  issue  the  warnmt  at  the 
dividend  warrants  upon  the  3  per  cent  consols  stock,  in  the  name  Bank,  in  the 
of  Isaac  Hart,  for  a  warrant  for   half-a-year's  dividend;    using  JJ^^^^jer. 
the  words  '^  Isaac  Hart,  3,900^1"    He  also  signed  the  book  ^  Isaac  holdea  to  be  a 


warrant  was  then  delivered  to  nim.     A  few  minutes  afterwards  J?T?^®^* 
he  was  apprehended ;  and  it  did  not  appear  that  in  the  meantime  ^^^^  ^ 
he  had  made  any  application  at  the  pay-office,  or  had  even  gone  attempt  was 
towards  it,  or  taken  any  other  step  towards  obtaining  the  actual  m«ietore. 
payment  of  the  money.     It  was  objected  by  his  counsel  that  some  ^J^^tbe"" 
such  proceeding  was  necessary  to  the  completion  of  the  offence :  pa/-offioe. 
but  aner  his  conviction  the  point  being  submitted  to  the  considera- 
tion of  the   twelve  Judges,  thev  all  held  the  conviction  right ; 
and   Gould,  J.,  in  delivering  their  opinion,  said,  that  the  facts 
shewed  that  the  prisoner,  by    personating    the    proprietor,   and 
by  obtiuning  and  mdorsing  the  warrant  as  such,  thereby  made 
an  endeavour^  as  fiu:  as  it  went,  towards  receiving  the  dividend,  (r) 

It  was  held  that  a  power  of  attorney  to  transfer  government  stock 
signed,  sealed,  and  delivered,  was  a  deed  within  the  2  Gea  2, 
c.  25,  s.  1  (now  repealed),  {s) 

(r)  Parrs  case.  O.  B.  1787.    BSL  T.  52      8.  C.  2  Bing.  R.  413.    See  this  case 

1787.  I  Leach,  434.    2  East,  P.  C.  c  20,  more  fully  stated,  potL     As  the  forging 

8.  2,  p.  1005.     In  this  case,  J.  Hart«  the  such  a  power  of  attorney  is  made  an  oflfence 

propnetOT  of  the  stock,  was  examined  as  a  expressly  by  the  I  Wm.  4,  c.  66,  s.  6. 

witness  to  prove  the  identity  of  the  person  oMfe,  p.  417,  it  would  now  be  the  proper 

intended  to  be  defrauded.  course  to  proceed  upon  that  section. 

V«)  Rex  V.  Fauntleroy,  R.  &  M.  C.  C.  R. 
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See.  13, 
Knowingly 
purchasing  or 
receiving,  or 
having  in  pos« 


OF  FORGING    THE  SECURITIES  OF   THE  BANK  OF   ENGLAND. 

Soon  after  the  establishment  of  the  Bank  of  England,  it  was 
thought  necessary  to  make  especial  provision  against  the  offence  of 
forgine  its  securities.  The  former  statutes  relating  to  this  subject 
were  3ie  8  &  9  Wm.  3,  c  20,  s.  36,  the  15  Geo.  2,  c  13,  s.  11,  the 
45  Geo.  3,  c  89,  the  13  Geo.  3,  c.  79,  and  the  52  Geo.  3,  c  138, 
and  they  are  repealed  by  the  1  Wm.  4,  c  66,  s.  31. 

But  that  statute,  bj  sec.  3,  enacts,  '^  that  if  any  person  shall  forge 
or  alter^  or  shall  offer,  utter,  dispose  oi^  or  put  off,  knowing  the  same 
to  be  foiged  or  altered,  any  excnequer  bill  or  exchequer  debenture, 
or  any  indorsement  on  or  assignment  of  any  exchequer  bill  or 
exchequer  debenture,  or  any  bond  under  the  common  seal  of 
the  united  company  of  merchants  of  England  trading  to  the  East 
Indies,  commonly  called  an  East  India  bond,  or  any  indorsement  on 
or  assignment  of  any  East  India  bond,  or  any  note  or  bill  of 
exchange  of  the  governor  and  company  of  the  Bank  of  England, 
commonly  called  a  bank  note,  a  bank  bill  of  exchange,  or  a  bank 
post  bill,  or  any  indorsement  on  or  assignment  of  any  bank  note. 
Dank  bill  of  exchange,  or  bank  post  bill,  or  any  will,  testament, 
codicil,  or  testamentary  writing,  or  any  bill  of  exchange  or  any  pro- 
missory note  for  the  payment  of  money,  or  any  indorsement  on 
or  assignment  of  any  biu  of  exchange  or  promissory  note  for  the 
payment  of  money,  or  any  acceptance  of  any  bill  of  exchange, 
or  any  undertaking,  warrant,  or  order  for  the  payment  of  money, 
with  intent,  in  any  of  the  cases  aforesaid,  to  ae&aud  any  person 
whatsoever,  every  such  offender  shall  be  guilty  of  felony,  and,  being 
convicted  thereof,  shall  suffer  death  as  a  lelon.*'  (a) 

By  sec.  12,  "  if  any  person  shall,  without  lawful  excuse,  the  proof 
whereof  shall  lie  upon  the  party  accused,  purchase  or  receive  from 
any  other  person,  or  have  in  his  custody  or  possession,  (6)  any  foi^ged 


ra)  The  2  &  3  Wm.  4,  c  23,  ante,  p.  41 1, 
and  the  1  Vict.  c.  84,  g.  1 ,  have  done  away 
with  the  punighment  of  death  for  all  the 
offences  mentioned  in  this  section,  and  the 
present  punielunent  under  the  1  Vict  e.  84, 
8.  1,2,  and  3,  ante,  p.  412,  is  transporta- 
tion for  life,  or  for  any  term  not  less  than 
seven  years,  or  imprisonment  for  any  term 
not  exceeding  foar.  nor  less  than  two 
years,  with  or  without  hard  labour,  in  the 
common  gaol  or  house  of  correction,  and 
the  offen£r  may  be  directed  to  be  kept  in 


solitary  confinement  for  any  portion  or 
portions  of  such  imprisonment,  not  exceed- 
ing one  month  at  any  one  time,  and  not  ex- 
ceeding three  montns  in  the  space  of  any 
one  year,  as  to  the  court  in  its  discretion 
shall  seem  meet.  See  ante^  p.  409,  et  teq, 
for  the  general  provisions  of  the  1  Wm.  4, 
C  66,  and  anfo,^.  410,  for  the  punishment 
of  principals  in  the  second  degree  and 
accessories. 

{b)  See  sec  28,  ante,  p.  410,  and  Rex  e. 
Rowley,  Russ.  &  Ry.  ilO,  pott,  p.  429. 
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bank  note,  bank  bill  of  exchange,  or  bank  post  bill,  or  blank  bank  lenion,  forged 
note,  blank  bank  bill  of  exchange,  or  blank  bank  post  bill,  knowing  ^**^  ^^^^ 
the  same  respectively  to  be  foreed,  every  such  offender  shall  be 
guilty  of  felony,  and,  being  convicted  thereof,  shall  be  transported 
beyond  the  seas  for  the  term  of  fourteen  years."  (c) 

By  sec.  13,  "  if  any  person  shall,  without  the  authority  of  the^o-  Sec.  13. 
vemor  and  company  of  the  Bank  of  England,  to  be   proved  l>y  Making  or 
the  party  accused,  make  or  use,  or  shall,  without  lawful  excuse,  to  be  out  authority, 
proi^ed  by  the  party  accused,  knowingly  have  in  his  custody  or  pos-  any  mould 
session,  (6)  any  frame,  mould,  or  instrument  for  the  making  of  paper  *"*"  ™«l^mp 
with  the  words  **  Bank   of  England"  visible  in   the  substance  of  Sro^g«  Baii 
the  paper,  or  for  the  making  of  paper  with  curved  or  waving  bar  of  England,** 
lines,  or  with  the  laying  wire  lines  thereof  in  a  waving  or  curved  ^^^^^  '^^  ^^^ 
shape,  or  with  any  tiumber,  sum,  or  amount,  expressed  in  a  word  or  ^  for  i^ing 
words  in  Roman  letters,  visible  in  the  substance  of  the  paper ;  or  if  paper  mth 
any  person  shall,  without  such  authority,  to  be  proved  as  aforesaid,  cwrred  bar 
manufi^ture,  use,  sell,  expose  to  sale,  utter,  or  dispose  of,  or  shall,  K°Ung  such*^ 
without  lawM  excuse,  to  be  proved  as  aforesaid,  knowingly  have  in  paper, 
his  custodv  or  possession,  (6)  any  paper  whatsoever  with  the  words 
*^  Bank  of  England"  visible  in  the  substance  of  the  paper,  or  any 
paper  with  curved  or  waving  bar  lines,  or  with  the  laymg  wire  lines 
thereof  in  a  waving  or  curved  shape,  or  with  any  number,  sum, 
or  amount,  expressed  in  a  word  or  words  in  Roman  letters,  appear- 
ing visible  in  me  substance  of  the  paper ;  or  if  any  person,  without 
such  authority,  to  be  proved  as  aforesaid,  shall,  by  any  art  or  con- 
trivance, cause  the  words  **  Bank  of  England"  to  appear  visible 
in  the  substance  of  any  paper,  or  cause   the   numencal  sum  or 
amount  of  any  bank  note,  bank  bill  of  exchange,  or  bank  post  bill, 
blank  bank  note,  blank  bank  bill  of  exchange,  or  blank  bank  post 
bill,  in  a  word  or  words  in  Roman  letters,  to  appear  visible  in 
the   substance   of  the  paper  whereon  the  same  shall  be  written 
or  printed ;  every  such  offender  shall  be  guilty  of  felony,  and,  being 
convicted  thereof,  shall  be  transported  beyond  the  seas  for  the  term 
of  fourteen  years."  (c) 

By  sec.  14,  "  nothing  herein  contained  shall  prevent  any  person  gee.  h. 
from  issuing  any  bill  of  exchange  or  promissory  note  having  the  Proviso  as  to 
amount  thereof  expressed  in  gmneas,  or  in  a  numerical  figure  or  P*P®r."**^ 
fij^res  denoting  the  amount  thereof  in  pounds  sterling  appearing  exchange.  &c. 
visible  in  the  substance  of  the  paper  upon  which  the  same  shau 
be  written  or  printed,  nor  shall  prevent  any  person  from  making, 
using,   or  selling  any   paper  having  waving  or  curved  lines,  or 
any   other  devices   in  the   nature   of  watermarks,  visible   in  the 
substance  of  the  paper,  not  being  bar  lines  or  laying  wire  lines,  pro- 
vided the  same  are  not  so  contrived  as  to  form  the  groundwork 
or  texture  of  the  paper,  or  to  resemble  the  waving  or  curved  laying 
wire  lines  or  bar  lines  or  the  watermarks  of  the  paper  used  by 
the  governor  and  company  of  the  Bank  of  England." 

By  sec.  15,  "if  any  person  shall  engrave  or  anywise  make  upon  ge^.  is. 
any  plate  whatever,  or  upon  any  wood,  stone,  or  other  material,  any  Engraving  on 

Eromissory  note  or  bill  of  excnange,  or  blank  promissory  note  or  *"y  p'**©.  **«., 
lank  bill  of  exchange,  or  part  of  a  promissory  note  or  bill   of  ^tJ*yMik 

{b)  See  sec.  28,  ante,  p.  410. 

(c)  As  to  principals  in  the  second  degree  and  accessories,  sec  sec.  26,  ante,  p.  410. 
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bulk  note,  exchange^  purporting  to  be  a  bank  note,  bank  bill  of  exchange, 

OT  hav^  ""^1,  or  bank  poet  bill,  or  blank  bank  note,  blank  bank  UU  of  exchangr, 

platej&c.^  or  blank  bank  post  bill,  or  part  of  a  bank  note,  bank  Inll  of  exchange, 

uttering  or  or  bank  po6t  bill,  without  tne  authority  of  the  eovemor  and  oompaaj 

u*Tw£i2r^  of  the  Bank  of  England,  to  be  proved  by  3ie  party  accused ;  «r 

a  Mank  bank  if  any  pcFBon  shall  use  such  plate,  wood,  stone,  or  other  material,  or 

note,  &c.,  sball  any  other  instrument  or  device,  for  the  making  or  printing  any  boidk 

^itEout^tho-   '*^^'  '^"'^  ^^^^  ^^  exchange,  or  bank  post  bill,  or  blank  bank  note, 
rity.  blank  bank  bill  of  exchange,  or  blank  bank  post  bill,  or  part  of 

a  bank  note,  bank  bill  of  exchange,  or  bank  post  bill,  without  such 
authority,  to  be  proved  as  aforesaid ;  or  if  any  person  shall,  without 
lawful  excuse,  the  proof  whereof  shall  lie  on  the  party  accused;, 
knowingly  have  in  nis  custody  or  possession  {d)  any  such  plate, 
wood,  stone,  or  other  material,  or  any  such  instrument  or  device ;  or 
if  any  person  shall,  without  such  authority,  to  be  proved  as  aforesaid, 
knowingly  offer,  utter,  dispose  of,  or  put  off  any  paper  opon  which 
any  blank  bank  note,  blank  bank  bill  of  exchange,  or  blank  bank  post 
biU,  or  part  of  a  bank  note,  bank  bill  of  exchange,  or  bank  post  oiU, 
shall  be  made  or  printed ;  or  if  any  person  snaU,  without  lawfiil 
excuse,  to  be  proved  as  aforesaid,  knowingly  have  in  his  custody 
or  possession  {d)  any  such  paper ;  every  such  ofiender  shall  be 
euilty  of  felony,  and,  being  convicted  thereof  shall  be  transported 
beyond  the  seas  for  the  term  of  fourteen  years."  {e) 
Sec.  16.  Dj  sec.  16,  ^'if  any  person  shall  engrave  or  in  anywise  make 

Engraving  on    upon  any  plate  whatever,  or  upon  any  woK)d,  stone,  or  other  material, 
^y^^.      '  any  wonl,  number,  figure,  cluaracter,  or  ornament,  the  impression 
number,  or        taken  fix>m  which  shall  resemble,  or  apparently  be  intended  to 
omuncnt  re-     resemble,  any  part  of  a  bank  note,  bank  bill  of  exchange,  or  bank 
put  of?  bank    Pp^^  ^^^U  without  the  authority  of  the  eovemor  and  company  of  the 
note, &c.,or      Bank  of  England,  to  be  proved  by  the  party  accused;  or  if  any 
using  or  baving  person  shall  usc  any  such  plate,  wood,  stone,  or  other  material, 
pSt^^tc,  or    or  any  other  instrument  or  device,  for  the  making  npon  any  paper  or 
ottering  or        Other  material  the  impression  of  any  word,  number,  wure,  character, 
having  any        ^^  ornament  which  shall  resemble,  or  apparently  be  intended  to 
w^  there      resemble,  any  part  of  a  bank  note,  bank  duI  of  exchange,  or  bank 
shall  be  an  im-   post  bill,  without  such  authority,  to  be  proved  as  aforesaid ;  or  if  any 
P][^^|^^^       person  shall,  without  lawftil  excuse,  the  proof  whereof  shall  lie 
nunber,  &c.      on  the  party  accused,  knowingly  have  in  his  custody  or  possesnon  (d) 
any  such  plate,  wood,  stone,  or  other  material,  or  any  such  instru- 
ment or  device ;  or  if  any  person  shall,  without  such  authority,  to  be 
proved  as  aforesaid,  knowingly  offer,  utter,  dispose  of,  or  put  c^  any 
paper  or  other  material  upon  which  there  shall  be  an  impresnon  of 
any  such  matter  as  aforesaid ;  or  if  any  person  shall,  without  kwM 
excuse,  to  be  proved  as  aforesaid,  knowingly  have  in  his  custody  or 
possession  (d)  any  paper  or  other  material  upon  which  there  shall  be 
an  impression  of  any  such  matter  as  aforesaid  ;  every  such  ofiender 
shall  DC  guilty  of  felony,  and,  being  convicted  thereof,  shall  be 
transported  beyond  the  seas  for  the  term  of  fourteen  years."  (e) 
1  Geo.  4,c.92,       The  1  Geo.  4,  c.  92,  after  reciting  the  increase  of  the  foigeiy  of 
?•  ^•-J'^''*^''  the  notes  of  the  governor  and  company  of  the  Bank  of  England,  and 
"^'     '  ^       the  difiiculty  of  detection,  and  a  new  plan  for  printing  such  notes 

(d)  See  sec  28,  anU,  p.  410.  principals  in  the  second  degiw  and  aooes- 

(e)  See  sec  25^  ajile,-p.  410,  as  to  the      sories. 
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enacts  (by  s.  I),  *^  that  if  any  penson  or  persons  (other  than  the  any  pimtes  for 

oflice»9  workmen,  servants^  and  agents  for  the  time  being  of  the  producing  an 

said  governor  and  company,  to  be  authorized  and  appomted  for  ^^^^'^^^ 

that  purpoae  by    the   said  governor  and  company,  and  for  the  partofabiiik 

use    of    the    said  governor  and  company  oniy,)  shall  encnrave,  Hp^^^}^ 

cut,  etch,  scrape,  or  l>y  anv  other  art,  means,  or  device  make,  or  ^;^^,^' 

shall  cause  or  procure  to  he  engraved,  cut,  etched,  scraped,  or  by  aathority ; 

any  other  art,  means,  or  device  made,  or  shall  knowingly  aid  or 

assist  in  the  engraving,  cutting,  etching,  scraping,  or  by  any  other 

art,  means,  or  device  making  in  or  upon  any  plate  of  copper,  brass, 

liteel,  iron,  pewter,  or  of  any  other  metal  or  mixtures  of  metal,  or 

upon  wood  or  other  materials,  or  any  plate  whatsoever,  for  the  pui^ 

'pose  of  producing  a  print  or  impression  of  all  or  any  part  or  parts 

of  a  banic  note,  or  of  a  blank  bank  note,  of  the  said  governor  and 

company,  of  the    description    aforesaid,  without  an  authority  in 

writmg  from  the  said  governor  and  company,  or  shall  use  any  such  or  using  tuch 

plate  so  engraved,  cut,  etched,  scraped,  or  by  any  other  art,  means,  or  ^^^^  * 

device  made,  or  shall  use  any  other  instrument  or  contrivance  for  the 

making  or  printing  any  such  bank  note  or  blank  bank  note,  or  part  of 

a  bank  note  of  the  description  aforesaid ;  or  if  any  person  or  persons  or  having  such 

shall  from  and  after  the  passing  of  this  act,  without  such  authori^  ^^}^  ^^'^ 

laa  aforesaid,  knowingly  and  without  lawful  excuse  have  in  his,  her,  ing^yTm. 

lor  their  custody,  any  such  plate  or  instrument,  or,  without  such  pression  from 

(authority  as  aforesaid,  shall  Knowingly  or  wilfully  utter,  publish,  *** 

dispose  of^  or  put  away  any  such  blank  bank  note,  or  part  of  such 

bank  note,  of  the  description  aforesaid,  eve^  person  so  offending  in 

Any  of  the  cases  aforesaid,  and  being  thereof  convicted  according  to 

law,  shall  be  adjudged  a  felon,  and  shall  be  transported  for  the  term 

of  fourteen  years." 

The  second  section,  after  reciting  that  divers  frauds  had  been  Sec  % 
practised  by  making  and  publishing  papers  with  certain  words  and  ^f^^|^^^ 
characters  so  nearly  resemolhig  the  notes  of  the  govemcnr  and  com-  engnwUi 
pany  of  the  Bank  of  England,  as  to  appear,  to  imorant  and  unwary  on  any  ^i 
penons,  to  be  the  notes  of  the  said  governor  and  company ;  and  that  ^^^^^' 
It  was  necessary  for  the  security  of  the  public  that  such  practices  as  ground  work 
applied  to  the  notes  of  the  said  governor  and  company  of  the  afore-  intended  to 
said  description  should  be  prevented,  enacts,  ^*  that  if  any  person  or  !^^^^^ 
persons  from  and  after  the  pasring  of  the  act,  diaU  engrave,  cut,  of  a  B«ik 
etch,  scrape,  or  by  any  other  art,  means,  or  device  make,  or  shall  of  England 
cause  or  prociue  to  be  engraved,  cut,  etched,  scraped,  or  by  any  SI^3Ij!rity*of 
other  art,  means  or  contrivance  made,  or  shall  knowingly  aid  or  the  bank ; 
assist  in  the  engraving,  cutting,  etching,  scraping,  or  by  any  other 
art,  means,  or  contrivance  making,  in  or  upon  any  plate  of  copper, 
brass,  steel,  iron,  pewter,  or  of  any  other  metal  or  mixture  of  metals, 
or  upon  wood  or  any  other  matenals,  or  upon  any  plate  whatsoever, 
any  line  work,  as  or  for  the  groimd  work  of  a  promissory  note  or 
bill  of  exchange,  the  impression  taken  from  which  line  work  shall 
')e  intended  to  resemble  the  ground  work  of  a  bank  note  of  the  said 
governor  and  company  of  the  description  aforesaid,  or  any  device, 
ihe  impression  taken  nrom  which  shall  contain  the  words  ^*  Bank  c^ 
^^land,"  in  white  letters,  upon  a  black,  sable,  or  dark  ground, 
ither  with  or  without  white  or  other  lines  therein,  or  shall  contain 
1  any  part  thereof  the  numerical  sum  or  amount  of  any  promissory 
iote  or  bill  of  exchange  in  black  and  red  register  work,  or  shall 
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shew  the  reveised  contents  of  a  promiasory  note  or  bill  of  exchange, 
or  of  any  part  of  a  promissory  note  or  bill  of  exchange,  or  shall  contain 
any  word  or  words,  figure  or  figures,  character  or  characters,  pattern 
or  patterns,  which  shall  be  intended  to  resemble  the  whole  or  any 
part  of  the  matter  or  ornaments  of  any  bank  note  of  the  description 
aforesaid,  or  shall  contain  any  word,  number,  figure,  or  character  in 
white,  on  a  black,  sable,  or  dark  ground,  either  with  or  without 
white  or  other  lines  therein,  which  shall  be  intended  to  resemble 
the  numerical  sum  or  amount  in  the  margin,  or  any  other  part  of 
the  bank  note  of  the  said  governor  and  company,  without  an  au- 
thority in  writing  for  that  purpose  from  the  said  governor  and  com* 
pany,  to  be  produced  and  proved  by  the  party  accused ;  or  if  any 
person  or  persons  shall,  from  and  after  the  passing  of  this  act,  (with- 
out such  authority  as  aforesaid,)  use  any  such  plate,  wood,  or  other 
materials,  so  engraved,  cut,  etched,  scraped,  or  by  any  other  art, 
means,  or  contrivance  made,  or  shall  use  any  other  instrument  or 
contrivance  for  the  making  or  printing  upon  any  paper  or  other 
material,  any  word  or  woras,  figure  or  figures,  character  or  charac- 
ters, pattern  or  patterns,  which  shall  be  intended  to  resemble  the 
whole  or  any  part  of  the  matter  or  dmaments  of  any  such  note  of 
the  said  governor  and  company,  of  the  description  a&resaid,  or  any 
word,  figure,  or  character,  in  white,  on  a  black,  sable,  or  dark  ground, 
either  with  or  without  white  or  other  lines  therein,  which  shall  be 
apparendy  intended  to  resemble  the  numerical  sum  or  amount  in 
the  margin,  or  any  other  part  of  any  bank  note  of  the  said  goyemor 
and  company ;  or  if  any  person  or  persons  shall,  from  and  after  the 

Cing  of  this  act,  without  such  authority  as  aforesaid,  knowingly 
I  in  his,  her,  or  their  custody  or  possession,  any  such  plate  or 
instrument,  or  shall  knowingly  and  wilfully  utter,  publish  or  dispose 
of,  or  put  away  any  paper  or  other  material  containing  any  such 
word  or  words,  figure  or  figures,  character  or  characters^  pattern  or 
patterns  as  aforesaid,  or  shall  knowingly  or  willingly  have  m  his,  her, 
or  their  custody  or  possession  any  paper  or  other  material  containing 
any  such  word  or  words,  figure  or  figures,  character  or  characters, 
pattern  or  patterns  as  aforesaid,  (without  lawful  excuse,  the  pnx>f 
whereof  shall  lie  upon  the  person  accused),  every  person  so  offend- 
ing in  any  of  the  cases  aforesaid,  and  being  convicted  thereof  ac- 
cording to  law,  shall  be  adjudged  a  felon,  and  shall  be  transported 
for  the  term  of  fourteen  years," 

The  third  section,  after  reciting  that  it  was  expedient  that  the 
name  or  names  of  the  person  or  persons  intrusted  and  authorized  by 
the  said  governor  and  company  to  sign  bank  notes  on  bebaVf  of  the 
said  governor  and  company,  should  be  impressed  by  machinery  upon 
bank  notes  of  the  description  aforesaid,  in  such  form  as  might  from 
time  to  time  be  adopted  by  the  said  governor  and  company,  instead 
of  being  subscribed  in  the  handwriting  of  such  person  or  persons 
respectively,  and  that  doubts  might  anse  respecting  the  validity  of 
such  notes ;  enacts,  '<  that  all  bank  notes  of  the  said  goyemor  and 
company  of  the  description  aforesaid,  whereon  the  name  or  names 
of  any  person  or  persons  intnisted  or  authorized  to  sign  such  notes 
on  behalf  of  the  said  governor  and  company  shall  or  may  be  im- 
pressed by  machinery  provided  for  that  purpose  by  the  said  goyemor 
and  company,  and  witti  the  authority  of  the  said  governor  and  com- 
pany, shall  he  and  be  taken  to  be  good  and  valid  to  all  intents  and 
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purposes,  as  if  such  notes  bad  been  subscribed  in  the  proper  hand- 
writing of  the  person  or  persons  intrusted  or  authorized  by  the  said 
governor  and  company  to  sign  the  same  respectively,  and  shall  be 
deemed  and  taken  to  be  bank  notes  within  the  meaning  of  all  laws 
and  statutes  whatsoever,  and  shall  and  may  be  described  as  bank 
notes  in  all  indictments  and  other  criminal  and  civil  proceedings 
whatsoever;  any  law,  statute,  or  usage  to  the  contrary  notwith- 
standing." 

A  case  has  been  already  noticed  in  which  it  was  holden,  upon  Cases  opoa 
one  of  the  statutes  relating  to  forgeries  upon  the  Bank  of  England,  *^®  repealed 
namely,  the  8  &  9  Wm.  3,  c.  20,  s.  36,  (now  repealed)  that  the  ex-  ■**^***- 
punging  by  means  of  lemon-juice  an  indorsement  on  a  bank  note, 
was  a  raising  of  the  indorsement  {e)     And  in  the  inquiry  in  a 
former  chapter  as  to  the  resemblance  which  the  forged  instrument 
must  bear  to  one  that  is  genuine,  a  case   upon  the  15  Geo.  2, 
c.  13,  s.  11,  (now  repealed)  was  mentioned,  where  it  was  holden 
that  the  resemblance  to  a  bank  note  must  appear  on  the  face  of  the 
instrument;  and  that  a  signature  "  for  Self  and  Co."  of"  my  bank 
in  England,"  did  not  support  an  allegation  that  the  paper  pur- 
ported to  be  a  bank  note :  and  further,  that  the  representation  of  the 
prisoner  could  not  alter  the  purport  of  the  instrument  (/) 

The  45  Geo.  3,  c.  89,  s.  6,  made  it  felony  if  any  person  should  Fo»se«8i«i  oTs 
knowingly  have  "in  his,  her,  or  their  possession  or  custody,"  &c,  ^'B:^"^*' 
any  forged  bank  note,  &c.,  and  in  a  case  upon  this  section,  in  which 
the  circumstances  necessary  to  constitute  "  the  haying  in  possession  " 
of  forged  notes  came  under  the  consideration  of  the  Judges,  they 
seemed  to  be  of  opinion,  that  every  uttering  included  having  in 
custody  and  possession  within  the  statute:  and  some  of  them 
thought,  that  without  actual  possession,  if  the  notes  had  been  put  in 
any  place  under  the  prisoner's  controul,  and  by  his  direction,  the 
result  would  have  been  the  same,  {g) 

In  a  case  upon  the  13  Geo.  3,  c.  79,  s.  2,  (now  repealed)  which  Tomimtfy 
subjected   to  imprisonment  any   person  who  should  "  knowingly  coMtitute  aw 
and  wilfully  publish  or  utter  any  promissory  note  "  of  the  descnp-  intSiiMnt* 
tion  therein  mentioned,  it  was  holden  that  shewing  to  a  person  an  shouldie 
instrument  with  an  intent  to  raise  a  false  idea  of  the  party's  sub-  ^SJ**^*^'*^  ^ 
stance,  did  not  come  within  its  provisions :  and  also  that  the  leaving  ^endertd,  or 
it  afterwards,  sealed  up,  with  tne  person  to  whom  it  was  shewn,  vsedinsome 
under  cover,  that  he  might  take  charge  of  it,  as  being  too  valuable  ^^  ^^  ^^^ 
to  be  carried  about,  was  not  an  utterins  or  publishing.     The  de-  «T«ditiipon  it. 
fendant  was  indicted  for  uttering  and  publishing  a  certain  promissoiy 
note  answering  the  description  in  the  1 3  Geo.  3,  c.  79,  s.  2.      The 
defendant  had  introduced  himself  to  an  innkeeper  at  Brighton  upon 
a  febricated  story,  and  in  order  to  persuade  him  that  he  was  a  man 
of  substance,  one  day  after  dinner,  ne  pulled  out  a  pocket  book,  and 
showed  the  innkeeper  a  500/L  and  a  50^  note  of  the  above  descrip- 
tion, of  which,  at  the  time,  he  only  saw  the  sums  and  general  form : 
the  defendant  said  that  he  did  not  like  to  carry  so  much  property 
about  him,  and  desired  the  innkeeper  to  take  care  of  them  for  him  ; 
the  innkeeper  took  charge  of  them  accordingly ;  they  were  put  into- 

(e)  Rex   V.   Bigg,   3    P.    Wms.   419,  (a)  Rex  v.  Rowley,  Russ.  &  Ry.  110, 

atde,  p.  323.  and  see  the  I  Wm.   4,  c.  66,  b<  28,  cmfer 

(/)  Jone9*9  case,  an/e,  p.  354.  p.  410. 
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a  cover,  and  sealed  up  by  the  defendant  faimfielf ;  and  the  innkeepcs* 
received  them  fix)ni  him  in  an  envelope,  which,  after  some  tim^ 
upon  some  susfMcions  created  by  the  defendant's  conduct,  he  broke 
open,  and  fouml  them  to  contain  the  notes  above  mentioned.  Th> 
prisoner  was  convicted,  but  upon  a  case  reserved  on  the  question, 
whether  there  was  a  sufficient  uttering  and  publishing,  the  Judges 
held  the  conviction  wrong,  being  of  opinion  that  this  did  not  amount 
to  an  utterinff.  That  in  order  to  make  it  an  uttering,  they  seemed 
to  be  of  opinion  that  it  should  be  parted  with,  or  tendered,  or  of- 
fered, or  used  in  some  way  to  get  money  or  credit  u{)on  it  (A) 
Palmer  and  Amouffst  the  few  reported  decisions  upon  the  particular  oonstruc- 

W^fv^wT^*  don  of  ihe  repealed  statutes,  it  appears  to  have  oeen  holden  that  a 
oftlieprnoiierB  peison  knowingly  delivering  a  foiged  bank  note  to  another,  fiir 
fcnowii^y  the  purpose  of  its  being  knowingly  uttered  by  such  person,  mi^t, 
ffrSuttk  ^"  ^^^^'^  ^®  ^^^  ^^^  uttered  accordingly,  hie  convicted  of  havmg 
Boteto tlw  *' disposed  of  and  put  away  "  such  note  within  the  statute  15  Geo. 
other  priffmer  2,  c  13,  8.  11  (now  repealed).  The  indictment  charged  the  two 
S'iu'bwS**^  prisoners,  Palmer  and  Hudson,  in  one  of  several  counts,  with  felo- 
knowingly  niously  disposing  of  and  putting  away  a  foiged  bank  note,  knowing 
uttered  by  tier,  it  to  be  forged.  It  appealed  tmit  Palmer  had  been  in  the  habit  df 
2^1^^^  putting  off  foiged  bank  notes,  and  had  employed  Hudson  in  putting 
«onliiifflv.  H  them  off;  that  on  a  certain  day  being  at  a  pubUc  house,  he  sent  out 
wM  hoUton  Hudson  with  the  forged  note  in  question,  for  the  purpose  of  pasrang 
^^^"wCo'de-  **»  ^^  ®^  ^®"^  ^  *  neighbouring  shop,  purchased  some  handker- 


liveredguch  cUcfs  fer  six  shillings,  and  tendered  the  note  in  payment,  which 
note,  n^tbe  i^nis  suq^ected  and  stopped,  and,  upon  examination,  speared  to  be 
^UrUu^^  foiged;  that  on  the  evening  of  the  same  day,  Palmer  went  with  her 
poMd  of  and  to  the  shop,  and  when  he  got  there  said, ''  This  woman  has  been 
put  mway''  the  here  to-day,  and  offered  a  two  pound  note  which  you  have  stopped ; 
^1^*^^  2  ^^  ^  °^y  ^^^  <U3^  I  must  have  either  the  note  or  the  change.'* 
c.  I3,9.ii.       Upon  these  fects  it  was  objected  by  the  counsel  for  the  prisoners, 

that  the  evidence  related  to  two  distinct  and  separate  offences,  and 
not  to  one  joint  offence ;  and  the  learned  Judge  directed  the  jury 
to  consider  whether  the  woman  was  guilty  of  uttering  the  note  at 
the  shop,  or  the  man  of  disposing  of  it  to  her;  but  told  them 
that  they  could  not  convict  both ;  taat  the  man  could  not  be  con- 
victed, unless  they  were  satisfied  that  he  gave  the  very  note  stated 
in  the  indictment  to  the  woman  for  a  fraudulent  purpose,  knowing 
it  to  be  a  bad  one ;  nor  the  woman,  unless  they  were  satisfied 
that  she  put  the  note  away  knowing  it  to  be  forged ;  and  that  they 
must  consider  which  they  would  convict,  if  either  appeared  to  be 
guilty.  The  jury  acquitted  the  woman,  and  found  r aimer  guilty; 
but  judgment  was  respited,  in  order  that  the  opinion  of  the  Judges 
might  be  taken  upon  the  question,  whether  the  evidence  given 
would  support  the  conviction.  Their  opinion  was  afterwards  de- 
livered by  Rooke,  J.,  who  first  stated  with  respect  to  one  of  the 
counts  in  the  indictment  which  charged  the  prisoners  with  uttering 
and  pubUshing  the  note  as  true,  knowing  it  to  be  foiged,  that  it 
seemed  to  be  toe  general  opinion  of  the  Judges,  that  if  the  woman 
had  not  known  tne  note  to  be  forged.  Palmer  might  have  been 
rightly  convicted  on  that  count ;  according  to  the  doctrine,  that 
where  an  innocent  person  is  employed  for  a  criminal  purpose,  the 
employer  must  be  answerable :  (j)  but  as  it  appeared  that  sne  knew 

(A)  Rex  o.  Shokard,  Ross.  &  Ry.  200.  (i)  Foet  349.    Amte,  Vol.  l,p.  484. 
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the  note  to  be  foi^,  the  Judges  had  fonned  no  opinion  upon  the 
evidence  as  applyuig  to  that  count,  thinking  it  sufficient  to  conmder 
the  case  upon  the  count  which  charged  the  prisoners  with  disposing 
of  and  putting  away  the  note  in  question.  He  then  proceeded  to 
state,  that  upon  the  point  whether  the  facts  amounted  to  a  disposing 
otor  putting  away,  within  the  meaning  of  the  15  Gea  2,c  13,  s.  11, 
there  had  been  a  considerable  difference  of  opinion  amongst  the 
Judges.  That  some  of  them  had  holden,  that  this  was  not  an 
oflence  within  the  statute,  because  till  the  woman  had  uttered  the 
note  it  ought  to  be  considered  as  in  the  possession  of  the  man ;  and 
when  she  did  utter  it,  the  man  was  omy  an  accessory  before  the 
fact,  and  should  have  been  so  indicted.  But  that  the  miyc»ity  of 
the  Judges  were  of  opinion  that  the  conviction  was  right  And  as 
to  the  constructive  possession,  he  observed,  that  it  is  oy  fiction  of 
law  only  that  when  the  actual  possession  is  in  one  person  the  con- 
structive possession  shall  be  considered  in  another ;  and  that  these 
fictions  are  adopted  for  the  sake  of  promoting  justice,  but  ou^t  not 
to  be  adopted  when  they  tend  to  defeat  that  purpose.'*  (j) 

And  we  have  seen  tliat  it  has  since  been  held  that  giving  a  fcrged 
note  to  an  innocent  agent,  or  an  accomplice,  that  he  may  pass  it,  was 
a  disposing  of  and  putting  it  away,  within  the  15  Gea  2,  c-  13.  (*) 

In  a  case  upon  the  45  Geo.  3,  c.  89,  s.  2,  (now  repealed)  an  Holde»*8 «»». 
objection  was  taken  to  the  indictment,  that  it  did  not  point  out  in « (n«ct- 
the  name  of  the  person  to  whom  the  foiged  note  was  disposed ;  "^.*  *** 
but,  upon  aiffument  in  the  Exchequer  Chamber  before  the  twelve  SgwPblS^ 
Judges,  Lord  Ellenborough,  C.  J.,  observed,  that  the  indictment  w^t.  n  is  not 
contained  everv  word  which  the  statute  uses  for  constituting  the  "«<'«»*0  *<> 
offence ;  and  that  the  statute  did  not  contain  the  wordiB,  « to  any  tbTJ^w  i^ 
])erson  or  persons  f  but  to  put  off  with  intent  to  defraud  the  gov^emor  V^  •way. 
and  company  of  the  Bank  of  England ;  and  the  Ju^es  held  the 
indictment  to  be  sufficient  (Q 

Another  point  arose  in  the  same  case,  upon  the  evidence,  from  And  this  of- 
which  it  appeared  that  the  notes,  which  the  prisoners  were  chiurged  Jj!J^|^**^ 
with  havmg  disposed  of  and  put  away,  were  furnished  bv  the  pri-  S^:llHtiip- 
soners  in  consequence  of  an  application  made  to  them  by  agents  pov  that  the 
employed  for  that  purpose  by  the  Bank,  and  that  they  were  deli-  f^^^^ 
vered  to  soch  agents  as  foiged  notes,  for  the   purpose,  of  being  the  primed 
disposed  of  by  them.     The  tacts  were,  that  in  consequence  of  a  ^  acents 
great  number  of  foiged  notes  having  been  circulated  in  the  neigh-  JSb^to^ 
bourhood,  two   persons,   named   l^w  and  Whitehead,  were  em-  pocvrcthem 
ployed  by  the  magistrates,  with  the  approbation  of  die  agents  for  ™n  ^ 
the  Bank,  to  detect  those  who  were  suspected  to  be  the  utterers.  SJttiTn^ 
The  prisoners  did  not  pay  the  notes  to  l%aw  and  Whitehead  as  wm  ddivered 


(J)  Rex  9.  Palmer  and  Hudsoii,  1804. 
1  New  B.  96.  3  Leach.  978.  Rius.  &  lU. 
72.  Thompson,  B.,  Lawrenoe,.  J.,  Le 
Blanc,  J.,  and  Cbambre,  J.,  were  of 
opinion  that  the  conTtction  was  wrong. 

(k)  Rex  v.  Giles,  R.  &  Bl  C.  C.  B. 
166,aii<r,  p.  398. 

(/)  Rex  p.  Holden  and  others,  cor. 
Chambre,  J.,  Lancaster  Sum.  Ass.  1809, 
and  argned  before  the  Judges,  Mich.  T. 
1809.  2  Taant.  334.  2  Leach,  1019. 
Buss,  fc  By.  154.  The  count  in  question 
in  the  indictment  chaiged  that  the  prisoner 


*'  on,  &c.y  with  force  and  arms  at,  &c., 
feloniously  did  dispose  of,  and  put  away  m 
certain  false,  fors  ed,  and  counterfeit  bank 
note,  the  tenor  m  which  was  as  followeth, 
(an  exact  copy  sot  out,)  with  intent  to  de- 
fraud  the  governor  and  company  of  the 
Bank  of  England,  he  (the  prisoner)  at  the 
time  of  his  so  disposins  of  and  putting 
away  the  same  forged  and  counterfeit  bank 
note,  then  and  there  well  knowing  such 
last  mcntiened  note  to  be  forged  and  coun- 
terfeited :  against  the  form  of  the  statute, 
&c." 
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genuine ;  but  those  persons,  for  the  purpose  of  detection,  implied 
to  the  prisoners,  as  supposed  dealers  in  forged  bank  notes,  to  pur- 
chase tnem,  and  the  prisoners  accordingly  procured  them,  and 
sold  them  as  forged  notes,  so  that  Shaw  and  Whitehead  were  not 
deceived  or  defrauded  in  any  of  the  instances,  nor  were  any  of  the 
prisoners  the  first  movers  in  the  transaction  they  had  witn  them ; 
nor  did  it  appear,  by  any  direct  evidence,  that  either  of  the  pri- 
soners, when  ne  was  first  applied  to,  had  any  of  the  notes  in  his 
actual  possession ;  but  they  respectively  produced  them  at  meetings 
which  took  place  subsequent  to  such  first  application.  Upon  this 
evidence  it  was  objected,  on  behalf  of  the  prisoners,  that  there  was 
no  sufficient  disposing  of  the  notes,  inasmuch  as  the  prisoners 
were  solicited  to  commit  the  act  proved  against  them  by  the  Bank 
themselves,  by  means  of  their  agents.  The  objection  was  overruled 
by  the  learned  Judge  who  tned  the  prisoners ;  but  he  thought 
proper  to  respite  their  sentence,  in  order  that  the  point  might  be 
considered  by  the  twelve  Judges,  who  held  the  conviction  right  (m) 

We  have  seen  that  the  ofiering,  disposing  o(  receiving,  or  having 
possession  of  forged  bank  notes,  &c.,  knowing  the  same  to  beforaed^ 
are  made  substantive  offences  by  the  statutable  enactments^,  wnich 
have  been  cited ;  (n)  and  the  knowledge  of  the  forgery,  or,  as  it  is 
commonly  termed  the  guilty  knowledge^  will  of  course,  in  prosecu- 
tions for  such  offences,  form  a  most  material  part  of  the  inquiry. 
The  principal  cases  upon  this  subject  are  mentioned  in  a  former 
chapter,  treating  generally  of  the  crime  of  forgery,  (o) 

In  a  case  where  the  Bank  of  England  h^  preferred  a  bill  of 
indictment  for  the  capital  offence  of  disposing  of  and  putting  away 
foiged  Bank  of  England  notes ;  and  also  another  bill  against  the 
same  prisoners  for  the  transportable  offence  of  having  the  same  notes 
in  their  possession,  knowing  them  to  be  forced,  and  had  elected  to 
proceed  on  the  latter  indictment,  it  was  holden,  that  although  facts 
sufficient  to  support  the  capital  charge  were  made  out  in  evidence, 
an  acquittal  for  such  minor  offence  ought  not  to  be  directed,  because 
the  whole  of  the  minor  offence  was  proved,  and  it  did  not  merge  in 
the  capital  ofience.  And  that  the  Bank  might  elect  to  proceea  on 
indictments  for  the  lesser  offence,  although  indictments  had  been 
found  for  the  capital  charge,  (p) 

It  was  also  holden  in  the  same  case,  that  it  is  not  necessaiy  that 
the  signing  clerk  at  the  Bank  should  be  produced,  if  witnesses 
acquainted  with  his  handwriting  stated  that  the  signature  to  the 
note  was  not  his  handwriting,  {q) 


{m)  Rex  V,  Holden  and  others,  awte^ 
p.  431,  note  (/).  The  ground  on  which 
this  decision  proceeded,  was  that  the  intent 
is  the  essence  of  the  crime,  which  exists  in 
the  mind,  although  from  circumstances  of 
srhich  the  prisoner  is  not  apprised  the  pro- 


secutor cannot  be  defrauded. 

(»)  AnU,  424,  et  teq. 

(o)  Ante,  Chap,  xxxii.,  p.  403. 

(p)  Case  of  Bank  Prosecutiona,  Russ.  & 
Ry.  378.     Both  the  offences  were  fekwies. 

iq)  Id.  ibid. 
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t>Y  POROINO  THE  SECURITIES  OF  OTHER  PUBLIC  COMPANIES. 

The  9  Anne,  c  21,  s.  57,  relates  to  forgeries  upon  the  South  Sea  J'orging  tfc^ 
Company,  and  enacts,  "  That  if  any  person  or  persons  shall  foi^e  or  ^*he°SouJb*^*^ 
counterfeit  the  common  seal  of  the  said  company,  or  shall  rorge,  SeaConipany; 
counterfeit,  or  alter  any  bond  or  obligation  under  the  common  seal  or  demanding 
of  the  said  company ;  or  shall  offer  to  dispose  of  or  pay  away  any  ^y^'^^JIIJ* 
such  forged,  counterfeited,  or  altered  bond,  (knowing   the  same  ^J:    QAnne^ 
to  be  such,)  or  shall  demand   the   money   therein   contained  or  c.  2l,i.57. 
pretended  to  be  due  thereon,  or  any  part  thereof,  of  the  said 
company,  or  any  of  their  officers,  (knowing  such  bond  or  obligation 
to  be  forged,  counterfeited,  or  altered,)  with  intent  to  defraud  the  said 
company  or  their  successors,  or  any  other  person  or  persons  whatso- 
ever," every  such  offender  shall  be  guilty  of  felony,  without  benefit 
of  clergy.     And  the  6  Geo.  1,  c.  4,  s.  56,  contains  similar  pro- 
visions, (a) 

The  6  Geo.  1,  c*  11,  s.  50,  recites  that  the  South  Sea  Company  Forging  re- 
might  issue  out  receipts  under  the  hand  or  hands  of  one  or  more  of  ceipts  or  war- 
their  officers,  fit)m  time  to  time,  upon  or  for  subscriptions  to  be  ^^i^^sea* 
taken  by  the  said  company  for  increasing  their  capital,  pursuant  Company, 
to  the  6  Geo.   1,  c.  4,  and  might  also  issue  out  warrants  under  6Gco.  i,c.lir 
the  hand  or  hands  of  one  or  more  of  their  officers,  for  the  dividend  **     ' 
from  time  to  time  to  be  made  to  the  proprietors  of  the  stock  of  the 
said  company ;  and  then  enacts,  ^^  that  if  any  person  or  persons  shall 
forge,  counterfeit,  or  alter  any  such  receipt  or  receipts,  warrant 
or  warrants,  or  an  indorsement  or  writing,  indorsements  or  writings 
thereupon  or  therein,  or  shall  tender  any  such  forged,  counterfeited, 
or  altered  receipt  or  receipts,  warrant  or  warrants,  or  any  such 
receipt  or  receipts,  warrant  or  warrants,  with  such  counteneit  in- 
dorsement or  writing  thereon  or  therein,  knowing  the  same  to  be  so 
forged,  counterfeited,  or  altered,  to  the  said  company,  or  any  of  their 
officers,  or  shall  offer  to  alienate  or  dispose  of  the  same,  knowing  the 
same  to  be  forged,  counterfeited,  or  altered,  and  with  intent  to 
defraud  the  said  company,  or  any  other  person  or  persons,  bodies 
politic   or  corporate,"  every   sucn   person   so  offending  shall  be 
adjudged  a  felon,  without  benefit  of  clergy,  (b) 

(«)  The  9  Anne,  c  21.  8.  67,  and  the  6  26,  and  the  1  Vict.  c.  90,  i.  6,  and  is  that 

Geo.  1 ,  c4,  g.  56,  notbeing  expressly  repealed  stated  in  note  ( A  ),  ante,  p.  41 5.    As  to  the 

by  the  1  Wm.  4.  c.  66,  or  the  offences  con-  punishment  of  the  principals  in  the  second 

tained  in  them  made  capiul  by  that  statute,  degree  and  accessories,  see  the  1  Wm.  4, 

the  present  punishment  for  such  offences  is  c.  66,  s.  25,  ante,  p.  410 

regulated  by  the  I  Wm.  4,  c.  66,  ss.  1  and  (ft)  The  6  Geo.   1,  c.  11,  s.  60,  is  not 

VOL.  n.  F  F 
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The  1  Wm.  4,  c.  66,  s.  3,  enacts,  that  *^  if  any  person  shall  forge 
or  alter  (inter  alia)  any  bond  under  the  common  seal  of  the  united 
company  of  merchants  trading  to  the  East  Indies,  commonly  called 
an  East  India  Bond,  or  any  indorsement  on  or  assignment  of  any 
East  India  bond,  with  intent,  in  any  of  the  cases  aforesaid,  to  defiraud 
any  person  whatsoever,  every  such  offender  shall  be  guilty  of  fel<»y, 
and  being  convicted  thereof,  shall  suffer  death  as  a  felon."  (c) 

Especial  provisions  have  also  been  made  respecting  foroeries 
affecting  some  of  the  insurance  companies;  (d)  the  English  linen 
company,  (e)  the  British  society  for  extending  the  fisheries,  &c.,  (/) 
and  the  governor  and  company  of  the  British  cast  plate  glass  manu- 
factory, {g)  And  the  statute  books  probably  contain  provisions  of  a 
similar  kind  relating  to  other  public  companies,  not  requiring  parti- 
cular notice  in  this  work ;  and  which  indeed  may  be  considered  as 
having  been  rendered  of  less  importance  by  the  general  statutes 
applying  to  forgeries  committed  with  the  intention  of  defrauding  any 
corporation  whatsoever,  (h) 


repealed  expressly  b^  the  1  Wm.  4,  c.  66, 
or  the  oflbnces  contained  in  it  made  capital 
by  that  act ;  see  therefore  the  last  note  as 
to  the  present  punishment. 

(e)  See  the  section  in  faW,  anU.  p.  424, 
and  note  (a),  omU^  p.  424,  for  the  present 
punishment. 

id)  By  6  Gea  1,  c.  18,  s.  13,  as  to 
forging  the  securities  of  the  London  and 
Royal  Exchange  Asaoranoe  Companies; 


and  by  39  Geo.  3,  c.  83,  s.  22,  (public, 
local,  and  personal  act,)  as  toforjg^ng  those 
of  the  Globe  Insurance  Company. 

(e)  4  Geo.  3,c.  37,  s.  15. 

(  /)  26  Geo.  3,  c.  106,  s.  26. 

ig)  13  Geo.  3,  c.  38,  a.  28,  iwhred  hy 
38  Geo.  3,  c.  17,  s.  23,  (public,  local,  and 
personal  act). 

(A)  Pott,  Chap.  Of  ike  Forgery  cf 
Private  JRaptrs,^ 
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OF  FORGINO  AND  TRANSPOSING  STAlfPS. 

Ths  various  statutes  by  which  stamps,  marks,  &c.,  have  been  re-  Theforfpng, 
quired  to  be  affixed  to  written  instruments,  plate,  or  other  articles,  truupoung, 
in  order  to  denote  the  payment  of  the  duties  imposed  thereon  iJj^^eTOraT"^' 
by  the  legislature,  have  made  the  forging  or  counterfeiting  such  were  capital 
stamps,  marks,  &c.,  ofiences  of  a  very  high  degree ;  and,  in  general,  offences,  by 
punishable  with  death.     And  in  some  of  the  statutes  are  included  JJJ^*"*  '**" 
the  offences  of  transposing  stamp,  and  knowingly  uttering  and 
selling  articles  with  the   impression  of  a  forged  or  counteneited 
stamp,  &C.,  upon  them ;  and  the  privately  or  secredy  using  any 
genuine  stamps,  &c,  for  the  purpose  of  defrauding  the  crown.    The  62  Geo.  3, 
52  Gea  3,  c  143,  (o)  embraces  offences  of  this  description ;  having  «•  1*3»  *;  i» 
first  enacted,  in  the  Mowing  words,  "  that  in  all  cases  where  any  act  l^J^^ 
to  be  done  or  committed  tn  breach  of  or  %n  resistance  to  any  part  of  in  resistainse 
the  laws  for  collecting  his  Majesty's  revenue  in  Great  Britain,  would  ^  ^^  rerentte 
by  the  laws   now  in   force  subject  the  offender  to  suffer  death,  ^^^''^^o*^*®^ 
as  guilty  of  felony,  without  benefit  of  clergy,  by  virtue  of  the  said 
laws,  or  any  of  them,  such  act,  so  to  be  done  or  committed,  shall  be 
deemed  and  taken  to  be  felony  with  benefit  of  cleigy,  and  punishable 
only  as  such,  unless  the  same  shall  also  be  dechured  to  be  felony 
without  benefit  of  clergy  by  this  act"  (6) 

This  statute  then  enacts,  '^  that  if  any  person  shall  foige,  or  coun-  52  Geo.  3, 
terfeit,  or  cause  or  procure  to  be  forged  or  counterfeited,  any  mark,  ^  1*3.  ■.  7. 
stamp,  die,  or  plate,  which  in  pursuance  of  any  act  or  acts  of  parlia-  OTJI5i"^'tam]M 
ment  shall  have  been  provided,  made  or  used  by   or  under  the  &c.,  uUd  by 
direction  of  the  commissioners  {bb)  appointed  to  manage  the  duties  *!>«  commis- 
on   stamped  vellum,  parchment  ana  paper,  or  by  or  under  the  "uticTon  ^  * 
direcdon  of  any  other  person  or  persons  legally  authorized  in  that  vellum,  paper, 
behalf,  for  expressing  or  denoting  any  duty  or  duties,  or  any  part  *«•.»  for  de- 
thereof,  which  shall  be  under  the   care   and  management  of  the  5°^|"f  ^rior 
said  commissioners,  or  for  denoting  or  testifying  the  payment  of  any  denoting  auy 
such  duty  or  duties,  or  any  part  thereof,  or  for  denoting  any  device  ^®^**/2^  ^J* 
appointed  by  the  said  commissioners  for  the  Ace  of  Spades,  to  be  inwy  pi™ff' 
used  with  any  playing  cards ;  or  shall  forge  or  counterfeit,  or  cause  cards ;  or 
or  procure  to  be  forged  or  counterfeited,  the  impression,  or  any  forging,  &c., 
resemblance  of  the  impression,  of  any  such  mark,  stamp,  die,  or  biwi^of  inch 
plate  as  aforesaid,  upon  any  vellum,  parchment,  paper,  card,  ivory,  marks  stamps, 
gold  or  silver  plate,  or  other  material,  or  shall  stamp  or  mark,  or  ^^•»  "P®° 

(a)  So  much  of  this  act  "  as  relates  to  pointed  for  these  offences  they  seem  to  bo 

offences  committed  in  breach  of  any  law  punishable  under  the  7  &  8  ueo.  4,  c.  28, 

relating  to  his  Majesty's  customs,  or  for  ss.  8  and  9,  and  1  Vict.  c.  90,  s.  5.     See 

the  preventing  of  smuggling/'  is  repealed  note  (6),  an/e,  p.  135. 
by  the  6  Geo.  4,  c.  105,  s.  297.  (66)  Now  "  the  commissioners  of  stamps 

(6)  As  no  punishment  is  specially  ap-  and  taxes,"  by  the  4  &  5  Wm.  4,  c.  60,  s.  8. 

F   F   2 
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cause  or  procure  to  be  stamped  or  marked,  any  vellum,  parchment, 
paper,  card,  ivory,  gold  or  silver  plate,  or  other  material,  with  any 
such  forged  or  counterfeited  mark,  stamp,  die,  or  plate  as  aforesaid, 
with  intent  to  defraud  his  Majesty,  his  heirs,  &c.,  of  any  of  the 
duties,  or  any  part  of  the  duties  under  the  care  and  management  of 
the  said  commissioners ;  or  if  any  person  shall  utter  or  sell,  or  ex- 
pose to  sale  any  vellum,  parchment,  paper,  card,  ivory,  gold  or  silver 
plate,  or  other  material,  having  thereupon  the  impression  of  any 
such  forged  or  counterfeited  mark,  stamp,  die  or  plate,  or  any  such 
forged  or  counterfeited  impression  as  aforesaid,  knowing  the  same 
respectively  to  be  forged  or  counterfeited ;  or  if  any  person  shall 
privately  or  secretly  use  any  such  mark,  stamp,  die,  or  plate,  which 
shall  have  been  so  provided,  made  or  used,  by  or  under  such  di- 
rection as  aforesaid,  with  intent  to  defraud  his  Majesty,  his  heirs, 
&c,  of  any  of  the  duties,  or  any  part  of  the  duties  under  the  care 
and  management  of  the  said  commissioners;  every  person  so 
offending,  shall  be  adjudged  guilty  of  felony,  without  benefit  of 
cleigy."  (c) 

By  sec.  8,  "  If  any  person  shall  transpose  or  remove,  or  cause 
or  procure  to  be  transposed  or  removed,  from  one  piece  of  wrought 
plate  of  gold  or  silver  to  another,  or  to  any  vessel  or  ware  of  base 
metal,  any  impression  made  with  any  mark,  stamp  or  die,  provided, 
made  or  used  by  or  under  the  direction  of  the  said  commissioners 
of  stamps,  or  by  or  under  the  direction  of  any  other  person  or 
persons  legally  authorized  in  that  behalf,  for  denoting  any  duty  or 
duties,  or  the  payment  of  any  duty  or  duties,  granted  to  his  Majesty 
on  gold  or  silver  plate ;  or  shall  stamp  or  mark,  or  cause  or 
procure  to  be  stamped  or  marked,  any  vessel  or  ware  of  base  metal 
with  any  mark,  stamp  or  die,  which  shall  have  been  forged  or  coun- 
terfeited in  imitation  of,  or  to  resemble  any  mark,  stamp  or  die  so 
provided,  made  or  used  as  aforesaid ;  or  shall  sell,  exchange  or  ex- 
pose to  sale,  or  export  out  of  Great  Britain,  any  wrought  plate  of 
gold  or  silver,  or  any  vessel  or  ware  of  base  metal,  having  thereupon 
the  impression  of  any  forged  or  counterfeited  mark,  stamp,  or  die, 
for  denoting  any  such  duty  or  duties,  or  the  payment  of  any  such 
duty  or  duties,  or  any  forged  or  counterfeited  impression  of  any 
mark,  stamp,  or  die  so  provided,  made  or  used  as  aforesaid,  or  any 
impression  of  any  such  mark,  stamp,  or  die,  which  shall  have  been  trans- 
posed or  removed  from  any  other  piece  of  plate  as  aforesaid,  know- 
ing the  same  respectively  to  be  forged  or  counterfeited,  or  transposed 
or  removed  as  aforesaid ;  or  shall  wilfully  and  without  lawftil  excuse 
(the  proof  whereof  shall  lie  on  the  person  accused)  have  or  be  pos- 
sessed of  any  such  forged  or  counterfeited  mark,  stamp,  or  die,  for 
denoting  any  such  duty  or  duties,  or  the  payment  thereof;  every 


(c)  Mr.  Lonsdale,  Cr.  Sl  Law,  p.  78, 
observes,  '*  The  whole  of  this  enactment  is 
cither  superseded  or  repealed  by  the  55 
Geo.  3,  c.  184,  s.  7,  (pout,  p.  437,)  c.  185, 
8.  7,  (po§t,  p.  439,)  and  the  9  Geo.  4, 
c.  18,  s.  35,  (pont^  p.  441,)  except  so  far 
as  the  offences  thereby  made  punishable 
relate  to  other  than  the  materials  specified 
in  such  enactment  With  respect  to  which 
offences  (the  1  Wm.  4,  c.  66,  not  having 
made  the  same  punishable  with  death, 
although  so  punishable  at  the  time  of  the 


passing  of  that  act,  and  not  having  ra- 
pealed  the  52  Geo.  3,  c  1 47,  s.  7,)  persons 
convicted  thereof  are  liable  under  the 
1  Wm.  4,  C.66,  ss.  1  &  26,  and  the  1  Vict, 
c.  90,  s.  5,  to  the  punishment  at  the  head 
of  this  class  of  offences,**  t.  e.  the  punish- 
ment mentioned  in  note  (A),  ante,  p.  415. 
In  such  cases  principals  in  the  second  d^ 
grec  and  accessories  are  punishable  under 
the  1  Wm.  4,  c  66,  s.  25,  and  the  I  Vict 
c.  90,  8.  5.     See  ante,  p.  410.  C.  S.  G. 
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person  so  offending  shall  be   adjudged  guilty  of  felony,  without 
benefit  of  clergy,  (d) 

By  the  ninth  section  it  is  enacted,  "  that  if  any  person  (not  being  62  Geo.  3, 
lawfully  appointed  or  authorized  so  to  do)  shall  make,  or  cause,  or  c.  1 43.  s.  9. 
procure  to  oe  made,  or  shall  knowingly  aid  or  assist  in  the  making,  ha'iDg^in  pos- 
or,  without  being  so  appointed  or  authorized  as  aforesaid,  shall  session  any 
knowingly  have  in  his,  ner,  or  their  custody  or  possession,  without  frame,  6ic.,  for 
lawful  excuse  (the  proof  whereof  shall  lie  on  the  person  accused,)  mSSni?  paper 
any  frame,  mould,  or  instrument,  for  the  making  ot  paper,  with  the  &c,  with  the' 
words  *  Excise  Office '  visible  in  the  substance  of  such  paper,  or  ^^^^^  ^J" 
shall  make  or  cause,  or  procure  to  be  made,  or  knowingly  aid  or  ^^^i^  i^%„ 
assist  in  the  making  any  paper,  in  the  substance  of  which  the  words  substance ; 
•  Excise  Office'  shall  be  visible ;  or  if  any  person  (except  as  before  or  engraving, 
excepted)  shall  by  any  art,  mystery  or  contnvance,  cause  or  procure  IU,ym^ks,*^ ' 
the  said  words  '  Excise  Office '  to  appear  visible  in  the  substance  of  stamp.  &c.,  in 
any  paper  whatever ;  or  if  any  person  (not  being  so  appointed  or  imitation  of 
authorized  as  aforesaid)  shall  engrave,  cast,  cut,  or  make,  or  shall  gt^^&c., 
cause  or  procure  to  be  engraven,  cast,  cut,  or  made,  any  mark,  used  by  the 
stamp,  or  device,  in  imitation  of  or  to  resemble  any  mark,  stamp,  or  commissioners 
device,  made  or  used  by  the  direction  of  the  commissioners  of  excise  papc^usedfor 
in  England  or  Scodand,  or  the  major  part  of  them  respectively,  permits, felony. 
for  the  purpose  of  printing,  stamping,  or  marking  of  any  paper  to 
be  used  as  or  for  a  permit  or  permits  to  accompany  any  excisable 
commodity  or  commodities  removing  or  removed  from  one  part  of 
Great  Britain  to  any  other  part  thereof,  in  pursuance  of  the  direc- 
tions of  any  of  the  several  statutes  requiring  such  permit,"  every 
Seison  so  offending  shall  be  adjudged  guilty  of  felony  without  bene- 
t  of  clergy,  (e) 
The  stamp  act,  55  Geo.  3,  c.  1 84,  s.  7,  includes  the  cutting  or  65  Geo.  3, 
getting  off  the  impression  of  any  stamp  from  paper,  &c.,  with  intent  5-  ^^i*  *•  ^» 
to  use  the  same  upon  any  other  paper,  &c.,  chai^eable  with  the  cuu?ngor  * 
duties  thereby  granted ;  and  makes  tnis  also  a  capital  offence.     This  petting  off  the 
section  (without  referring  to  the  former  general  act  of  the  55  Geo.  3,  »"jpression 
c.  143,)  enacts,  "  that  if  any  person  shall  forge  or  counterfeit,  or  (Vom  papc™^ 
cause  or  procure  to  be  forged  or  counterfeited,  any  stamp  or  die,  or  &c.,  with 
any  part  of  any  stamp  or  die,  which  shall  have  been  provided,  made  *°^®^'  ^°  ^^ 

•'*,.  •'  ^    o    ^  '  •  n^        r  ^    the  same  upon 

or  used,  m  pursuance  of  this  act,  or  m  pursuance  ot  any  tormer  act  ^^y  other 
or  acts,  relating  to  any  stamp  duty  or  duties,  or  shall  forge,  coun-  paper,  &c., 
terfeit  or  resemble,  or  cause  or  procure  to  be  forged,  counterfeited  chargeable 

,,,,.'  ,  ^  /»!••  n  With  the  duties, 

or  resembled  the  impression  or  any  part  of  the  impression  ot  any  ^nd  makes 
such  stamp  or  die  as  aforesaid,  upon  any  vellum,  parchment  or  such  cutting, 
paper,  or  shall  stamp  or  mark,  or  cause  or  procure  to  be  stamped  or  1^"'"^]^^' 
marked,  any  vellum,  parchment  or  paper,  with  any  such  forged  or      *' 
counterfeited  stamp  or  die,  or  part  of  any  stamp  or  die  as  aforesaid, 
with  intent  to  defraud  his  Majesty,  his  heirs,  &c.,  of  any  of  the 
duties  hereby  granted,  or  any  part  thereof;  or  if  any  person  shall 
litter^  or  sell,  or  expose  to  sale  any  vellum,  parchment,  or  paper, 

(d)  See  5  Geo.  4,  c.  52,  (local  and  per-  that  act,  such  offences  are  punishable  as 
sonal)  8.  22,  as  to  plate  vnrought  or  made  stated  in  note  {h),  ante,  p.  415,  under  the 
within  the  town  of  Birmingham,  and  within  1  Wm.  4,  c.  66,  ss.  1  8c  26,  and  1  Vict, 
thirty  miles  thereof.  c.  90,  s.  5.     As  to  the  punishment  of  prin- 

(e)  As  the  52  Geo.  3,  c.  143,  ss.  8  &  9,  cipala  in  the  second  degree  and  accessoriea 
is  neither  expressly  repealed,  nor  the  of-  see  the  1  Wm.  4,  c.  66,  s.  25,  and  1  Vict, 
fences  in  thoEO   sections  made  capital  by       c.  90,  s.  5,  an^e,  p.  410. 
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having  thereupon  the  impression  of  any  such  forged  or  counter- 
feited stamp  or  die,  or  part  of  any  stamp  or  die,  or  any  such  foived, 
counterfeited  or  resembled  impression,  or  part  of  impression  as  afore- 
said, knowing  the  same  respectively  to  be  forged,  counterfeited, 
or  resembled ;  or  [if  anv  person  shall  privately  and  secretly  use  any 
stamp  or  die  which  shall  have  been  so  provided,  made  or  used 
as  aforesaid,  with  intent  to  defraud  his  Majesty,  his  heirs,  &c.,  of  any 
of  the  said  duties,  or  any  part  thereof;  or  if  any  person  shall  fraudu- 
lently cut,  tear,  or  get  off,  or  cause  or  procure  to  be  cut,  torn  or  got 
off,  the  impression  of  any  stamp  or  die  which  shall  have  been  pro- 
vided, made  or  used  in  pursuance  of  this  or  any  former  act,  for 
expressing  or  denoting  any  duty  or  duties  under  the  care  and 
management  of  the  commissioners  of  stamps,  (/)  or  any  part  of  such 
dutjr  or  duties,  from  any  vellum,  parchment,  or  paper  whatsoever, 
with  intent  to  use  the  same  for  or  upon  any  otner  vellum,  parch- 
ment, or  paper,  or  any  instrument  or  writing,  charged  or  chaiveable 
with  any  of  the  duties  hereby  granted ;  then  and  in  every  such  case 
every  person  so  offending,  and  every  person  knowingly  and  wilfully 
aiding,  abetting,  or  assisting  any  person  or  persons  m  committing 
any  such  offence  as  aforesaid],*'  shall  be  adjudged  ^'  guilty  of  felony 
Sec.  8.  Powers  without  benefit  of  cleigy."  (g)  The  eighth  section  enacts,  that 
extended****  ^^^  ^^^  powers,  &c.,  pains  and  penalties  contained  in  and  imposed  by 
the  several  acts  relating  to  the  duties  by  this  act  repealed,  and  the 
several  acts  relating  to  any  prior  duties  of  the  same  kind  or  des- 
cription, shall  be  of  full  force  and  effect  with  respect  to  the  duties  by 
this  act  granted,  as  &r  as  the  same  shall  be  applicable,  &c. 
55  Geo.  3,  The  55  Geo.  3,  c.  185,  entitled  ^^  an  act  for  repealing  the  stamp 

c.  185,  grants    office  duties  on  advertisements,  (A)  almanacks,  newspapers,  gold  and 


(  /  )  Now  "  the  commissioners  of  stamps 
and  taxes.**  See  the  4  &  5  Wm.  4,  c.  60,  s.  8. 

(g)  The  55  Geo.  3,  c.  184,  s.  7,  is 
neither  expressly  repealed  by  the  1  Wm.  4, 
c.  66,  nor  are  the  offences  mentioned  in  it 
made  capital  by  that  act ;  such  of  the 
oflences  m  it,  therefore,  which  fall  within 
the  1  Wm.  4,  c.  66,  s.  l,(an/e,p.  408)  are 
now  punishable  under  the  1  Wm.  4,  c.  66, 
ss.  1  &26,  and  the  1  Vict  c  90,  s.  5,  in  the 
manner  stated  in  note.  (A),  ante,  p.  415  ; 
and  the  principals  in  the  second  degree  and 
accessories  are  punishable  under  the  1 
Wm.  4,  c.  66,  s.  25,  ante,  p.  410,  and 
1  Vict.  c.  90,  s.  5,  ante,  p.  413.  The  4  & 
5  Vict  c.  56,  8.  1,  recites  so  much  of  the 
55  Geo.  3,  c.  187,  s.  7,  as  is  included 
within  the  brackets,  and  enacts,  that  after 
the  1st  of  October,  1841,  '*  if  any  person 
shall  be  convicted  of  any  of  the  offisnces 
hereinbefore  specified,  such  person  shall 
not  be  subject  to  any  sentence,  judgment, 
or  punishment  of  death,'*  but  shall  '*be 
liable,  at  the  discretion  of  the  court,  to  be 
transported  bcnrond  the  seas  for  the  term  of 
the  natural  lira  of  such  person,  or  for  any 
term  not  less  than  seven  years,  or  to  be  im- 
prisoned for  any  time  not  exceeding  three 
years  ;"  and  by  sec.  4,  such  imprisonment 
may  bo  with  or  without  solitary  confine- 
ment and  hard  labour :  see  the  section, 
ante,  p.  200.  Mr.  Lonsdale  (St.  Cr.  L. 
81,)  oosenres,  that  "  the  forging  of  stamps 
on  newspapers,  directed  to  be  used  by  the 


6  &  7  Wm.  4,  c.  66,  (an  afrt  to  reduce  the 
duties  on  newspapers,  and  to  amend  the 
laws  relating  to  the  duties  on  newspapers 
and  advertisements, )  appears  to  be  punisk- 
able  under  the  55  Geo.  3,  c.  134.  Seethe 
6  &  7  Wm.  4,  c.  66,  s.  1,  which  enacts, 
that  all  the  powers,  provisions,  claujtes,  re- 
gulations, and  directions,  fines,  forfeitures, 
pains  and  penalties  contained  in  and  im- 
posed by  the  several  acts  of  parliament 
relating  to  the  stamp  duties,  and  not  re- 
pealed by  this  act,  shall  be  of  full  force  and 
efi^Bct  with  respect  to  the  duties  hereby 
granted  as  far  as  the  same  are  or  shall  be 
applicable  in  all  cases  not  hereby  expressly 
provided  for.  There  is  no  expreRS  pro- 
vision in  that  act  respecting  the  forgery 
of  stamps  thereby  directed  to  be  used. 

(A)  The  3  &  4  Wm.  4,  c.  23,  enacts  that 
the  duties  granted  by  this  act  "  upon  or  in 
respect  of  pamphlets,  or  books  or  papers 
commonly  so  called,  and  upon  or  in  respect 
of  any  advertisement,*'  shall    cease,  and 

grants  new  duties  in  respect  thereof,  and 
J  sec.  4,  enacts,  that  all  the  powers,  pro- 
visions, clauses,  regulations,  and  directions, 
fines,  forfeitures,  pains,  and  penalties  con- 
tained in  or  imposed  by  the  several  acts  re- 
lating to  the  duties  on  advertisements  and 
sea  insurances  respectively,  and  Ihe  several 
acts  relating  to  any  prior  duties  of  the  same 
kind  and  description,  shall  be  in  full  force 
and  effect  with  respect  to  the  duties  by 
this  act  granted,  and  to  the  vellum,  parch- 
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silver  plate,  stage^coachesy  and  licenses  for  keeping  stage-coaches,  new  dotwf  oo 
now  payable  in  Great  Britain ;  and  for  granting  new  duties  in  lieu  advcrtae- 
thereof,"  declares  that  the  duties  thereby  granted  shall  be  under  the  "1^^,;  *  "*" 


newt- 


care  and  management  of  the  commissioners  of  stamps  (t)  in  Great  papers,  plate, 
Britain,  and  requires  the  commissioners  to  provide  and  use  proper  coache«,  &c. 
and  sufficient  plates,  stamps,  or  dies,  for  denoting  the  duties  thereby 
gimnted :  (j)  and  enacts,  that  the  powers,  &c.,  pains  and  penalties 
contained  m  and  imposed  by  the  acts  relating  to  the  duties  by  this 
act  repealed,  and  to  any  prior  duties  of  the  same  kind  or  description, 
shall  be  of  full  force  and  effect,  with  respect  to  the  duties  by  this  act 
granted  as  fiir  as  the  same  shall  be  applicable,  &c.  (k)     The  sixth  Sec.  6,  Penoni 
section  then  enacts,  "  that  if  any  person  shall  forge  or  counterfeit,  or  *<«V°ff»  *«., 
cause  or  procure  to  be  forged*  or  counterfeited,  any  plate,  stamp,  ^^^  ^'die, 
or  die,  or  any  part  of  any  plate,  stamp,  or  die,  which  shall  have  been  used  to  denote 
provided,  made  or  used,  in  pursuance  of  this  or  any  former  act,  for  |J^f  "^^^''^c 
expressing  and  denoting  any  of  the  duties  granted  by   this  or  fo^forging  the 
any  former  act  on  almanacks,  newspapers,  and  licenses  to  keep  stage-  impresibn 
coaches ;  or  shall  forse,  counterfeit,  or  resemble,  or  cause  or  procure  ^l^jl^nff  ^y 
to  be  foi^ged,  counterfeited,  or  resembled,  the  impression,  or  any  part  ^aper  with 
of  the  impression  of  any  such  plate,  stamp,  or  die,  upon  any  paper  inch  forged 
whatsoever,  or  shall  stamp  or  mark,  or  cause  or  procure  to  be  P^*J^te  *SJ"'^* 
stamped  or  marked  any  paper  whatsoever,  with  any  such  forged  uttering  tuch 
or  counterfeited  plate,  stamp,  or  die   as  aforesaid,  with  intent  to  paper,  know. 


or  HO- 


pape 

defraud  his  Majestv,  his  heirs,  &c.,  of  any  of  the  duties  hereby  ^^^^  ^ 
granted  on  almanacks,  newspapers,  (/)  and  licenses  to  keep  stage-  any  plate, 
coaches,  (m)  or  any  part  thereof ;  or  if  any  person  shall  utter,  or  sell,  stamp,  or  die, 
or  expose  to  sale  any  paper,  having  thereupon  the  impression  of  any  ^dere  Ibc 
such  forged  or  counterfeited  plate,  stamp,'  or  die,  or  part  of  any  plate,  ,hall  be  giaity 
stamp,  or  die,  or  any  such  forged,  counterfeited,  or  resembled  impres-  of  felony. 
sion,  or  part  of  impression  as  aforesaid,  knowine  the  same  re- 
spectively  to  be  foiged,  counterfeited,  or  resembled;  or  if  anv 
person  shall  privately  and  secretly  use  any  plate,  stamp,  or  die,  which 
shall  have  been  so  provided,  made  or  used  as  aforesaid,  with  intent 
to  defraud  his  Majesty,  his  heirs,  &c.,  then  every  person  so  offending, 
and  every  person  knowingly  and  wilfully  aiding,  abetting,  or  assist- 
ing any  person  or  persons  in  committing  any  such  offence  as 
aforesaid,     shall  be  adjudged  guilty  of  felony  without  benefit  of 
cleigy.  (n) 

By  sec.  7,  "  If  any  person  shall  forge  or  counterfeit,  or  cause  53  Geo.  3, 
or  procure  to  be  foi^ged  or  counterfeited  any  mark,  stamp,   or  ^^^^jj^ 
die,  which  shall  have  been  provided,  made,  or  used  in  pursuance  of  forging,  &c., 
this  or  any  former  act  relating  to  any  duties  on  gold  or  silver  plate  any  mark, 
made  or  wrought  in   Great  Britam,  for  the  purpose  of  marking  ^^^f^^^Jl^^,^ 
or  stamping  any  such  gold  or  silver  plate,  in  the  manner  directed  by  or  forging,  &c. 


ment,  and  paper  articles,  matters,  and 
things  chargea  or  chargeable  therewith, 
and  to  the  persons  liable  to  the  payment  of 
the  said  dnties. 

Jt)  Now  '*  the  commissioners  of  stamps 
taxes,**  by  sec.  8  of  the  4  &  5  Wm.  4, 
cSO. 

( J)  Sec.  3. 
(A)  Sec.  4. 

(/)  Repealed  by  the  6  &  7  Wm.  4,  c.  76, 
an  **  relates  to  newspapers,  or  the  duties 
thereon,  or  to  any  discount  or  allowance  in 


respect  of  the  said  duties.** 

(m)  See  the  2  &  3  Wm.  4,  c.  120, 
post,  p.  440. 

(n)  This  section  not  being  repealed  by 
the  1  Wm.  4,  c,  66,  nor  the  offences 
therein  contained,  which  still  are  subsisting, 
made  capital  by  that  act,  such  offences  arc 
liable  under  the  1  Wm.  4,  c.  66,  ss.  1  &  26, 
and  I  Vict.  c.  90.  s.  6,  to  the  punishments 
stated  in  note  (A),  unte.  p.  415.  See  Rex 
V.  Hope,  R.  &  M.  C.  C.  R.  396. 
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the  inpreflsioB  any  8uch  act,  or  shall  forge,  counterfeit,  or  resemble,  or  cause 
of  such  mark,    or  procure  to  be  forged,  counterfeited,  or  resembled,  the  impression^ 
plate!*or"         ^^  ^^7  ^^^^  mark,  stamp,  or  die,  upon  any  such  gold  or  silver  plate,, 
staropii^  plate  with  intent  to  defraud  bis  Majesty,  his  heirs,  &c.,  or  if  any  persoQ* 
or  base  metal    g^all  mark  or  Stamp,  or  cause  or  procure  to  be  marked  or  stamped,. 
muk%ttmp,    any  such  gold  or  silver  plate,  or  any  vessel  or  ware  of  base  metal, 
or  die,  ot         with  any  such  forged  or  counterfeited  mark,  stamp,  or  die  as* afore- 
to^nspoBing      gaid,  or  fshall  transpose  or  remove,  or  cause  or  procure  to  be- 
of  plate  to^*^*^  transposed  or  removed,  from  one  piece  of  gold  or  silver  plate  to« 
another,  or  to    another,  or  to  any  vessel  or  ware  of  base  metal,  any  impression  made 
base  metal        ^Jth  ^ny  mark,  stamp,  or  die,  which  shall  have  been  provided, 
of  a  mark^°''  made,  or  used  in  pursuance  of  this  or  any  former  act,  for  the  purpose 
stamp,  or  die,    of  marking  or  stamping  of  any  such  gola  or  silver  plate  as  aforesaid ;. 
or  seihiig  or      or  if  any  person  shall  sell,  exchange,  or  expose  to  sale,  or  export  out 
or  fcttsemetal °  ^^ Great  Britain,  any  such  gold  or  silver  plate,  or  any  vessel  or  ware 
with  forged  '    of  base  metal,  having  thereupon]  the  impression  of  any  such  fotged. 
rnark"*^^    or  counterfeited  mark,  stamp,  or  die  as  aforesaid,  or  any  forged, 
haying  p<4s^  counterfeited  or  resembled  impression  of  any  mark,  stamp,  or  die  so 
sion  of  forged    provided,  made,  or  used  as  aforesaid,  or  [any  impression  of  any  such 
or"^'  ^tT*       mark,  stamp,  or  die,  which  shall  have  been  transposed  or  removed 
using  Kaj         ^^^^   ^^J  Other  piecc   of  plate   as  aforesaid,   knowing  the  same 
mark,  &c.,  to    respectively  to  be]  foiled  or  counterfeited,  or  [transposed  or  re- 
felo^***^*^  °^      moved  as  aforesaid ;]  or  if  any  person  shall  wilfully,  and  without 
lawful  excuse  (the  proof  whereof  shall  lie  on  the  person  accused) 
have  or  be  possessed  of  any  such  forged  or  counterfeited  mark^ 
stamp,  or  die  as  aforesaid,  or  shall  privately  and  secretly  use  any 
mark,  stamp,  or  die  so  provided  made  or  used  as  aforesaid,  with  in- 
tent  to  defraud  his   Slajesty,   &c.,"  every   person  so    offending, 
and  every  person  knowingly  and  wilfully  aiding,  abetting,  or  assist- 
ins;  any  person  or  persons  committing  any  such  offence  as  afore- 
said, (o)   shall   be  adjudged  guilty  ot  felony   without  benefit  of 
clergy,  (p) 
2  &  3  Wm.  4,        The  2  &  3  Wm.  4,  c.  120,  entitled  "  an  act  to  repeal  the  duties 
c.  120, 8. 32.     under  the  management  of  the  commissioners  of  stamps  on  stage- 
carnage  pUwes  carriages,  and  on  horses  let  for  hire  in  Great  Britain,  and  to  grant 
amisdemeanor.  Other  duties  in  lieu  thereof,"  repeals  so  much  of  the  55  Geo.  3,  c  185, 
"  as  relates  to  the  duties  on  coaches,  and  on  licenses  for  keeping 
stage-coaches,  and  as  relates  to  the  offences  in  the  said  act  mentioned 
respecting  such  duties  and  licenses ;"  and  by  sec.  32,  enacts,  **  that 
if  any  person  shall  forge  or  counterfeit,  or  shall  cause  or  procure 
to  be  forged  or  counteneited,  or  resembled,  any  numbered  mate  di- 
rected to  be  provided,  or  which  shall  have  l)een  provided,  made, 
or  used,  in  pursuance  of  this  act,  or  of  any  former  act  relating 
to  the  duties  payable  in  respect  of  stage-camagcs,  or  shall  wilfully 
fix  or  place,  or  shall  cause  or  permit,  or  suffer  to  be  fixed  or  placed, 
upon  any  stage-carriage  or  other  carriage,  any  such  forged  or  coun- 
terfeited plate,  or  if  any  person  shall  sell  or  exchange,  or  expose  to 

(o)   The  4  &  5  Vict  c.  56,  s.  1,  recites  are  liable  to  the  panishmenta  stated  ia 

so  much  of  this  section  as  is  included  within  note  (A),  ante,  p.  415. 
the   brackets,    and    enacts   as   stated   in  (p)  See  5  Geo.  4,  c.  52,  (local  and  per- 

note  (g),  ante,  p.  438.    With  regard  to  the  sonal)  s.  22,  as  to  plate  wrought  or  made 

other  offences  contained  in  this  section,  as  within  the  town  of  Birmingham,  and  within 

they  are  neither  expressly  repealed  nor  thirty  miles  thereof, 
made  capital  by  the  1  Wm.  4,  c.  66,  they 
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sale  or  utter,  any  such  foi^d  or  couDterfeited  plate,  or  if  any  person 
shall  knowingly,  and  without  lawful  excuse,  the  proof  whereof  shall 
lie  on  the  person  accused,  have  or  be  possessed  of  any  such  forged 
or  couuterfeited  plate,  knowing  such  plate  to  be  forged  or  counter- 
feited, every  person  so  offending,  and  every  person  knowingly 
and  wilfully  aiaing,  abetting,  or  assisting  any  person  in  committing 
any  such  offence  as  aforesaid,  shall  be  adjudged  guilty  of  a  mis- 
demeanor, and  being  thereof  convicted,  shall  be  liable  to  be  punished 
by  fine  or  imprisonment,  or  by  both,  such  imprisonment  to  be  in  the 
common  gaol  or  house  of  correction,  and  either  with  or  without  hard 
labour,  as  the  court  shall  think  fit ;  and  in  Scotland,  whenever  any 
person  shall  so  offend,  he  shall  be  liable  to  be  punished  in  like 


manner.'* 


The  3  &  4  Wm.  4,  c.  97,  entitled  "  an  act  to  prevent  the  selling  344  Wm.  4, 
and  uttering  of  forged  stamps,''  &c.,  enacts,  by  sec.  11,  that  "  when-  c.  97,8, 11. 
ever  any  vellum,  parchment,  or  paper  shall  be  found  in  the  possession  ^n^orsof 
of  any  person  licensed  to  vend  or  deal  in  stamps,  or  who  shall  have  sumps  haying 
been  so  licensed  at  any  time  within  six  calendar  months  then  next  counterfeit 
preceding,   such    vellum,    parchment,   or    paper    having    thereon  JJJ^S^i*^*^*'' 
any  false,  forged,  or  counterfeit  stamp,   mark,  or  impression  re-  liable  to  what 
sembling  or  representing,   or  intended  or  liable   to  pass  or  be  punishments, 
mistaken  for  any  stamp,  mark,  or  impression  of  any  die,  plate, 
or  other  instrument  which  at  any  time  whatever  hath  been  or  shall 
or  may  be  provided,  made,  or  used,  by  or  under  the  direction  of  the 
commissioners  of  stamps,  (/>)  for  the   purpose  of   expressing    or 
denoting  any  stamp  duty  whatever,  then  ana  in  every  such  case  the 
person  in  whose  possession  such  vellum,  parchment,  or  paper  shall 
Lie  so  found,  shall  oe  deemed  and  taken  to  have  so  had  the  same  in 
his  possession,  with  intent  to  vend,  use,  or  utter  the  same  with  such 
false,  foi^d,  or  counterfeited  stamp,  mark,  or  impression  thereon, 
unless  the  contrary  shall  be  satisfactorily  proved ;  and  such  person 
shall  also  be  deemed  and  taken  to  have  such  vellum,  parchment,  or 
paper  so  in  his  possession,  knowing  the  stamp,  mark,  or  impression 
thereon  to  be  false,  forged,  and  counterfeit,  and  such  person  shall  be 
liable  to  all  penalties  and  punishments  by  law  imposed  or  inflicted 
upon  persons  vending,  using,  uttering,  or  having  in  his  possession 
false,  forged,  or  counterfeit  stamps,  knowing  the  same  to  be  false, 
foi^d,  or  counterfeit,  unless  such  person  shall  in  every  such  case 
satisfactorily  prove  that  such  stamp  or  stamps  was  or  were  procured 
by  or  for  such  person  from  some  distributor  of  stamps  appointed  by 
the  said  commissioners,  or  from  some  person  licensed  to  deal  in 
stamps  imder  the  authority  of  this  act." 

By  sec  12,  "  if  any  person  shall,  knowingly  and  without  lawful  Sec.  12.    Per- 
excuse  (the   proof  whereof  shall  lie  on  the  person  accused)  have  sons  knowingly 
in  his  possession  any  false,  forged,  or  counterfeit  die,  plate,  or  other  J?'*"&  forged 
instrument,  or  part  of  any  such  die,  plate,  or  instrument  resembling,  iJuieirpos!!^ 
or  intended  to  resemble,  either  wholly  or  in  part,  any  die,  plate,  or  session, 
other  instrument,  which  at  any  time  whatever  hath  been,  or  shall  or 
may  be  provided,  made,  or   used,  by  or  under  the   direction  of 
the  commissioners  of  stamps,  {q)  for  the  purpose  of  expressing  or 
denoting  any  stamp  duty  whatever ;  or  if  any  person  shall,  know- 

( p)  Now  "  the  commissioners  of  stamps  (7)  See  last  note, 

and  tazes,**  by  the  4  5i  5  Wm.  4,  c.  60,  s.  8. 
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ingly  and  without  lawful  excuse  (the  proof  whereof  shall  lie  on 
the  person  accused)  have  in  his  possession  any  velluniy  parchment, 
or  paper  having  thereon  the  impression  of  any  such  fiilse,  forged,  or 
counterfeit  die,  plate,  or  other  mstrument,  or  part  of  any  such  die, 
plate,   or  other  instrument  as  aforesaid,  or  naving  thereon  any 
false,  forged,  or  counterfeit  stamp,  mark,  or  impression  resembling  or 
representing,  either  wholly  or  in  part,  or  intended  or  liable  to  pass, 
or  be  mistaken  for  the  stamp,  mark,  or  impression  of  any  such 
die,  plate,  or  other  instrument  which  hath  been,  or  shall  or  may  be 
so  provided,  made,  or  used  as  aforesaid,  knowing  such  false,  forged, 
or  counterfeit  stamp,  mark,  or  impression  to  be  f^Lse,  forged,  or  coun- 
or  fraudulently  terfeit ;  or  if  any  person  shall  firaudulendy  use,  join,  fix,  or  place  for, 
a^xingstamps,  ^j^jj^  qj.  upon  any  vellum,  parchment,  or  paper  any  stamp,  mark,  or 
impression  which  shall  have  been  cut,  torn,  or  gotten  ofiT,  or  removed 
from  any  other  vellum,  parchment,  or  paper ;  or  if  any  person  shall 
Erasing  names,  fraudulently  erase,  cut,  scrape,   discharge,  or  get  out  of  or  from 
any  stamped  vellum,  parchment,  or  paper,  any  name,  sum,  date,  or 
other  matter  or  thing  thereon  written,  printed,  or  expressed,  with 
intent  to  use  any  stamp  or  mark  then  impressed  or  being  upon  such 
vellum,  parchment,  or  paper,  or  that  the  same  may  be  used  for  any 
deed,  instrument,  matter,  or  thing  in  respect  whereof  any  stamp 
Using  stamped  dutv  is,  or  shall,  or  may  be,  or  become  payable;  or  if  any  person 
which"  ^™       dMiiL  knowingly  use,  utter,  sell,  or  expose  to  sale,  or  shall  knowingly 
&c.,  have         ^^^  without  lawful  excusc,  (the  proof  whereof  shall  lie  on  the  person 
been  erased,      accused)  have  in  his  possession  any  stamped  vellum,  parcnment, 
or  paper,  fix)m  or  off,  or  out  of  which  any  such  name,  sum,  date,  or 
other  matter  or  thing  as  aforesaid,  shall  have  been  fraudulently 
erased,  cut,  scraped,  discharged,  or  gotten  as  aforesaid ;  then  and  in 
every  such  case  every  person  so  ofiTending,  and  every  person  know- 
ingly and  wilfully  doing,   abetting,  or  assisting  any  person  in 
committing  any  such  offence,  and  being,  thereof  lawfully  convicted, 
shall  be  acyudged  guiltv  of  felony,  and  shall  be  liable,  at  the  discre- 
tion of  the  court,  to  he  transported  beyond  the  seas  for  life,  or 
for  any  term  not  less  than  seven  years,  or  to  be  imprisoned  for  any 
term  not  exceeding  four  years,  nor  less  than  two  years." 
9  Geo.  4,  The  9  Geo.  4,  c.  1 8,  entided  "  An  act  to  repeal  the  stamp  duties 

Cj  1 8,  s.  35.  on  cards  and  dice,"  &c.,  enacts,  by  sec.  35,  that  "  if  any  person  shall 
stamMrc?ating  fo^g®  ^^  Counterfeit,  or  shall  cause  or  procure  to  be  foiged  or  coun- 
to  cards  and  teifeited  any  type,  die,  seal,  stamp,  mark,  plate,  or  device,  or 
dice,  or  utter-    gny  pg^  of  any  type,  die,  seal,  stamp,  mark,  plate,  or  device,  which 

wuh  counter-  ^^*^'  ^  ^^  ^^J  ^^™^  provided,  made,  or  used  by  or  under  the 
feit  sumps.  authority  of  the  commissioners  of  stamps  in  pursuance  of  this  act,  or 
shall  counterfeit,  or  shall  cause  or  procure  to  be  counterfeited  or  re- 
sembled the  impression  of  any  such  type,  die,  seal,  stamp,  mark, 
plate,  or  device,  or  any  part  thereof,  upon  any  playing  card  or  dice, 
or  upon  any  label,  thread,  or  paper ;  or  shall  forge  or  counterfeit  the 
name,  handwriting,  or  signature  of  any  sealing  officer  or  other 
ofiicer  of  stamps,  to  or  upon  any  wrapper,  paper,  or  material  in 
which  any  dice  shall  be  actually  enclosed ;  or  shall  for^e  or  counter- 
feit, or  shall  cause  or  procure  to  be  forged  or  counterfeited  any 
mark  or  name,  or  any  part  of  any  mark  or  name,  directed  to  be  used 
by  the  commissioners  of  stamps  (r)  in  pursuance  of  this  act,  in  order 

{r)  Sec  note  (p),  ante,  p.  441. 
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to  distinguish  the  maker  of  any  such  cards  or  dice  respectively,  and 

Imnted  or  marked  on,  or  affixed  to,  or  making  part  of  the  wrapper, 
abel,  or  paper  in  which  any  playing  cards  or  dice  shall  be  actoally 
enclosed,  with  intent  to  dejraud  his  Majesty,  bis  heirs  or  succesBors, 
of  any  of  the  duties  at  any  time  by  law  payable  upon  cards  or  dice  ; 
or  shall  utter,  sell,  or  expose  to  safe,  or  part  with  for  use  in  play,  any 
card,  die,  ace  of  spades,  label,  wrapper,  or  jew  whatsoever,  witli 
such  counterfeit  seal,  stamp,  mark,  device,  impression,  name,  or  sig- 
nature, knowing  the  same  to  be  counterfeit,  or  shall  privately  or 
fraudulently  use  any  seal,  stamp,  mark,  plate,  device,  or  label  at  any 
time  provided,  made,  or  used  by  or  under  the  authority  of  the  com-^ 
missioners  of  stamps  in  pursuance  of  this  act,  with  intent  to  defraud 
his  Majesty,  his  heirs  andsuccessors,  of  any  of  the  duties  at  any  time 
by  law  payable  upon  cards  or  dice ;  every  person  convicted  of  any 
such  offence,  in  due  form  of  law,  shall  be  adjudged  a  felon,  and 
shall  suffer  death."  {s) 

The  Irish  stamp  act,  56  Geo.  3,  c  56,  s.  37,  {t)  enacts,  *^  that  56  Geo.  3, 
if  any  person  in  any  part  of  the  United  Kingdom  of  Great  Britain  ^  ^  »•  ^1» 
and  Ireland,  or  of  any  of  the  dominions  thereto  belonging,  shall  FomMMv 
counterfeit  or  foive,  or  cause  or  procure  to  be  counterfeited  or  type,  ^e,&c., 
foi^d,  any  type,  die,  mark,  or  stamp,  to  resemble  or  represent,  or  *4*^®'*^^ 
be  mistaken  for  any  type,  die,  mark,  or  stamp  at  any  time  heretofore  Un.^'havine 
kept  or  used,  or  hereuter  to  be  kept  or  used  at  the  stamp  office  possession  of 
in  Dublin,  for  denoting  the  charfi:ing  or  marking  on  vellum,  parch-  «>wnterfeit 
mcnt,  or  paper,  or  other  matter  directed  to  be  stamped,  any  of  the  ot'^^^JtW^    ' 
stamp  duties  payable  under  or  by  virtue  of  any  act  or  acts  which  has  any  paper,  &c^ 
been  or  shall  be  at  any  time  in  force  in  Ireland,  although  such  act  or  ^2?  "J  ^^ 
acts  may  not  be  in  force,  or  such  type,  die,  mark,  or  stamp  may  not  ^^X,  s^^^^Vr 
be  kept  or  used  at  the  said  stamp  omce  at  the  time  of  such  foiging  or  nsinglntteVing, 
counterfeiting;  or  if  any  person  or  persons  (save  and  except  such  o'l^avipgin 
person  or  persons  as  shall  oe  lawfully  entitled  and  authorized  to  have  !!il!l^]^^'{J^ 
and  to  use  the  same  for  the  purpose  of  stamping  vellum,  parchment,  any  paper,  &&, 
or  paper,  or  other  matter  directed   to  be  stamped  by  or  under  '^jj.^^: 
the  authority  of  the  said  commissioners  of  stamps  for  the  time  being,)  mark,  &c.,**^ 
shall  have  in  his,  her,  or  their  possession,  any  type,  die,  or  mark  and  aim  the 
or  stamp  made  to  resemble  or  represent,  or  be  mistaken  for  any  type,  *™"<*"^nt 
die,  mark,  or  stamp,  heretofore  kept  or  used,  or  hereafter  to  be  kept  jlum^,  marks, 
or  used  at  the  said  stamp  office,  for  denoting  the  charging  or  mark-  &c.,  by  anv 
ing  on   vellum,  parchment,   or  paper,   or  other  matter  directed  officer  of  the 
to  be  stamped,  any  of  the  said  stamp  duties  so  payable  as  aforesaid,  of  stamps,  or 
although  such  type,  die,  mark,  or  stamp  shall  not  be  then  kept  the  having 
or  used  at  the  said  stamp  office,  or  the  duty  denoted  thereby  shall  not  Jf^JJ"**^" 
be  then  payable  in  Ireland;  or  if  any  person  or  persons  shall  mark  &c.,iraiidu-' 
or  impress,  or  cause  or  procure  to  oe  marked  or  impressed  on  lently  stamped* 
any  vellum,  parchment,  or  paper,  or  other  matter  which  heretofore  ^®^<>°y* 
was  or  hereafter  shall  be  directed  to  be  stamped,  any  device,  mark, 
or  impression  to  resemble   or  represent,  or  be  mistaken  for  any 

(«)  This  section  being  neither  expressly  («)  Repealed  by  the  6  &  7  Wm.  4, 

repealed  by  the  1  Wm.  4,  c  66,  nor  the  c.  76.  s.  32,  *•  as  relates  to  newspapers  or  the 

offences  contained  in  it  rendered  capital  by  duties  thereon,  or  to  any  discount  or  allow- 

that  statute,  such  offences  are  now  punish-  anc4:  in  respect  of  the  said  duties.'*    The  5 

able  (under  the  I  Wm.  4,  c.  66,  ss.  1  &  26,  &  6  Vict  c.  81  &  82,  contain  new  r<^ula- 

and  the  1  Vict.  c.  90,  s.  5,)  in  the  manner  tions  as  to  the  stamp  duties  in  Ireland, 
pointed  out  in  note  {h),  ante,  p.  415. 
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device,  mark,  or  impression  which  has  been  or  shall  be  used,  kept, 
or  made,  marked  or  impressed  at  the  stamp-office  in  Dublin,  for  de- 
noting the  charging  or  marking  on  vellum,  parchment,  or  paper,  or 
other  matter  or  thing  so  directed  to  be  stamped,  any  of  the  ssiid 
stamp  duties  so  payable  under  or  by  virtue  of  any  act  of  parliament 
whicn  shall  be  or  snail  have  been  in  force  in  Ireland  at  or  before  the 
time  when  such  mark,  device,  or  impression  shall  have  been  so  used, 
kept  or  made,  marked  or  impressed,  at  the  said  office,  although  such 
act  or  acts  may  not  be  in  force,  or  such  device,  mark,  or  impression, 
may  not  be  used  or  kept,  marked  or  impressed  at  the  said  office,  at 
the  time  of  such  offence  committed:  or  if  any  person  or  persons 
shall  use,  utter,  vend  or  sell,  or  cause  to  be  used,  uttered,  vended,  or 
sold,  or  shall  have  in  his  or  her  possession  with  intent  to  use,  utter, 
vend  or  sell  the  same,  any  vellum,  parchment,  or  paper,  or  other 
matter,  with  any  counterfeit  device,  mark  or  impression  thereon,  to 
resemble  or  represent,  or  be  mistaken  for   any  device,  mark,  or 
impression  which  has  been  or  shall  be  used,  kept  or  made  at  the 
stamp-office  aforesaid  for  the  purposes  aforesaid,  or  any  of  them, 
although  not  then  used  or  kept  tor  the  said  purposes,  or  any  of 
them,  or  although   the  duty  denoted  thereby  shall  not  be  then 
payable  in  Ireland,  knowing  such  device,  mark,  or  impression  to  be 
counterfeited,  or  if  any  officer  or  officers  in   the  employment  of 
the  commissioners  of  stamps,  or  any  other  person  or  persons  what- 
ever, shall,  with  intent  to  defraud  his  Majesty,  his  heirs,  &c.,  mark 
or  impress,  or  cause  or  procure  to  be  marked  or  impressed,  or  be 
aiding,  abetting,  or  assisting  in  markino:  or  impressing,  or  in  causing 
or  procuring  to  be  marked  or  impressed  any  stamp,  mark,  or  impres- 
sion, denoting  any  of  the  said  stamp  duties  on  any  vellum,  parch- 
ment, or  paper,  or  other  matter  directed  to  be  stamped,  not  delivered 
to  him  or  them  by  or  by  the  authority  of  the  said  commissioners 
of  stamps  for  the  purpose  of  being  stamped  with  any  type,  die,  mark 
or  stamp,  which   has  been   or  shall   be  used,   kept,  or  made  at 
the  stamp-office  aforesaid,  for  denoting  the  charging  or  marking 
on  vellum,  parchment,  or  paper,  any  of  the  said  stamp  duties  so 
payable  under  or  by  virtue  of  any  act  of  parliament,  although  such 
type,  die,  mark,  or  stamp  shall  not  be  then  kept  at  the  said  stamp- 
office,  or  the  duty  denoted  thereby  shall  not  be  then  payable  in  Irc- 
land ;  or  if  any  person  or  persons  shall,  with  intent  to  defraud 
his  Majesty,  his  heirs,  &c.,  knowingly  have  in  his,  her,  or  their  pos- 
session any  vellum,  parchment  or  paper,  or  other  matter  required  to 
be  stamped,  so  fraudulently  stamped  or  marked  with  any  mark 
or  stamp  to  denote  any  of  the  aforesaid  duties,"  then  and  in  eveiy  of 
the  said  cases,  every  such  person  so  offending  shall  be  adjudged 
a  felon,  and  shall  be  transported  for  life. 
56  Geo.  3,  The   thirty-eighth   section  enacts,   that  whenever  any  vellum, 

c.  66, 8.  38.  parchment,  or  paper  shall  be  found  in  the  possession  of  any  person 
session  by  "  "censed  to  deal  in  and  retail  stamps  in  Ireland,  or  who  shall 
persons  have  been  so  licensed  within  six  calendar  months  then  next  preced- 

d^^tllw  ^°&  having  impressed  thereon  any  counterfeit  device,  mark,  or 
in  Irelwid,  impression  to  resemble  or  liable  to  be  mistaken  for  any  device,  &c., 
of  Tellum,  used,  kept,  or  made  at  the  said  stamp-office,  although  such  device, 
ps^,&c^  &C.,  shall  not  then  be  so  used  or  kept;  or  although  the  dutv 
feit  dences, "  denoted  thereby  shall  not  be  then  payable  in  Ireland  ;  in  every  sucli 
murks,  &C.        casc  the  person  in  whose  possession  such  vellum,   &c.,   shall  be 
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so  found,  shall  be  deemed  to  have  had  the  same  in  possession  with 
intent  to  use,  utter,  or  vend  the  same  with  such  counterfeit  device, 
&c.  thereon,  unless  the  contrary  shall  be  satisfactorily  proved  ;  and 
shall  also  be  deemed  to  have  had  such  vellum,  &c.,  m  possession, 
knowing  the  stamps,  devices,  &c.,  thereon  to  be  foiled  and  counter- 
feited, and  be  liable  to  all  punishments,  &c.,  inflicted  upon  persons 
using,  uttering,  or  vending  false,  forged,  or  counterfeit  stamps, 
or  having  such  false,  forged,  or  counterfeit  stamps  in  their  possession, 
knowing  the  same  to  be  forged,  unless  such  person  shall  in  all  cases 
satisfactorily  prove  that  sucn  vellum,  &c.,  and  the  stamps  thereon, 
were  procured  at  the  stamp-office  in  Dublin,  or  from  some  distributor 
of  stamps  in  Ireland. 

By  sec.  52,  "  if  any  person  not  being  an  officer,  workman,  servant,  66  Geo.  3, 
or  agent  for  the  time  being  of  the  said  commissioners  of  stamps,  and  rV'^^^'x  '*2f^ 
authorized  and  appointed  by  them  for  that  purpose  and  for  their  use  ing>*&c.,  or 
only,  shall  make  or  use,  or  cause  or  procure  to  be  made  or  used,  or  having  posses- 
knowingly  aid  or  assist  in  making  or  using,   or,   without  being  "**°  °^  without 
authorized  and  appointed  as  aforesaid,  shall  knowingly  have  in  his,  frame,  &/, 
her,  or  their  custody  or  possession,  without  lawful  excuse  (the  proof  for  paper  with 
whereof  shall  be  on  the  person  accused)  any  frame,  mould,  or  lljj^^^^jfffice  "■ 
instrument  for  the   making  of  paper  in   the   substance  whereof  or  w  making,' 
the  words  *  stamp-office,'  or  the  greater  part  of  such  words  would  be  &c.,  or  having 
visible,  or  in  the  substance  whereof  any  device  or  distinction  would  P*'^^'"**^"  ^^ 
be  visible,  peculiar  to  and  appearing  in  the  substance  of  the  paper  with  those 
which  shall  from  time  to  time  be  used  by  the  commissioners  of  words,  or  with 
stamps  as  aforesaid ;  or  shall  make,  or  cause  or  procure  to  be  made,  JJJ^    ecuHar 
or  knowingly  aid  or  assist  in  making  any  paper  in  the  substance  to  tiie  paper 
whereof  there  shall  be  visible  the   said  words   *  stamp-office,'  or  «»ed  hy  the 
the  greater  part  of  such  words,  or  any  of  such  device  or  distinction  ^"^!^"^'* 
peculiar  to  and  appearing  in  the  substance  of  the  paper  which  shall 
be  so  used  by  the  said  commissioners  of  stamps ;  or  if  any  person, 
not  being  authorized  or  appointed  as  aforesaid,  shall  knowingly  have 
in  his  or  her  custody  or  possession,  without  lawful  excuse,  (the  proof 
whereof  shall  be  on  the  person  accused)  any  paper  whatsoever  in  the 
substance  whereof  there  shall  be  visible  the  words  *  stamp-office,'  or 
the  greater  part  of  such  words,  or  any  device  or  distinction  peculiar 
to  and  appearing  in  the  substance  of  paper  so  from  time  to  time  used 
by  the  said  commissioners ;  or  if  any  person  not  being  authorized  or 
appointed  as  aforesaid,    shall    by    any    art,   device,   mvstery,   or 
contrivance,  cause  or  procure,  or  knowingly  aid  or  assist  m  causing 
or  procuring  to  appear  in  the  substance  of  any  paper  whatsoever  the 
words  *  stamp-office,'  or  the  greater  part  of  sucli  words,  or  any  such 
device  or  distinction  peculiar  to  and  appearing  in  the  substance 
of  the   paper  which  shall  be  so  used  by  the  said  commissioners 
of  stamps ;    every  person  so  offending  in  any  of  the  said  cases  shall 
be  adjudged  a  felon,  and  shall  be  transported  for  the  term  of  his  or 
her  life. 

By  sec.  58,  a  pecuniary  penalty  of  forty  pounds  is  imposed  upon  56  Geo.  3, 
any  person  who,  for  the  purpose  of  evading  any  of  the  stamp  duties  f-  ^6»  »•  58» 

Say  able  in  Ireland,  shall  execute  any  stamped  instrument  without  a  j^j^l^hy  of  40/. 
ate,  or  bearing  date  prior  to  the  execution,  or  shall  fraudulently  ^r  several 
erase,  &c.,  the  name  of  any  person  or  any  date,  &c.,  engrossed  fr«»»^ »» 
or  written  in  such  instrument,  or  shall  fraudulently  cut,  tear,  or  take  stamp'dutier 
off  any  mark  or  stamp  from  any  piece  of  vellum,  &c.,  with  intent  to  in  Ireland. 


fraudulently 
using  lawful 
dies. 
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iise  them  for  any  other  writing,  &C.9  in  respect  whereof  any  stamp 
duty  shall  then  be  payable. 
56  G«o.  3,  The  56  Geo.  3,  c.  78,  entitled  "  An  act  for  the  better  reguladng 

penaS^^      and  securing  the  collection  of  the  duties  on  paper  in  Ireland,  and  to 
persons  forging  prevent  frauds  therein,**  imposes  laree  pecuniary  penalties  on  persons 
«^™P8»*c^    forging  stamps,  &c.,  on  any  pasteboard,  paper,  &c,  or  having  in 
papolf&c.     *    possession  or  using  such  foxged  stamps;    and,  generally,   upon 
persons  counterfeiting  any  stamps,  &c.,  provided  in  pursuance  of  that 
act,  having  them  in  possession  knowing  them  to  be  counterfeited, 
selUng  any  paper  with  counterfeited  stamps,  &c.,  thereon,  or  com- 
mitting omer  offences  of  a  like  nature,  (u) 
6A  7  Wm.  4,        The  6  &  7  Wm.  4,  c  69,  entitled  «  An  act  to  fix  the  standard 
F  ^in  OT       qualities  of  ffold  and  silver  plate  in  Scotland,  and  to  provide  for  the 
in^tath^  dies,    assaying  ana  marking  thereof,"  by  sec.  19,  enacts,  that  <Mf  any 
or  marks,         person  shall  force  or  counterfeit,  or  shall  cause  or  procure  to  be  ibiigcKi 
for™^*  df  J"***    ^'  counterfeited,  any  die,  punch,  or  other  marking  instrument^  or  any 
&c^  and    '       P<ut  of  anv  die,  punch,  or  marking  instrument,  used  or  provided,  or 

to  be  used  or  provided  for  striking  or  impressing  any  mark  or  im- 
pression by  this  act  directed  to  be  used,  or  which  in  pursuance  of 
this  act  hath  been,  or  shall  or  may  be  used,  by  or  under  the  direction 
of  the  said  incorporation  or  company  respectively,  or  by  any  maker 
or  worker  of  gold  or  silver  plate,  or  by  or  under  the  direction  of  any 
other  person  or  persons  legally  authorized  in  that  behalf,  for  the 
puipose  of  stamping  or  marking  gold  or  silver  plate ;  or  if  any  person 
shall  foige,  counterfeit,  or  imitate,  or  shall  cause  or  procure  to  be 
forged,  counterfeited,  or  imitated,  upon  any  sold  or  silver  plate,  or 
upon  any  ware  or  manufacture  of  base  metiu  or  mixture  or  metals, 
the  stamp,  mark,  or  impression,  or  any  part  of  the  stamp,  mark,  or 
impression^  of  any  such  die,  punch,  or  other  marking  instrument  as 
aforesaid ;  or  if  any  person  shall  stamp  or  mark,  or  shall  cause  or 
procure  to  be  stamped  or  marked,  anv  gold  or  silver  plate,  or  any 
ware  or  manu&cture  of  base  metal,  with  any  such  forged  or  coun- 
terfeit die,  punch,  or  marking  instrument  as  aforesaid ;  or  if  any 
person  shall  transpose  or  remove,  or  shall  cause  or  procure  to  be 
transposed  or  removed,  from  any  piece  of  gold  or  silver  plate  to  any 
other  piece  of  plate,  either  of  gold  or  silver,  or  to  any  ware,  or  manu- 
facture of  base  metal,  any  mark  or  impression  directed  to  be  used, 
or  which  hath  been,  or  shall  or  may  be  used  as  aforesaid ;  or  if  any 
person  shall  sell,  exchange,  or  expose  for  sale,  or  shall  export,  or 
attempt  to  export,  out  of  any  part  of  Scotland,  or  shall  knowingly 
and  without  lawful  excuse  (the  proof  whereof  shall  Ue  on  the  person 
accused)  have  in  his  possession  any  gold  or  silver  plate,  or  any  ware 
or  manu&cture  of  base  metal,  having  thereupon-  the  mark  or  impres- 
sion of  or  from  any  such  forged  or  counterfeit  die,  punch,  or  marking 
instrument  as  aforesaid,  or  having  thereupon  any  such  foi^^;ed  or 
counterfeit  mark  or  impression  as  aforesaid,  or  any  mark  or  impres- 
sion which  shall  have  been  so  transposed  or  removed  as  aforesaid, 
knowing  the  same  respectively  to  be  forged,  counterfeit,  transposed, 
or  removed,  or  if  any  person  shall  knowingly  and  without  lawful 
excuse  (the  proof  \^ereof  shall  lie  on  the  person  accused)  have  in 
his  possession  any  such  forged  or  counterfeit  die,  punch,  or  marking 
instrument,  or  part  of  a  die,  punch,  or  marking  instrument  as  afore- 

(m)  Sees  43,64,65. 
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said ;  or  if  any  person  shall  cut  out  of  or  sever  from  any  piece  of 
plate  of  gold  or  silver  any  mark  or  impression,  or  any  part  of  any 
mark  or  impression,  made  with  any  such  die,  punch,  or  marking 
instrument  as  aforesaid,  with  intent  that  such  mark  or  impression, 
or  part  of  a  mark  or  impression,  shall  or  may  be  placed  upon  or 
joined  or  affixed  to  any  other  piece  of  plate,  either  of  gold  or  silver, 
or  to  any  ware  or  manufacture  of  base  metal,  or  if  any  person  shall 
place  upon  or  join  or  affix  to  any  piece  of  plate,  either  of  gold  or 
silver,  or  any  ware  or  manufacture  of  base  metal,  any  such  mark  or 
impression,  or  any  part  of  any  such  mark  or  impression  which  hath 
been  or  shall  have  been  cut  out  of  or  severed  firom  any  piece  of  plate 
of  gold  or  silver ;  or  if  any  person  shall  privately  or  secretly  employ 
or  use,  or  cause  or  procure  to  be  employed  or  used,  any  genuine  or 
lawful  die,  punch,  or  markii^  instrument  so  used  or  provided,  or  to 
be  used  or  provided  as  aforesaid ;  then  and  in  every  such  case  every 
such  ofiender,  «nd  every  person  counselling,  aiding,  or  abetting  such 
offender,  shall  be  ffuilty  of  felony,  and,  being  convicted  thereof,  shall 
be  liable,  at  the  discretion  of  the  court,  to  be  transported  beyond 
the  seas  for  life,  or  for  any  term  not  less  than  seven  years,  or  to  be 
imprisoned  for  any  term  not  exceeding  four  years,  nor  less  than  two 
years,  as  the  court  shall  award." 

Besides  the  statutes  which  relate  to  the  forging,  &c.,  the  stamps  Forging,  &c., 
and  marks  on  platey  by  which  the  duty  payable  to  the  crown  is  ^^  "ssay 
denoted,  there  are  others  which  relate  to  the  offences  of  forging,  JJJJ^' ^n  „q\^ 
&c.,  the  assay  marks,  or  stamps  required  to  be  affixed  to  gold  and  and  silver  ma- 
silver  manumctures  in  order  to  denote  their  standard  value.     Of-  nufactures. 
fences  of  this  kind  were  first  made  punishable  by  the  12  Geo.  2. 
c.  26,  s.  8,  by  pecuniary  forfeiture,  and  imprisonment  in  de&ult  of 
payment     But  that  provision  was  repealed  by  the  31  Geo.  2,  c.  32, 
8.  14,  which  by  sec.  15  made  the  forging  or  counterfeiting  the  stamp, 
&c,  used  for  making  plate  in  pursuance  of  the  12  Geo.  2,  c.  26,  s.  8, 
by  the  Goldsmiths'  Company,  &c.,  the  marking  plate,  &c.,  with  a 
forged  or  counterfeited  stamp,  the  transposing  the  stamp,  &c.,  im- 
pressed from  one  vessel  to  another,  the  selling  or  exporting  plate 
with  a  forged,  counterfeit,  or  transposed  mark,  and  the  having  such 
stamp,  &c.,  in  possession,  felony  without  benefit  of  clei^.     This 
section  of  the  31  Geo.  2,  c.  32,  afler  having  been  amended  by  the 
32  Geo.  2,  c.  24,  was  repealed  by  13  Geo.  3,  c.  59,  s.  1. 

The  13  Geo.  3,  c.  59,  s.  2,  enacts,  ^^  That  if  any  person  whatso-  13  Geo.  3, 
ever  shall  cast,  forge,  or  counterfeit,  or  cause  or  procure  to  be  cast,  S;  ^.'  *•  ^ 
forged,  or  counterfeited,  any  mark  or  stamp  used,  or  to  be  used,  for  any  mark  or  ' 
the  marking  or  stamping  gold  or  silver  plate,  in  pursuance  of  any  ttamp  used  for 
act  or  acts  of  parliament  now  in  force  by  the  Company  of  Goldsmiths  &?\^  ^  ^'l)'*'* 

xi*ii  J  •  r^  xTi      pwe  by  the 

m  lx)naon,  or  by  the  wardens,  or  assayer  or  assayers,  at  York,  Goldsmiths* 
Exeter,  Bristol,  Chester,  Norwich,  or  Newcasde-upon-T^ne,  or  by  Company,  or 
any  maker  or  worker  of  sold  or  silver  plate,  or  any  or  either  of  them,  ^y  the  assayer 

•',,1  «  ®  t*  '  ^  •'  1  or  workers  ot 

or  snaii  cast,  forge,  or  coimterfeit,  or  cause  or  procure  to  be  cast,  piato,orforg. 
forged,  or  counterfeited,  any  mark,  stamp,  or  impression,  in  imitation  ;ngi  &«.,  in 
of  or  to  resemble  any  mark,  stamp,  or  impression  made,  or  to  be  j,™^^)^^ 
made,  with  any  mark  or  stamp  used,  or  to  be  used,  as  aforesaid,  by  stamp.  &c .',  or 
the  said  Company  of  Goldsmiths  in  London,  or  by  the  said  wardens,  marking,  &c, 
or  assayer  or  assayers,  or  by  any  maker  or  workers  of  gold  or  silver  ^iJ'or*^ 
plate,  or  any  or  either  of  them ;  or  shall  mark  or  stamp,  or  cause  or  meul  with  a 
procure  to  be  marked  or  stamped,  any  wrought  plate  of  gold  or  forged  mark 
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or  sump,  silver,  or  any  wares  of  brass  or  other  base  metal  silvered  or  gilt  over, 

or  transposing    and  resemblmff  plate  of  gold  or  silver,  with  any  mark  or  stamp  which 


plate  or  base 
metal  with 
forged  or 
transposed 
marks,  &c., 
or  beinff  pos- 
sessed, Know- 


made  punish -> 
able  bv  trans* 
portation  for 
14  jrears. 


&/  ™or  seilinff  ^^^  ^^^  ^^  SmIX  be  forged  or  counterfeited  at  any  time,  in  imitation 
or  exporting  of,  or  to  resemble  any  mark  or  stamp  used,  or  to  be  used,  as  afore- 
said, by  the  said  company  of  Groldsmiths  in  London,  or  by  the  said 
wardens,  or  assayer  or  assayers,  or  by  any  maker  or  worker  of  gold 
or  silver  plate,  or  any  or  either  of  them ;  or  shall  transpose  or  remove, 
or  cause  or  procure  to  be  transposed  or  removed,  from  one  piece  of 
wrought  plate  to  another,  or  to  any  vessel  of  such  base  metal  as 
ingly7of  forged  aforesaid,  any  mark,  stamp,  or  impression,  made  or  to  be  made,  by 
marks,  &c.,  or  with  any  mark  or  stamp  used,  or  to  be  used,  as  aforesaid,  by  the 
said  company  of  Goldsmiths  in  London,  or  by  the  said  wardens,  or 
assayer  or  assayers,  or  by  any  maker  or  worker  of  gold  or  silver  plate, 
or  any  or  either  of  them  ;  or  shall  sell,  exchange,  or  expose  to  sale, 
or  export  out  of  this  kingdom,  any  wrought  plate  of  gold  or  silver, 
or  any  vessel  of  such  base  metal  as  aforesaid,  with  any  such  forged 
or  counterfeit  mark,  stamp,  or  impression  thereon,  or  any  mark, 
stamp,  or  impression  which  hath  been,  or  shall  be,  transposed  or 
removed  from  any  other  piece  of  plate  at  any  time,  knowing  such 
mark,  stamp,  or  impression,  to  be  forged  or  counterfeited,  or  trans- 
posed or  removed  as  aforesaid ;  or  shall  wilfully  or  knowingly  have 
or  be  possessed  of  any  mark  or  stamp  which  hitth  been,  or  shall  be, 
forged  or  counterfeitea  at  any  time  in  imitation  of,  or  to  resemble  any 
mark  or  stamp  used,  or  to  be  used,  as  aforesaid,  by  the  said  com- 
pany of  Goldsmiths  in  London,  or  by  the  said  wardens,  or  assayer 
or  assayers,  or  by  any  maker  or  worker  of  gold  or  silver  plate,  or 
any  or  either  of  them ;  every  person  offending  in  any,  each,  or 
either  of  the  cases  aforesaid,  and  being  thereof  lawfully  convicted, 
shall,  by  order  of  the  Court  before  whom  such  offender  shall  be  con- 
victed, be  transported  to  some  of  his  Majesty's  colonies  or  planta- 
tions in  America,  for  the  term  of  fourteen  years."  (m) 
24  Geo.  3,  The  24  Gea  3,  sess.  2,  c.  53,  which  required  the  mark  of  the 

and  38  Geo.  3,  ^^^f^^  head  to  be  added  both  to  gold  and  silver  manufactures  to 
c.  69.  contain-  denote  the  payment  of  the  duty  thereby  imposed,  contains  similar 
ing  orovisions  provisions,  not  only  with  respect  to  such  duty  mark,  but  with  respect 
a^stmfltf  form  ^  ^^^  assay  marks,  and  applies  to  such  marks  when  used  by  the 
to  the  13  company  of  Goldsmiths  in  Edinburgh,  and  by  the  Birmingham  and 

Geo.  3,0.59.  Sheffield  company,  as  well  as  by  the  company  of  goldsmiths  in 
London,  and  by  the  wardens  or  assayers  at  York,  Exeter,  Bristol, 
&c. ;  and  it  makes  the  offenders  guilty  of  felony  without  benefit  of 
clergy,  (t?)    After  this  came  the  38  Geo.  3,  c.  69,  (which  fJlowed 


(«)  This  act  contains  no  express  pro- 
visions for  the  punishment  of  principals  in 
the  second  degree  and  accessories;  the 
principals  in  the  second  degree,  therefore, 
are  punishable  in  the  same  manner  as  the 
principals  in  the  first  degree,  and  the 
accessories  before  and  after  the  fact  are 
punishable  (under  the  7  &  8  Geo.  4,  c.  28. 
ss.  8  &  9,  and  the  1  Vict.  c.  90,  s.  5,  (an/e, 
p.  135.  note  (6), )  as  for  a  felony  for  which 
no  punishment  has  been  expressly  provided,) 
with  transportation  beyond  the  seas  for  the 
term  of  seven  years,  or  imprisonment  for 
any  term  not  exceeding  two  years,  with  or 
without  hard  labour,  in  the  common  gaol 
or  house  of  correction,  and  the  offender 
may  be  kept  in  solitary  confinement  for  any 


portion  or  portions  of  such  imprisonment, 
or  of  such  imprisonment  with  hard  labour, 
not  exceeding  one  month  at  a  time,  or 
three  months  in  the  space  of  one  year, 
as  to  the  court  in  its  discretion  shall  seem 
meet ;  and  the  offender,  if  a  male,  may  be 
once,  twice,  or  thrice  publicly  or  privatelj 
whipped  ( if  the  court  shall  so  think  fit),  in 
addition  to  such  imprisonment 

(o)  Sec.  16.  And  it  refers  to  the  1st 
December,  1784,  instead  of  the  6th  Julv. 
1758.  This  section  is  neither  expressly 
repealed  by  the  1  Wm.  4,  c.  66,  nor  are 
the  offences  contained  in  it  made  capital  by 
that  act ;  consequently  thev  are  punishable 
in  the  manner  pointed  out  m  note  {h\  eaiU^ 
p.  415. 
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gold  wares  to  be  manufactured  at  a  lower  standard  than  before)  and 
contains  provisions  nearly  in  a  similar  form  to  those  of  the  13  Geo.  3, 
c  59,  s.  2,  as  to  the  forging,  &c.,  any  mark  or  stamp  used,  **in  pur- 
suance  of  this  act^  for  the  making  or  stamping  gold  plate  by  the 
company  of  goldsmiths  in  London  or  Edinburgh,  or  the  JBirmingham 
or  Sheffield  company,  or  by  the  wardens  or  assayers  at  York,  Exeter, 
Bristol,  &c. :  but  it  does  not  extend  to  marks,  &c.,  used  by  any 
maker  or  worker  of  gold  plate ;  and  the  description  of  articles,  the 
marking  or  stamping  of  which  with  a  forged  or  counterfeited  mark 
or  stamp  is  made  one  of  the  offences  therein  enumerated,  is,  *^  any 
wrought  plate  of  gold,  or  any  wares  of  silver,  brass,  or  other  metal 
gilt  over,  and  resembling  plate  of  gold."  And  the  offences  therein 
enumerated  are  not  made  capital,  but  felonies  punishable  by  trans^ 
portation  for  seven  years,  {w)  It  was  observed  as  singular  that  when 
the  subject  was  under  the  review  of  the  legislature,  and  the  punish- 
ment for  the  offences  imder  this  act  limited  to  transportation, 
offenders  ejusdem  aeneris  under  a  former  act  (24  Geo.  3,  sess.  2, 
c  53,  s.  16,)  should  be  left  subjected  to  capital  punishment  {x) 

It  has  been  held  that  a  person  may  be  convicted  under  the  13  A  fraudulent 
Geo.  3,  a  59,  s.  14,  and  the  38  Geo.  3,  c  69,  s.  7,  if  he  be  proved  to  J^J^"J^' °t* 
have  transposed  the  mark  of  the  Goldsmiths'  Company  from  one  brinf?  a  case 
gold  ring  to  another,  although  both  be  genuine  rings,  and  although  within  the 
the  jury  find  that  he  did  it  without  any  firaudulent  intent     The  ^^^^^^'38 
prisoner  was  indicted  under  the  13  Geo.  3,  c.  69,  s.  14,  and  the  Geo/3,ca9. 
38  Geo.  3^  c.  69,  s.  7,  for  unlawfully  transposing  die  Uon  passant 
from  one  gold  ring  to  another ;  and  it  was  clearly  proved  that  he 
had  transposed  the  mark,  but  there  was  no  proof  that  the  ring,  to 
which  it  was  transposed^  was  not  genuine  sold ;  and  the  jury  found 
the  prisoner  guilty  of  transposing  the  hall  mark  from  one  genuine 
ring  to  another  genuine  ring,  but  without  any  fraudulent  intent ;  it 
was  held,  however,  that,  as  there  were  no  words  in  the  statutes  re- 
ferring to  anyfraudulent  intent,  that  finding  amounted  to  a  verdict  of 
guilty,  {y)    The  prisoner  was,  however,  afterwards  pardoned. 

We  have  seen    that  the   stamp  act,  55  Geo.  3,  c.  184,  s.   7,  Cutting,  get- 
makes  the  fi:xiudulent  cutting  or  getting  off  any  stamp  fix)m  any  ting  off,  &c., 
paper,  &c.  with  intent  to  use  the  same  upon  any  other  paper,  &c.  !jJIJ^J*^'t™ 
chargeable  with  the  duties  thereby  granted,  a  capital  offence,  (z)  mtenttouse 
A  former  statute,  12  Geo.  3,  c.  48,  contains  more  general  pro-  them, 
visions ;  but  makes  the  offences  therein  mentioned  felony,  punish-  12  Geo.  3, 
able  only  by  transportation.     It  enacts,  "that  if  any  person  or  ^t^^^l^ 
persons  shall  write  or  engross,  or  cause  to  be  written  or  engrossed,  any  writ,  man- 
either  the  whole  or  any  part  of  any  writ,  mandate,  bond,  affidavit,  date,  &c.,  on 
or  other  writing,  matter  or  thing  whatsoever,  in  respect  whereof  any  JJ^^on^jh^jre 
duty  is  or  shall  be  payable  by  any  act  or  acts  made,  or  to  be  made  shall  have 
in  that  behalf,  on  tne  whole  or  any  part  of  any  piece  of  vellum,  been  before 
parchment,  or  paper,  whereon  there  shall  have  been  before  written  ^^^t^ 
any  other  bond,  mandate,  affidavit,  or  other  matter  or  thing,  in  &c.,liable'to 
respect  whereof  any  duty  was  or  shall  be  payable  as  aforesaid,  before  dutv,  before 
Bucn  vellum,  parchment,  or  paper,  shall  have  been  again  marked  or  ^  jbail^^have 
stamped  according  to  the  said  acts  ;  or  shall  firaudulently  erase  or  been  again 

(w)  38  Geo.  3,  c.  69,  s.  7.  This  statute  p.  448. 

contains  no  provisions  for  the  punishment  («)  2  East,  P.  C.  a  19,  s.  18,  p.  892. 

of  principals  in  the   second  aegree  and  \y)  Rex  o.  O^den,  6  C.  &  P.  631.  See 

accessories  ;  they  are,  therefore,  punishable  Reg.  o.  AUday,  /xwe,  p.  451. 

in  the  manner  stated  in  note  («),  antef  (x)  Anietp*  440. 
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Stamped;  or 
fraudulently 
erasing  nameB, 
sums,  £cc.,  or 
getting  off  any 
stamp  from 
any  paper,  &c, 
with  intent 
to  use  it,  IS 
guilty  of 
felony. 


And  an  offen- 
der escaping 
or  returning 
from  tran^K>r- 
tation,  is  to 
suffer  as  a 
felon« 

In  order  to 
brin^acase 
withm  the  12 
Geo.  3,  c  48, 
the  act  must 
be  done  with 
a  fraudulent 
intent. 
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scrape  out,  or  cause  to  be  erased  or  scraped  out,  the  name  or  names 
of  any  person  or  persons,  or  any  sum,  date,  or  other  thing  written 
in  such  writ,  mandate,  affidavit,  bond,  or  other  writing,  matter  or 
thing,  as  aforesaid,  or  fraudulently  cut,  tear,  or  get  off  any  mark  or 
stamp,  in  respect  whereof  or  whereby  any  duties  are  or  shall  be  pay- 
able, or  denoted  to  be  paid  or  payable  as  aforesaid,  from  any  piece 
of  vellum,  parchment,  paper,  playing  cards,  outside  paper  of  any 
parcel  or  pack  of  playing  cards,  or  any  part  thereof,  with  intent  to 
use  such  stamp  or  mark  for  any  other  writing,  matter  or  thing,  in 
respect  whereof  any  such  duty  is  or  shall  be  payable,  or  denoted  to 
be  paid  or  payable  as  aforesaid ;"  every  person  so  offending,  and 
eveiy  person  aiding,  abetting,  &c  to  commit  any  such  offence  shall 
be  deemed  to  be  guilty  of  felony,  and  be  transported  to  some  of  his 
Majesty's  plantations  beyond  the  seas  for  a  term  not  exceeding 
seven  years.  And  it  ftirther  enacts  that  if  any  such  person  so  con- 
victed or  transported  shall  voluntarily  escape  or  break  prison,  or 
return  from  transportation  before  the  expiration  of  the  time,  such 
person  being  thereof  lawfrdly  convicted,  shall  suffer  death  as  a  felon, 
without  benefit  of  clergy,  and  shall  be  tried  for  such  felony  in  the 
county  where  he  shall  be  apprehended. 

It  has  been  held  that  to  constitute  a  felony  within  this  section  by 
writing  some  matter  liable  to  stamp  dutr  on  paper,  on  which  had 
before  been  written  some  other  matter  liable  to  stamp  duty,  before 
the  paper  had  been  again  stamped,  it  is  essential  tnat  me  party 
writing  should  do  so  with  some  fraudulent  intention.  An  indict- 
ment stated  that  the  defendant  did  feloniously  write  the  word  ^^six", 
beii^  a  certain  part  of  a  license  to  let  horses  on  hire,  in  respect 
whereof  a  certain  duty  was  then  payable,  on  a  certain  piece  of  paper 
whereon  had  been  before  written  a  license  to  let  horses  for  hire, 
which  said  paper  had  before  been  duly  stamped,  and  it  appeared 
that  the  defendant  was  the  father  of  the  fanner  of  the  post  horse 
duty  of  a  district,  and  was  in  the  habit  of  acting  for  his  son  in 
the  duties  of  this  situation,  and  that  in  1833  one  Hinckley  took  out 
a  license  to  let  post  horses,  which  was  granted  by  the  defendant  and 
bore  a  7s.  6d.  stamp.  This  license  was  renewed  in  1834,  and  in 
1835,  on  an  application  for  a  frirther  renewal,  the  defendant,  instead 
of  granting  a  new  license,  as  he  ought  to  have  done,  altered  the  date 
of  the  old  license  from  1833  to  1835,  and  the  time  of  its  expiration 
from  1834  to  1836,  and  received  7s.  6d.  from  Hinckley.  Lord 
Abinger,  C.  B. — "I  consider  that  no  fraud  is  proved.  To  come 
within  the  mere  words  of  the  act,  it  is  not  necessaiy  that  it  should 
have  been  done  fraudulendy ;  still  I  am  of  opinion,  that  if  a  person 
innocendy,  and  without  any  intent  to  defraud,  wrote  any  thing 
on  this  paper,  it  would  not  be  an  offence.  Whether  fraud  was  inten- 
ded is  a  question  for  the  jury."  ^^  Suppose  a  person  had  made  a 
perfect  deed,  which  was  executed,  and  afterwards  it  was  found  neces- 
sary to  alter  the  date  and  some  of  the  terms,  and  the  parties  altered 
the  original  deed,  intending  to  send  it  to  the  Stamp  Office  to  have 
new  stamps  put  upon  it,  would  they  be  liable  to  be  transported  ? 
The  enactment  on  which  this  case  is  founded  is  general,  ana  makes 
it  a  felony  to  write  upon  any  stamped  document  any  thing  which 
makes  it  liable  to  a  new  stamp  before  such  new  stamp  is  put  upon 
it"  For  the  crown  it  was  submitted,  that  by  the  terms  oi  the  act, 
any  person  thus  writing  upon  a  stamped  document  was  within  its 
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provisions,  even  if  he  had  no  intent  to  defraud.  Lord  Abinger,  C. 
B.  (in  summing  up) — ^'  The  act  of  Parliament  does  not  s^  that  an 
intent  to  deceive  or  defraud  is  essential  to  constitute  this  offence,  but 
it  is  a  serious  question  whether  a  person  doing  this  thing  innocently, 
and  intending  to  pay  the  stamp  duty,  is  liable  to  be  transported,  I 
am  of  opinion,  and  I  hope  I  snail  not  be  found  to  be  wrong,  that  to 
constitute  this  offence  there  must  be  a  guilty  mind.  It  is  a  maxim, 
older  than  the  law  of  England,  that  a  man  is  not  ffuilty  unless  his 
mind  be  guilty.  If  a  person  through  mistake  thought  he  could  alter 
this  license,  and  send  the  7s.  6d.  to  Somerset  House,  that  would  be 
no  felony  in  law,  any  more  than  it  would  be  in  reason,  justice,  or 
common  sense.  If  the  defendant  meant  to  defraud  the  government 
of  7s.  6d.i  he  is  guilty ;  but  as  it  could  have  been  easily  proved,  if 
the  duty  had  not  been  paid  on  Mr.  Hinckley's  license,  and  no  such 
evidence  has  been  given,  I  think  you  should  presume  in  favour  of 
innocence.  You  will  say  whether  you  think  tnat  the  defendant  in- 
tended to  commit  any  fi^ud.  You  may  find  that  he  made  the 
alterations  in  the  license,  but  that  he  did  so  without  any  fi*audulent 
intent,  and  I  can  put  the  matter  in  a  train  of  investigation  ;  or  you 
may  (and  you  have  a  right,  if  you  think  proper  to  do  so,)  find  a 
verdict  of  not  guilty."  (a) 

The  statutes  47  Geo.  3,  Sess.  2,  c.  80,  s.  13,  and  49  Geo.  3,  c  81,  As  to  stamps 
s.  1,  by  which  the  counterfeiting  stamps,  &c.  upon  paper,  &c  upon  on  paper.  Kc, 
which  any  excise  duty  was  imposed,  was  punished,  were  repealed  by  "j,^^7an 
the  1  Geo.  4,  c.  58,  which  was  also  repealed  by  the  2  &  3  Vict  c  23 :  duty  of 


excise 


by  sec.  42  of  which,  the  counterfeiting  such  stamps,  &c.,  having  is  imposed. 
counterfeit  stamps,  or  paper  with  such  counterfeit  stamps,  &c.  in 
possession,  knowing,  &c  with  other  offences  of  a  similar  kind,  are 
subjected  to  severe  pecuniary  penalties. 

The  10  Ann.  c.  19,  s.  97,  directs  the  commissioners  of  the  customs  lo  Ann.  c.  ip, 
to  provide  certain  seals  or  stamps  for  imported  linens;  and  the  com-  *•  ^7.    As  to 
missioners  for  managing  the  duties  on  silks,  calicoes,  linens,  and  of^a[f  or^ 
stuffs,  to  provide  proper  seals  or  stamps  of  another  kind  for  marking  sumps  for 
such  silks,  &c. ;  and  it  enacted,  that  if  any  person  should  counterfeit  linens,  calicoes, 
or  forge  any  stamp  or  seal  provided  or  made  in  pursuance  of  that    ^ 
act,  or  counterfeit  the  impression  of  the  same  upon  any  of  the  com- 
modities chargeable  by  that  act,  thereby  to  defraud  the  crown  of  the 
duties  thereby  granted,  the  offender  should  be  guilty  of  felony  with- 
out benefit  of  cler^ :  and  further,  that  if  any  person  should,  during 
the  continuance  ot  the  act,  sell  any  printed,  painted,  stained,  or 
dyed  silks,  calicoes,  linens,  or  other  stuns,  with  a  counterfeit  stamp, 
knowing  the  same  to  be  counterfeited,  with  intent  to  defiraud  the 
crown,  such  offender  shall  forfeit  lOOL  and  stand  in  the  pillory  for 
two  hours,  {b) 


(a)  Reg.  o.  Allday,  8  C.  &  P.  136. 
Tm  jury  found  a  general  ▼crdict  of  '*  not 
guilty.'*  It  was  objected  in  tbis  case  tbat 
the  indictment  was  bad  ;  first,  because  tbe 
writing  tbe  word  sbonld  have  been  charged 
to  have  been  fraudulently  done ;  second, 
tbat  the  instrument  ought  to  have  been 
set  out ;  tliifd,  Uiat  these  alterations  were 
not  within  the  meaning  of  the  slatute, 
which  referred  to  some  independent  writing 
of  some  new  instrument,  and  not  to  the 
mere  altering  of  a  word  or  figure  in  an  old 


G  O  2 


one  i  but  no  opinion  was  expressed  on  any 
of  these  objections.  Reg.  v.  Page,  8  C.  & 
P.  122,  an/«,  vol.  1,  p.  79,  was  cited  for 
the  prisoner. 

(6)  The  2  &  3  Vict,  c  23,  s.  67,  repealed 
so  much  of  this  act  *'  as  relates  to  the  du- 
ties, allowances,  or  drawbacks  on  paper, 
buttonboard,  millboard,  pasteboard,  or  scale- 
board,  or  the  collecting  or  securing  the 
same."  The  6  &  7  Wm.  4,  c.  76,  s.  32, 
repealed  so  much  of  the  10  Anne,  &  19, 

as  relates  in  any  manner  to  the  stamp 
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13  Oea  3, 
o.  56,  8. 5y 
recites  certain 
doabtt  upon 
former  statntes. 


And  enacts 
that  any  person 
forging  an^ 
stamp,  &c., 
provided  by 
the  commis- 
sioners, shall 
be  guilty  of 
felony. 


Construction 
of  the  stamp 
acts. 

Field's  case. 
Question  upon 
the  words 
intent  to  use 
in  the  12 
Geo.  3,  c.  48. 
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The  13  Geo.  3,  c.  56^  &  5,  recitinfl;  the  10  Ann.  cv  19 ;  12  Ann. 
Stat.  2,  c.  9 ;  3  Geo.  1,  c.  7»  s.  1,  and  6  Geo.  1,  c.  4,  s.  1,  and  also 
reciting  that  doubts  had  arisen  whether  persons  counterfeiting  or 
forginff  any  stamp  or  seal  to  resemble  any  stamp  or  seal  renewed  or 
altered  by  the  commissioners  of  excise,  in  pursuance  of  the  authori^ 
of  the  said  act  of  the  twelfth  year  of  Queen  Anne,  or  counteifeiting 
or  resembling  the  impression  of  such  renewed  or  altered  stamp  or 
seal,  were  subject  to  the  penalties  and  pains  of  death  in  the  said  acts 
enacted  and  declared ;  and  evil-minded  persons  had  thereby  been 
encouraged  to  counterfeit  such  renewed  and  altered  stamps  and 
seals;  for  obviating  all  such  doubts,  enacts,  ^'that  if  any  person  or 
persons  whatsoever  shall,  at  any  time  or  times  hereafter,  counterfeit 
or  forge  any  stamp  or  seal,  ah^ady  provided  by  the  said  commis- 
sioners, or  which  shall  hereafter  be  by  them  provided,  renewed,  or 
altered,  or  shall  counterfeit  or  resemble  the  impression  of  the  same, 
upon  any  of  the  said  commodities  chargeable  by  the  said  acts, 
thereby  to  defraud  his  majesty,  his  heirs,  or  successors,  of  any  of  the 
said  duties  thereby  granted ;"  then  every  such  person  so  offending 
shall  be  adjudgea  a  felon,  and  shall  suffer  death,  as  in  cases  of 
felony,  without  benefit  of  clergy,  (c) 

Subsequent  statutes  relating  to  the  duties  of  the  customs  and 
excise  have  contained  similar  provisions,  either  by  re-enactment,  as 
in  27  Geo.  3,  c.  31,  s.  13, 14,  or  by  express  reference,  as  in  43  Gea  3, 
c.  69,  8.  4. 

The  books  afford  but  few  cases  on  the  construction  of  the  stamp 
acts. 

A  question  was  made  upon  that  part  of  the  12th  Geo.  3,  c  48, 
which  relates  to  the  offence  of  fraudulently  getting  off  a  stamp  from 
parchment  or  paper,  mth  intent  to  use  the  same  for  any  other 
writing,  &c.  (d)  wnether  a  person  taking  a  stamp  from  a  writ,  fixing 
it  to  another  writ  of  the  same  kind,  and  then  selling  it  to  a  law  sta- 
tioner to  be  disposed  of  in  his  business,  and  used  by  any  person  who 
might  piu*chase  it  of  him,  was  a  sufficient  using  of  it  within  the 
words  of  the  statute.     It  was  contended  on  behalf  of  the  prisoner, 

duties  on  newsp^ers,  or  the  duties  on  ad- 
vertisements, or  as  imposes  any  penalty 
with  relation  to  the  said  duties  or  either  of 
them."  The  3  &  4  Vict  c  49,  s.  69. also 
repeals  the  10  Anne,  c.  19,  **  so  ^  as  the 
same  relates  to  the  duties  and  drawbacks  of 
excise  on  soap,  or  contains  any  regulations 
for  collecting,  managing,  or  securing,  or 

Kying  the  duties  and  drawbacks  on  soap, 
t  no  further."    The  pillory  is  abolished 
by  the  1  Vict  a  23. 

(c)  Mr.  Lonsdale  ( St  Cr.  L.  1 89,)  observes 
that  this  enactment  is  incidentally  repealed 
by  the  1  Wm.  4,  c.  17,  s.  1,  as  far  as  relates 
to  calicoes,  linens,  and  stufis.  With  re- 
spect  to  the  stamps  or  seals  on  silks,  how- 
ever, the  forging  thereof  having  been  made 
felony  without  benefit  of  clerry  by  the 
13  Geo.  3,  c.  56,  s.  6,  but  not  doclared  to 
be  so  by  the  62  Geo.  3,  c  143,  persons 
committing  that  offence  were,  until  the 
passing  of  the  7  &  8  Geo.  4,  c  28,  entitled 
to  their  clergy,  and  not  having  been  made 
punishable  with  death  by  any  statute  passed 
smce  are  now  liable  (under  the  7  &  8 
Geo.  4,  c.  28,  SB.  8  &  9,  and  1  Vict  c.  90, 


s.  5,)  to  the  punishment  at  the  head  of  this 
class  of  offences  (t.  e.  the  punishment 
stated  in  note  («),  ante^  p.  448),  as  being 
ffuilty  of  a  felony  for  whidi  no  punishment 
IS  otherwise  specially  provided.  Offenders 
against  the  above  enactment  were  not 
within  the  1  Wm.  4,  c.  66,  s.  1 ,  as  they 
were  not  liable  to  suffer  death  at  the  time 
of  the  passing  of  that  act,  and  consequently 
are  not  now  punishable  under  the  Ist  and 
26th  sections  thereof,  and  the  1  Vict  a  90, 
s.  5.  The  act  contains  no  express  pro- 
visions  for  the  punishment  of  principab 
in  the  second  degree  and  accessories ;  they 
are,  however,  punishable  in  the  same  way 
as  the  principals  in  the  first  degree  in  this 
instance — that  is,  the  principals  in  the 
second  degree  in  the  same  way  as  the  prin- 
cipals in  the  first  degree  aeoording  to  the 
common  law  rule ;  and  the  accessories 
under  the  7  &  8  Geo.  4,  e,  28,  ss.  8  &  9, 
and  I  Vict.  c.  90,  s.  5,  as  for  a  felony  for 
which  no  punishment  has  been  expressly 
provided. 

{d)  Ante,  p.  449. 
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that  as  the  statute  was  silent  as  to  uttering^  vending,  or  exposing  to 
sale,  it  would  violate  the  known  rules  of  construction,  to  say,  in  so 
penid  a  case,  that  the  sale  to  the  law  stationer  was  made  with  an 
intent  to  use  the  stamp  in  the  manner  described  by  the  act  No 
opinion  of  the  Judges  upon  this  point  appears  to  have  been  delivered ; 
but  the  prisoner,  after  lying  a  long  dme  in  gaol,  was  ultimately 
discharged.  («) 

One  who  innocently  cuts  off  the  stamp  and  part  of  the  parchment  A  party  inno. 
&c.  from  an  instrument,  is  guilty  of  an  offence  under  the  65  Geo.  3,  c^ntly  cutting 
c.  184,  s.  7,  if  he  afterwards  gets  off  such  stamp  fix)m  such  part  of  ^/^t  of 
the  parchment  with  intent  to  use  it  again.     Aiid  it  is  equally  an  parchment, 
offence,  whether  the  impression  was  made  before  or  after  the  55  and  afterwards 
Geo.  3,  c  184.     The  fifth  count  of  the  indictment  charged  that  the  J^tting^off^ 
prisoner  did  feloniously  and  fi^udulently  cut,  tear,  and  get  off,  from  a  the  stamp 
certain  piece  of  parchment,  a  certain  impression  of  a  certain  die,  from  the  bit 
which  had  been  theretofore  provided,  made,  and  used,  in  pursuance  ^ont^-ith 
of  the  statute  in  such  case  made  and  provided,  for  denoting  a  certain  intent  to  ose 
duty,  beinir  one  of  the  duties  under  the  care  and  management  of  the  'J*  '*  7*lV"  « 

•    •  r    *  *u  X  •     *  *  J   *        c  oc/        •*!.   the  55  Geo.  3, 

commissioners  ot  stamps,  that  is  to  say,  a  stamp  duty  of  25/.,  with  ^  134 
intent  to  use  the  same  for  and  upon  a  certain  otner  piece  of  parch- 
ment, against  the  statute.  The  sixth  count  was  the  same  as  the  fifth, 
with  the  exception  of  alleging  the  offence  to  be  that  he  did  cut,  tear, 
and  get  off  the  impression  from  a  certain  piece  of  vellum.  The  pri- 
soner was  a  junior  clerk  in  the  Stamp  Office,  and  in  consequence  of  the 
illness  of  another  clerk,  attended  on  the  9th  of  April  1831,  before  one 
of  the  commissioners  in  the  office  for  making  allowances  upon  spoiled 
stamps,  upon  which  occasion  it  was  his  duty  to  cut  off  firom  each  of 
the  instruments  on  which  allowances  were  to  be  made,  a  piece  upon 
which  the  stamp  was  impressed,  and  to  throw  into  the  fire  the  piece 
so  cut  off.  Upon  the  9th  of  April,  two  stamps  only  of  the  amount 
of  252.  were  brought  before  the  commissioners  for  allowance,  and 
it  was  satisfactorily  proved  that  the  prisoner  upon  that  occasion  cut 
off  the  parts  of  two  instruments  upon  which  tnose  stamps  were  im- 
pressed, but  instead  of  putting  them  into  the  fire  he  retained  them, 
and  afterwards  contrived  to  detach  the  impressions  fi'om  the  blue 
paper  upon  which  the  stamps  were  impressed,  and  affixed  them  to 
two  other  skins  of  parchment,  which  he  procured  fi'om  a  law  sta- 
tioner, with  the  words  ^^  This  Indenture  "  engrossed  thereon,  and 
offered  the  skins  with  the  impressions  so  annexed  for  sale.  It  was 
proved  that  stamps  impressed  on  blue  paper  are  used  for  vellum  and 
parchment  only,  that  stamps  of  this  description  of  the  value  of  25L 
were  in  use  before  the  passing  of  55  Geo.  3,  but  the  officers  of  the 
Stamp  Office  could  not  undertake  to  say  that  the  impression  in  ques- 
tion had  not  been  made  and  issued  before  the  passing  of  that  act 
It  was  objected  on  behalf  of  the  prisoner,  first,  that  the  allegations  in 
the  indictment  which  stated  the  impressions  to  have  been  made 
firom  a  die  used  in  pursuance  of  55  Geo.  3,  were  not  sustained ; 
secondly,  that  the  act  did  not  applv  to  the  case  of  impressions  law- 
fiilly  cut  off,  by  order  of  the  commissioners,  firom  the  instruments  to 
which  they  were  affixed,  and  afterwards  detached  fi:om  the  pieces  of 
vellum  or  parchment  which  had  been  lawfully  cut  off;  and,  thirdly, 
that  the  act  was  only  applicable  to  cases  where  the  impressions  were 

(e)  Field's  case,0.  B.  1785.     1  Leach,  383. 
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detached,  with  intent  to  use  them  upon  some  vellum,  parchment,  or 
paper  chargeable  with  a  duty ;  and  that  the  parchment  to  which  the 
impressions  were  affixed  by  the  prisoner,  were  not  in  a  state  to  be 
chargeable  with  a  duty.     The  jury  found  the  prisoner  guilty ;  and 
in  answer  to  questions  suggested  to  them  by  the  Court,  stated,  first, 
that  they  could  not  say  wliether  the  impressions  in  question  were 
issued  before  or  after  the  passing  of  the  55  Geo.  3  ;  secondly,  that 
they  acquitted  the  prisoner  of  any  fraudulent  intent  at  the  time  when 
he  cut  from  the  spoiled  instruments  the  pieces  to  which  the  impres- 
sions were  affixed ;  thirdly,  that  when  he  detached  the  blue  paper 
bearing  the  impression  from  the  pieces  so  cut  off,  he  did  so  with  a 
fraudulent  intent  to  use  them  upon  other  parchment ;  fourthly,  that 
he  intended  to  use  them  upon  parchment  destined  to  be  employed 
as  an  indenture.     A  verdict  of  guilty  was  then  entered  upon  the 
fifth  and  sixth  counts.  And  upon  a  case  reserved  as  to  the  propriety 
of  the  conviction  upon  the  finh  and  sixth  counts,  the  judges  were 
unanimously  of  opinion  that  upon  this  finding  the  conviction  was 
good.  (/) 
Palmcr*8  case.      The  following  case  arose  upon  the  23  Geo.  3,  c  49,  s.  20,  by 
oft"h  **^"*1Jd?     which  it  was  enacted  that  if  any  person  should  forge,  &c,  any  stamp 
*'  any  paper      ^^  mark  directed  or  allowed  to  be  used  by  the  act  for  the  purpose  of 
liable  to  the      denoting  the  duties  therein  mentioned,  or  should  fraudulently  use 
th"^23*G*  '^  any  of  the  said  stamps  or  marks,  or  should  "utter,  vend,  sell,  or 
c.  49,  s.  20.    '  expose  to  sale  any  paper  liable  to  the  said  duties^  with  any  counter- 
feit mark  or  impression  thereon,"  knowing  the  same  to  be  counter- 
feited, such  person  should  be  guilty  of  felony.     The  indictment 
against  the  prisoner  contained  two  counts.     The  first,  after  stating 
thiat  a  certain  stamp  was  provided  by  the  statute  for  stamping  eveiy 
piece  of  paper  upon  which  any  receipt,  &c.,  upon  the  payment  of 
money  amounting  to  2^,  &c.,  was  written  with  a  stamp  duty  of  2(/., 
&c.,  stated,  that  the  prisoner,  intending  to  defraud  the  king  of  the 
duty  on,  &c.,  "  unlawfully,  fraudulently,  and  felonionsly  did  utter 
and  expose  for  sale  to  one  Hannah  Gabriel,  1,000  pieces  of  paper 
liable  to  the  said  duty  of  twopence^  with  a  counteneit  impression 
upon  each  and  every  one  of  the  s^d  pieces  of  paper  resembling  the 
impression  of  the  said  stamp  then  and  there  used,  according  to 
the  form  of  the  statute,  &c.,  he  the  defendant  at  the  said  time  of 
uttering,  &c.,  well  knowing  the  said  impression  on  the  said  pieces 
of  paper  so  by  him  uttered,  &c.,  to  be  counterfeited ;  against  the 
form  of  the  statute,  &c.^    The  second  count  was  the  same  as  the 
first,  except  in  this  respect  that  the  words  "  liable  to  the  said  du^  of 
twopence    were  omitted.     An  objection  was  taken  on  behalf  of^^the 
prisoner,  on  the  ground  that  the  words  "  papers  Uable  to  the  said 
duties"  were  entirely  void  of  the  precise  sense  and  definition  to 
which  they  were  applied;  and  also  that  the  indictment  had  not 
sufficiently  stated  the  offence  according  to  the  words  of  the  statute. 
The  prisoner  having  been  found  guilty,  the  question  was  reserved 
for  the  consideration  of  the  Judges ;  ten  of  whom  (Lord  C.  B. 
Skynner  and  Hotham,  B.,  being  absent  from  indisposition)  were 
unanimous  that  the  conviction  was  right;  and  their  opinion  was 
afterwards  delivered  by  Gould,  J.,  to  the  following  effect.     "  The 
objection  arises  upon  a  supposed  inaccuracy  of  the  words  in  the 

(/)  Rex  r.  Smith,  R.  &  M.  C.  C.  R.  314.     6  C.  &  P.  107,  S.  C. 
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statute,  *'  paper  liable  to  the  said  duties/  in  the  plural  number ; 
which  words  the  present  indictment  has  properly  pursued  and  neces- 
sarily applied  to  the  particular  duty  in  question^  viz*  the  duty  of 
twopence  on  receipts ;  and  the  Judges  are  of  opinion  that  the  indict- 
ment is  properly  drawn,  although  a  duty  of  one  description  only  is 
mentioned.  The  material  question  is,  what  the  legislature  meant 
by  the  words'^  paper  liable  to  the  said  duties?"  And  it  was  said  that  as 
one  particular  piece  of  paper  cannot  be  liable  to  any  of  the  duties 
more  than  another,  it  would  follow  that  all  the  writing  paper  in  the 
world  might  be  considered  as  ^' paper  liable  to  duties,  and  every 
utterer  or  seller  of  paper  of  any  oescription,  might  be  indicted  for  a 
capital  offence,  in  having  exposed  to  sale  ^' paper  liable  to  the  said 
duties."  But  the  Judges  are  of  opinion  tha^  upon  a  due  attention 
to  the  present  statute,  and  the  subsequent  statute,  24  Geo.  3,  c.  7, 
upon  the  same  subject,  it  will  appear  fiiat  the  words  ^^  paper  liable  to 
the  said  duties"  are  capable  of  a  clear  and  unequivocal  meaning.  The 
rules  by  which  the  expressions  of  the  legislature  are  to  be  interpreted 
are ;  first,  that  if  any  part  of  a  statute  is  penned  obscurely,  and  other 
passages  in  the  same  statute  will  elucidate  that  obscurity,  recourse 
ought  to  be  had  to  such  context  for  that  piupose ;  and  secondly,  that 
if  were  are  several  statutes  upon  the  same  subject,  they  are  to  be  taken 
together  as  forming  one  system,  and  as  interpreting  and  enforcing 
each  other.  By  adopting  these  rules  in  the  present  case,  it  will  appear 
that  the  words  '^  paper  liable  to  the  said  duties,"  are  not  to  be  taken  in 
the  ku^e  and  absurd  sense  which  was  attempted  to  be  imposed  upon 
them,  namely,  as  applying  to  every  species  of  paper,  on  which 
receipts  might  probaDiy  be  written,  but  are  to  be  taken  as  applying 
distinctly  to  such  pieces  of  paper  only  as  are  destined  or  prepared 
for  the  uses  mentioned  in  the  statute.  The  paper  which  is  destined 
and  prepared  for  the  use  of  writing  receipts  thereon  is  the  paper 
meant  by  the  words  ^^ paper  liable  to  the  duties;"  and  therefore 
all  paper  upon  the  face  of  which  a  mark  appears  resembling  the 
marx  which  the  act  requires,  is  evidently  ^^  paper  liable  to  the  duties," 
because  the  preparation  of  thus  marking  it  discovers  the  purpose  for 
which  it  is  designed.  Upon  the  papers  mentioned  in  the  indictment, 
there  appears  a  false  stamp  or  impression  resembling  the  true  stamp 
which  the  law  requires  for  receipts :  this  discovers  the  use  for  whicn 
they  were  destined  and  prepared,  and  brings  them  within  the 

Seneral  words  of  the  act,  ^^  paper  liable  to  the  said  dudes."  The 
udges  are,  therefore,  unanimously  of  opinion  that  the  prisoner  was 
Sroperly  convicted;  and  that  the  woros  ^^ paper  liable  to  the  said 
uties"  are  to  be  applied,  according  to  the  subject  matter,  to  such 
paper,  which,  fi*om  tne  counterfeit  mark  upon  it,  appears  to  be  pre- 
pared to  be  used,  as  if  the  mark  were  genuine,  for  a  receipt"  (g) 

It  appears  also  that  some  of  the  Judges  were  of  opinion,  that  the 
secona  count  which  omits  the  words  ^'liable  to  the  said  duties," 
was  sufficient ;  for  it  was  a  charge  of  firaudulently  uttering,  &c. 
paper  with  a  counterfeit  impression,  resembling  the  said  stamps 
used  in  pursuance  of  the  said  statute,  knowing,  &c. ;  and  this  m 
substance  was  a  charge  of  its  being  paper  denoted  by  the  said  im- 
pression to  be  destined  for  writing  receipts,  and,  as  such,  being 
paper  liable  to  that  duty.  (A) 

(g)  Palmer's  case,  O.  B.  1784,  HiL  T.      s.  19,  p.  893. 
1785.    1  Leach,  352.    2  East,  P.  C.  c.  19,  (A)  2  East,  P.  C.  c.  19,  s.  19,  p.  895. 
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A  question  was  made  in  the  following  case,  as  to  a  distinction 
between  the  words  "  duties  of  excise,**  and  "  duties  under  the  man- 
agement of  the  commissioners  of  excise.**  The  prisoners  were 
indicted  for  for^ng  a  stamp  on  foreign  muslins,  printed,  &c.  here, 
with  intent  to  defraud  the  king  of  the  duty ;  and  one  of  them  having 
been  convicted,  an  objection  was  taken  by  his  counsel  on  these 
grounds.  That  the  offence  was  originally  created  by  the  25  Gea  3, 
c.  72,  s.  17,  by  which  the  duties,  for  securing  of  which  the  stamps 
were  provided,  were  imposed.  That  by  27  Geo.  3,  c  13,  s.  35,  all 
the  former  duties  are  repealed,  except  duties  due,  and  penalties 
and  forfeitures  incurred  at  the  time  of  passing  that  act ;  and  there* 
fore  it  was  argued  that  all  penalties  were  annihilated  unless  re- 
enacted.  That  this,  as  well  as  all  preceding  statutes,  took  a  dis- 
tinction between  duties  of  excise^  ana  duties  under  the  management 
o/*  the  commissioners  of  excise ;  according  to  what  was  observed  by 
Mr.  Justice  Ashurst,  in  Rex  v.  The  Justices  of  Surrey,  2  Term 
Rep.  504.  That  sec.  38  of  the  latter  statute  states  that  ^  all  pain^ 
penalties,  fines  and  forfeitures  of  any  nature  or  kind  whatsoever, 
as  well  pains  of  death  as  others,  for  any  offence  in  force  before  the 
tenth  01  May,  1787,  made  for  securing  the  revenue  of  excise,  or 
other  duties  under  the  management  of  the  commissioners  of  excise, 
&c.  shall  extend  to  and  be  applied  for,  and  in  respect  of  the 
several  duties  of  excise^  and  allowances,  bounties,  and  drawbacks 
of  duties  of  excise  thereby  charged  and  allowed,  Sc"  That,  there- 
fore, those  penalties  and  pains  of  death,  beins  re-enacted  only  so  far 
as  they  relate  to  duties  of  excise,  and  not  to  duties  or  sums  under  the 
management  of  commissioners  of  excise,  (which  was  the  case  with  res- 
pect to  the  duty  in  question)  they  could  not  be  revived  by  construc- 
tion :  but  being  so  highly  penal,  must  be  specially  re-enacted. 
Another  objection  was  also  taken,  that  the  mdictment  did  not 
pursue  the  words  of  the  statute ;  inasmuch  as  it  stated  the  duty 
to  be  chargeable  for,  on,  and  in  respect  of  foreign  muslin,  &c., 
whereas  the  words  of  the  statutes  imposing  the  duty  were  **  for  and 
upon"  in  some  of  the  clauses,  "  on**  in  others,  "  upon"  in  others,  and 
^^  for**  in  the  schedule ;  but  this  objection  was  afterwards  thought  not 
worth  uiging.  Upon  the  principal  objection  ten  of  the  Judges,  (all 
who  were  present  at  the  conference)  held  that  the  conviction  was 
right  Eyre,  C.  J.,  thought  that  the  naming  of  duties  of  excise  and 
duties  under  the  management  of  the  commissioners  of  excise  was 
tautology.  But  all  held  it  clear  that  the  expressions  were  used 
as  synonymous  in  this  act ;  adverting  to  schedule  F.,  in  which  the 
duties  on  muslins  are  denominated  ^'  duties  of  excise."  (i) 

On  an  indictment  on  the  statutes  1 2  Geo.  3,  c.  26,  s.  8 ;  31  Geo.  2, 
c.  32,  &  14,  and  24  Geo.  3,  c.  53,  s.  16,  for  removing  from  one  rilver 
kneebuckle  to  another  silver  kneebuckle  certain  stamps,  marks,  and 
impressions;  to  wit,  the  king*8  head,  and  the  lion  rampant,  with 
intent  to  de&aud  the  king,  against  the  statute,  &c.,  on  producing 
the  silver  kneebuckle  in  evidence,  it  appeared  that  the  mark  was  a 
lion  passant,  instead  of  a  lion  rampant ;  and  the  court  held  the 
variance  &tal.(j) 


(0  Rex  0.  Hall  and  Cmtchfield,  O.  B. 
1795.  East.  T.  1795.  2  East,  P.  C. 
c.  19,  s.  19,  p.  895. 


(J)  Lee's  case,  O.  B.  1786.     I  Leacb, 
416. 
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In  a  modem  case  it  was  holden,  that  the  engraviDg  a  coanterfeit  Collicou*s 
stamp  similar  in  some  parts,  though  dissimilar  in  others,  to  the  legal  case, 
stamp,  cutting  out  the  dissimilar  parts,  concealino:  the  space  from  ^'ooinSerSr* 
whence  the  dissimilar  parts  were  cut  out,  and  then   uttering  the  stemp,  simiUr 
similar  parts  as  a  genuine  stamp,  amounted  to  a  forgery  and  guilty  in  some  paru 
utterin(r.     And  it  was  also  holden  in  the  same  case,  that  it  is  not  ^^??^^  **?>- 

^.  '     ^^  ^         ^    ^       n      •  ,      t       milar  in  Other* 

necessary  m  an  mdictment  lor  toiling  a  stamp  to  set  out  the  to  the  legal 
impression  or  inscription  upon  it,  or  to  name  the  amount  of  the  duty  stamp,  cattbg 
thereby  denoted :  but  that  it  is  sufficient  to  describe  it  as  a  stamp  ^^  *^ 
provided  and  used  in  pursuance  of  a  certain  act  of  parliament.     The  concealmg  the 
mdictment  was  framed  on  the  44  Geo.  3,  c.  98,  for  forging  and  space  from 
uttering  medicine  stamps,  and  consisted  of  seven  counts.     The  ^^i^j!*®  ^ 
first  count  charged  that  the  prisoner  on  the  1st  of  November,  1811,  wera  cut  ou^ 
feloniously  did  forge  and  counterfeit,  &c.,  a  certain  mark  provided  ^^  then 
and  used  m  pursuance  of  a  certain  act  of  Parliament,  intitled,  &c.  Smllw^partt 
The  second  count  charged  that  he  did  feloniously  utter  a  certain  as  a  genuine 
paper  with  a  forfl:ed  and  counterfeit  mark,  which  mark  was  forged  stamp,  holden 
and  counterfeited  to  resemble  a  certain  mark  provided  and  used  Jj'^J^*^ 
in  pursuance  of  the  said  act,  he  well  knowing  the  said  mark  to  andguiUy 
be  forged.     The  third  count  was  for  knowingly  vending  and  selling  uttenngN 
a  certain  paper  with  a  forged  mark,  &c.     The  four  remaining  counts  i^iJi^^^t"* 
were  the  same  as  the  former,  except  that  they  described  it  as  a  stamp  ment  for  forg. 
instead  of  a  mark  :  and  all  the  counts  laid  the  intention  to  be  to  de-  ^  &  stamp 
fraud  his  Majesty  of  the  duties  charged  and  imposed  by  the  said  act  ^^  ^^p  ag  a 
It  appeared  upon  the  evidence,  that  the  prisoner  was  a  vender  stamp  provided 
of  patent  medicines,  and  sold  certain  boxes  of  Dr.  Jebb's  pills,  with  ^^  «sed  in 
the  counterfeit  label  on  them.     Many  of  these  counteneit  labels  J'^I^J^,^^  of 
were  found  in  his  possession  entire.     They  were  of  an  oblong  form,  parliament. 
coloured  with  red  ink,  similarly  to  the  stamps  for  patent  medicines 
issued  by  government ;  and  having  like  them,  at  one  end,  the  word 
"  stamp,  and  at  the  other  end  the  word  "  office,"  printed  transversely, 
and  on  a  blank  on  the  first  mentioned  end,  printed  longitudinally, 
the  words  **  value  above  1^.,"  and  on  a  blank  on  the  other  end,  also 
printed  longitudinally,   the   words    ^^  not  exceeding  2«.   Qd.,^  as 
the  l^al  stamps  also  have  ;  and  having  in  the  centre  a  white  circle, 
which,  in  the  counterfeit  was  all  blank,  except  that  it  bore  the  words 
"  Jones,  Bristol^  printed  thereon ;  whereas  in  the  legal  stamp  that 
circular  space  was  circumscribed  with  a  red  ring,  and  inscribed  with 
another  smaller  red  ring,  and  in  the  circular  space  between  the  two 
rinffs  were  printed  the  words,  ^'  duty  three-pence  f  and  on  the  space 
within  the  inner  red  ring  on  the  legal  stamp  was  impressed  in  red 
ink  the  figure  of  a  crown.     When  the  prisoner  used  these  stamps, 
he  cut  out  the  circular  space  bearing  the  words '^  Jones,  Bristol,*' 
and  pasted  on  the  packets  of  medicine  the  two  ends  of  the  label 
without  the  middle  part,  and  concealed  the  deficiency  of  that  part 
by  a  waxen  seal  extending  over  it.     Stamps  were  uttered  in  this 
state  by  the  prisoner  affixed  to  the  pills  which  he  sold.     Upon  these 
facts  the  jury  found  the  prisoner  guilty :  but  two  objections  were 
taken  in  his  behalf;  first,  mat  the  forged  stamp  was  not  a  sufficiently 
near  resemblance  of  the  genuine   stamp   to  constitute   forgery  ; 
secondly,  that  the  indictment  was  deficient  for  not  setting  out  or 
describing  what  the  stamp   was  that  was  forged.     The  ejections 
were  referred  to  the  consideration  of  the  twelve  Judges;  ten  of 
whom  (Lawrence,  J.,  and  Bayley,  J.,  being  absent)  were  of  opinion 
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that  the  objections  were  unfounded^  and  the  conviction  right  Groee, 
J.,  in  delivering  their  opinion,  said : — ^^  As  to  the  first  point,  it  was 
proved,  that  this  stamp  had,  in  every  respect,  and  in  ail  its  parts,  a 
perfect  resemblance  to  a  genuine  stamp,  excepting  only  that  the 
centre  part  in  a  genuine  stamp,  which  specifies  and  denotes  the 
duty,  was  in  the  forced  stamp  cut  out ;  and  a  paper  with  the  words 
*  Jones,  Bristol,'  on  it,  pasted  over  the  vacancy.  It  was  also  proved, 
that  those  parts  which  still  remained  were  a  perfect  resembUmee  of 
the  same  parts  on  the  genuine  stamp,  and  that  the  whole  was  a  fabri- 
cation so  artfully  contrived  as  to  be  likely  to  deceive  the  eye  of 
every  common  observer.  An  exact  resemblance,  or  fac  similes  is 
not  required  to  constitute  the  crime  of  forgery ;  for  if  there  be  a 
sufficient  resemblance  to  shew  that  a  false  making  was  intended,  and 
that  the  false  stamp  is  so  made  as  to  have  an  aptitude  to  deceive, 
that  is  sufficient  In  this  case  the  jury,  by  meir  verdict,  have 
found  that  this  stamp  had  a  sufficient  likeness  to  give  it  an  aptitude 
to  deceive,  which  is  all  the  law  requires.  As  to  the  second  point, 
the  indictment  charges  the  prisoner  with  having  forged  a  certain 
markf  and  with  having  uttered  a  certain  paper  with  a  forged  and 
counterfeited  mark,  resembling  a  mark  provided  and  used  in  pur- 
suance of  the  act :  and  the  other  counts  describe  it  to  be  a  stamp. 
The  statute  makes  the  forging  and  uttering  of  such  a  mark  or  stamp, 
as  is  thereby  directed  to  be  affixed  to  these  articles,  a  capital  offence. 
The  indictment  contains  all  the  words  that  the  act  requires  to  con- 
stitute the  offence."  (r) 
Trial  in  the  With  respect  to  the  trial  of  offences  against  the  stamp  acts,  the 

itTokn^  53  Geo.  3,  c.  108,  s.  25,  enacted,  « that  fi^m  and  after  the  passing 
were  com-  of  this  act^  all  criminal  offences  committed  agsdnst  or  in  breach  of 
mitted,  63        ^ny  act  or  acts  of  Parliament  now  in  force,  for  srantins:  or  securinir 

Geo.  3,  a  108,        •'     /»  ^r      j    *.•  j       ^u  /    /•  ^t  •    •  ^ 

s.  25.  ^^7  ^^  ^""^  duties  under  the  management  of  the  commissioners  of 

stamps,  shall  and  may  be  inquired  of,  tried,  and  determined,  either 
in  the  county  or  city,  or  town  and  county  where  the  offence  shall  be 
committed,  or  where  the  party  or  parties  accused,  or  any  of  them, 
shall  be  apprehended." 

(k)  Collicott's  case,  O.  B.  1812,  argued      1048.     4  Taunt.  300.     Russ.  &  By.  213, 
before  the  judges,  25  April,  1812.  2  Leach,      229. 
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CHAPTER  THE  THIRTY- EIGHTH. 


OF   THE  FOROERT  OF  OFFICIAL  PAPERS,  SECURITIES,  AND  DOCITMEMTS. 

Forgeries  of  official  papers,  securities,  and  documents  have  been 
made  in  many  instances  the  subject  of  especial  legislative  enact- 
ments. 

By  the  32  Geo.  2,  c.  14,  the  receiver  oftheprejinei  at  the  aliena-  Forging  the 
lion  office  was  directed  to  receive  the  post  fine  at  the  same  time  on  marl,  &c.,  of 
every  writ  of  covenant  sued  out  for  the  passing  of  fines  in  the  Com-  **>©«««««»•  ©/ 
mon  Pleas,  and  to  indorse  the  receipt  of  the  same  thereon,  with  his  Si^'Iaon 
name  and  mark  of  office.     The  ninth  section  then  enacted,  that  if  oiBce,  32 
any  person  should  make,  forge,  or  counterfeit,  or  cause  or  procure,*  ^^'2,  c  14, 
&C.  the  mark  or  hand  of  such  receiver,  whereby  such  receiver  or  any  5*2  Geo.  3, 
other  person  or  persons  should  or  misht  be  defi:^uded,  or  suffer  any  c.  143,8.5. 
loss  thereby,  every  person  convicted  of  such  offence  should  be  deemed 
guilty  of  felony,  and  suffer  death  without  benefit  of  clergy,  (a)   The 
more  recent  statute,  53  Geo.  3,  c  143,  s.  5,  enacts,  "  that  if  any 
person  shall  make,  forge,  or  counterfeit,  or  cause  or  procure  to  be 
made,  foiged,  or  counterfeited,  the  mark  or  hand  of  the  receiver  of 
the  prefines  at  the  alienation  office,  upon   any  writ  of  covenant, 
whereby  such  receiver  or  any  other  person  shall  or  may  be  defauded, 
or  suffer  any  loss  thereby ;  every  person  so  offending  shall  be  ad- 
judged guilty  of  felony,  and  shall  suffer  death  as  a  felon  without 
benefit  of  clerCT."  (6) 

The  7  &  8  Greo.  4,  c.  28,  s.  11,  after  reciting  the  expediency  of  uttering  a 
providing  for  the  more  exemplary  punishment  of  offenders  who  com-  false  certificate 
mit  felony  after  a  previous  conviction  for  felony,  and  enacting  such  of  a  conviction 
punishment,  r^uiates  the  form  of  indictment  for  the  subsequent  k\m^^^ 
felony,  and  then  enacts,  that  '^  a  certificate  containing  the  substance 


(a)  These  offences  appear  to  have  had 
the  benefit  of  dergj  extended  to  them  by 
the  52  Geo.  3,  c.  143,  s.  1,  see  note  (6), 
and  not  having  had  any  punishment  ex- 
pressly provided  for  them,  and  the  benefit 
of  clergy  being  abolished  by  the  7  &  8 
Geo.  4,  c.  28»  seem  now  to  be  punishable 
in  the  manner  pointed  out  in  note  (at),  ante, 
p.  448,  nnder  the  7  &  8  Geo.  4,  c.  28, 
S8.  8  &  9,  and  the  1  Vict  c.  90,  s.  5. 

(6)  Tlie  first  section  of  this  statute  enacts 
**  that  in  all  cases  where  any  act  to  be  done 
or  committed  alter  the  passing  of  this  act,  in 
hnaeh  of,  or  in  ntiatanee  to  any  part  of  the 
laws  for  collecting  his  Mijesty's  revenue  in 
Great  Britain,  would  by  the  laws  now  in 
force  subject  the  offender  to  suffer  death. 


as  guilty  of  felony,  without  benefit  of  clergy, 
by  virtue  of  the  said  laws,  or  any  of  them, 
such  act,  so  to  be  dune  or  committed,  shall 
be  deemed  and  taken  to  be  felony  with 
benefit  of  clergy,  and  punishable  only  as 
such,  unless  the  same  shall  also  be  declared 
to  be  felony  without  benefit  of  clergy  by 
this  act"  The  1  Wm.  4,  a  66,  having 
neither  expressly  repealed  the  62  Geo.  3, 
c  143,  s.  5,  nor  made  the  offences  con- 
tamed  in  that  section  capital,  they  are  now 
punishable  in  the  manner  pointed  out  in 
note  (A),  ante,  p.  415,  under  the  1  Wm.  4, 
c.  66,  ss.  1  &  26,  and  1  Vict  c  90,  s.  5. 
As  to  principals  in  the  second  degree  and 
accessories  see  the  1  Wm.  4,  c  66,  s.  25, 
ante,  p.  410. 
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and  effect  only  (omitting  the  formal  part)  of  the  indictment  and  ctm- 
viction  for  the  previous  felony,  purporting  to  be  signed  by  the  clerk 
of  the  court,  or  other  officer  having  the  custody  of  the  records  where 
the  offender  was  first  convicted,  or  by  the  deputy  of  such  clerk  or 
officer^  (for  which  certificate  a  fee  of  six  shillings  and  eight-pence, 
and  no  more,  shall  be  demanded  or  taken,)  shall,  upon  proof  of  the 
identity  of  the  person  of  the  offender,  be  sufficient  evidence  of  the 
first  conviction,  without  proof  of  the  signature  or  official  character 
of  the  person  appearing  to  have  signed  the  same ;  and  if  any  such 
clerk,  officer,  or  deputy,  shall  utter  a  false  certificate  of  any  indict- 
ment and  conviction  for  a  previous  felony,  or  if  any  person,  other 
than  such  clerk,  officer,  or  deputy,  shall  sign  any  such  certificate  as 
such  clerk,  officer,  or  deputy,  or  shall  utter  any  such  certificate  with 
a  false  or  counterfeit  signature  thereto,  every  such  offender  shall  be 
ffuilty  of  felony,  and,  being  lawfully  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  Court,  to  be  transported  beyond  the 
seas  for  the  term  of  seven  years,  or  to  be  imprisoned  for  any  term 
not  exceeding  two  years ;  and  if  a  male,  to  be  once,  twice,  or  thrice 
publicly  or  privately  whipped,  (if  the  Court  shall  so  think  fit,)  in 
addition  to  such  imprisonment"  (c) 

The  42  Geo.  3,  c.  116,  consolidated  the  former  acts  for  the 
redemption  and  sale  of  the  land  tax  ;  and  it  enacted  (by  sec  194), 
^^  that  if  any  person  shall  foi^e,  counterfeit,  or  alter,  or  cause  or 
procure  to  be  forged,  counterfeited,  or  altered,  or  knowingly  or  wil- 
fully act  or  assist  in  the  forging,  counterfeiting,  or  altering  any 
contract  or  contracts  for  the  redemption  or  sale  of  any  land  tax, 
or  any  assignment  or  assignments  of  any  such  land  tax,  or  of  any 
such  contract  or  contracts,  or  of  any  portion  of  land  tax  therein  com- 
prised, or  any  certificate  or  certificates  of  the  commissioners  of  land 
tax  or  of  supply,  or  of  any  chief  magistrate  authorized  by  this  act  to 
make  out  such  certificate  or  certificates,  or  of  the  surveyor-ceneral  of 
the  land  revenue  of  the  crown,  or  of  the  duchy  of  Cornwall,  or  any 
certificate  or  certificates,  receipt  or  receipts,  of  the  cashier  or 
cashiers  of  the  governor  and  company  of  the  IBank  of  England,  or  any 
certificate  or  certificates,  or  attested  copy  of  any  certificate  or 
certificates,  directed  by  this  act  to  be  made  out  by  the  proper 
officer,  or  shall  wilfully  deliver  or  produce  to  any  person  or  persons 
acting  under  the  authority  of  this  act,  or  shall  utter  any  such  forsed, 
counterfeited,  or  altered  contract  or  contracts,  assignment  or  assign- 
ments, certificate  or  certificates,  receipt  or  receipts,  knowing  the 
same  to  be  forged,  counterfeited,  or  altered,  with  intent  to  defraud 
his  Majesty,  his  heirs,  &c.,  or  any  body  or  bodies  politic  or  corporate, 
or  company  or  other  person  or  persons  whomsoever,"  then  and 
in  every  such  case,  all  and  every  person  or  persons  so  offending  shall 
be  adjudged  guilty  of  felony,  without  benefit  of  clergy,  (d)    The  52 


(e)  As  to  hard  labour  and  solitary  con- 
finement see  the  7  &  8  Geo.  4,  c  28,  s.  8, 
and  I  Vict.  c.  90,  s.  5,  ante,  p.  135, 
note  (6).  The  7  &  8  Geo.  4,  c  28,  con- 
tains no  provisions  for  the  punishment  of 
principals  in  the  second  degree  and  acces- 
sories ;  the  principals  in  the  second  degree 
are  therefore  punishable  in  the  same  way  as 
the  principals  in  the  first  degree,  and  the 
accessories  in  the  manner  pointed  out  in 


note  (u),  ante,  p.  448. 

(d)  These  onenoes  appear  to  have  had 
the  benefit  of  clergy  extended  to  them  by 
he  52  G  eo.  t3,  c.  143,  s.  1,  ante,  note  (&), 
and  not  having  had  any  punishment  ex- 
pressly  provided  for  them,  and  the  benefit 
of  clergy  being  abolished  by  the  7  &  8 
Geo.  4,  c.  28,  seem  now  to  be  punishable 
in  the  manner  pointed  out  in  note  (u), 
ante,  p.  448. 
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Gtea  3y  c.  143,  &  6,  enacts,  '^  that  if  any  person  shall  forge,  counter- 
feit, or  alter,  or  cause  or  procure  to  be  forged,  counteifeited,  or 
altered,  or  knowingly  or  wilfully  act  or  assist  in  the  forging,  counter- 
feiting, or  altering  any  contract,  assignment,  certificate,  receipt, 
or  attested  copy  of  any  certificate  made  out  or  purporting  to  oe 
made  out  by  any  person  or  persons  authorized  to  make  out  the  same 
by  any  act  of  Parhament  touching  the  redemption  or  sale  of  the  land 
tax,  or  of  any  part  thereof;  or  if  any  person  shall  wilililly  utter  any 
such  forged,  counterfeited,  or  altered  contract,  assignment,  cer- 
tificate, receipt,  or  attested  copy  of  certificate,  knowing  the  same  to 
be  forged,  counterfeited,  or  altered,  with  intent  to  defraud  his 
Majesty,  his  heirs  or  successors,  or  any  body  or  bodies  politic 
or  corporate,  or  other  person  or  persons ;"  every  person  so  offending 
shall  be  adjudged  guilty  of  felony  without  benefit  of  clei^.  (d) 

The  23  Geo.  3,  c.  70,  s.  9,  made  the  forgery  of  excise  permits^  Forgery  of 
&C.,  a  capital  felony :  (e)  and  a  clause  nearly  similar  was  contained  «xc»e  permits. 
in  the  52  Geo.  3,  c.  143,  s.  9 ;  and  the  2  Wm.  4,  c  16,  which  was  ^^ 
passed  to  consolidate  the  laws  regulating  the  granting  of  permits  ^  j^^  3 
under  the  excise  laws,  by  sec.  3,  enacts,  that  ''every  person  wno shall  ITnaathorized 
make,  or  cause  or  procure  to  be  made,  or  shall  aid  or  assist  in  peraonsmak- 
the  making,  or  shall  knowingly  have  in  his,  her,  or  their  custody  or  J^tatlon"? 
possession,  not  being  authorized  by  the  said  commissioners,  and  with-  excise  paper, 
out  lawful  excuse,  the  proof  whereof  shall  lie  on  the  person  accused,  ^  f^n^^g 
any  mould  or  frame,  or  other  instrument  having  therein  the  wonls  gf^^^^yP*^ 
"  excise  office,"  or  any   other  words,  figures,  marks,  or  devices 
peculiar  to  and  appearing  in  the  substance  of  the  paper  used  by  the 
said  commissioners  for  permits,  or  with  any  or  part  of  such  words, 
figures,  marks,  or  devices,  or  any  of  them,  intended  to  imitate 
or  pass  for  the  same  ;  and  every  person,  except  as  before  excepted, 
who  shall  make,  or  cause  or  procure  to  be  made,  or  aid  or  assist  in 
the  making,  any  paper  in  the  substance  of  which  the  words  "  excise 
office,"  or  any  other  words,  figures,   marks,  or  devices  peculiar 
to  or  appearing  in  the  substance  of  the  paper  used  by  the  commis- 
sioners of  excise  for  permits,  or  any  part  of  such  words,  figures, 
marks,  or  devices,  or  any  of  them,  intended  to  imitate  and  pass  for 
the  same,  shall  be  visible  ;  and  every  person,  except  as  before 
excepted,  who  shall  knowingly  have  in  his,  her,  or  their  custody  or 
possession,  without  lawful  excuse  (the  proof  whereof  shall  lie  on  the 
person  accused),  any  paper  whatever  in  the  substance  of  which 
the  words  "  excise  office,"  or  any  other  words,  figures,   marks, 
or  devices  peculiar  to  and  appearing  in  the  substance  of  paper  used 
by  the  commissioners  of  excise  for  permits,  or  any  part  of  such 
words,  figures,  marks,  or  devices,  or  of  any  of  them  intended  to 
imitate  and  pass  for  the  same  shall  be  visible ;  and  every  person, 
except  as  before  excepted,  who  shall  by  any  art,  mystery,  or 


(d)  Mr.  Lonsdale  observes,  (St  Cr. 
L.  76),  that  the  52  Geo.  3,  a  143,  s.  6, 
appears  to  be  superseded  by  the  I  Wm.  4, 
c.  66,  s.  10  (poat,  next  chapter),  as  far  as 
relates  to  the  forging  of  any  receipt  With 
respect  to  other  instruments  above  men- 
tioned, the  forgery  of  them  not  having  been 
made  punishable  ivith  death  by  the  1 
Wm.  4,  c.  66,  although  previously  a  ca- 
pital crime,  and  that  act  not  having  re- 


pealed the  52  Geo.  3,  c.  143,  s.  6,  persons 
convicted  of  such  offences  are  liable  [under 
the  1  Wm.  4,  c  66,  ss.  1  &  26,  and  the 
1  Vict  c  90,  s.  5.1  to  the  punishment 
pointed  out  in  note  (A).  anUt  p.  415.  As 
to  the  punishment  of  principals  in  the  se- 
cond degree  and  accessories  see  the  1 
Wm.  4.  c  66,  s.  25,  anief  p.  410. 
(«)  See  anief  p.  459,  note  (6). 
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2  Win.  4, 
c.  16,  s.  4. 

Gorging  or 
couBterfeithig 
eicin  permits, 


Sec.  \5. 
Officers  de- 
livering out 
false  permits. 
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contrivance,  cause  or  procure,  or  aid  or  assist  in  causing  or  procuring 
the  words  *^  excise  office,"  or  any  other  words,  figures,  marks, 
or  devices  peculiar  to  and  appearing  in  the  substance  of  the  paper 
used  by  the  commissioners  of  excise  for  permits,  or  any  or  part 
of  such  words,  figures,  marks,  or  devices,  or  any  of  them  intended  to 
imitate  and  pass  for  the  same,  to  appear  visible  in  the  substance 
of  any  paper  whatever;  and  every  person,  not  authorized  or 
appointea  as  aforesaid,  who  shall  engrave,  cast,  cut  or  make,  or  cause 
or  procure  to  be  engraved,  cast,  cut,  or  made,  or  aid  or  assist  in 
enjgravin^,  casting,  cutting,  or  making  any  plate,  type,  or  other 
thinff  in  imitation  of  or  to  resemble  any  plate  or  type,  made  or  used 
by  the  direction  of  the  commissioners  of  excise,  for  the  purpose 
of  marking  or  printing  the  paper  to  be  used  for  permits ;  and  every 
person,  except  as  before  excepted,  who  shall  knowingly  have  in  his 
or  her  custody  or  possession,  without  lawfiil  excuse,  proof  whereof 
shall  lie  on  the  person  accused,  any  such  plate  or  type;  shall 
for  every  such  ofibnce  be  adjudged  a  felon,  and  shall  be  transported 
for  the  term  of  seven  years,  or  shall  be  imprisoned,  at  the  discretion 
of  the  court  before  whom  such  person  shall  be  tried,  for  any  period 
not  less  than  two  years."  (e) 

By  sec  4,  **  every  person  who  shall  counterfeit  or  forge,  or  cause 
or  procure  to  be  counterfeited  or  forged,  or  assist  in  counterfeiting  or 
forguig  any  permit,  or  any  part  of  any  permit,  or  shall  counterfeit 
any  impression,  stamp,  or  mark,  figiu^  or  device  provided  or 
appointed,  or  to  be  provided  or  appointed  by  the  commissioners 
of  excise  to  be  put  on  such  permit,  or  shall  utter,  give,  or  make  use 
of  any  counterfeited  or  forged  permit,  knowing  the  same  or  any  part 
thereof  to  be  counterfeitea  or  forged,  or  shall  utter,  ^ve,  or  make 
use  of  any  permit  with  any  such  counterfeited  impression,  stamp,  or 
mark,  figure  or  device,  knowing  the  same  to  be  counterfeited;  or 
if  any  person  or  persons  shall  knowingly  or  wilfully  acceptor  receive 
any  counterfeited  or  foiged  permit,  or  any  permit  witli  any  such 
counterfeited  impression,  stamp  or  mark,  figure  or  device  thereon, 
knowing  the  same  to  be  counterfeited,  shall  for  every  such  offence 
be  adjudged  guilty  of  a  misdemeanor,  and  shall  be  transported 
for  the  term  of  seven  years,  or  fined  and  imprisoned  at  the  discretion 
of  the  court" 

By  sec.  15,  "  every  officer  of  excise  who  shall  deliver  out,  or 
suffer  to  be  delivered  out,  any  paper  prepared  or  provided,  or 
appointed  by  the  commissioners  of  excise  to  be  used  for  permits 
in  blank,  or  before  such  permit  shall  be  filled  up  and  issued  agreeable 
to  and  in  conformity  with  a  request  note ;  and  every  officer  who 
shall  knowingly  give  or  grant  any  permit  to  any  person  not  entitled 
to  receive  the  same,  or  shall  kaowingly  give  or  grant  any  Mae 
or  untrue  permit,  or  shall  make  any  fiuse  or  untrue  entry  in  the 
counterpart  of  any  permit  given  or  granted  by  him,  or  shall  know- 
ingly or  willingly  receive  or  take  any  goods  or  commodities  into 
the  stock  of  any  person  or  persons  brought  in  with  any  false 
or  untrue  or  firaudulent  permit,  or  shall  knowmgly  or  willingly  grant 


(e)  This  statute  contains  no  proYisions 
as  to  principals  in  the  second  degree  or 
accessories;  the  principals  in  the  second 
degree,  therefore,  are  punishable  according 
to  the  common  law  rule,  in  the  same  man- 


ner as  principals  in  the  first  degree,  and  the 
accessories  are  punishable  in  the  manner 
stated  in  note(«),  ante,  p.  448,  as  for  a 
felony  for  which  no  punishment  has  been 
expressly  provided. 
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any  permit  for  the  removal  of  any  goods  or  commodities  out  of 
or  from  the  stock  of  any  person  or  persons  who  shall  have  received 
or  retained  such  goods  or  commodities,  or  any  of  them,  under  or  by 
virtue  or  pretext  of  any  false,  untrue,  forged,  or  fraudulent  permit,  or 
shall  knowingly  or  willingly  give  any  fidse  credit  in  the  stock  of  any 
person  or  persons  beyona  the  cre(Ut  to  which  such  stock  is  justly 
and  truly  entitled,  so  as  to  enable  such  person  or  persons  falsely  and 
fraudulently^  to  obtain  a  permit  or  permits ;  or  if  any  such  oiBcer 
shall  knowingly  or  willingly  suffer  the  same  to  be  aone  directly 
or  indirectly;  every  officer  so  offending  in  any  of  the  cases  aforesaid, 
shall  be  guilty  of  a  misdemeanor,  and  on  conviction  shall  suffer  such 
punishment  by  fine  and  imprisonment,  or  fine  or  imprisonment 
as  the  court  shall  award ;  and  eveiy  officer  so  convicted  shall  firom 
thenceforth  be  incapable  of  holding  any  office  or  place  in  or  relating 
to  any  of  the  revenues  of  the  United  Kingdom." 

The  52  Geo.  3,  c.  143,  s.  10,  enacts,  *'  that  if  any  person  shall,  Forging,  &c., 
with  intent  to  defraud  his  Majesty,  falsely  make,  forge,  counterfeit,  ^|^J*^!^  Yr 
or  alter,  or  cause  or  procure  to  be  ialsely  made,  forged,  counterfeited,  the  return  of^ 
or  altered,  or  willingly  assist  in  falsely  making,  foiling,  counter-  money  from 
feiting  or  altering  any  debenture^  or  any  certificate  for  the  payment  ^^Jj^^  ^ 
or  return  of  any  money,  or  any  part  of  any  such  debenture  or  excise,  52 
certificate,  or  any  signature  thereon,  in  any  case   in  which  such  Geo.  d,  c.  143, 
debenture  or  certificate  is  by  any  act  or  acts  of  Parliament  relating  ^*  ^^' 
to  the  duties  of  customs  {e)  or  excise  required  or  directed  to  be 
given  or  granted ;  or  shall  wilfully,  with  such  intent  as  aforesaid, 
utter,  puUish,  or  make  use  of  any  such  debenture  or  certificate, 
or  part  thereof,  so  being  wholly  or  in  part  &lsely  made,  foiled, 
counterfeited    or  altered;''   every  person    so    offending  shall  be 
adjudged  guilty  of  felony,  without  benefit  of  clergy.  (/) 

The  46  Geo.  3,  c  75,  s.  8,  enacts,  "  that  if  any  person  or  per-  Forging,  &c., 
sons  shall  knowingly  and  wilfully  forge  or  counterfeit,  or  cause  or  the  name  or 
procure  to  be  foi]gea  or  counterfeited,  or  knowingly  and  wilfully  act  the  re©nr«^  ** 
or  assist  in  forging  or  counterfeiting  the  name  or  handwriting  of  the  penerai,  eomp- 
receiver^eneral  of  the  excise  for  the  time  being,  or  of  the  comptroller  *^^»  .§^-»  «r 
of  the  cash  of  the  excise,  or  the  person  or  persons  duly  authorized  as  4g  qtoTs, 
aforesaid,  to  any  draft,  instrument,  or  writing  whatsoever,  for  or  in  c.  75,  s.  8. 
order  to  the  receiving  or  obtaining  any  of  the  money  in  the  hands 


(c)  Repealed  at  to  the  ciutomi  by  the 
3  &  4  Wm.  4,  c  50,  8. 3. 

(/)  Mr.  Lonsdale  (St.  Cr.  L.  79,)  ob- 
serres  that  the  certificates  mentioned  in  the 
above  enactment,  so  far  as  relates  to  the 
payment  of  money,  appear  to  be  warrants 
or  orders  for  the  payment  of  money  witbin 
the  meaning  of  toe  4th  sec.  of  1  Wm.  4, 
c  66,  and  as  sach  the  forgery  thereof  (the 
same  having  been  a  capital  offence  at  the 
time  of  the  passing  of  the  last-mentioned 
act)  b  now  punisMble  under  the  1  Vict. 
c.  84,  ss.  2,  3  (ante,  p.  413).  Would  not 
the  certificates  for  the  return  of  money  in- 
tended by  the  same  enactment  be  also  con> 
stmed  to  be  warrants  or  orders  for  the 
payment  of  money  ?  In  which  case  the 
lorgery  thereof  is  also  punishable  under  the 
1  ^ct.  c.  84,  88.  2,  3.  As  regards  the 
party  beneficially  interested  under  such  a 
certificate,  it  would  be  a  warrant  for  the  re- 


turn of  money ;  but  as  regards  the  person 
to  whom  it  was  directed,  and  who  had 
to  make  the  return,  it  would  be  an  order 
for  the  payment  of  the  money.  At  all 
events  the  forgery  of  such  certificates,  as 
well  as  the  debenture  mentioned  above, 
is  punishable  under  the  1  Wm.  4,  c.  66* 
88.  1  &  26,  and  the  1  Vict  c.  90,  s.  5,  as 
having  been  an  offence  punishable  with 
death  at  the  time  of  the  passing  of  the 
1  Wm.  4,  c.  66,  and  not  made  so  punishable 
by  that  act.  It  is  nowise  material,  however, 
as  regards  the  punishment  of  forging  such 
last-mentioned  certificate,  whether  tSnat  of- 
fence be  punishable  under  the  former  or  the 
latter  of  the  above  statutes,  the  penalty 
being  the  same  in  both  cases.  As  to  the 
punishment  of  principals  in  the  second  de- 
gree and  accessories  see  the  1  Wm.  4,  c  66, 
8.  25,  anUt  p.  410. 
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or  custody  of  the  governor  and  company  of  the  Bank  of  England, 
on  account  of  the  receiver-general  of  the  excise,  or  shall  forge  or 
counterfeit,  or  cause  or  procure  to  be  forged  or  counterfeited,  or 
knowingly  and  wilfully  act  or  assist  in  the  forging  or  counterfeiting 
any  draft,  instrument,  or  writing  in  form  of  a  draft,  made  by  such 
receiver-general,  or  the  person  or  persons  authorized  as  aforesaid,  or 
shall  utter  or  publish  any  such,  knowing  the  same  to  be  forged  or 
counterfeited,  with  an  intention  to  defraud  any  person  whomsoever;" 
every  person  so  offending,  shall  be  guilty  of  felony,  without  benetfi 
of  clergy,  (g) 

By  the  48  Geo.  3,  c  82,  which  relates  to  Ireland  only,  it  was 
enacted,  *^  that  if  any  person  whatever  shall  fiaudulendy,  or  without 
being  duly  authorized  thereto,  issue  or  give  out,  or  cause  to  be  issued 
or  given  out,  or  be  aiding  or  assisting  in  issuing  or  giving  out  any 
blank  permit,  or  any  permit  not  duly  authorized  by  a  preceding 
request-note ;  or  shall  fill  up  any  blank  permit,. not  duly  authorized 
by  a  preceding  request-note ;  or  if  any  person  shall  fill  up  or  issue 
any  permit  not  corresponding  to  or  answering  with  the  duplicate 
thereof  in  the  possession  of  the  officer ;  or  if  any  person  shall  obtain 
or  make  use  oi  any  permit  so  unduly  or  fraudulently  issued  ;'*  such 
person,  so  offending  in  any  of  the  cases  aforesaid,  shall  be  adjudged 
a  felon,  and  be  transported  for  the  term  of  life,  or  for  seven  years,  or 
be  sentenced  to  such  other  less  punishment  as  the  court  who  shall 
try  such  person  shall  direct. 

The  46  Geo.  3,  c.  76,  s.  9,  enacts,  "  that  if  any  person  or  persons 
shall  knowingly  and  wilftilly  forge  or  counterfeit,  or  cause  or  procure 
to  be  forged  or  counterfeited,  or  knowingly  and  wilfully  act  or  assist 
in  forging  or  counterfeiting  the  name  or  handwriting  of  the  receiver- 
general  (A)  of  the  stamp  duties  for  the  time  being,  or  of  his  derk,  or 
of  either  of  the  commissioners  of  stamps,  (i)  to  any  draft,  instrument, 
or  writing  whatsoever,  for  or  in  order  to  the  receiving  or  obtaining 
any  of  the  money  in  the  hands  or  custody  of  the  governor  and  com- 
pany of  the  Bank  of  England,  on  account  of  the  receiver-general  of 
the  stamp  duties ;  or  shall  forge  or  counterfeit,  or  cause  or  procure  to 
be  forged  or  counterfeited,  or  knowingly  and  wilfully  act  or  assist  in 
the  forginff  or  counterfeiting  any  draft,  instrument,  or  writing  in 
form  01  a  orafl,  made  by  sucn  receiver-general  or  his  clerk ;  or  snail 
utter  or  publish  any  such,  knowing  the  same  to  be  foiged  or  counter- 
feited, with  an  intention  to  defraud  any  person  whomsoever;**  every 
person  so  offending  shall  be  guilty  of  felony,  without  benefit  of 
cleroy.  (j) 

The  3  &  4  Wm.  4,  c  51,  entitled  "  An  act  for  the  management  of 
the  customs^"  by  sec.  27  enacts,  ^'  that  if  any  person  or  persons  shall 
knowingly  and  wilfully  forge  or  counterfeit,  or  cause  or  procure  to 
be  forged  or  counterfeited,  or  knowingly  and  wilfully  act  or  assist  in 
forging  or  counterfeiting  the  name  or  handwriting  of  any  receiver- 


(g)  The  instruments  mentioned  in  this 
section  seem  to  be  warrants  for  the  pajment 
of  money  within  the  meaning  of  the  1 
Wm.  4,  c.  66,  s.  4,  and  the  forgery  of  them 
having  been  made  capital  by  that  section,  is 
now  punishable  under  the  1  Vict.  c.  84, 
88. 2  &  3,  ante,  p.  413.  As  to  principals  in 
the  second  degree  and  accessories  see  the 
1  Wm.  4,  c.  66,  s.  25,  ante,  p.  410. 


(A)  Now  by  5  &  6  Wm.  4,  c.  20,  '<  the 
receiver-general  of  stamps  and  taxes.** 

(t)  Now  by  4  &:  5  Wm.  4,  c.  60, 8.  8, 
which  consoliaates  the  boards  of  stamps  and 
taxes,  '*  the  commissioners  of  stamps  and 
taxes." 

(  ;')  The  observations  in  note  (j),  apply 
to  this  section  also. 
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generalof  the  customs,  or  of  any  comptroller-general  of  the  customs, 
or  of  any  person  acting  for  them  respectively  as  aforesaid,  to  any 
draft,  instrument,  or  writing  whatsoever,  for  or  in  order  to  the  re- 
ceiving or  obtaining  any  of  the  money  in  the  hands  or  custody  of 
the  governor  and  company  of  the  Bank  of  England,  on  account  of 
the  receiver-general  of  the  customs ;  or  shall  forse  or  counterfeit,  or 
cause  or  procure  to  be  forged  or  counterfeiteu,  or  knowingly  or 
wilfully  act  or  assist  in  the  forging  or  counterfeiting,  any  draf^  in- 
strument, or  writing  in  form  of  a  draft,  made  by  such  receiver- 
feneral  or  person  aforesaid ;  or  shall  utter  or  publish  any  such, 
nowing  the  same  to  be  forged  or  counterfeited,  with  an  intention  to 
defraud  any  person  whomsoever,  every  such  person  or  persons  so 
offending^  bein^  thereof  lawfully  convicted,  shsul  be  and  is  and  are 
hereby  declared  and  adjudged  to  be  guilty  of  felony,  and  shall  be 
transported  beyond  the  seas  for  life."  {k) 

The  7  &  8  Geo.  4,  c.  53,  s.  56  enacts,  ^^  that  if  any  person  shall  forge  7  &  8  Geo.  4, 
or  counterfeit,  or  shall  cause  or  procure  to  be  forged  or  counterfeited,  c.  63,  s.  66. 
or  shall  knowincly  and  wilfiilly  aid  or  assist  in  fonrins  or  counter-  fSZ^O^J^L 

.  ,  ^  •'      i_      J      •^-  r  '  ^     ^  1      /•  •         instrument  to 

feitmg,  the  name  or  handwntmg  ot  any  receiver-general  of  excise,  obuin  money 
or  of  any  excise  comptroller  01  the  cash  as  aforesaid,  or  of  any  of  ^^m  the  bank 
the  persons  duly  authorized  as  aforesaid,  to  any  draft,  instrument,  Jhe'recelver'-* 
or  writing  whatsoever,  for  or  in  order  to  the  receiving  or  obtaining  general. 
any  of  the  money,  bills,  notes,  drafls,  checks,  or  orders,  for  the 
payment  of  money,  in  the  hands  or  custody  of  the  governor  and 
company  of  the  Bank  of  England,  on  account  of  such  receiver-general 
as  aforesaid ;  or  if  any  person  shall  forge  or  counterfeit,  or  shall 
'  cause  or  procure  to  be  lorged  or  counterfeited,  or  shall  knowingly 
and  wilfully  aid  or  assist  in  the  forging  or  counterfeiting,  of  any  draft, 
instrument,  or  writing  in  the  form  of  a  drafl,  instrument,  or  writing 
made  by  any  receiver-general  of  excise,  or  by  any  excise  comptroller 
of  the  cash  as  aforesaid,  or  by  any  person  or  persons  authonzed  as 
aforesaid,  or  shall  utter  or  publish  any  draft,  instrument,  or  writing 
so  forged  or  counterfeited,  Kuowine  the  same  to  be  forged  or  coun- 
terfeited, with  an  intention  to  defraud  his  Majesty  or  any  person 
whomsoever ;  every  person  so  offending,  and  being  thereof  lawfully 
convicted,  shall  be  and  is  hereby  declared  and  adjudged  to  be  guilty 
of  felony,  and  shall  suffer  death  as  in  cases  of  felony,  without  benefit 
of  cleigy."  {m) 

The  1  Wm.  4,  c.  66,  s.  31,  repealed  the  48  Geo.  3,  c.  1,  s.  9,  and  i  Wm.  4, 
by  sec.  3,  enacts, "  that  if  any  person  shall  forge  or  alter,  or  shall  offer,  c.  66.  s.  3. 
utter,  dispose  of,  or  put  off,  knowing  the  same  to  be  forged  or  altered  chequer  bills, 
any  Exchequer  bill,  or  Exchequer  debenture,  or  any  indorsement  debentures.  & 


(A)  The  1  Vict,  c  84,  s.  2,  recites  this 
section,  and  the  present  punishment  is  regu- 
lated byss.  2  &  3,  atite,  p.  413 ;  neither  the 
8  &  4  Wm.  4,  c.  51,  or  the  1  Vict.  c.  84, 
contain  any  provisions  as  to  principals  in 
the  second  degree  or  accessories.  See  > 
therefore  note  («),  anie,  p.  448 

(m)  Mr.  Lonsdale  ( St.  Cr.  L.  90)  observes 
that  this  section  appears  to  be  superseded 
by  the  I  Wm.  4,  c.  66,  s.  10,  so  far  as 
relates  to  the  forcing  of  any  draft,  instru- 
ment, or  writing,  for  or  in  order  to  the  re- 
ceiving or  obtaming  any  of  the  bills,  notes, 
drafts,  checks,  or  orders  for  the  pavment  of 
money  in  the  hands  or  custody  of  the  go- 


any 

vemor  and  company  of  the  Bank  of  Eng- 
land, on  account  of  the  receiver-general  of 
excise.  With  respect  to  the  other  instru- 
ments above  mentioned,  trtz.,  those  for  or 
in  order  to  the  receiving  or  obtaining  any 
of  the  money  in  the  Bank  of  England  on 
account  of  such  receiver-general,  they  ap- 
pear to  be  warrants  for  the  payment  of 
money  within  the  1  Wm.  4,  c.  66,  s.  4,  and 
as  such,  the  forgerv  thereof  having  been  a 
capital  offence  at  the  time  of  the  passmg  of 
that  act,  is  now  punishable  under  the 
1  Vict  c.  84,  ss.  2  &  3,  ante,  p.  413.  As 
to  principals  and  accessories  see  a$Uey 
p.  410. 


&c. 


vol..    II. 
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on,  or  assignment  of  any  Exchequer  bill  or  Exchequer  debenture,  with 
intent,  in  any  of  the  cases  aforesaid,  to  defraud  any  person  whatso- 
ever, every  such  offender  shall  be  guilty  of  felony,  and  being  con- 
victed thereof,  shall  suffer  death  as  a  felon.'*  (n) 
c  %l Tg'  "^^  ^  ^  ^. ^^^^  ^  ^^'  entitled, «  An  act  for  the  farther  regulating 

Hanafacturiiig  ^^^  preparation  and  issue  of  Elxchequer  bills,**  by  sec  9  enacts, 
or  using  paper,  ^'  that  everv  person  who  shall  make,  or  cause  or  procure  to  be  made, 
plates,  or  dies    qj  shsiH  aio  or  assist  in  making,  or  shall  knowinely  have  in  his  pos- 

mtended  to  .  ^  l   •       i        n  ^i_  ®  •      j  v     ^i.  f*  •'•  r         • 

imitate  those  Session,  not  being  legally  authorized  by  the  commissiionerB  ot  excise  or 
used  for  ex-  commissioners  of  her  Maie^sty's  treasury,  and  without  lawfal  excuse, 
ehequer  bills,  (tjjg  proof  whereof  shall  lie  on  the  pereon  accused),  any  instrument 
having  therein  any  words,  letters,  figures,  marks,  lines,  or  devices, 
peculiar  to  and  appearing  in  the  substance  of  any  paper  provided,  or 
to  be  provided  or  used  for  Exchequer  bills,  or  any  machinexy  for 
working  any  threads  into  the  substance  of  any  paper,  or  any  such 
thread,  and  intended  to  imitate  such  words,  letters,  figures,  marks, 
lines,  threads,  or  devices,  or  any  plate  peculiarly  employed  for 
printing  Exchequer  bills,  or  any  die  peculiarly  used  for  preparing 
any  such  plate,  or  for  sealing  such  Exchequer  bills,  or  any  plate,  or 
die  intended  to  imitate  such  plates  or  dies  respectively ;  and  also 
every  person,  except  as  before  excepted,  who  shall  make,  or  cause  or 
procure  to  be  maae,  or  aid  or  assist  in  making  any  paper,  in  the 
substance  of  which  shall  appear  any  words,  letters,  figures,  marks, 
lines,  threads,  or  other  devices  peculiar  to  and  appearing  in  the  sub- 
stance of  any  paper  provided,  or  to  be  provided,  or  used  for  Exche- 
auer  bills,  or  any  part  of  such  words,  letters,  figures,  marks,  lines, 
ireads,  or  other  devices,  and  intended  to  imitate  the  same;  and 
also  eveiy  person,  except  as  before  excepted,  who  shall  knowingly 
have  in  his  possession  without  lawful  excuse  (the  proof  whereof  shall 
lie  on  the  person  accused)  any  paper  whatever,  in  the  substance 
whereof  shall  appear  any  such  words,  letters,  figures,  marks,  lines, 
threads,  or  devices  as  aforesaid,  or  any  part  of  such  words,  letters, 
figures,  marks,  lines,  threads,  or  devices,  and  intended  to  imitate  the 
same  ;  and  also  every  person,  except  as  before  excepted,  who  shall 
cause,  or  assist  in  causing,  any  such  words,  letters,  figures,  marks, 
lines,  threads,  or  devices  as  aforesaid,  or  any  part  of  such  words,  let- 
ters, figures,  marks,  lines,  threads,  or  other  devices,  and  intended  to 
imitate  the  same,  to  appear  in  the  substance  of  any  paper  whatever, 
or  who  shall  take  or  assist  in  taking  any  impression  of  any  such  plate 
or  die  as  aforesaid,  shall  be  guilty  of  felony."  (o) 
Sec.  10.  By  sec.  10,  "every  person  not  lawfaUy  audiorized,  and  without 

lawfiiUy  having  1*^^  excuse,  (the  proof  whereof  shall  lie  on  the  person  accused), 
in  possession      who  shall  purchase,  or  receive,  or  take,  and  have  in  nis  custody,  any 
paper  to  be       paper  manu&ctured  and  provided  by  or  under  the  directions  of  the 
cbeqner  bills,     commissioners  of  excise,  or  commissioners  of  her  Majesty's  treasury, 
for  the  purpose  of  being  used  as  Exchequer  bills,  before  such  paper 
shall  have  been  duly  stamped,  signed,  and  issued  for  public  use,  or 
any  such  plate  or  die  as  aforesaid,  shall  for  every  such  offence  be 

(»)  Seethe  whole  section,  wmprOf  p.  424.  (under  the  7  &  8  Oeo„  4,  c  28,  ss.  8  &  9, 

The  present  punishment  is  regvJatedby  the  and  the  1  Vict.  c.  90,  s.  5,)  in  the  manner 

1  Vict  c  84,  ss.  2  &  3,  anU,  p.  413.     As  pointed  out  in  doie  («),  anU,  p.  448.     The 

to  principals  in  the  second  degree  and  principals  in  the  second  degree  and  aooesso- 

accessorics  see  sec.  25  of  1  Wm.  4,  c.  66,  ries  are  in  this  instance  punishable  in  the 

oHttt  p.  410.  same  manner  as  the  principals  in  the  first 

(o)  As  this  is  a  felony  for  which  no  punish*  degree, 
ment  is  expressly  provided,  it  is  punishable 
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ffuilty  of  a  misdemeanor,  and  being  convicted  thereof  shall,  at  the 
discretion  of  the  court  before  whom  he  shall  be  tried,  be  imprisoned 
for  any  period  not  more  than  three  years,  nor  less  than  six  calendar 
montlis. 

The  statutes  authorizing  issues  of  Exchequer  bills   frequently  Forging 
contain  a  clause  relating  to  the  foiling,  &c.  of  the  certificates  or  ^^^^^^^ 
receipts  therein  mentioned.     Thus  by  the  51  Geo.  3,  c  15,  s.  71,  Cgto' 


er- 


If  any  person  or  persons  shall  forge,  counterfeit,  or  alter,  or  cause  chequer  uHm, 
or  procure  to  be  forged,  counterfeited,  or  altered,  or  knowingly  or  ^'  .^^*  ^[ 
willingly  act  or  assist  in  the  forging,  counterfeiting,  or  altering,  any 
certificate  or  certificates  of  the  said  commissioners  by  this  act  ap- 
pointed as  aforesaid,  or  any  of  them,  or  any  receipt  or  receipts  to  be 
given  by  the  cashier  or  cashiers  of  the  Bank  of  England,  in  pur- 
suance of  this  act ;  or  shall  wilfully  deliver  to  the  auditor  of  the 
receipt  of  his  Majesty's  Exchequer  for  the  time  being,  or  any  officer 
for  the  time  being,  or  to  any  officer  appointed  by  him,  or  to  the  said 
commissioners  by  this  act  appointed,  or  any  of  them,  or  to  any  officer 
or  officers  appointed  by  them,  or  any  of  them,  in  the  execution  of  the 
powers  of  this  act,  or  shall  utter  any  such  forged,  counterfeited,  or  altered 
certificate  or  certificates,  receipt  or  receipts,  knowing  the  same  to 
be  foiled,  counterfeited,  or  altered,  with  intent  to  defi'aud  his 
Majesty,  his  heirs,  &c.,  or  any  body  or  bodies  politic  or  corporate,  or 
any  person  whomsoever;"  in  every  such  case,  every  person  so 
offending  shall  be  adjudged  guilty  of  felony,  without  benefit  of 
clergy.  A  clause  nearly  similar  is  contained  in  the  3  Geo.  4,  c  86, 
s.  54,  {p)  the  2  &  3  Vict  c.  97,  and  the  5  Vict  c  8.  (y) 

The  statutes  also  occasionally  passed  in  order  to  grant  annuities  Forging  cer- 
for  the  discharge  of  certain  KxcAequer  bills,  made  the  forging  of  ^^hw  to^the 
the  certificates,  &c.  therein  mentioned,  capital  offences:  as  the  50  dUehargedt 
Geo.  3,  c  23,  s.  11 ;  53  Gea  3,  c.  41,  s.  26,  and  the  58  Geo.  3,  c.  exchequer  bW8, 
23,  8.  38. 

The  1  Vict  c  36,  s.  34,  ^^in  order  to  prevent  the  imitation  and  i  Vict,  c  36, 
foigery  of  lawful  franks,"  enacts,   "that  every  person  who  shall  ^^^\ 
foise  or  counterfeit  the  handwriting  of  another  person  in  the  super-  altenng  frwiks. 
scnption  of  a  post  letter,  or  who  shall  alter  or  change  upon  a  post 
letter  the  superscription  thereof,  or  who  shall  write  or  send  by  the 
post,  or  cause  to  be  written  or  sent  by  the  post,  a  letter  the  super- 
scription whereof  in  whole  or  in  part  shall  be  forged  or  counter- 
feited, or  altered,  knowing  the  same  to  be  forged,  counterfeited,  or 
altered,  with  intent  in  either  of  those  cases  to  avoid  the  payment  of 
the  du^  of  postage,  shall  in  England  and  Ireland,  be  guilty  of  felony, 
and  in  Scotland  of  a  high  crime  and  offence  and  being  convicted, 
thereof  shall  be  transported  beyond  the  seas  for  the  term  of  seven 
years."  (r) 


(p)  Mr.  Lonadale  (St.  Cr.  L.  87)  ob- 
aenres  that  the  3  Geo.  4,  c.  86,  appears  to 
be  superseded  by  the  1  Wm.  4,  c.  66, 
s.  10,  so  far  as  relates  to  the  foreing  the  re- 
ceipts therein  mentioned.  With  respect  to 
the  other  offences  therein  described  the 
I  Wm.  4,  c.  66,  not  having  made  them 
punishable  with  death,  although  previously 
so  punishable,  and  the  3  Geo.  4,  c.  86,  not 
having  been  repealed  by  that  act,  persons 
convicted  thereof  are  liable,  under  the 
1  Wm.  4,  c.  66,  u,\  8c  26,  and  the  1  Tict. 


c.  90,  s.  5,  to  the  punishment  stated  in 
note  (A),  anUf  p.  415. 

(q)  Ante,  p.  420. 

(r)  See  ante,  p.  205,  et  seo. ,  for  the  ge- 
neral provisions  of  this  act  dy  the  2  &  3 
Vict.  c.  52,  s.  3,  the  Lords  of  tho  Treasury 
were  empowered  to  suspend  wholly  or  in 
part  any  parliamentary  or  official  privilege 
of  sending  and  receivmg  letters  by  the  post 
free  of  postage,  or  an^  other  franking  pri* 
vilege  or  any  description  whatsoever ;  and 
the  3  &  4  Vict.  c.  96,  reciting  this  act,  pro- 
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1  YicL  c.  36, 
8.  33. 

For^nff  the 
handwntiriff 
of  the  receiver- 
general  of  the 
Swt  office  in 
nffland  or 
Ireland,  felony. 


3  &  4  Vict. 
c.  96,  8.  22. 
Forging  or 
fraudulently 
usin^  plates 
or  die8  used 
for  marking 
postage. 


Of  the  Forgery  of  Official  Papers,     [boor  iv. 

The  forging  the  name  or  handwriting  of  the  receiver^general  of 
the  post  office^  or  persons  employed  by  him,  to  any  draft,  instru- 
ment, &c.  has  been  made  the  subject  of  especial  legislative  enact- 
ment 

The  1  Vict.  c.  36,  s.  33,  enacts,  "  that  every  person  who  shall 
knowingly  and  wilfully  foi^ge  or  counterfeit,  or  cause  or  procure  to 
be  forged  or  counterfeited,  the  name  or  handwriting  of  the  receiver- 
general  for  the  time  being  of  the  general  post  office  in  England  or 
Ireland,  or  of  any  person  employed  by  or  under  him,  to  any  draft, 
instrument,  or  writing  whatsoever,  for  or  in  order  to  the  receiving  or 
obtaining  of  any  money  in  the  hands  or  custody  of  the  governor  and 
company  of  the  Bank  of  England  or  Ireland,  on  account  of  the 
receiver-general  of  the  post  office,  or  shall  forge  or  alter,  or  shall 
offer,  utter,  dispose  of,  or  put  off,  knowing  the  same  to  be  foiged  or 
altered,  any  drafi:,  warrant,  or  order  of  such  receiver-general,  or  of 
any  person  employed  by  or  under  him,  for  money  or  for  payment  of 
money,  with  intent  to  defraud  any  person  whomsoever,  shall  be 
guilty  of  felony,  and  being  convicted  thereof  shall  be  transported 
beyond  the  seas  for  life."  {s) 

The  3  &  4  Vict  c  96,  "  An  act  for  the  regulation  of  the  duties 
of  postage,"  by  sec.  22  enacts  "  that  if  any  person  shall  forge  or 
counterfeit,  or  cause  or  procure  to  be  forged  or  counterfeited,  any 
die,  plate,  or  other  instrument,  or  any  part  of  any  die,  plate,  or  other 
instrument,  which  hath  been,  or  shall,  or  may  be  provided,  made,  or 
used  by  or  under  the  direction  of  the  commissioners  of  stamps  and 
taxes,  or  by  or  under  the  direction  of  any  other  person  or  persons 
legally  autnorized  in  that  behalf,  for  the  purpose  of  expressing  or 
denoting  any  of  the  rates  or  duties  which  are  or  shall  be  directed  to 
be  charged  under  or  by  virtue  of  the  authority  cont^ned  in  the  said 
recited  act  of  the  last  session  of  Parliament,  (/)  or  under  or  by  virtue 
of  this  act;  or  if  any  person  shall  foige,  counterfeit,  or  imitate,  or 
cause  or  procure  to  be  forged,  counterfeited,  or  imitated,  the  stamp, 
mark,  or  impression,  or  any  part  of  the  stamp,  mark,  or  impression, 
of  any  such  die,  plate,  or  other  instrument,  which  hath  been  or  shall 
or  may  be  so  provided,  made,  or  used  as  aforesaid,  upon  any  paper, 
or  other  substance  or  material  whatever ;  or  if  any  person  snail 
knowingly  and  without  lawful  excuse,  (the  proof  whereof  shall  lie 
on  the  person  accused),  have  in  his  possession  any  false,  foiged,  or 
counterfeit  die,  plate,  or  other  instrument,  or  part  of  any  such  die, 
plate,  or  other  instrument,  resembling  or  intended  to  resemble,  either 
wholly  or  part,  any  die,  plate,  or  other  instrument,  which  hath  been, 
or  shall,  or  may  be  so  provided,  made,  or  used  as  aforesaid,  or  if  any 
person  shall  stamp  or  mark,  or  cause  or  procure  to  be  stamped  or 
marked,  any  paper,  or  other  substance  or  material  whatsoever,  with 
any  such  false,  forged,  or  counterfeit  die,  plate,  or  other  instrument, 
or  part  of  any  such  die,  plate,  or  other  instrument  as  aforesaid :  or  if  any 
person  shall  use,  utter,  sell,  or  expose  to  sale,  or  shall  cause  or  pro- 
cure to  be  used,  uttered,  sold,  or  exposed  to  sale,  or  shall  knowingly 
and  without  lawful  excuse,  (the  proof  whereof  shall  lie  on  the  person 
accused)  have  in  his  possession  any  paper,  or  other  substance  or  ma- 
terial, having  thereon  the  impression  or  any  part  of  the  impression. 


▼ides  that  all  letters  shall  be  subject  to  the 
regulations  and  rates  in  that  act  contained. 


(«)  See  last  note. 

(0  3  &  3  Vict.  c.  62,  s.  3. 
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of  any  such  fidse,  fbi^d,  or  counterfeit  die,  plate,  or  other  instru- 
ment, or  part  of  any  such  die,  plate,  or  other  instrument  as  aforesaid^ 
or  having  thereon  any  &lse,  forged,  or  counterfeit  stamp  or  impres- 
sion, resembling  or  representing,  either  wholly  or  in  part,  or  inten- 
ded or  liable  to  pass  or  be  mistaken  for  the  stamp,  mark,  or  im- 
pression of  any  such  die,  plate,  or  other  instrument,  which  hath  been 
or  shall  or  may  be  so  provided,  made,  or  used  as  aforesaid,  knowing 
such  &lse,  forged,  or  counterfeit  stamp,  mark  or  impression  to  be 
false,  fora;ed,  or  counterfeit ;  or  if  any  person  shall,  with  intent  to 
defraud  her  Majesty,  her  heirs,  or  successors,  privately  or  fraudu- 
lently use,  or  cause  or  procure  to  be  privately  or  fraudulently  used, 
any  die,  plate,  or  other  instrument,  so  provided,  made,  or  used,  or 
hereafter  to  be  provided,  made,  or  used  as  aforesaid,  or  shall  with 
such  intent  privately  or  fraudulently  stamp  or  mark,  or  cause  or 
procure  to  be  stamped  or  marked,  any  paper  or  other  substance  or 
material  whatsoever,  with  any  such  aie,  plate,  or  other  instrument 
as  last  aforesaid ;  or  if  any  person  shall  knowingly  and  without 
lavrful  excuse,  (the  proof  whereof  shall  lie  on  the  person  accused) 
have  in  his  possession  any  paper  or  other  substance  or  material 
so  privately  or  fraudulently  stamped  or  marked  as  aforesaid; 
then  and  in  every  such  case  everv  person  so  offending,  and  every 
person  knowingly  and  wilfully  aiding,  abetting,  or  assistmg  any  per- 
son in  committing  any  such  offence,  and  being  thereof  lawtully 
convicted,  shall  be  adjudged  guilty  of  felony,  and  shall  be  liable,  at 
the  discretion  of  the  court,  to  be  transported  beyond  the  seas  for 
life,  or  for  any  term  not  less  than  seven  years,  or  to  be  imprisoned 
for  any  term  not  exceeding  four  years,  nor  less  than  two  years,  as  the 
court  shall  award."  (t) 

By  sec.  29,  "  if  any  person  shall  make,  or  cause  or  procure  to  3  &  4  Vict 
be  made,  or  shall  aid  or  assist  in  the  making,  or  shall  knowingly  ^^'JJl?^*- 
have  in  his  custody  or  possession,  not  being  legally  authorized  by  tnc  ©r  usbg  pa^r 
commissioners  of  excise,  or  other  person  or  persons  appointed  by  similar  to 
the  commissioners  of  her  Majesty  s  treasury,  and  without  lawful  *^*!^^^**'^ 
excuse,  (the   proof  whereof  shall  lie  on  the  person  accused),  any  P^^^  ^^ 
mould  or  frame,  or  other  instrument,  having  therein  any  words, 

(t)  By  sec.  23,  '*  if  any  person  shall  intent  to  use  any  stamp  or  mark  then  im- 
frandnlently  get  off  or  remove,  or  cause  or  pressed  or  beinf  upon  such  letter  or 
procure  to  be  gotten  off  or  removed  from  cover,  paper,  or  other  substance  or  material, 
any  letter  or  cover,  or  any  paper  or  other  or  that  the  same  may  be  used  for  the  pur- 
substance  or  material,  the  stamp  or  impres-  pose  of  defrauding  her  Majesty,  her  heirs  or 
sion  of  any  die,  plate,  or  other  instrument  so  successors,  of  any  of  the  rates  or  duties 
provided,  made,  or  used,  or  hereafter  to  be  aforesaid  ;  or  if  any  person  shall  make,  do, 
provided,  made,  or  used  as  aforesaid,  with  or  practise,  or  be  concerned  in  any  other 
intent  to  use,  join,  fix,  or  place  such  stamp  fraudulent  act,  contrivance,  or  device  what- 
HT  impression  for,  with,  or  upon  any  other  ever,  not  specially  provided  for  by  this 
letter,  cover,  paper,  or  other  substance  or  or  some  other  act  of  parliament,  with  intent 
material ;  or  if  any  person  shall  fraudu-  or  design  to  defraud  ner  Majesty,  her  heirs, 
lently  use,  join,  fix,  or  place  for,  with,  or  or  successors,  of  any  of  the  rates  or  duties 
upon  any  letter  or  cover,  or  any  paper  aforesaid ;  every  person  so  offending  in  any 
or  other  substance  or  material,  any  such  of  the  several  cases  in  this  clause  men- 
stamp  or  impression  as  aforesaid  which  shall  tioned  shall  forfeit  and  pay  to  her  Majesty, 
have  been  gotten  off  or  removed  from  any  or  her  heirs  and  successors,  the  sum  of 
other  letter,  cover,  paper,  or  other  substance  twenty  pounds,  to  be  recovered  with  full 
or  material ;  or  if  any  person  shall  fraudu-  costs  of  suit,  and  all  expenses  attending  the 
lently  erase,  cut,  scrape,  discharge,  or  get  same."  The  3  &  4  Vict.  c.  96,  contains  no 
out  of  or  ttom,  or  shall  cause  or  procure  to  provisions  for  the  punishment  of  accessories 
be  so  erased,  cut,  scraped,  discnarged,  or  after  the  fact,  they  are  therefore  punishable 
gotten  out  of  or  from  any  letter  or  cover,  or  (under  the  7  iX  8  Geo.  4,  c.  28,  ss.  8  &  9, 
any  paper  or  other  sul»tance  or  material,  and  the  1  Vict.  c.  90,  s.  5,)  in  the  manner 
any  name,  date,  or  other  matter  or  thinf:  stated  in  note  («),  anie,  p.  448. 
"^n  written,  printed,  or  expressed,  with 
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letters,  figures,  marks,  lines,  threads,  o^  devices  peculiar  to  and 
appearing  in  the  substance  of  any  paper  heretofore  or  hereafter 
to  be  provided  or  used  for  postage  covers,  envelopes,  or  stamps, 
or  anv  machinery,  or  parts  oi  machinery,  for  working  any  threads 
into  the  substance  of  any  paper  or  any  such  thread,  and  intended  to 
imitate  or  pass  for  such  words,  letters,  figures,  marks,  lines,  threads, 
or  devices :  or  if  any  person,  except  as  before  excepted,  shall  make, 
or  cause  or  procure  to  be  made,  or  aid  or  assist  in  the  making  of  any 
paper,  in  the  substance  of  which  shall  be  worked  or  shall  appear 
visible  any  words,  letters,  figures,  marks,  lines,  threads,  or  other 
devices  peculiar  to  and  worked  into  or  appearing  visible  in  the  sub- 
stance of  any  paper  heretofore  or  hereuter  to  be  provided  or  used 
for  postage  covers,  envelopes,  or  stamps,  or  any  part  of  such  words, 
letters,  figures,  marks,  lines,  threads,  or  other  aevices,  and  intended 
to  imitate  or  pass  for  the  same :  or  if  any  person,  except  as  before 
excepted,  shall  knowingly  have  in  his  custody  or  possession,  without 
lawful  excuse  (the  proof  whereof  shall  lie  on  the  person  accused)  any 
paper  whatever,  in  the  substance  whereof  shall  be  worked,  or  appear 
visible,  any  such  words,  letters,  figures,  marks,  lines,  threads,  or 
devices  as  aforesaid,  or  any  part  of  such  words,  letters,  figures,  marks, 
lines,  threads,  or  devices,  and  intended  to  imitate  or  pass  for  the 
same;  or  if  any  person,  except  as  aforesaid,  shall,  by  any  art, 
mystery,  or  contrivance,  cause  or  prociu^e,  or  aid  or  assist  in  causing 
or  procuring,  any  such  words,  letters,  figures,  marks,  lines,  threads, 
or  devices  as  aforesaid,  or  any  part  of  such  words,  letters,  figures, 
marks,  lines,  threads,  or  other  aevices,  and  intended  to  imitate  or 
pass  for  the  same,  to  appear  worked  into  or  visible  in  the  substance 
of  any  paper  whatever,  then  and  in  every  such  case  every  person  so 
offending  shall  for  every  such  offence  be  adjudged  a  felon,  and  shall 
be  transported  for  the  term  of  seven  years,  or  shall  be  imprisoned  at 
the  discretion  of  the  court  before  whom  such  person  shall  be  tried, 
for  any  period  not  less  than  two  years."  (») 

By  sec.  30,  "if  any  person,  not  lawfully  authorized,  and  without 

lawful  excuse,  (the  proof  whereof  shall  lie  on  the  person  accused) 

paper  for'post.  shall  purchase  or  receive,  or  take  or  have  in  his  custody  or  possessicm, 

agccovew         ^ny  paper  manufactured  and  provided  by  or  under  the  directions  of 

the  commissioners  of  excise,  or  other  person  or  persons  appointed  to 

f)rovide  the  same  by  the  commissioners  of  her  Majesty  s  treasuiy, 
or  the  purpose  of  being  used  for  postage  covers,  envelopes,  or 
stamps,  and  for  receiving  the  impression  of  the  dies,  plates,  or  other 
instruments,  provided,  made,  or  used  under  the  directions  of  the 
commissioners  of  stamps  and  taxes,  or  other  person  or  persons 
legally  authorized  in  that  behalf,  before  such  paper  shall  have  been 
duly  stamped  with  such  impression  and  issued  for  public  use,  every 
such  person  shall  for  such  offence  be  guilty  of  a  misdemeanor,  and 
being  convicted  thereof  shall,  at  the  discretion  of  the  court  before 
whom  such  person  shall  be  tried,  be  imprisoned  for  any  period  not 
more  than  three  years,  nor  less  than  six  calendar  months."  (v) 


3  &  4  Vict. 
c.  96.  s.  30. 
Reoeivinf^ 


before  it  is 
stamped. 


(u)  See  last  note,  ad^nem, 

(©)  Sec.  df),  "for  the  more  cfFectual 
prosecution  of  offences  committed  against 
the  post-office  *'  enacts,  *'  that  in  any  in- 
dictment  or  criminal  letters  for  any  offence 
committed  upon  or  in  respect  of  any  pro- 
perty which  may  be  laid  in  or  stated  to 
belong  to  the  postmaster -general,  it  shall 


be  sufficient  to  state  any  such  properly 
to  belong  to  and  to  lay  it  in  **  her  Mijesty's 
postmaster-general/'  and  it  shall  not  be 
necessary  to  specify  the  name  or  addition 
of  any  such  postmaster- general ;  and  that 
whenever,  in  any  indictment  or  criminal 
letters  for  any  offence  committed  against 
the  post  office  acts,  it  shall  be  necessary 
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The  making  or  giving  ^  false  certificate,  &c.  upon  the  sale  or  dis^ 
posal  o{nav€U  stores,  is  subjected  to  a  pecuniary  fine  of  2002,  by  the 
39  &  40  Geo.  3,  c.  89,  s.  26. 

The   53  Geo.  3,  c.    151,  s.   12,  relates   to   the  forging,   &c..  Forging,  &c., 
the  name  or  hand  of  the  registrar  of  the  court  of  admiralty,  or  of  ?*®  ?^V' 
appeals  for  prizes,  or  of  the  cashiers  of  the  Bank,  &c.  to  any  certifi-  J^u^^tht 
cate  or  writmg,  for  the  purpose  of  obtaining  any  of  the  money  or  cmtrt  ofad- 
effects  of    the  suitors   m   those  courts,  and  makes  the  ofienders  «w»«*y.  fire- 
guilty  of  felony,  {w) 

The  1  Gea  4,  c  35,  s.  27,  enacts,  that  "if  any  person  shall  forge,  Foreing. &c., 
&C.,  the  name  or  handwritinff  of  any  accountant-eeneral  of  the  court  ?*®  nandwrit- 


of  Exchequer  or  any  Lord  Chief  Baron,  or  any  of  the  barons  of  the  l^^^unt- 
said  court,  or  of  the  clerk  of  the  reports,  or  of  any  of  the  cashiers  of  gcDeral,  &c., 
the  Bank  of  England,  or  of  any  oiBcer  of  any  other  body  politic,  &a  qJ^j®i,^*JIJ 
to  any  certificate,  report,  entiy,  indorsement,  transfer,  aeclaration  of  ^  aov  certi 


trust,  note,  direction,  authority,  receipt,  instrument,  or  writing  what-  cate/iitc.  to 
soever,  for  or  in  order  to  the  receiving  or  obtaining  any  money  or  eflfe^JuTb^o"* 
effects  of  any  of  the  suitors  of  that  court,  or  shall  forge,  ^c  any  cer-  bank, 
tificate,  &C.,  or  shall  utter,  &c,  or  shall  claim  or  demand  payment  of 
any  sum  or  sums  therein  mentioned  with  intent  to  defiraud,  &c.,  such 
offender  shall  be  guilty  of  felony  without  benefit  of  clergy."  (a?) 

The  4  &  5  Wm.  4,  c.  15,  entitled,  "an  act  to  regulate  the  office  Forging  war- 
of  the  receipt  of  his  Maiesty's  Exchequer  at  Westminster,"  by  sec  ^^^!^* 
28  enacts,  "that  if  any  person  shall  forge,  counterfeit,  or  alter,  or  under  the  4  & 
cause  or  procure  to  be  forged,  counterfeited,  or  altered,  or  knowingly  5  Wm.  4, 
and  willingly  act,  aid,  or  assist  in  forging,  counterfeiting,  or  altering,  J^^  ^'^^  ^^^ 
any  warrant,  order  for  payment,  or  other  document  wnatsoever,  by  chequer.  * 
this  act  directed  or  authorized  to  be  issued  or  made,  or  shall  utter 
or  publish  as  true,  or  knowingly  or  willingly  act,  aid,  or  assist  in 
uttering  or  publishing  as  true,  knowing  the  same  to  be  forged,  coun- 
terfeited, or  altered,  any  such  warrant,  order  for  payment,  or  other 
document  whatsoever,   with  intent  to  defi^ud  his  Majesty,   the 
governor  and  company  of  the  Bank  of  England,  or  any  other  person 
or  persons,  any  person  so  offending  shall  l^  deemed  guilty  of  felony, 
and  shall  upon  conviction  be  transported  beyond  the  seas  for  the 
term  of  his  natural  life."  (y) 

The  2  &  3  Wm.  4,  c.  125,  s.  64,  entitled  "An  act  for  enabling  Counterfeiting 
his  Majesty  to  direct  the  issue   of  Exchequer  bills  to  a  limited  ^^'^^^^^^ 


to  mention  for  any  purpose  whatever,  "  her 
MMesty*t  postmaster,  general/*  it  shall  be 
anmcieiit  to  describe  such  postmaster-gene- 
ral as  '«  her  Miyesty's  postmaster-general,** 
without  any  further  or  other  name,  addition, 
or  description  whatsoever.*' 

(v)  This  statute  provides  no  express 
punishment  for  this  oflTenoe,  conseauently 
principals  in  the  first  degree  are  pumshable 
(under  the  7  &  8  Geo.  4,  c  28,  ss.  8  &  9, 
and  the  1  Vict  c.  90,  s.  5^  in  the  manner 
stated  in  note  (k),  ante,  p.  448,  and  the 
principals  in  the  second  degree  and  acces- 
sories are  punishable  in  the  same  manner, 
(f)  Mr.  Lonsdale  (  St.  Cr.L. -p.  86)  observes, 
that  the  language  in  which  the  instru- 
ments mentioned  in  this  enactment  are  de» 
scribed  appears  to  be  sufficiently  compre- 
hensive to  include  warrants  or  orders  for  the 


payment  of  money  within  the  1  Wm.  4, 
c  66,  s.  4,  and  to  that  extent  the  forgery 
of  such  instruments  is  punishable  under  the 
1  Vict,  c  84, 88.  2  &  3  (ante.  p.  41 3).  With 
respect  to  the  forgery  of  the  above-men- 
tioned instruments  generally  the  1  Wm.  4, 
c.  66,  not  having  made  such  offences  pu- 
nishable with  death,  although  previously  so 
punishable,  and  the  I  Geo.  4,  c.  35,  s.  37, 
not  having  been  repealed  by  that  act,  per- 
sons convicted  thereof  are  liable  [under  the 
1  Wm.  4,c.  66,ss.  1  &  26,  and  the  1  Vict, 
c.  90,  8.  5,]  to  the  punishment  mentioned 
in  note  (A),  ante,  p.  415. 

(y)  This  act  contains  no  provisions  for 
the  punishment  of  principals  m  the  second 
degree  and  accessories,  tney  are,  therefore, 
punishable  in  the  manner  stated  in  note  (»), 
ante,  p.  448. 
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of  commis- 
sioners,  &c. , 
under  2  &  3 
Win.  4, 
c  1*25,  relating 
to  exchequer 
bills  for  relief 
of  Trinidad, 
British  Guiana, 
and  St.  Lucie. 


6  &  6  Wm.  4, 

c.  51. 

Extending  the 
'Zic3  Wm.  4, 
c.  1*25  to 
Dominica. 


Forging,  &c., 
the  band  of 
the  treasurer  of 
the  ordnance^ 
4()  Geo.  3, 
v.  45,  8.  9. 
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amount,  for  the  purpose  and  in  the  manner  therein  mentioned,  and 
for  giving  relief  to  Trinidad,  British  Guiana,  and  St  Lucie,"  enacts, 
'^  that  if  any  person  or  persons  shall  forge,  counterfeit,  or  alter,  or 
cause  or  procure  to  be  forged,  counterfeited,  or  altered,  or  knowingly 
or  wilfully  act  or  assist  in  the  foiling,  counterfeiting,  or  altering  any 
certificate  or  certificates  of  the  said  commissioners,  by  this  act 
appointed  as  aforesaid,  or  any  of  them,  or  any  receipt  or  receipts  to 
be  given  by  the  cashier  or  cashiers  of  the  governor  and  company  of 
the  Bank  of  Ensland  in  pursuance  of  tnis  act,  or  shall  wilfully 
deliver  to  the  auditor  of  the  receipt  of  his  Majesty's  Excheauer  for 
the  time  being,  or  to  any  officer  appointed  by  him,  or  to  the  said 
commissioners  by  this  act  appointed,  or  any  of  them,  or  to  any 
officer  or  officers  appointed  by  them  or  any  of  them,  in  the  execution 
of  the  powers  of  tlus  act,  or  shall  utter  any  such  forged,  counterfeited, 
or  altered  certificate  or  certificates,  receipt  or  receipts,  knowing  the 
same  to  be  forged,  counterfeited,  or  altered,  with  intent  to  detraud 
his  Majesty,  his  heirs,  or  successors,  or  any  body  or  bodies  politic  or 
corporate,  or  any  person  whomsoever,  then  and  in  every  such  case, 
all  and  every  person  or  persons  so  ofiending,  and  being  thereof  law- 
fully convictea,  shall  be  adjudged  guilty  of  felony,  and  shall  suffiir 
death  as  in  cases  of  felony."  («) 

The  5  &  6  Wm.  4,  c.  51,  entitled  **  An  act  for  granting  relief 
to  the  Island  of  Dominica,"  and  to  amend  the  2  &  3  Wm.  4,  c.  125,  by 
sec  5,  enacts  that  "  all  and  every  the  several  clauses,  powers,  provi- 
sions, enactments,  penalties,  and  restrictions,  in  the  said  act  con- 
tained, so  far  as  the  same  can  be  made  applicable  and  arc  not  varied 
by  this  act,  shall  be  taken  to  extend  to  tnis  act,  and  to  every  thing 
to  be  done  in  pursuance  of  this  act,  and  as  if  all  such  clauses, 
powers,  provisions,  and  enactments  were  herein  repeated  and  made 
applicable  to  the  said  island  of  Dominica,  and  to  the  loans  and 
grants  to  be  made  in  pursuance  of  this  act ;  and  to  every  matter  and 
thing  to  be  done  in  pursuance  of  this  act ;  and  all  and  every  the 
securities  to  be  taken  in  pursuance  of  this  act  shall  be  taken  in  such 
manner  as  by  the  said  act  is  directed  with  respect  to  the  securities 
thereby  authorized  or  directed  to  be  taken ;  and  all  and  every  such 
securities  shall  have  such  force,  priority,  and  effect,  in  all  respects  as 
if  they  were  taken  in  pursuance  of  and  under  the  authorities  of  the 
said  in  part  recited  act ;  and  all  and  every  the  rules,  orders,  and 
directions  made  or  to  be  made  by  the  said  commissioners  shall  apply 
to  the  said  island  of  Dominica,  and  the  loans  to  be  mnted  and  the 
securities  to  be  taken  in  pursuance  of  this  act,  in  all  respects  what- 
soever, as  it  the  loans  hereby  authorized  to  be  made  had  been  autho- 
rized by  the  said  act." 

By  the  46  Geo.  3,  c.  45,  s.  9,  the  forging  the  hand  of  the  treasurer 
of  the  ordnance^  S^'c.  to  any  draft  or  writing  for  obtaining  money  fix)m 
the  Bank  of  England,  and  the  uttering  any  such  drafl,  &c.  knowing 
the  same  to  be  forged,  were  made  capital  offences,  (a) 


(z)  The  I  Vict,  c.  84,  recites  this  sec- 
tion, and  the  present  punishment  for  offences 
contained  in  it  is  provided  by  sec.  1  &  3  of 
that  act.  See  antet  p.  413.  Neither  the 
2  &  3  Wm.  4,  c.  126,  nor  the  1  Vict. 
C.  84,  contain  any  provision  for  the  punish  • 
ment  of  principals  m  the  second  de^Te^  and 
accessories.     The  principals  in  the  second 


degree,  therefore,  are  punishable  in  the 
same  manner  as  the  principals  in  the  first 
degree  and  the  accessories  (under  the  7  &  H 
Geo.  4,  c.  28,  ss.  8  &  9,  and  the  1  Vict, 
c.  90,  s.  5,)  in  the  maimer  stated  in  note  (»), 
ante,  p.  448. 

(a)  The  instruments  enumerated  in  this 
enactment  seem  to  be  warrants  for  the  pay- 
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The  54  Geo.  3,  c.  15 1,  s.  16,  makes  the  forging,  &c.  the  name  or  Forging,  &c., 
hand  of  the  agent  general  for  volunteers  and  local  militia  an  offence  {J**?*7^i^' 
liable  to  capital  punishment      It  enacts,  •^that  if  any  person  or  „!^.^eiwra/ 
persons  shall  knovringly  and  wilfully  forge  or  counterfeit,  or  cause  or  jor  voiunuer* 
procure  to  be  forged  or  counterfeited,  or  knowingly  or  wilfully  act  "".j"!^*^ 
or  assist  in  forghig  or  counterfeiting  the  name  or  hand  of  the  agent  Geo."3  ^c.  151, 
general  for  the  time  being,  or  his  deputy,  or  the  person  or  persons  s.  \6, 
duly  authorized  as  aforesmd,  to  any  bill  of  exchange,  acceptance, 
draft,  or  instrument  in  writing  whatsoever,  for  or  in  order  to  the 
receiving  or  obtaining  any  of  the  money  in  the  hands  or  custody  of 
the  governor  and  company  of  the  Bank  of  England,  on  account  of 
the  said  agent  general ;  and  shall  forge  or  counterfeit,  or  cause  or 
procure  to  be  forged  or  counterfeited,  or  knowingly  and  wilfully  act 
or  assist  in  the  forging  or  counterfeiting  any   bill   of  exchange, 
acceptance,  draft,  instrument,  or  writing  in  form  of  a  dratl,  made  by 
such  agent  general  or  his  deputy,  or  the  person  or  persons  authorized 
as  aforesaid ;  or  shall  utter  or  publish  any  such,  knowing  the  same 
to  be  forged  or  counterfeited,  with  an  intention  to  defraud  any  per- 
son whomsoever :"  every  such  person  so  offending  shall  be  adjuaged 
guilty  of  felony  without  benefit  of  clergy.  (6) 

Forgery  and  false  personation  for  tne  purpose  of  obtaining  the  Forgery  and 
pensions,  ^c.  of  invalid  soldiers  were  made  punishable  by  the  statute  falw  persona- 
46  Geo.  3,  c.  69,  s.  8.  (c)     And  foigery  and  false  personation  for  p^l^*^f 
the  purpose  of  obtaining  the  prize-money  or  bounty -money  of  sol-  obtaining  the 
diers,  has  been  made  the  subject  of  severe  punishment,  (d)     And  P»y»  P"*®- 
foigery  and  false  personation  for  the  purpose  of  obtaining  prize-  TOnstoM.&c. 
money,  pay,  &c.  of  persons  in  the  naval  or  marine  services,  were  of  soldiers 
from  time  to  time  made  punishable  by  a  variety  of  statutes,  (e)  *°^  sailors. 

The  2  Wm.  4,  c.  53,  entitled  "  An  act  for  consohdating  and  2  Wm,  4, 
amending  the  laws  relating  to  the  payment  of  army  prize  money,"  c.  63,  s.  49, 
by  sec  49  enacts,  amongst  other  things,  that  "  if  any  person  shall  Se  wunes^ ' 
forge,  or  counterfeit,  or  alter,  or  cause,  or  procure  to  be  forged  or  officers.  &c., 
counterfeited,  or  altered,  or  knowingly  and  willingly  act  or  aid,  or  entitled  to 
assist  in  forging  or  counterfeiting,  or  altering  the  name  or  hand-  gHrT"^' 
writing  of  any  officer,  non-commissioned  officer,  soldier,  or  other  officers  of  the 
person  entitled  or  supposed  to  be  en  tided  to  any  prize  money,  grant,  Jio»pi«al  at 
bounty  money,  share,  or  other  allowance  of  money  due  or  payable,  letterToV ^"^ 
or  supposed  to  be  due  or  payable  for  or  on  account  of  any  service  attorney,  wills, 
performed  or  supposed  to  have  been  performed  by  any  officer,  non-  de- 
commissioned officer,  soldier,  or  other  person  who  shall  have  really 
served,  or  be  supposed  to  have  served,  in  his  Majesty's  army  or  other 
military  service,  or  the  name  or  handwriting  of  any  officer  or  under 
officer,  clerk,  or  servant  of  or  in  the  employ  of  the  commissioners  of 
the  said  Royal  Hospital  at  Chelsea,  or  the  name  or  handwriting  of 


ment  of  money  within  the  1  Wm.  4,  c.  66, 
s.  4,  and  the  forgery  of  them  is  now  punish- 
able under  the  1  Vict  c.  84,  ss.  2  &  3, 
unU^p.  413. 

(6)  The  instruments  enumerated  in  this 
enactment  appear  to  be  contained  in  the 
1  Wm.  4,  c.  66,  s.  4,  and  the  foivery 
of  them  is  now  punishable  under  the  1  Vict, 
c.  84.  as.  2  &  3,  ante.  p.  413. 

(c)  Repealed,  7  Geo.  4,  c  16. 


(d)  49  Geo.  3,  c.  123,  s.  28. 

(e)  Amongst  others  the  31  Geo.  2,  c.  10, 
8.  24.  9  Geo.  3,  c.  30,  s.  6.  32  Geo.  3, 
c.  33,  s.  23.  32  Geo.  3,  c.  34,  s.  29. 
32  Geo.  3,  c.  67,  s.  12.  35  Geo.  3,  c.  94, 
8.  34.  35  Geo.  3,  c.  28,  s.  30.  45  Geo.  3, 
c.  72,  3.  121.  49  Geo.  3.  c.  123,  ss.  13^ 
28,  36.  49  Geo.  3,  c.  108,  s.  10.  54 
Geo.  3.  c.  93,  s.  89.  54  Geo.  3,  c.  110, 
s.  6.     56  Geo.  3,  c.  60,  s.  32. 
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any  officer  or  person  in  any  way  concerned  in  the  paying  or  the 
ordering,  directing,  or  causing  the  payment  of  any  such  prize  money, 
grant,  bounty  money,  share,  or  other  allowance  of  money  due  or 
payable,  or  supposed  to  be  due  or  payable,  as  aforesaid,  or  shall 
falsely  make,  forge,  counterfeit,  or  alter,  or  willingly  act,  lud,  or 
assist  in  the  false  making,  fomng,  counterfeiting,  procuring,  or 
altering  any  letter  of  attorney,  bill,  ticket,  order,  certificate,  voucher, 
receipt,  will,  or  any  other  power,  instrument,  warrant,  authority, 
document,  or  writing  whatsoever,  relating  to  or  in  anywise  concerning 
the  payment  of  or  the  obtaining  or  claiming  any  such  prize  money, 
grant,  bounty-money,  share,  or  other  allowance  of  money  due,  or 
payable,  or  supposed  to  be  due  or  payable  as  aforesaid,  in  order  to 
receive,  obtain,  or  claim,  any  sucn  prize  money,  grant,  bounty- 
money,  share,  or  other  allowance  of  money,  due  or  payable,  or  sup- 
posed to  be  due  or  payable  as  aforesaid,  or  shall  utter  or  publish  as 
true,  or«  knowingly  and  willingly  act  or  aid,  or  assist  in  uttering  or 
publishing  as  true,  any  falsely  made,  or  forged,  or  counterfeited,  or 
altered  letter  of  attorney,  bill,  ticket,  order,  certificate,  voucher,  re- 
ceipt, will,  or  any  other  power,  instrument,  warrant,  authority,  docu- 
ment, or  writing  whatsoever,  with  intention  to  receive,  obtain,  or 
claim,  or  to  enable  any  other  person  to  receive,  obtain,  or  claim 
from  the  said  commissioners  of  the  said  Royal  Hospital,  or  from  any 
officer,  under  officer,  clerk,  or  servant  of  the  said  commissioners,  or 
from  any  person  whatsoever  authorized,  or  supposed  to  be  authorized, 
to  pay  the  same,  the  payment  of  any  such  prize-money,  grant, 
bounty-money,  share,  or  other  allowance  of  money  due  or  payable, 
or  supposed  to  be  due  or  payable  as  aforesaid^  with  an  intention  to 
defraud  any  person  or  persons  whatsoever,  or  any  body,  or  bodies 
politic  or  corporate  whatsoever,  or  shall  knowingly  take  a  false  oath 
in  order  to  obtain  letters  of  administration,  or  the  probate  of  any 
will,  in  order  to  receive,  obtain,  or  claim,  or  to  enable  any  other 
person  to  receive,  obtain,  or  claim  any  prize-money,  grant,  bounty- 
money,  share,  or  other  allowance  of  money  due  or  payable,  or  sup- 
posed to  be  due  or  payable,  for  or  on  accoimt  or  in  respect  of  the 
service  of  any  officer,  non-commissioned  officer,  soldier,  or  other 
person  as  aforesaid,  who  shall  have  really  served,  or  be  supposed  to 
have  served,  in  his  Majesty's  army  or  other  military  service,  or  shall 
demand  or  receive  any  prize  money,  grant,  bounty-money,  share,  or 
other  allowance  of  money  due  or  payable,  or  supposed  to  be  due  or 
payable  as  aforesaid,  upon  letters  of  administration,  or  a  probate  of  a 
will,  knowing  the  will  on  which  such  probate  shall  have  been  ob- 
tained to  be  false,  forged,  or  counterfeited,  or  knowing  such  letters 
of  administration,  or  the  probate  of  such  will  as  last  aforesaid,  to 
have  been  obtained  by  means  of  any  such  false  oath,  with  intention 
to  defraud  any  person  or  persons  whatsoever,  or  any  body  or  bodies 
politic  or  corporate  whatsoever,  all  and  every  person  so  offending 
being  thereot  lawfully  convicted,  shall  be  and  are  and  is  hereby 
declared  and  adjudged  to  be  guilty  of  felony,  and  shall  be  transported 
beyond  the  seas  for  life,  or  for  any  term  not  less  than  seven  years, 
as  the  court  before  whom  such  person  or  persons  shall  be  convicted 
shall  adjudge."  (/) 

(/)    The  2   Win.   4.  c.  63,   conUins  c.  28,88.  8  &  9,  and  the  1  Vict,  c.  90, 

no  express  provision  for  the  punishment  of  s.  5 )  in  the  manner  stated  in  note  («c),  ojifr, 

accessories  after  the  fact,  consequently  they  p.  448. 
arc  punishable  (under  the  7  &  8  Geo.  4, 
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J- 

The  7  Geo.  4^  c.  16,  entitled  '^  An  act  to  consolidate  and  amend  7  Geo.  4, 
the  several  acts  relating  to  the  Royal  Hospitals  for  soldiers  at  Chel-  ^  J  6.  ••38. 
sea  and  Kilmainham,"  by  sec.  38  enacts,  that  "  if  any  person  shall  chefsef  pen- 
willingly  and  knowingly  personate,  or  falsely  assume  tne  name  or  sions,  &c. 
character,  or  procure  any  other  to  personate  or  falsely  assume  the 
name  or  character  of  any  officer,  non-commissioned  officer,  soldier, 
or  other  person,  entitled,  or  supposed  to  be  entitled  to  any  pension, 
wa^es,  pay,  grant,  or  other  allowance  of  money,  prize-money,  or 
rehe(  due  or  payable,  or  supposed  to  be  due  or  payable,  for  or  on 
account  of  any  serviced  one  or  supposed  to  be  done  by  any  such 
officer,  non-commissioned  officer,  soldier,  or  other  person  as  aforesaid, 
in  his  Majesty's  army,  or  other  military  service,  or  shall  personate  or 
falsely  assume  the  name  or  character  of  the  executor  or  administrator, 
wife,  relation,  or  creditor  of  any  such  officer,  non-commissioned 
officer,  or  soldier,  or  other  person  as  aforesaid,  in  order  fraudulently 
to  receive  any  pension,  wages,  pay,  grant,  or  other  allowance  of 
money,  prize-money,  or  relief,  due  or  payable,  or  supposed  to  be 
due  or  payable,  for  or  on  account  of  any  services  done  or  supposed 
to  be  done  by  any  such  officer,  non-commissioned  officer,  soldier,  or 
other  person  as  aforesaid  :  or  if  any  person  shall  forge  or  counterfeit, 
or  alter,  or  cause  or  procure  to  be  forged  or  counterfeited,  or  altered, 
or  knowinglv  and  willingly  act,  aid,  or  assist  in  forging,  counterfeit- 
ing, or  altering  the  name  or  handwriting  of  any  officer,  non-commis- 
sioned officer,  soldier,  or  other  person,  entided  or  supposed  to  be 
entitled,  to  any  pension,  wages,  pay,  grant,  allowance  of  money, 
prize-money,  or  relief,  due  or  payable,  or  suposed  to  be  due  or  pay- 
able, for  or  on  account  of  any  such  service,  or  supposed  service,  as 
aforesaid^  or  the  name  or  handwriting  of  any  officer,  under  officer, 
clerk,  or  servant  of  the  said  commissioners  of  the  said  Hos])ital  at 
Chelsea,  or  of  any  officer  or  person  in  any  i^ay  concerned  in  the 
paying  or  ordering,  directing,  or  causing  the  payment  of  the  said 
pensions,  wages,  pay,  money,  allowance  of  money,  prize-money,  or 
relief,  or  any  of  tliem ;  or  shall  forge,  counterfeit,  or  alter,  or  cause 
or  procure  to  be  forged,  counterfeited  or  altered,  or  knowingly  and 
willingly  act,  aid,  or  assist  in  fomng,  counterfeiting,  or  altering,  any 
letter  of  attorney,  bill,  ticket,  oraer,  certificate,  voucher,  receipt,  will, 
or  any  other  power,  instrument,  warrant,  document,  or  authority 
whatsoever,  relating  to  or  anywise  concerning  the  payment  or  obtain- 
ing, or  claiming  any  pension,  wages,  pay,  grant,  aliowance  of  money, 
pnze-money,  or  relief,  for  and  in  order  to  the  receivinc:,  obtaining, 
or  claiming  any  such  pension,  wages,  pay,  grant,  allowance  of 
money,  prize-money,  or  relief;  or  shall  utter  or  publish  as  true,  or 
knowmgly  and  willingly  act,  aid,  or  assist  in  uttering  or  publishing 
as  true,  or  knowingly  and  wiUingly  act,  aid,  or  assist  in  uttering 
or  publishing  as  true,  knowing  the  same  to  be  forged,  counter- 
feited, or  altered,  any  such  letter  of  attorney,  bill,  ticket,  order, 
certificate,  voucher,  receipt,  will,  or  any  other  power,  instrument, 
warrant,  document,  or  authority  whatsoever,  witn  intent  to  obtain 
the  payment  of  any  such  pension,  wages,  pay,  money,  or  allowance 
of  money,  prize-money,  or  relief,  from  the  said  commissioners  of 
the  said  Hospital  at  Chelsea,  or  from  any  officer,  under  officer,  clerk, 
or  servant  of  the  said  commissioners,  or  from  the  person  authorized, 
or  supposed  to  be  authorized,  to  pay  the  same,  or  with  intent  to 
defraud  any  person  whatsoever,  or  any  corporation  whatsoever; 
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An  indictment 
for  forging 
a  letter  of 
attorney,  &c., 
relating  to 
a  pension  sup- 
posed to  be 
pajable  under 
the  7  Geo.  4, 
c.  16,  8.  38, 
is  ^ood. 
It  IS  not  neces- 
sary that  the 
pension  to 
which  the 
document  re- 
lates should 
actually  be 
existing. 
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every  person  so  offending^  being  thereof  lawfiiUj  convicted,  shall  be 
and  is  nereby  declared  and  adiudged  to  be  guilty  of  felony,  and  shall 
and  may  be  transported  for  life,  or  for  such  term  of  years  as  the 
court  shall  adjudge."  (g) 

The  first  count  of  an  indictment  founded  upon  the  7  Geo.  4, 
c.  16,  8.  38,  chaiged  that  the  prisoner  feloniously  foi]ged  "  a  certain 
receipt  relating  to  and  concerning  the  payment  of  a  certain  pension, 
viz.,  of  4/.  11*.  O^d,  supposed  to  oe  payable  to  one  Nicholas  Morrill, 
as  an  out-pensioner  of  Chelsea  Hospital  for  a  certain  time,  viz.,  for 
ninety-two  days,  from  Ist  July  1838  to  30th  September  following, 
both  days  included,  which  said  forged  receipt  is  as  follows,  viz : — 


'^  Assignment  receipt, 

84th  foot,  Nicholas  Morrill. 


426 
\8.  \d.  per  diem, 
"  Sheffield." 


**  We  the  undersigned  churchwarden  and  overseer  of  the  parish  of 
Brightside,  Brierlow,  in  the  county  of  York,  do  hereby  acknowledge 
to  have  received  of  T.  C.  Brookbank,  Esquire,  agent  for  the  out- 
pensioners  of  Chelsea  Hospital  (by  the  hand  of  Mr  J.  Thompson), 
the  sum  of  AL  \\s.  0\d.j  being  the  amount  due  to  the  above-named 
out-pensioner  of  the  said  hospital  for  ninety -two  days,  fi'om  1st  July, 
1838,  to  30th  September  following,  both  days  included,  by  virtue  of 
an  assignment  made  by  the  aforesaid  pensioner,  conformably  to  an 
act  of  Parliament  passed  in  the  59th  year  of  the  reign  of  his  Majesty 
King  Geo.  3,  entitled  "  An  act  to  amend  the  laws  tor  the  relief  of 
the  poor,"  five  per  cent,  being  deducted  pursuant  to  the  act  of  parlia- 
ment, 28  Geo.  2,  c.  1. 


"4i  lU  O^rf. 
"  Witness,  J.  Pringle." 


"  John  Wilson,  Churchwarden. 

"  Thomas  Gray,  Overseer  of  the  Poor. 


"  We  the  undersigned  churchwarden  and  overseer  of  the  parish 
aforesaid,  do  hereby  certify  that  the  above-named  out-pensioner  is 
alive,  and  entitled  to  his  pension,  being  no  otherwise  provided  for  by 
government." 

"Dated  this  19th  day  of  October,  1838. 


« 


80." 


"John  Wilson,  Churchwarden. 

**  Thomas  Gray,  Overseer  of  the  Poor." 


For  and  in  order  to  the  receiving  the  said  pension,  with  intent 
thereby  to  obtain  the  payment  of  the  said  pension  fbora  the  lords 
and  others,  commissioners  of  Chelsea  Hospital :  against  the  form," 
&.C,  Of  the  other  counts,  some  charged  the  forging  and  others  the 
uttering  of  the  receipt,  omitting  the  certificate,  others  the  foi^ng, 
and  the  rest  the  uttering  of  the  certificate  only,  omitting  the  receipt, 
varying  in  each  class  the  statement  of  the  intent,  but  sill  alleging  in 
the  language  set  out  fix>m  the  first  count,  that  the  foi^d  instrument 


ig)  Mr.  Lonsdale  (St.  Or.  L.  13*2)  ob. 
serves,  that  the  above  enactment  appears  to 
be  superseded  as  far  as  relates  to  prize- 
money  by  ibc  '2  Wm.  4,  c.  d3,  s.  49,  po»t, 
p.  473.    The  7  Geo.  4,  c.  16,  contains  no 


provision  for  the  punishment  of  accesso- 
ries after  the  fact;  they,  therefore,  arc 
punishable  (under  the  7  &  B  Geo.  4,  c  28, 
ss.  8  &  9,  and  the  1  Vict,  c,  90,  s.  5)  in  the 
manner  stated  in  note  (a),  anU,  p.  448. 
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related  to,  &c.)  &c.,  '^  the  payment  of  a  certain  pension  (specifying 
the  amount)  supposed  to  be  payable  to  the  said  ^Nicholas  Momll  as 
an  out  pensioner  of  the  said  hospital.''  And  no  count  alleging  such 
pension  to  be  in  fact  payable ;  or  that  Nicholas  Morrill  was  an  out 
pensioner.  It  was  moved  in  arrest  of  judgment,  that  in  order  to 
CfMistitute  an  offence  under  the  latter  branch  of  the  thirty-eighth 
section,  it  was  necessary  that  there  should  be  an  actually  existing 
pension  at  the  time  of  the  commission  of  the  act  of  forging  or 
uttering,  and  that  the  indictment  should  allege  the  actual  existence 
of  such  pension,  and  that  it  was  not  sufficient  under  that  branch  of 
the  section  to  allege  (as  in  this  indictment)  that  the  instrument 
forged  related  to  a  pension  supposed  to  be  payable.  The  forged 
instrument  in  question  was  proved  to  have  been  made  and  uttered 
by  the  prisoner  for  the  purpose  of  procuring  payment  of  a  pension 
that  had  ceased  to  exist  by  the  death  of  the  pensioner  before  the 
period  for  which  the  receipt  was  signed ;  and  therefore,  as  the  objec- 
tion was  one  that  affected  not  only  the  form  of  this  indictment,  but 
involved  the  question  of  the  prisoner's  guilt  upon  this  and  other 
similar  charges,  Erskine,  «T.,  reserved  the  question  for  the  opinion  of 
the  Judges ;  before  whom  it  was  contended  that  the  offence  as  stated 
in  this  indictment,  was  not  an  offence  comprehended  in  the  clause 
recited,  there  being  no  allegation  of  an  actual  existing  pension 
payable  to  some  person,  but  only  of  a  pension  supposed  to  be  payable. 
The  latter  part  of  the  thirtv-eighth  section  of  the  act  created  no 
offence,  except  in  respect  of  a  pension  actually  in  existence,  and 
there  must  be  some  person  in  existence  to  whom  it  was  payable. 
There  were  in  this  branch  of  the  section  no  such  words  as  '^  supposed 
to  be  due  and  payable ;"  those  words  were  found  in  the  first  part  of 
the  section,  and  they  appeared  to  have  been  intentionally  omitted  in 
the  enactment  respecting  this  offence.  But  even  if  the  words  were 
in  the  clause,  the  allegation  would  be  bad  for  uncertainty,  inasmuch 
as  it  did  not  state  by  whom  the  pension  was  supposed  to  be  payable ; 
it  might  be  a  supposition  in  the  mind  of  the  prisoner  only,  and  that 
would  not  be  enough.  But  the  Judges  present  were  all  of  opinion 
that  the  conviction  was  right,  (except  Littledale,  J.,  and  Coleridge, 
J.,  who  thought  otherwise]^  and  the  conviction  was  affirmed.  (A) 

The  personating  or  falsely  assuming  the  name  and  character  of  a  Falsely  per. 
pensioner  at  Greenwich  Hospital,  and  the  forging  of  any  documents  sonating  the 
for  the  purpose  of  obtaining  the  pensions  paid  at  that  establishment,  U'^giJ^er  rt 
have  been  from  time  to  time  subjected  to  severe  punishments.  (»)    A  Greenwich 
general  enactment  as  to  the  offence  of  falsely  personating  the  name  honpiul,  or 
or  character  of  either  soldier  or  sailor,  for  the  purpose  of  obtaining  «>''5"»ff»^c. 
any  pension,  prize-money,  &c.  has  been  already  referred  to,  and  will 
be  mentioned  in  a  subsequent  chapter,  {j) 

The  11  Geo.  4,  c.  20,  entitled  "  An  act  to  amend  and  consolidate  u  Geo.  4,  c. 
the  laws  relating  to  the  pay  of  the  royal  navy,"  by  sec.  83  enacts,  20,  s.  83. 
"  that  if  any  person  shall  forge,  or  offer,  utter,  dispose  of,  or  put  off,  ^^^f,*"^ 
knowing  the  same  to  be  foiled,  any  ticket,  pay  list,  extract  from  ii»ts,  &c., 

in  order  to 

(A)  Reg.  V.  Pringle,  2  Moo.  C.  C.  R.  personating  any  out-pensioner  of  Green- 

527.  S.  C.  9C.  &  P.  408.  wich  Hospital,  and  makes  the  felony  thereby 

(0  See  3  Geo.  3,  c.  16,  s.  6.  43  Geo.  3,  created  punishable  at  the  discretion  of  the 

c.  119,  s    n.     54  Geo.  3,  c.  U0,8.  6.    58  court,  by  transportation  for  life,  or  for  any 

Geo.  3,  c.  64,  ss.  4,  6.    59  Geo.  3,  c.  56,  term  not  less  than  seven  years,  or  by  im- 

8.  12,  17  ;  and  4  Geo.  4,  c.  46,  s.  1,  which  prisonment  and  hard  labour,  not  exceeding 

repeals  so  much  of  the  3  Geo.  3,  c.  16,  seven  years. 

as  excluded  benefit  of  clergy  from  offenders  {j)  Post,  chap.  40. 
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obtain  pty  or 
pritC' money 
in  the  navy» 


360.  86.    Sub- 
scribing  falae 
petitions  to  the 
treasurer  of 
ihe  navy,  &c. 
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any  ship's  books,  or  any  certificate  whatever,  authorized  or  required 
by  this  act,  or  any  inspector's  or  other  cheque,  or  any  letter  of  attor- 
ney, assignment,  power  or  authori^,  in  oraer  to  obtain  or  to  enable 
any  other  person  to  receive  any  wages,  pay,  half-pay,  prize  money, 
bounty  money,  or  other  allowance  of  money  due  or  supposed  to  be 
due  in  respect  of  the  services  of  any  commission,  warrant  or  petty 
officer,  or  seaman,  or  any  commission  or  non-commissioned  officer  of 
marines  or  marine,  or  any  other  person,  performed  or  supposed  to 
be  performed  in  the  royal  navy ,  or  if  any  person  shall  foige^  or  offer, 
utter,  dispose  of,  or  put  off,  any  purser's  or  other  certificate  to  a  bill 
of  exchange,  or  any  approval  of  any  such  bill,  respectively  required 
by  this  act ;  or  if  any  person  shall  foige,  or  utter,  or  put  off,  knowing 
the  same  to  be  forged,  any  receipt  mr  wages  payable  under  allot- 
ment or  otherwise  in  respect  of  the  services  of  any  person  on  board 
of  any  of  his  Majes^'s  ships,  or  shall  foige  the  name  or  handwriting 
of  any  officer  of  the  royal  navy  or  royal  marines  to  any  receipt 
for  half-pay,  or  arrears  of  half-pay,  or  the  name  or  handwriting  of 
any  widow  to  any  receipt  for  aHy  pension  or  arrears  of  pension,  or  the 
name  or  handwriting  of  any  person  to  any  receipt  for  an  allowance 
from  the  compassionate  fund  of  the  navy ;  or  shall  offer,  utter,  dis- 
pose of,  or  put  off,  any  foiged  receipt  for  half-pay  or  arrears  of  half- 
pay,  or  for  any  widow's  pension  or  arrears  of  such  pension,  or  for 
any  allowance  fix>m  the  compassionate  fund,  knowing  any  such  re- 
ceipt to  be  forged,  with  intent  in  any  of  the  said  cases  to  defiraud 
any  person  whomsoever,  every  person  so  offending  shall  be  deemed 
ffuilty  of  felony,  and  being  convicted  thereof,  shim  be  liable,  at  the 
discretion  of  the  court,  to  be  transported  beyond  the  seas  for  life,  or 
for  any  term  not  less  than  seven  years,  or  to  be  imprisoned  for  any 
term  not  exceeding  four  years,  nor  less  than  two  years."  (A) 

By  sec  86  ^'  if  any  person  shall  subscribe  any  fidse  petition  or 
application  to  the  treasurer  of  lus  M»esty's  navy,  or  to  the  paymaster 
of  royal  marines,  falsely  and  deceitfully  representing  herself  or  him- 
self therein  to  be  the  widow,  executorj^  nearest  or  one  of  the  nearest 
of  kindred  of  any  deceased  commission  or  warrant  officer  of  the 
navy,  or  commission  officer  of  marines,  or  of  any  petty  officer  or 
seaman,  non-commissioned  officer  of  marines  or  marine,  or  shall 
utter  or  publish  any  such  petition  or  application,  knowing  the  same 
to  be  false,  in  order  to  procure,  or  to  enable  any  other  person  to  pro- 
cure, a  certificate  fi*om  the  said  inspector  of  seamens'  wills,  or  m>m 
the  paymaster  of  royal  marines  as  hereinbefore  respectively  provided, 
thereby  to  obtain,  or  to  enable  any  other  person  to  obtain,  without 

Erobate  or  letters  of  administration,  payment  of  any  v^ages,  pay, 
alf-pay,  or  pension,  or  any  allowance  from  the  compassionate  rand 
of  the  navy,  or  payment  of  any  wages,  prize-money,  or  allowances 
payable  in  respect  of  the  services  of  any  officer,  seaman,  or  marine 


(*)  By  sec.  88,  in  the  case  of  every 
offenoe  made  felony  by  this  act,  every  prin- 
cipal in  the  second  degree,  and  eyery  ac- 
cessory before  the  fact,  shall  be  panisbable 
in  the  same  manner  as  the  principal  in  the 
first  degree  is  by  this  act  panisbable  :  and 
every  accessory  after  the  fact,  to  any  such 
feionj,  shall,  on  conviction,  be  liable  to  be 
imprisoned  for  any  term  not  exceeding  two 
years;  and  where  any  person  shall  be 
convicted  of  any  ofifence  punishable  under 
tins  act,  for  which  imprisonment  shall  or 


may  be  awarded,  it  shall  be  lawful  for  the 
court  to  sentence  the  offender  to  be  impri- 
soned, with  or  without  hard  laboiv,  in -the 
common  gaol  or  house  of  correction,  and 
also  to  direct  that  the  offender  shall  be 
kept  in  solitary  confinement  for  the  whole 
or  any  portion  or  portions  of  such  imprison- 
ment, as  to  the  court  in  its  discretion  shall 
seem  meet.  See  the  1  Vict.  c.  90,  s.  5, 
limiting  the  duration  of  solitary  confine- 
ment, aiiftf,  p.  413. 
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in  the  royal  navy,  or  thereby  to  obtain,  or  to  enable  any  other  per- 
son to  obtain,  probate  of  the  will  or  letters  of  administration  of  the 
effects  of  any  deceased  petty  officer,  seaman,  non-commissioned 
officer  of  marines,  or  marine;  or  if  any  person  shall  receive  or 
demand  any  wages,  pay,  half-pay,  prize-money,  bounty-money,  pen- 
sion, or  arrears  therecrf*,  or  any  otner  allowance  due  or  payable  in 
respect  of  the  services  of  any  commission  or  warrant  officer  of  the 
navy,  or  commission  officer  of  royal  marines,  or  of  any  petty  officer, 
seaman,  non-commissioned  officer  of  marines,  or  marine,  upon  or 
by  virtue  of  any  certificate  of  the  inspector  of  seamens*  wills,  or 
paymaster  of  royal  marines  respectively  as  aforesaid,  knowing  any 
such  certificate  to  have  been  obtained  by  any  false  representation  or 

Eretence  ;  eveiy  such  offender  shall  be  deemed  guilty  of  felony,  and 
eing  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court, 
to  be  transported  beyond  the  seas  for  any  term  not  exceeding 
fourteen  years,  and  not  less  than  seven  years,  or  to  be  imprisonea 
for  any  term  not  exceeding  three  years  nor  less  than  one  year."  (/) 

By  sec.  87,  "  if  any  person  shall  forge,  or  shall  utter,  offer,  or  ex-  ii  Geo,  4. 
hibit,  knowing  the  same  to  be  forged,  any  paper  writing  purporting  S;  2^,8. 87.^ 
to  be  an  extract  from  any  register  of  marriage,  baptism,  or  burial,  or  t,^te"i?om 
any  certificate  of  marriage,  baptism,  or  burial,  in  order  to  sustain  registers*  &c. 
any  claim  to  any  wages,  prize-money,  or  other  monies  due  or  pay- 
abie  in  respect  of  the  services  of  any  officer,  seaman,  or  marine,  in 
his  Majesty's  navy,  or  to  sustain  any  claim  to  any  half-pay,  payable 
to  an  officer  of  the  royal  navy  or  marines,  or  to  any  pension  as  the 
widow  of  an  officer,  or  to  any  payment  or  allowance  from  the  com- 
passionate fund  of  the  navy,  or  to  any  gratuity  or  bounty  of  his 
Majesty  given  to  the  relatives  of  persons  slain  in  fight  with  the 
enemy  ;  or  if  any  person  shall  make  any  false  affidavit,  or  utter  or 
exhibit  any  false  affidavit,  certificate,  or  other  voucher  or  document, 
in  order  fraudulently  to  procure  any  person  to  be  admitted  a  pen- 
sioner as  the  widow  of  an  officer  ot  the  royal  navy,  or  in  order  to 
sustain  any  claim  to  any  wages,  prize-money,  or  other  monies,  or  to 
any  half-pay  or  pension,  or  arrears  thereof,  or  any  allowance  from 
the  compassionate  fund  of  the  navy,  or  to  any  gratuity  or  bounty  as 
afbresaia,  with  intent  to  defraud  any  person  whomsoever,  eveiy 
person  in  any  of  the  said  cases  offending  shall  be  deemed  ^ilty  of 
felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion 
of  the  court,  to  be  transported  beyond  the  seas  for  any  term  not 
exceeding  fourteen  years  and  not  less  than  seven  years,  or  to  be 
imprisoned  for  any  term  not  exceeding  three  years  nor  less  than  one 
year.''  (/) 

The  2  Wm.  4,  c  40,  entitled  ''  An  act  to  amend  the  lavrs  relating  Forging  cer. 
to  the  civil  business  of  the  navy,  &c,"  by  sec.  32  enacts,  "  that  if  any  tific^es.  &c., 
person  shall  forwe  or  falsely  make  any  certificate  to  be  given  under  ^^'^4,  c.^40. 
the  authority  of  this  act  by  the  commissioners  for  executing  the  office  An  act  relating 


of  lord  high  admiral,  or  any  of  them,  or  by  any  superintendent,  of  ^  the  civil 
the  purchase  or  sale  of  any  naval  or  victualling  stores,  or  shall  utter  navj*^ ° 
or  publish  any  false  or  altered  certificate  of  any  such  purchase  or 


sale,  knowing  the  same  to  be  false ;  or  if  any  person  shall  take  a 
£sdse  oath,  or  make  a  false  affirmation,  or  give  false  evidence  before 
any  commissioner  or  commissioners  for  executing  the  office  of  lord 
high  admiral  aforesaid,  or  before  any  superintendent  or  inspector  of 
seamens'  wilk,  touching  any  matter  which  the  said  commissioners  or 

(/)  See  tbe  last  note. 
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Sec.  33. 
Subscribing, 
&c.,  false 
petitions  to  the 
inspector  of 
seamens'  wills. 


Forging  cer- 
tificates for 
half-pay,  &c., 
under  toe  2  & 
3  Wm.  4, 
c.  106. 


6  Sc  6  Wm.  4, 
c.  24,  s,  3. 
Forging  cer- 
tificates of 
service  in  the 
navy,  or  pro- 
tections trom 
■Such  service. 
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any  of  thorn,  or  any  superintendent  or  inspector,  are  or  is  authorised 
to  inquire  into;  every  such  person,  being  duly  convicted  of  any 
such  offence  or  offences,  shall  be  liable  to  suffer  such  punishment, 
pains,  and  penalties,  as  persons  guilty  of  wilful  and  corrupt  perjury 
are  by  law  subject  to."  (/) 

By  sec.  33,  '^  the  petition  for  probate  of  will  or  letters  of  adminis- 
tration of  the  effects  of  any  deceased  petty-ofBcer  or  seaman,  or  non- 
commissioned officer  of  marines  or  marine,  or  for  obtaining  a  cheque 
or  certificate  in  lieu  of  probate  or  letters  of  administration,  in  cases 
of  claims,  where  the  deceased's  assets  shall  not  exceed  thirty-two 
pounds  and  twenty  pounds  respectively,  shall  be  addressed  to  the 
inspector  of  seamens'  wills,  and  shall  be  forwarded  to  the  secretary  of 
the  Admiralty ;  and  if  any  person  shall  subscribe,  transmit,  utter,  or 

Eublish,  any  &lse  petition  or  application  to  the  said  inspector, 
nowing  the  same  to  be  false,  in  order  to  obtain,  or  to  enable  any 
other  person  to  obtain,  any  cheque  or  certificate  in  lieu  of  probate  or 
letters  of  administration  as  aforesaid,  every  person  so  offending  shall 
be  deemed  guilty  of  felony,  and  being  convicted  thereof,  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  transported  beyond  the  seas 
for  any  term  not  exceeding  fourteen  years  nor  less  than  seven  years, 
or  to  be  imprisoned  for  any  term  not  exceeding  three  years  nor 
less  than  one  year."  {m) 

The  2  &  3  Wm.  4,  c.  106,  an  act  to  enable  officers  in  the  army, 
&c.,  to  draw  for  and  receive  their  half  pay,  enacts,  by  sec.  3,  that  ^  if 
any  person  or  persons  shall  £dsely  make,  forge,  or  counterfeit,  or 
cause  or  procure  to  be  falsely  made,  forged,  or  counterfeited,  or  wil- 
lingly act  or  assist  in  the  false  making,  foiging,  or  counterfeitiDg  of 
any  such  authority  or  certificate,  or  bill  of  exchange,  or  shall  utter 
as  true  any  such  fidse,  forged,  or  counterfeited  authority  or  certifi- 
cate, or  bul  of  exchange,  knowing  the  same  to  be  false,  foiged,  or 
counterfeited,  vrith  intent  to  defraud  any  person  or  persons,  body  or 
bodies  politic  or  corporate,  every  such  person  so  onending  shall  be 
deemed  guilty  of  felony,  and  bemg  thereof  lawfully  convicted  shall 
be  transported  for  seven  years,  or  suffer  imprisonment  for  any  term 
not  exceeding  four  years,  as  the  court  shall  direct."  (n) 

The  5  &  6  Wm.  4,  c.  24,  entitled  ^^  An  act  for  the  encouragement 
of  voluntary  enlistment  of  seamen,  and  to  make  regulations  for 
more  effectually  manning  his  Majesty's  navy,"  by  sec.  3,  "  in  order 
to  prevent,  as  far  as  may  be,  frauds  and  impositions  with  respect  to 
protections,"  enacts,  that  if  any  person  shall  forge  or  counterfeit  any 
certificate  of  service  in  his  Majesty's  navy,  or  any  instrument  pur- 
porting to  be  a  protection  from  such  service,  or  shall  fraudulently 
utter  or  publish  any  forged  certificate  of  such  service,  or  any  forced 
instniment  purporting  to  be  a  protection  firom  such  service,  knowing 
the  same  to  be  foiged,  or  shall  fraudulently  alter  any  certificate  or 
protection  which  shall  have  been  duly  granted  or  issued ;  or  if  any 


(/)  For  this  punishment  see  the  Chapter 
on  Perjury,  /xMt 

(m)  The  2  Wm.  4,  c.  40,  contains  no 
express  provisions  for  the  punishment  of 
principals  in  the  second  degree  and  acces- 
sories ;  the  principals,  therefore,  in  the 
second  degree  are  punishable  in  the  same 
manner  as  the  principals  in  the  first  degree, 
jmd  the  accessories  are  punishable  (under 


the  7  &  8  Geo.  4,  c.  28,  ss.  8  &  9,  and  the 
1  Vict.  c.  90,  s.  5)  in  Uie  manner  pointed 
out  in  note  («),  anU^  p.  448. 

(n)  This  act  contains  no  provisions  for 
the  punishment  of  accessories  after  the  fact* 
they  therefore  are  punishable  (under  the 
7  &  8  Geo.  4,  c.  28,  sa.  i)  &  9,  and  the 
1  Vict,  c  90,  8.  5)  in  the  manner  slated  in 
note  (tt),  ante,  p.  448. 
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person  shall  forse  or  fraudulently  alter  any  extract  from  a  baptismal 
register,  or  shall  knowingly  utter  any  &lse  or  fraudulently-altered 
extract  from  a  baptismal  register,  or  any  false  aflSdavit,  certificate,  or 
other  document,  m  order  to  obtain  from  the  Admiral^  Office  a  pro- 
tection from  his  Majesty's  naval  service  for  himself  or  any  other 
person ;  or  if  any  person,  being  in  the  possession  of  a  protection, 
shall  lend,  sell,  or  dispose  thereof  to  any  other  person,  in  order  frau- 
dulently to  enable  such  other  person  to  make  an  unlawful  use  of  the 
same ;  or  if  any  person  shall  produce,  utter,  or  make  use  of  as  a 
protection  for  himself  any  protection  which  shall  have  been  made 
out  or  issued  for  any  other  individual ;  every  person  in  any  such 
manner  offending  shall  be  deemed  guilty  of  a  misdemeanor,  and  such 
protection  shall  thenceforward  be  null  and  void." 

The  2  &  3  VicL  c.  51,  entitled,  "  An  act  to  regulate  the  payment  2  &  3  Vict. 
and  assignment  in  certain  cases  of  pensions  granted  for  service  in  %}]\\  ^' 
her  Majesty's  army,  navy,  royal  marines  and  ordnance,"  by  sec.  8,  Mgignmentof 
reciting  that  '^  great  frauds  have  been  practised,  and  exorbitant  and  pensionfl  in  the 
usurious  interest  obtained  from  pensioners,  upon  assimments  made  J™y»  '^^^y* 
under  colour  of  the  said  act  of  the  fifly-ninth  year  of  the  reign  of  his  ^ 
said  late  Majesty  King  Georee  3,  and  according  to  the  form  set 
out  in  the  said  act,  although  the  money  advanced  thereon  has  not 
been  advanced  out  of  parish  funds,  nor  to  reimburse  a  parish  for 
relief  given  to  the  prisoner  by  the  churchwardens  and  overseers," 
enacts,  that  ^^  if  any  person  entitled  to  pension  or  other  allowance  shall 
assign  or  aid  or  assist  in  making  an  assignment  thereof  or  of  any 
quarterly  or  other  payment  thereof,  to  any  person  or  persons  what- 
soever, except  to  the  guardians  of  any  union  or  parish,  or  to  the 
churchwaidens  and  overseers  of  the  poor  of  the  pansh  wherein  such 
pensioner  resides,  or  to  the  heritors  and  kirk  session  of  any  place  in 
Scotland  where  such  pensioner  resides,  and  except  for  relief  granted 
out  of  the  funds  of  such  union,  parish,  or  townland  to  such  pensioner, 
or  his  wife  or  family  residing  with  him  in  such  parish,  it  shall  be 
lawful  for  the  lords  and  others,  commissioners  of  Chelsea  Hospital, 
so  fiur  as  relates  to  army  or  other  pensions  payable  by  such  commis- 
sioners, and  for  the  Lord  High  Admiral,  or  commissioners  for  exe- 
cuting the  office  of  Lord  High  Admiral,  vnth  respect  to  naval  and 
marine  pensions  or  other  allowance,  immediately  to  take  away  the 
pension  firom  the  person  so  offending,  or  to  suspend  for  any  definite 
period  the  future  payments  thereof;  and  if  any  person  or  persons 
shall  procure  or  induce  a  pensioner  to  make  or  aid,  or  assist  him  in 
making  any  assignment  of  pension,  superannuation,  or  other  allow- 
ance as  aforesaicC  to  any  person  or  persons  other  than  the  guardians 
of  any  union  or  parish  as  aforesaid,  or  the  churchwardens  and  over- 
seers of  the  parish  wherein  such  pensioner  resides,  or  any  heritors 
and  kirk  session  in  Scotland  as  aforesaid,  or  shall  make  or  aid  or 
assist  in  making  any  assignment  which  shall  not  be  given  by  the 
sdd  pensioner  or  person  entitled  to  other  allowance  as  aforesai(i,  and 
received  by  the  said  guardians,  parish  officers,  or  heritors  and  kirk 
session,  as  a  security  for  relief  given  or  money  granted  or  advanced 
out  of  the  funds  of  such  union,  parish,  townland,  or  place,  and  for 
reimbursing  the  guardians,  churchwardens  and  overseers,  or  heritors 
and  kirk  session  advancing  the  same,  or  shall  receive  or  accept  as 

Cyment  or  security  for  money  or  for  goods  advanced  or  agreed  to 
advanced  to  or  lent  or  given  to  any  such  pensioner  or  person 
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Mititled  aa  aforesaid,  or  shall  demand  or  charge  any  interest  or  peca- 
niar;  or  other  compensatioD,  for  adTancing  mone;  upon  any  pennon 
or  other  allowance  so  asugned  or  taken,  or  pretended  to  be  aaragned 
or  taken,  such  person  or  persons  shall  for  every  such  offence  be 
deemed  guilty  of  a  misdemeanor,  and  shall  upon  even  coniictioD 
thereof  be  punished  by  such  fine  or  imprisonnieDt,  or  Dolh,  aa  the 
court  before  which  such  person  or  persons  shall  be  convicted  shall 
adjudge." 
Sac  9.  By  sec  9,  "  if  any  person  shall  fome,  or  counterfeit,  or  alter,  or 

FnrgiBK  cwisc  or  procure  to  be  forged,  counterfeited,  or  altered,  or  knowingly 

cn^TMupt-  "^^  willingly  act,  Md,  or  assist  in  foiling,  counterfeiting,  or  altering 
ant*  af  pen-  any  minute,  copy  of  minute,  assignment  of  pension,  superannuation, 
■"■*  **■  or  other  allowance  as  aforesaid,  order,  certi^cale,  receipt,  document 
or  authority  whatsoever  relating  to  or  in  anywise  concerning  the 
claiming  or  obtaining  payment  of  any  pension -money  or  other 
allowance  as  aforesaid,  or  snail  utter  or  publish  as  true,  or  knowingly 
and  willingly  act,  aid,  or  assist  in  uttering  or  publishing  as  true, 
knowing  the  same  to  be  forged,  counterfeited,  or  altered,  any  such 
minute,  copy,  assignment,  order,  certificate,  receipt,  document,  or 
authority  relating  to  or  anywise  concemtng  the  claming  or  obtaining 
payment  of  any  pension-money  or  other  allowance  as  aforesaid,  or 
the  name  of  any  penuoner,  justice  of  the  peace,  guardian,  parish 
officer,  or  other  officer,  or  any  other  person  authorized,  or  supposed, 
or  purporting  to  be  authorized,  to  sign  any  such  minute,  copy,  as- 
signment, oraer,  certificate,  receipt,  document,  or  authority,  with 
intent  or  in  order  to  obtiun  or  to  enable  any  otber  person  to  obtain, 
the  payment  of  any  such  pension  or  pen«on-money,  or  other  allow- 
ance as  afbrestud  &om  the  commissioners  of  Chelsea  Hospital  or 
her  MajeB^'s  Paymaster- General  respecliyely,  or  from  any  officer, 
under  officer,  clerk,  or  serrant  of  the  eaid  commissioners  of  Chelsea 
Hospital,  or  of  her  Majes^'s  Paymaster- General  respectively,  or 
Irom  any  person  authorized  or  supposed  to  be  authorized  to  pay  any 
peufflon  or  pension-money  or  omer  allowance  as  aforessic^  eveiy 
such  person  so  offending  shall  be  guilty  of  felony,  and  shall  and  may 
be  transported  for  such  term  of  years,  or  suffer  such  other  punish- 
ment as  the  court  before  which  such  person  or  persoas  shall  be  con- 
victed shall  adjudge."  (n) 
l.tnn'icuc.  A  point  may  be  here  noticed,  which  arose  upon  the  construction 

t"^«Kin(-  a  of  the  Statutes  by  which  powers  of  attorney  to  receive  prize-money 
I"-'"'''  "f ""?'-  were  rmilated.  The  pneouer  had  been  convicted  upon  an  indict- 
umc-iDoney,  ment  wuich  containea  counts  charging  him  with  having  forged  a 
MiioD  to  bo  ■  power  of  attorney  of  one  J.  O.,  a  midsnipman  in  his  Majesty  s  ser- 
w^iul  "^"'^  vice,  to  receive  certain  prize-money  then  due,  and  also  counts  on  the 
ihs  iSrm  2  Geo.  2,  c.  25,  cha^ng  him  generally  with  the  forgery  of  a  deed. 

prvtuHbcd  b;  By  the  45  Geo.  3,  c.  72,  b.  92,  a  form  was  prescribed  for  a  n^oti- 
*t''Mc4r  ^'''^  order,  by  a  pet^  officer  on  the  agent,  or  treasurer  of  Greenwich 
lico.  3,  c.  73,  Hospital,  with  a  certificate  subjoined,  &c,  and  the  principal  point 
»■  yi-  made  on  behalf  of  the  prisoner  was,  whether  this  prescribed  form  of 

an  order  invalidated  every  power  for  the  puipose  of  receiving  prize* 
money  couched  in  other  terms  and  in  a  different  form  th^  were 

(m)  Thii  Ml  GOoUint  no  pratiiloa  (or  &  B  Geo.  4,  c.  28,  u.  8  &  9,  ind  Ibe  1 
the  poniituDent  of  accenories  after  the  hct,  VioL  c.  90,  ■.  6)  in  the  manner  tuttd 
ihej  tberefore  an  punisfaabia  (undof  the  7      in  noU  (n),  omit,  p.  448. 
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contained  in  that  statute.  It  is  understood  that,  the  point  being 
submitted  to  the  consideration  of  the  twelve  Judges,  all  of  them 
(with  the  exception  of  Graham,  B.,  who  dissented)  uiought  that  the 
forging  a  power  of  attorney,  though  not  in  the  prescribed  form,  was 
a  capital  offence,  and  that  the  conviction  was  right ;  and  that  most 
of  the  Judges  thought  that  the  power  of  attorney  in  question  was 
a  deed  withm  the  2  Geo.  2,  c.  25  (now  repealed),  (o) 

It  has  been  holden  that  the  muster  books  of  the  King's  ships,  Mmter  hook$ 
documented  in  the  navy-office,  to  which  returns  are  regularly  made,  ^^^^^  "'^" 
by  the  several  commanders,  of  the  names,  &c.,  of  their  respective  dence. 
crews,  may  be  admitted  as  evidence  of  the  persons  therein  named, 
having  served  on  board  the  several  ships  in  the  capacities  there 
mentioned,  {p) 

The  4  Geo.  2,  c.  18,  s.  1,  having  reference  to  the  treaties  between  Forging,  &c. 
this  kingdom  and  the  Barbary  powers ;  by  which,  on  producing  a  «">  medUerra- 
pass  in  a  certain  form,  those  powers  agreed  to  let  Britisn  vessels  go  ^/'^c.  18. 
free,  enacted,  ^^that  if  any  person  or  persons  shall  within  Great  s.  i.    ' 
Britain  or  Ireland,  or  any  other  of  his  Majesty's  dominions,  or  with- 
out, falsely  make,  forge  or  counterfeit,  or  cause  or  procure  to  be 
fidsely  made,  foived,  or  counterfeited,  or  wittingly  or  knowingly  act 
or  assist  in  the  false  making,  forging,  or  counteneiting,  any  pass  or 
passes  for  any  ship  or  ships  whatsoever,  commonly  called  a  l^Iediter- 
ranean  pass  or  Mediterranean  passes,  or  shall  counterfeit  the  seal  of 
the  said  office,  or  the  hand  or  hands  of  the  Ix)rd  High  Admiral  of 
Great  Britain  and  Ireland  for  the  time  being,  or  of  any  commissioner 
or  commissioners  for  executing  the  said  office  for  the  time  being,  to 
any  such  pass  or  passes,  or  shall  alter  or  erase  any  true  and  authentic 
pass  or  passes  issued  or  made  out  by  the  Lord  High  Admiral  of 
Great  Britain  and  Ireland,  or  the  commissioners  for  executing  the 
said  office  for  the  time  being,  or  shall  utter  or  publish  as  true  any 
soch  false,  forged,  counterfeited,  altered,  or  erased  pass  or  passes, 
knowing  the  same  to  be  false,  foiled,  counterfeited,  altered,   or 
erased,  all  and  every  such  person  and  persons,  being  in  due  form  of 
law  convicted  of  any  of  the  offences  aforesaid  in  any  proper  court  of 
Great  Britain,  Ireland,  or  any  of  his  Majesty's  plantations  beyond 
the  seas,  where  such  offence  shall  be  committed  respectively,  shall 
be  adjudged  guilty  of  felony,  and  shall  suffer  death  as  in  cases  of 
felony,  vnthout  benefit  of  clergy."  (y)    By  the  second  section  it  is 
provided,  that  such  offences  committed  in  any  country  or  place  out 
of  Great  Britain,  either  within  or  without  his  Majesty *s  dominions, 
may  be  inquired  of,  &c.,  in  any  county  of  Great  Britain,  by  virtue 
of  the  King's  commission  of  oyer  and  terminer  and  gaol  delivery,  or 
before  any  court  of  justiciary  in  Scotland,  &c. 

The  5  Geo.  4,  c  113,  entitled  **  An  act  to  amend  and  consolidate  5  Geo.  4, 
the  laws  relating  to  the  abolition  of  the  slave  trade,"  enacts,  by  sec.  10,  ^  n3,  s.  lo. 
*•  that  if  any  persons  shall  vrilfuUy  and  fraudulently  forge  or  counter-    ^^^^*   ^'* 

(o)  Rex  «.  Ricketts  Lyon,  O.  B.  1813,  contained  not  being  made  capiul  by  that 

MS.  act,  such  offences  are  now  punishable  (  under 

(  d)  Rbodes's  case,  1  Leach,  24.    Rex  the  1  Wm.  4,  c.  66,  ss.  1  &  26,  and  the 

9,  Fitzgerald  and  Lee,  1  Leach,  20.    2  1  Vict  c.  90,  a.  5,)  in  the  manner  pointed 

East,  P.  C.  c.  19,  8.  26,  p.  911.     Tannefs  out  in  note  (A),  ante,  p.  416.     As  to  prin- 

case.  eor.  Wood,  B.,  Kent  Lent.  Ass.  18 18,  cipals  in  the  second  degree  and  accessories, 

MS.  see  the  1  Wm.  4,  c.  66,  s.  26,  and  1  Vict. 

(7)  This  section  not  beinff  repealed  by  c.  90,  s.  6,  ante,  p.  410. 


the  1  Wm.  4,  c.  66,  and  the  offences  therein 
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feit  any  certificate,  certificate  of  valuation,  sentence  or  decree  of 
condemnation  or  restitution,  copy  of  sentence  or  decree  of  condem- 
nation or  restitution,  or  any  receipt,  (such  receipts  being  required 
by  this  act,)  or  any  part  of  such  certificate,  certificate  of  valuation, 
sentence  or  decree  of  condemnation  or  restitution,  copy  of  sentence 
or  decree  of  condemnation  or  restitution,  or  receipt  as  aforesaid ;  or 
shall  knowingly  and  wilfiilly  utter  or  publish  the  same,  knowing 
it  to  be  forged  or  counterfeited,  with  intent  to  defi^ud  his  Majesty, 
his  heirs  or  successors,  or  any  otlier  person  or  persons  whatsoever, 
or  any  body  politic  or  corporate :  then  and  in  every  such  case  the 
person  or  persons  so  offending,  and  their  procurers,  counsellors, 
aiders  and  abettors,  shall  be  and  are  hereby  declared  to  be  felons, 
and  shall  be  transported  beyond  seas  for  a  term  not  exceeding  four- 
teen years,  or  shall  be  confined  and  kept  to  hard  labour  for  a  term 
not  exceeding  five  years,  nor  less  than  tnree  years,  at  the  discretion 
of  the  court  before  whom  such  offender  or  offenders  shall  be  tried 
and  convicted."  (r) 

The  5  &  6  Wm.  4*,  c.  45,  entitled,  "  An  act  to  carry  into  further 
execution  the  provisions  of  an  act  passed  in  the  third  and  fourth 
years  of  his  present  Majesty,  for  compensation  to  owners  of  daves 
upon  the  abolition  of  slavery,"  by  sec.  12  enacts,  that  **if  any  person 
or  persons  shall  forge  or  counterfeit,  or  cause  or  procure  to  be  forged 
or  counterfeited,  or  shall  vnllingly  act  or  assist  in  the  foiging  or 
counterfeiting,  any  receipt  or  receipts  for  the  whole  of  or  any  part  or 
parts  of  the  contributions  towards  the  said  sum  of  fifteen  mdlions, 
either  vrith  or  without  the  name  or  names  of  any  person  or  persons 
being  inserted  therein  as  the  contributor  or  contributors  thereto, 
payer  or  payers  thereof,  or  of  any  part  or  parts  thereof,  or  any  certi- 
ficate or  other  instrument  to  be  issued  by  the  commissioners  for  the 
reduction  of  the  national  debt,  or  shall  alter  any  number,  figure,  or 
word  therein,  or  utter  or  publish  as  true  any  such  &lse,  foiged, 
counterfeited,  or  altered  receipt  or  receipts,  certificate  or  certificates, 
instrument  or  instruments,  with  intent  to  defraud  the  governor  and 
company  of  the  Bank  of  England,  or  the  commissioners  for  the 
reduction  of  the  national  debt,  or  any  body  politic  or  corporate,  or 
any  person  or  persons  whatsoever,  every  such  person  or  persons  so 
forging  or  counterfeitinn^  or  causing  or  procunng  to  be  foi^ged  or 
counterfeited,  or  wiUingly  acting  or  assisting  in  the  forging  or  coun- 
terfeiting, or  altering,  uttering,  or  publishing  as  aforesaid,  being 
thereof  convicted  in  due  form  of  law,  shall  be  adjudged  guilty  of 
felony,  and  shall  sufier  death  as  a  felon  without  benefit  of  clergy*  («) 

The  6  Gea  4,  c.  78,  s.  25,  enacts,  "  that  if  any  person  shall  know- 
ingly or  wilfully  force  or  counterfeit,  interline,  erase  or  alter,  or 
procure  to  be  foiged  or  counterfeited,  interlined,  erased  or  altered, 
any  certificate  directed  or  required  to  be  granted  by  any  order  of  his 
Majesty,  his  heirs  or  successors,  in  councQ,  now  in  force  or  hereafter 
to  be  made,  touching  quarantine,  or  shall  publish  any  such  foiged 


(r)  This  provision  seems  incidentally  re- 
pealed by  the  3  &  4  Wm.  4,  c  7^,  which 
abolishes  slavery  in  the  British  colonies. 

(«)  The  present  pnnishment  for  these 
offences  is  regulated  by  the  1  Vict  c.  84, 
as.  1  &  3,  wife,  p.  413 ;  neither  the  5  &  6 
Wm.  4,  c.  46,  nor  the  i  Vict  c.  84,  makes 


any  provision  for  the  punishment  of  i 
series  alter  the  fact;  they  are  therefore 
punishable  (under  the  7  &  8  Geo.  4,  c.  28. 
68.  8  &  9,  and  the  1  Vict  c.  90,  s.  6) 
in  the  manner  stated  in  note  {u\  a»U* 
p.  448. 
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or  oounterfeitedy  interlined,  erased,  or  altered  certificate,  knowing 
the  same  to  be  foi^d  or  counterfeited,  interlined,  erased  or  altered^ 
or  shall  knowingly  and  wilfully  utter  and  publish  any  such  certificate, 
with  intent  to  obtain  the  effect  of  a  true  certificate  to  be  given 
thereto,  knowing  the  contents  of  such  certificate  to  be  false,  he  or 
she  shall  be  guilty  of  felony."  {t) 

The  12  Gea  1,  c.  32,  which  was  passed  for  the  better  securing  Forging  docu. 
the  monies  and  effects  of  the  suitors  of  the  Court  of  Chancery,  »««|J  '^^f^ 
enacts  by  sec  9,  "  that  if  any  person  or  persons  shall  for^  or  coun-  ^^^J^^^l^ 
terfeit,  or  procure  to  be  forged  or  counterfeited,  or  willingly  act  or  in  chancery, 
assist  in  tne  forging  or  counterfeiting  the  name  or  hand  of  the  said  ^^^^  L' 
accountant-general,  the  said  registrar,  the  said  clerk  of  the  report-  ^-   ^  *•   • 
ofiice,  or  any  of  the  cashiers  of  uie  said  governor  and  company  of  the 
Bank  of  £ngland,  to  any  certificate,  report,  entry,   indorsement, 
declaration  of  trust,  note,  <^irection,  authority,  instrument  or  writing 
whatsoever,  for  or  in  order  to  the  receiving  or  obtaining  any  the 
money  or  effects  of  any  of  the  suitors  of  the  said  court  of  Chancery, 
or  shall  foige  or  counterfeit,  or  procure  to  be  forged  or  counterfeited, 
or  wilfully  act  or  assist  in  forging  or  counterfeiting  any  certificate, 
report,  entry,  indorsement,  declaration  of  trust,  note,  direction, 
authority,  instrument  or  writing  in  form  of  a  certificate,  report, 
entry,  indorsement,  declaration  of  trust,  note,  direction,  authority, 
instrument  or  writing,  made  by  such  accountant-general,  registrar, 
clerk  of  the  report-office,  or  any  of  the  cashiers  of  the  said  governor 
and  company  of  the  Bank  of  England,  or  shall  utter  or  publish  any 
fiuch,  knowing  the  same  to  be  forged  or  counterfeited,  with  intention 
to  defraud  any  person  whatsoever;"  then  every  such  person  so 
offending  shall  be  adjudged  to  be  guilty  of  felony  without  benefit  of 
clergy.  («) 

In  a  case  upon  this  statute  the  prisoner  was  indicted  for  foiging  a  GibMm's  case, 
writii^  purporting  to  be  an  office^opyof  a  report  of  the  accomptant  For|ring  a 
general  of  money  being  paidinto  the  Bank  pursuant  to  an  oraer  of  riJJ^"!*^^ 
Chancery,  and  also  an  office^opy  of  a  certificate  of  one  of  the  cashiers  an  office  copy 
of  the  Bank,  of  the  payment  of  the  money  into  the  Bank.     The  of  a  report  of 
second  count  was  for  publishing  the  same,  knowing  them  to  be  '^^^Jl^'^f'*^ 
forged,  with  intent  to  defraud,  &c    And  the  third  and  fourth  counts  money  being 
were,  the  one  for  forging,  the  other  for  publishing  a  writing  in  form  paid  into  Ao 
of  a  writing  purporting  to  be  an  ojice-copy  of  the  certificate  of  the  ac»  Sw  iw  q«ce- 
comptant-^eneraly  and  an  office-copy  of  the  receipt  of  the  cashier  of  the  copy  of  a 


(jt^  As  no  puDishment  is  ezpresslv  pointed 
out  by  tbe  act  either  for  principals  or  ac- 
cessories, they  are  all  punishable  (under  the 
7  &  8  Geo.  4,  c  28,  ss.  8  &  9,  and  the 
1  Vict.  c.  90,  8.  5)  in  the  manner  pointed 
out  in  note  («),  ante.,  p.  448. 

(tc)  Mr.  Lonsdale  (St.  Cr.  L.  68,)  ob- 
serves  that  the  language  in  which  these  in- 
struments are  described  appears  to  be  suffi- 
ciently comprehensive  to  include  *<  warrants 
or  orders  for  the  payment  of  money*'  within 
the  I  Wro.  4,  c.  66,  s.  4,  and  to  that 
extent  the  forgery  of  those  instruments 
(the  same  having  been  a  capital  offence 
at  the  time  of  the  passing  of  tne  last-men- 
tioned act)  is  punisnable  under  the  1  Vict, 
e.  84,  ss.  2  &  3  (ante,  p.  413).  It  is  no. 
wise  material,  however,  as  regards  the 
ettent  of  the  punishment,  whether  such 
forgery   be   punishable  under   th^   last- 


mentioned  act,  or  under  the  1  Wm.  4, 
c.  66,  88.  1  &  26,  and  the  1  Vict  c  90, 
s.  6,  (which  it  is  at  all  events,  as  having 
been  an  offence  punishable  with  death  at 
the  time  of  the  passing  of  the  1  Wm.  4, 
c.  66,  and  not  made  so  punishable  by  that 
act)  the  punishment  being  the  same  in  both 
cases.  With  respect  to  the  forgery  of 
the  above-mentioned  instruments  generally, 
(that  offence  not  having  been  made  punish- 
able with  death  by  the  1  Wm.  4,  c.  66, 
although  previously  so  punishable,  and  the 
12  Geo.  1,  c.  32,  s.  9,  not  baring  been 
repealed  by  the  1  Wm.  4,  c.  66)  persons 
convicted  thereof  are  liable  under  the  1 
Wm.  4,  c.  66, 88.  1  &  26,  and  the  I  Vict, 
c.  90,  8.  5,  to  the  punishment  pointed  out 
in  note  (A),  onie.p  415  As  to  the  punish- 
ment of  principals  in  the  second  degree 
and  accessories  see  anU^  p.  410. 
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Bank,  There  were  other  counts  in  the  indictment,  of  which  the  de- 
fendant was  acquitted.  The  certificate  and  receipt  were  set  out  vei^ 
batim  in  all  the  counts,  and  the  offence  was  hid  to  be  done  with  intent 
to  defi:^ud  William  Hunt  Upon  the  trial  a  special  verdict  was  found, 
which  was  afterwards  argued  before  Lord  Mansfield  and  nine  of  the 
other  Judges.  After  the  argument,  Lord  Mansfield  observed,  that 
the  verdict  left  but  one  question  to  consider,  namely.  Whether  the 
offence  was  within  the  12  Geo.  1,  c  32,  s.  9,  and  said  that  if  they 
had  any  doubts,  the  Judges  would  appoint  it  to  be  aiffued  again  the 
next  term ;  and  therefore  their  Lordships  deferred  giving  their 
opinion.  But,  in  a  subsequent  term,  eleven  of  the  Judges  met  at 
Serjeants'  Inn ;  and  they  were  of  opinion  that  the  indictment  and 

Secial  verdict  were  sufficient^  and  needed  no  amendment;  and  that 
e  case  was  within  the  statute,  (v) 

The  1  Wm.  4,  c.  66,  which  partially  repeals  the  4  Geo.  4.  c.  76,  (ir) 
by  sec.  20  enacts,  "  that  if  any  person  shall  knowingly  and  wilfiilly 
insert,  or  cause  or  permit  to  oe  inserted,  in  any  register  of  baptisms, 
marriages,  or  burials,  which  hath  been  or  shall  be  made  or  kept  by 
the  rector,  vicar,  curate,  or  officiating  minister  of  any  parish,  district- 
parish,  or  chapelry  in  England,  any  false  entry  of  any  matter  rela- 
ting to  any  baptism,  marriage,  or  burial ;  or  shall  foi^ge  or  alter  in  any 
sucn  r^^ter  any  entry  of  any  matter  relating  to  any  baptism,  maiv 
riage  or  burial ;  or  shall  utter  any  writing  as  and  for  a  copy  of  an 
entrjr  in  any  such  register  of  any  matter  relating  to  any  baptism, 
marriage,  or  burial,  knowing  such  writing  to  be  false,  forged*  or 
altered ;  or  if  any  person  shall  utter  any  entry  in  any  such  re^ster 
of  any  matter  relating  to  any  baptism,  marriage,  or  burial,  knowing 
such  entry  to  be  false,  forged,  or  altered,  or  shall  utter  any  copy  of 
such  entry,  knowing  such  to  be  false,  forged,  or  altered,  or  shall 
wilfully  destroy,  deface,  or  injure,  or  cause  or  permit  to  be  destroyed, 
defaced,  or  injured,  any  such  register  or  any  part  thereof:  or  shall 
forge,  or  alter,  or  shall  utter,  knowing  the  same  to  be  forged  or  alter- 
ed, any  license  of  marriage :  every  such  offender  shall  be  guilty  of 
felony,  and  being  convicted  thereof,  shall  be  liable,  at  the  oiscretioa 
of  the  court,  to  be  transported  beyond  the  seas  for  life  or  for  any 
term  not  less  than  seven  years,  or  to  be  imprisoned  for  any  term  not 
exceeding  four  years  nor  less  than  two  years."  (j;) 

Sec.  21  provides  and  enacts,  "that  no  rector,  vicar,  curate,  or 


(v)  Gibson's  caso,  O.  B.  1766,  HiL  T. 
1768,  1  Leach,  61.  2  East,  P.  C.  c.  19, 
s.  22,  p.  899,  in  which  last  authority  the 
special  verdict  is  fully  stated,  and  the  arffu. 
rocnts  of  counsel  given  at  considenu>le 
length,  for  the  reason  that  the  particular 
grounds  on  which  the  case  was  decided  are 
not  declared  in  the  note.  The  prisoner 
was  executed,  1  Leach,  63. 

{w)  The  1  Wm.  4,  c.  66,  repeals  so 
much  of  the  4  Geo.  4,  c.  76, "  as  relates  to 
any  person  who  shall  knowingly  and  wilfully 
insert  in  the  register  book  any  false  entry  of 
any  matter  relating  to  any  marriage,  or 
shall  falsely  make,  alter,  foi^e,  or  counter- 
feit any  such  entry  in  the  register,  or  any 
license  of  marriage,  or  shall  utter  or  publish 
as  true  any  false,  altered,  forsered  [sic  in 
the  statute],  or  counterfeited  register  of 
marriage,  or  a  copy  thereof,  or  any  false, 
altered,  forged,  or  counterfeited  license  of 


marriage,  knowing  such  register  or  license 
of  marriage  respectively  to  he  false,  altered, 
forged,  or  counterfeited,  or  shall  wiUnlly 
destroy  any  register  book  of  marriaget  or 
any  part  thereof,  or  shall  cause  or  procure, 
or  assist  in  the  commission  of  any  of  the 
said  several  offences. '* 

(f)  As  to  the  principals  in  the  second 
degree  and  accessories,  and  hard  labour  and 
solitary  confinement  see  ante,  p.  410.  Mr. 
Ix>nsdale  (St.  Cr.  L.  105)  observes,  that  the 
above  enactment  appears  to  be  incidentally 
repealed  by  sec  43  of  the  6  &  7  Wm.  4, 
c.  86  (pott,  p.  487),  so  far  as  relates  to  the 
falsifying  or  destroying  marriage  r«MpMer 
books.  With  respect  to  registers  ofbi^ 
tisms  and  burials  it  is  still  in  force,  sec.  49 
of  tbe  6  &  7  Wm.  4,  c  86,  providing  that 
nothing  therein  contained  shall  affect  the 
registration  of  baptisms  or  burials  as  then 
by  law  established. 
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officiating  minister  of  any  parish,  district-parish,  or  chapehy,  who  Rector,  &c., 
shall  discover  any  error  in  the  form  or  substance  of  the  entry  in  the  «<>*  ^**^***f 
register  of  any  baptism,  marriage,  or  burial    respectively  by  him  ^^tingf  ^^ 
solemnized,  shall  be  liable  to  any  of  the  penalties  herein  mentioned  in  the  mode 
if  he  shall,  within  one  calendar  month  after  the  discovery  of  such  P^fJJ"^ 
error,  in  the  presence  of  the  parent  or  parents  of  the  child  baptized,  ^y^'in  the 
or  of  the  parties  married,  or  in  the  presence  of  two  persons  who  register, 
shall  have  attended  at  any  burial,  or  in  the  case  of  tne  death  or 
absence  of  the  respective  parties  idbresaid,  then  in  the  presence  of 
the  churchwardens  or  chapelwardens,  correct  the  entry  which  shall 
have  been  found  erroneous,  according  to  the  truth  of  the  case,  by 
entry  in  the  margin  of  the  register  wherein  such  erroneous  entry 
shall  have  been  made,  without  any  alteration  or  obliteration  of  the 
original  entry,  and  shall  sign  such  entry  in  the  margin,  and  add  to 
such  signature  the  day  of  the  month  and  year  when  such  correction 
shall  be  made ;  and  such  correction  and  signature  shall  be  attested 
by  the  parties  in  whose  presence  the  same  are  directed  to  be  made 
as  aforesaid ;  provided  also,  that  in  the  copy  of  the  register  which 
shall  be  transmitted  to  the  registrar  of  the  diocese,  the  said  rector, 
vicar,  curate,  or  officiating  minister  shall  certify  the  corrections  so 
made  by  him  as  aforesaid. 

Sec.  22,  reciting  that  "  copies  of  the  registers  of  baptisms,  mar-  inserting  in 
riages,  and  burials,  such  copies  being  signed  and  verified  by  the  ^^^/^^^ 
written  declaration  of  the  rector,  vicar,  curate,  or  officiating  minister  baptisms,  mar- 
of  every  parish,  district-parish,  and  chapelry  in  England  where  the  riages,  or 
ceremonies  of  baptism,  marriage,  and  burial  may  lawfuUy  be  per-  ^^^\^5be" 
formed,  are  directed  by  law  to  be  made  and  transmitted  to  the  regis-  registrar,  any 
trar  of  the  diocese  within  which  such   parish,  district-parish,  or  false  entry ; 
chapelry  may  be  situated,"  enacts,  "  that  if  any  person  shall  know-  ^l^^^^y 
ingly  and  wilfully  insert,  or  cause  or  permit  to  be  inserted,  in  any  eopy  knowing 
copy  of  any  register  so  directed  to  be  transmitted  as  aforesaid,  any  it  to  be  false, 
false  entry  of  any  matter  relating  to  any  baptism,  marriage,  or  burial, 
or  shall  forge  or  alter,  or  shall  utter  knowing  the  same  to  be  foi^d 
or  altered,  any  copy  of  any  register  so  directed  to  be  transmitted  as 
aforesaid,  or  shall  knowingly  and  wilfully  sign  or  verify  any  copy  of 
any  register  so  directed  to  be  transmitted  as  aforesaid,  which  copy 
shall  be  false  in  any  part  thereof,  knowing  the  same  to  be  false, 
every  such  offender  shall  be  guilty  of  felony,  and  being  convicted 
thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  trans- 
ported beyond  the  seas  for  the  term  of  seven  years,  or  to  be  impri- 
soned for  any  term  not  exceeding  two  years  nor  less  than  one 
year."  (y) 

The  6  &  7  Wm,  4,  c.  86,  entitled  "  An  act  for  registering  births,  Forging  re- 
deaths,  and  marriages,  in  England,"  by  sec  43  enacts,  "  that  every  gistore  kept 
person  who  shall  wdfuUy  destroy  or  injure,  or  cause  to  be  destroyed  7"^^^*  ^  * 
or  injured,  any  such  register-book,  or  any  part  or  certified  copy  of  c  86,  the  act 
any  part  thereof,  or  shall  falsely  make  or  counterfeit,  or  cause  to  be  for  registering 
&lseTy  made  or  counterfeited,  any  part  of  any  such  register-book  or  ^^^^jjril^ei. 
certified  copy  thereof,  or  shall  wilfully  insert  or  cause  to  be  inserted 
in  any  register-book  or  certified  copy  thereof  any  false  entry  of  any 
birth,  death,  or  marriage,  or  shall  wilfully  give  any  fal^  certificate, 

(y)  Mr.  Lonsdale  (St.   Cr.   L.    184,)      tion  to  those  mentioned  in  note  (or),  ante, 
makes  similar  observations  upon  this  sec-       p.  486. 
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Accidental 
errors  may  be 
corrected. 
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Signing  false 
notices  and 
certificates  for 
marriage. 
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or  shall  certify  any  writing  to  be  a  copy  or  extract  of  any  register 
book,  knowing  the  same  register  to  be  false  in  any  part  thereof,  or 
shall  forge  or  counterfeit  the  seal  of  the  register  office,  shall  be 
guilty  of  felony,"  (a) 

By  sec.  44,  "no  person  chaiged  with  the  duty  of  registering  any 
birth,  death,  or  marriage,  who  shall  discover  any  error  to  have  been 
committed  in  the  form  or  substance  of  any  such  entiy,  shall  be 
therefore  liable  to  any  of  the  penalties  aforesaid  if  within  one  calen- 
dar month  next  after  the  discovery  of  such  error,  in  the  presence  of 
the  parents  of  the  child  whose  birth  may  have  been  so  registered,  or 
of  the  parties  married,  or  of  two  persons  attending  upon  any  person 
in  his  or  her  last  illness  whose  death  may  have  been  so  registered, 
or  in  case  of  the  death. or  absence  of  the  respective  parties  aforesaid, 
then  in  the  presence  of  the  superintendent  registrar,  and  oi  two 
other  credible  witnesses  who  shall  respectively  attest  the  same,  he 
shall  correct  the  erroneous  entry,  according  to  the  truth  of  the  case, 
by  entry  in  the  maigin,  without  any  alteration  of  the  original  entry, 
and  shall  sign  the  marginal  entry,  and  add  thereunto  the  day  of  the 
month  and  year  when  such  correction  shall  be  made ;  provided  also, 
that  in  the  case  of  a  marriage  register  he  shall  make  the  like  mar- 
^nal  entry,  attested  in  like  manner  in  the  duplicate  marriage  re- 
gister-book to  be  made  by  him  as  aforesaid,  and  in  every  case  shall 
make  the  like  alteration  in  the  certified  copy  of  the  register-book  to 
be  made  by  him  as  aforesaid,  or  in  case  such  certified  copy  shall 
have  been  already  made,  provided  he  shall  make  and  deliver  m  like 
manner  a  separate  certified  copy  of  the  original  erroneous  entry,  and 
of  the  marginal  correction  therein  made." 

The  6  &  7  Wm.  4,  c.  85,  entitled,  "  An  act  for  marriages  in 
England,"  by  sec.  38,  enacts,  that  **  every  person  who  shall  knowingly 
and  wilfully  make  any  false  declaration  or  sign  any  false  notice  or 
certificate  required  by  this  act,  for  the  purpose  of  procuring  any 
marriage,  and  every  person  who  shall  forbid  the  issue  of  any  super- 
intendent registrar's  certificate  by  falsely  representing  himself  or 
herself  to  be  a  person  whose  consent  to  such  marriage  is  required 
by  law,  knowing  such  representation  to  be  false,  shall  suffer  the 
penalties  of  perjury."  (a) 

The  3  &  4  Vict  c  92,  entitled,  *'  An  act  for  enabling  courts  of 

('ustice  to  admit  non-parochial  registers  as  evidence  of  births,  or 
)aptisms,  deaths,  or  burials,  or  marriages,"  by  sec.  8,  enacts,  that 
"  every  person  who  shall  wilfully  destroy  or  injure,  or  cause  to  be 
destroyed  or  injured,  any  register  or  record  of  birth  or  baptism, 
naming,  or  dedication,  death,  or  burial,  or  marriage,  which  shall  be 
deposited  with  the  registrar-general  by  virtue  of  this  act,  or  any 
part  thereof,  or  shall  falsely  make  or  counterfeit,  or  cause  to  be 
falsely  made  or  counterfeited,  any  part  of  any  such  register  or  record, 
or  shall  wilfully  insert  or  cause  to  be  inserted  in  any  of  such  regis- 
ters or  records  any  false  entry  of  any  birth  or  baptism,  naming,  or 
dedication,  death,  or  burial,  or  marriage,  or  shall  wilfully  give  any 


(r)  As  no  punishment  is  expressly  sp^ 
.ciAed  for  this  offence  it  is  punishable  (under 
the  7  &  8  Oeo.  4,  c.  28,  ss.  8  &  9,  and 
the  I  Vict.  c.  iK),  s.  5)  in  the  manner 
stated  in  note  («).  anit^  p.  448,  and  the 
pnucipals  ifi  the  second  degree  and  acces- 


sories arc  in  this  instance  punishable  in  the 
same  mann^  as  the  principals  m  the  irst 
degree. 

(a)  For  this  punishment  see  the  Chapter 
on  Perjufy,  posi. 
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fidse  certificate,  or  shall  certify  any  writing  to  be  an  extract  from  any 
register  or  record,  knowing  the  same  register  or  record  to  be  felse 
in  any  part  thereof,  or  shall  forge  or  counterfeit  the  seal  of  the  said 
office,  shall  be  guilty  of  felony.    (6) 

The  statutes  authorizing  government  to  raise  money  by  way  of 
annuities,  as  the  29  Geo.  3,  c.  41,  the  48  Geo.  3,  c.  142,  and  the 
49  Geo.  3,  c.  64,  usually  contain  clauses  making  it  a  capital  offence 
to  foive,  &c.,  any  register,  certificate,  affidavit,  &c.,  therein  men- 
tioned, or  to  personate  any  true  nominee. 

The  10  Geo.  4,  c  24,  entitled,  "  An  act  to  enable  the  coramts-  lo  Geo.  4, 
sioners  for  the  reduction  of  the  national  debt  to  grant  life  annuities,  y^S  '*  ^^' .  ^ 
and  annuities  for  terms  of  years,"  by  sec.  41,  enacts,  that  *^  if  any  ter^omifi*^ 
person  or  persons  shall  forge,  counterfeit,  or  alter,  or  shall  cause  or  otes,  trans. 
procure  to  be  forged,  counterfeited,  or  altered,  or  shall  knowingly  or  ^^^""""' 
wilfully  act  or  assist  in  the  forging,  counterfeiting,  or  ahering,  any  granted  by  the 
register  or  registers  of  the  birui,  or  baptism,  or  death,  or  burial,  of  commissionen 
any  person  or  persons  to  be  appointed  a  nominee  or  nominees  under  ^n^t^e"*^' 
the  provisions  of  this  act,  or  any  copy  or  certificate  of  any  such  national  debt. 
register,  or  the  name  or  names  of  any  witness  or  witnesses  to  any 
such  certificate,  or  any  affidavit  or  affirmation  required  to  be  taken 
for  any  of  the  purposes  of  this  act,  or  any  certificate  of  any  justice  of 
the  peace  or  magistrate,  or  of  any  officer  acting  under  the  said  com- 
missioners for  the  reduction  of  the  national  debt,  of  any  such  affidavit 
or  affirmation  having  been  taken  before  him,  or  any  certificate  of 
any  governor  or  person  acting  as  such,  or  minister,  or  consul,  or  chief 
magistrate  of  any  province,  town,  or  place,  or  other  person  autho- 
rized by  this  act  to  grant  any  certificate  of  the  life  or  death  of  any 
nominee ;  or  shall  foige,  counterfeit,  or  alter,  or  shall  cause  or  pro- 
cure to  be  forged,  counterfeited,  or  altered,  or  shall  knowingly  or 
wilfully  act  or  assist  in  the  forging,  counterfeiting,  or  altering,  any 
certificate  or  certificates  of  any  officer  of  the  commissioners  ror  the 
reduction  of  the  national  debt,  or  of  any  cashier  or  derk  of  the  Bank 
of  England,  or  the  name  or  names  of  any  person  or  persons  in  or  to 
any  transfer  of  any  bank  annuities  or  long  annuities,  or  in  or  to  any 
certificate  or  other  instrument  for  the  payment  of  money  for  the 
purchase  of  any  annuity  under  the  provisions  of  this  act,  or  in  or  to 
any  transfer  or  acceptance  of  any  such  annuity  in  the  books  of  the 
governor  and  company  of  the  Bank  of  England,  or  in  or  to  any  receipt 
or  discharge  for  any  such  annuity,  or  in  or  to  any  receipt  or  dis- 
charge for  any  payment  or  payments  due  or  to  become,  due  thereon, 
or  in  or  to  any  letter  of  attorney  or  other  authority  or  instrument  to 
authorize,  or  purporting  to  authorize,  the  transfer  or  acceptance  of 
any  bank  annuities  or  long  annuities,  or  any  life  annuity,  or  any 
annuity  for  years  of  whatsoever  kind,  under  the  provisions  of  this 
act,  or  authorizing  or  purporting  to  authorize  the  receipt  of  any  life 
annuity,  or  any  annuity  for  years  of  whatsoever  kind,  granted  under 
this  act,  or  any  payment  or  payments  due  or  to  become  due  thereon ; 
or  if  any  person  or  persons  shall  wilfully,  falsely,  and  deceitfully 
personate  any  true  and  real  nominee  or  nominees,  or  shall  wilfully 

(h)  As  this  is  a  felony  for  wbicb  tbe  3  &  manner  stated  in  note  («),  ante,  p.  448  ; 

4  Vict.  c.  92,  provides  no  express  punish-  and  the  principals  in  the  second  degree  and 

ment,  the  principals  in  the  first  degree  are  the  accessories  are  in  this  instance  punish- 

punishable  (under  the  7  &  8  Geo.  4,  c.  28,  able  in  the  same  manner  as  the  principals  in 

K.  8  &  9,  and  the  1  Vict.  c.  90,  s.  5)  in  the  the  first  degree. 


2  &  3  Wm.  4, 
c.  69,8.  19. 


ticsy&c. 
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utter  or  deliver  or  produce  to  any  person  or  persons  acting  under 
the  authority  of  this  act  any  such  forged  raster  or  copy  of  register, 
or  any  such  forged  certificate,  affidavit,  or  affirmation,  knowing  the 
same  to  be  forged,  counterfeited,  or  altered,  with  intent  to  demuid 
his  Majesty,  his  heirs  and  successors,  or  with  intent  to  definud  any 
person  or  persons  whomsoever,  then  and  in  every  such  case  aU  and 
every  persons  and  person  so  offending  and  being  lawfully  convicted 
thereof  shall  be  adjudged  guilty  of  felony,  and  shall  suffer  death."  (c) 
The  2  &  3  Wm.  4,  c.  59,  entided, ''  An  act  to  transfer  the  manage- 
.  ment  of  certain  annuities  on  lives  from  the  receipt  of  his  Majesty's 

ratimlsfcer^  *"  Exchequer  to  the  management  of  the  commissioners  for  the  reduc- 
tiflcates,  trans-  tion  of  the  national  dent,"  &c.,  by  sec.  19,  enacts,  that  '^if  any 
fere  of  annul-  person  or  persous  shall  forge,  counterfeit,  or  alter,  or  shall  cause  or 
procure  to  oe  foiged,  counterfeited,  or  altered,  or  shall  knowingly  or 
wilfully  act  or  assist  in  the  foi^ng,  counterfeiting,  or  altering,  any 
declaration,  warrant,  order,  or  other  instrument,  or  any  affidavit  or 
affirmation  required  to  be  made  by  this  act,  or  by  the  commissioners 
for  the  reduction  of  the  national  debt,  under  any  of  the  provisions 
of  this  act«  or  under  any  authority  given  to  them  for  that  purpose ; 
or  shall  forge,  counterfeit,  or  alter,  or  shall  cause  or  procure  to  be 
forged,  counterfeited,  or  altered,  or  shall  knowingly  or  wilfully  act 
or  assist  in  the  forging,  counterfeiting,  or  altering,  any  certificate  or 
order  of  any  officer  of  the  commissioners  for  the  reduction  of  the 
national  debt,  or  the  name  or  names  of  any  person  or  persons  in  or 
to  any  transfer  of  any  annuity,  or  in  or  to  any  certificate,  order,  war- 
ranty or  other  instniment  for  die  payment  of  money  for  the  purchase 
of  any  annuity  under  the  provisions  of  this  act,  or  in  or  to  any 
transrer  or  acceptance  of  any  such  annuity  in  the  books  of  the  com- 
missioners for  the  reduction*  of  the  national  debt,  or  in  or  to  any 
receipt  or  discharge  for  any  such  annuity,  or  in  or  to  any  receipt 
or  discharge  for  any  payment  or  payments  due  or  to  become  due 
thereon,  or  in  or  to  any  letter  of  attorney  or  other  authority  or  in- 
strument to  authorize,  or  purporting  to  authorize  the  transfer  or 
acceptance  of  any  annuities  or  any  life  annuity  of  whatsoever  kind, 
or  authorizing  or  purporting  to  authorize  the  receipt  of  any  life 
annuity  of  whatsoever  kind  granted  under  any  of  the  said  recited 
acts  or  this  act,  or  any  payment  or  payments  due  or  to  become  due 
thereon ;  or  if  any  person  or  persons  shall  wilfiiUy,  falsely,  and 
deceitfully  personate  any  true  and  real  nominee  or  nominees,  or 
shall  wilfully  utter  or  deliver,  or  produce  to  any  person  or  persons 
acting  under  the  authority  of  this  act  any  forged  re^ster  or  copy  of 
register  of  any  birth,  baptism,  or  marriage,  or  any  foi^eed  declaration, 
affidavit,  or  afiirmation,  knowing  the  same  to  be  rorged,  counter- 
tfeited,  or  altered,  with  intent  to  defiraud  his  Majesty,  nis  heirs  and 
-successors,  or  with  intent  to  defi:aud  any  person  or  persons  whom- 
soever ;  then  and  in  every  such  case  all  and  every  person  tod  per^ 


(c)  Mr.  Lonsdale  (St  Cr.  L.  94,)  ob. 
-serves,  that  several  branches  of  the  above 
enactment  appear  to  be  superseded  by  the 
)  Wm.  4,  c  66,  SB.  6,  10,  20.  y^ith  re- 
spect  to  the  remaining  branches,  the  ofiences 
therein  described  not  having  been  repealed 
by  the  1  Wm.  4,  c.  GG,  and  that  act  not 
having  made  them  punishable  with  death, 


although  previously  so  punishable,  penoos 
convicted  thereof  are  liable  (under  the  1 
Wm.  4,  c.  66,  ss.  1  &  26,  and  the  1  Vict, 
c  90,  8.  5)  to  the  punishment  stated  in 
note  (A),  ante,  p.  415.  As  to  the  punish- 
ment of  principals  in  the  second  degree  and 
accessories,  seean/c,  p.  410. 
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sons  so  offending  and  being  lawfully  convicted  thereof,  shall  be 
adjudged  guilty  of  felony,  and  suffer  death."  (d) 

By  the  2  &  3  Anne,  c  4,  which  was  passed  for  the  public  leffister-  Forging  tny 
ing  of  all  deeds,  conveyances,  and  wills  of  any  honors,  manors,  lands,  »emorial, 
tenements,  or  hereditaments,  within  the  West  Riding  of  the  county  ^deedk  wiiu!' 
of  York,  it  is  directed  that  a  memorial  of  such  deeded  &&,  be  regis-  &c.  of  land. 
tered  in  a  certain  manner  at  Wakefield,  and  that  the  registrar  shall  *c.,  registered 
indorse  a  certificate  of  such  registry  on  every  such  deed,  &c. ;  and  )^^  Nort?' 
the  nineteenth  section  enacts,  '^  that  if  any  person  or  persons  shall  at  Ridings  of 
any  time  foi^  or  counterfeit  any  such  memorial  or  certificate  as  are  X°^^^![r*  ^ 
hereinbefore  mentioned  and  directed,  and  be  thereof  lawfully  con-  JJ*^  3  a^*  * 
victed,  such  person  or  persons  shall  incur  and  be  liable  to  such  pains  c.4. 5&6  Ann. 
and  penalties,  as  in  and  by  the  5  Eliz.,  c.  14,  (e)  are  imposed  upon  ^-  '®- «  p^°* 
persons  for  forging  or  publishing  of  false  deeds,  charters,  or  writings  %  5/      ^'  * 
sealed,  court  rolls,  or  wills,  whereby  the  freehold  or  inheritance  of 
any  person  or  persons  of,  in  or  to  any  lands,  tenements,  or  heredita- 
ments, shall  or  may  be  molested,  troubled,  or  charged"    The  5  &  6 
Anne,  c.   18,  after  directing  that   all  bargains  and  sales  of  any 
manors,  lands,  &c.,  within  the  West  Riding  of  the  county  of  York, 
shall  be  registered  at  Wakefield,  and  indorsed  by  the  registrar ;  that 
the  inrolment  of  every  such  deed  shall  be  deemed  a  memorial  pur- 
suant to  the  2  &  3  Anne,  c  4 ;  and  that  no  judgment,  statute,  &;c., 
shall  bind  any  manors,  lands,  &c.,  but  only  firom  the  time  a  memorial 
thereof  shall  be  registered  in  the  office ;  enacts,  by  sec  8,  ^'  that  if 
any  person  or  persons  shall  at  any  time  forge  or  counterfeit  any  entry 
of  the  acknowledgment  of  any  bargainer  in  any  such  baigain  and 
sale  as  aforesaid,  or  any  such  memorial,  certificate,  or  indorsement, 
as  are  herein  mentioned  or  directed,  and  be  thereof  lawfully  con- 
victed," such  person  or  persons  shall  incur  the  pains  and  penalties 
of  the  same  statute  5  Ehz.,  c  14.  {e)    The  provisions  of  the  2  &  3 
Anne,  and  5  &  6  Anne,  were  extended  by  the  8  Geo.  2,  c  6,  s.  31, 
to  the  North  Riding  of  the  county  of  York.     And  the  7  Anne,  c.  20, 
which  was  passed  for  the  public  registering  of  deeds,  conveyances, 
wills,  and  other  incumbrances  affecting  any  honors,  manors,  lands, 
&C.,  vnthin  the  county  of  Middlesex,  after  directing  as  to  the  memo- 
rials, certificates,  &c.,  enacts,  (s.  15)  '^  that  if  any  person  or  persons 
shall  at  any  time  forge  or  counterfeit  any  entry  of  the  acknowledg- 
ment of  any  such  memorial,  certificate,  or  indorsement,  as  is  herem 
mentioned  or  directed,  and  be  thereof  lawfully  convicted,"  such 
person  or  persons  shall  incur  the  pains  and  penalties  of  the  same 
statute,  5  Eliz.,  c  14.  {e) 


^d)  The  I  Vict  e.  84,  repeals  the  pu- 
nishment  of  death  imposed  bv  this  section, 
and  the  present  punisninent  is  provided  by 
the  1  Vict.  0.  84,  ss.  1  &  3,  ante,  p.  413. 
Neither  the  2  &  3  Wm.  4,  c.  59,  or  the 
1  Vict.  c.  84,  contains  any  provision  for  the 
punishment  of  accessories  after  the  fact, 
they  are  therefore  punishable  (under  the  7 
&  8  Geo.  4,  c.  28,  ss.  8  &  9,  and  the 
1  Vict,  c  90,  s.  5)  in  the  manner  stated  in 
note  («),  an/e,  p.  448. 

(e)  The  1  Wm  4,  c.  66,  s.  23,  recites 
and  repeals  the  5  Eliz.  c.  14,  and  the 
punishment  of  any  offence  subjected  by  any 
act  to  the  same  pains  and  penalties  as  are 
imposed  by  the  said  act  of  Elizabeth  (under 


the  1  Wm.  4,  c.  66,  ss.  23  &  26,  omU, 
p.  409,  and  the  1  Vict.  c.  90,  s.  5,  ante, 
p.  413)  is  transportation  for  any  term  not 
exceeding  fourteen  nor  less  than  seven  years, 
or  imprisonment  for  auy  term  not  exceeding 
three  nor  less  than  one  year,  with  or  without 
hard  labour,  in  the  common  gaol  or  house 
of  correction,  and  the  offender  may  be  order- 
ed to  be  kept  in  solitanr  confinement  for  any 
portion  or  portions  of  such  imprisonment 
not  exceeding  one  month  at  a  time,  or 
three  months  in  the  space  of  one  year, 
as  to  the  court  in  its  discretion  shall  seem 
meet.  As  to  principals  in  the  second 
degree  and  accessories,  see  ojife,  p.  410. 
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feit  any  certificate,  certificate  of  valuation,  sentence  or  decree  of 
condemnation  or  restitution,  copy  of  sentence  or  decree  of  condem- 
nation or  restitution,  or  any  receipt,  (such  receipts  being  required 
by  this  act,)  or  any  part  of  such  certificate,  certificate  of  valuation, 
sentence  or  decree  of  condemnation  or  restitution,  copy  of  sentence 
or  decree  of  condemnation  or  restitution,  or  receipt  as  aforesaid ;  or 
shall  knowingly  and  wilfiilly  utter  or  publish  the  same,  knowing 
it  to  be  forged  or  counterfeited,  with  intent  to  defiraud  his  Majesty, 
his  heirs  or  successors,  or  any  other  person  or  persons  whatsoever, 
or  any  body  politic  or  corporate :  then  and  in  every  such  case  the 
person  or  persons  so  ofiending,  and  their  procurers,  counsellors, 
aiders  and  abettors,  shall  be  and  are  hereby  declared  to  be  felons, 
and  shall  be  transported  beyond  seas  for  a  term  not  exceeding  four- 
teen years,  or  shall  be  confined  and  kept  to  hard  labour  for  a  term 
not  exceeding  five  years,  nor  less  than  tnree  years,  at  the  discretion 
of  the  court  before  whom  such  offender  or  offenders  shall  be  tried 
and  convicted."  (r) 

The  5  &  6  Wm.  4,  c.  45,  entitled,  "  An  act  to  carry  into  fiirther 
execution  the  provisions  of  an  act  passed  in  the  third  and  fourth 
years  of  his  present  Majesty,  for  compensation  to  owners  of  slaves 
upon  the  abolition  of  slavery,"  by  sec.  12  enacts,  that  "if  any  person 
or  persons  shall  forge  or  counterfeit,  or  cause  or  procure  to  be  forged 
or  counterfeited,  or  shall  willingly  act  or  assist  in  the  foiging  or 
counterfeiting,  any  receipt  or  receipts  for  the  whole  of  or  any  part  or 
parts  of  the  contributions  towards  the  said  sum  of  fifteen  mdlions, 
either  with  or  without  the  name  or  names  of  any  person  or  persons 
being  inserted  therein  as  the  contributor  or  contributors  thereto, 
payer  or  payers  thereof^  or  of  any  part  or  parts  thereof,  or  any  certi- 
ficate or  other  instrument  to  be  issued  by  the  commissioners  for  the 
reduction  of  the  national  debt,  or  shall  alter  any  number,  figure,  or 
word  therein,  or  utter  or  publish  as  true  any  such  fitlse,  foi^ged, 
counterfeited,  or  altered  receipt  or  receipts,  certificate  or  certificates, 
instrument  or  instruments,  with  intent  to  defiraud  the  governor  and 
company  of  the  Bank  of  England,  or  the  commissioners  for  the 
reduction  of  the  national  debt,  or  any  body  politic  or  corporate,  or 
any  person  or  persons  whatsoever,  every  such  person  or  persons  so 
forging  or  counterfeiting,  or  causing  or  procunng  to  be  foi^ged  or 
counterfeited,  or  willingly  acting  or  assisting  in  the  forging  or  coun^ 
terfeiting,  or  altering,  uttering,  or  publishing  as  aforesaid,  being 
thereof  convicted  in  due  form  of  law,  shall  be  adjudged  guilty  of 
felony,  and  shall  suffer  death  as  a  felon  without  benefit  of  clei^.  («) 

The  6  Geo.  4,  c.  78,  s.  25,  enacts,  **  that  if  any  person  shall  know- 
ingly or  wilfully  forge  or  counterfeit,  interUne,  erase  or  alter,  or 
procure  to  be  forged  or  counterfeited,  interlined,  erased  or  altered, 
any  certificate  directed  or  required  to  be  granted  by  any  order  of  his 
Maiesty,  his  heirs  or  successors,  in  council,  now  in  force  or  hereafter 
to  oe  made,  touching  quarantine,  or  shaU  publish  any  such  foiged 


(r)  This  DTovision  seems  incidentally  re- 
pealed by  the  3  &  4  Wm.  4,  c.  7^,  which 
abolishes  slavery  in  the  British  colonies. 

(«)  The  present  punishment  for  these 
offences  is  regulated  by  the  1  Vict  c.  84, 
«s.  1  &  3,  iw/e,  p.  413 ;  neither  the  5  &  6 
Wm.  4,  c.  45,  nor  the  I  VSct  c.  84,  makes 


any  provision  for  the  punishment  of 
sories  after  the  fact;  they  are  therefore 
punishable  (under  the  7  &  8  Geo.  4,  c.  28, 
ss.  8  &  9,  and  the  1  Vict,  c  90,  s.  6) 
in  the  manner  stated  in  note  {u\  onto, 
p.  448. 
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or  oounterfeitedy  interlined,  erased,  or  altered  certificate,  knowii^ 
the  same  to  be  foifi^ed  or  counterfeited,  interlined,  erased  or  altered, 
or  shall  knowingly  and  wilfully  utter  and  publish  any  such  certificate, 
with  intent  to  obtain  the  effect  of  a  true  certificate  to  be  given 
thereto,  knowing  the  contents  of  such  certificate  to  be  false,  he  or 
she  shall  be  guilty  of  felony."  (^) 

Tlie  12  Geo.  I,  c.  32,  which  was  passed  for  the  better  securing  Forging  docu- 
the  monies  and  effects  of  the  suitors  of  the  Court  of  Chancery,  ™«»|*  reUting 
enacts  by  sec  9,  **  that  if  any  person  or  persons  shall  for^  or  coun-  j^.,of^^ 
terfeit,  or  procure  to  be  forged  or  counterfeited,  or  wilhngly  act  or  in  ciuncery, 
assist  in  tne  foi^ging  or  counterfeiting  the  name  or  hand  ot  the  said  ^^S^  L' 
accountant-general,  the  said  registrar,  the  said  clerk  of  the  report-  ^   ^  ••   • 
office,  or  any  of  the  cashiers  of  the  said  governor  and  company  of  the 
Bank  of  England,  to  any  certificate,  report,  entry,   indorsement, 
declaration  of  trust,  note,  <^irection,  authority,  instrument  or  vnriting 
whatsoever,  for  or  in  order  to  the  receiving  or  obtaining  any  the 
money  or  effects  of  any  of  the  suitors  of  the  said  court  of  Chancery, 
or  shall  forge  or  counterfeit,  or  procure  to  be  forged  or  counterfeited, 
or  wilfiiUy  act  or  assist  in  foi]^ng  or  counterfeiting  any  certificate, 
report,  entry,  indorsement,  declaration   of  trust,   note,  direction, 
authority,  instrument  or  writing  in  form  of  a  certificate,  report, 
entry,  indorsement,  declaration  of  trust,  note,  direction,  authority, 
instrument  or  writing,  made  by  such  accountant-general,  registrar, 
clerk  of  the  report-office,  or  any  of  the  cashiers  of  the  said  governor 
and  company  of  the  Bank  of  England,  or  shall  utter  or  publish  any 
such,  knowing  the  same  to  be  forged  or  counterfeited,  with  intention 
to  defraud  any  person  whatsoever;"  then  every  such  person  so 
offending  shall  be  adjudged  to  be  guilty  of  felony  without  benefit  of 
clergy.  («) 

In  a  case  upon  this  statute  the  prisoner  was  indicted  for  forging  a  Gibson's  cue. 
writing,  purporting  to  be  an  office^opycf  a  report  of  the  accomjatant  For^ng  a 
gener^  of  money  being  paid  into  the  Bank  pursuant  to  an  oraer  of  JJ^nl'UJ'bi 
Chancery,  and  also  an  office^opy  of  a  certificate  of  one  of  the  cashiers  an  office  copy 
of  the  Banky  of  the  payment  of  the  money  into  the  Bank.     The  ofartportof 
second  count  was  for  publishing  the  same,  knowing  them  to  be  '^^JJ^J^^f'*^' 
&i]ged,  with  intent  to  defiraud,  &c.    And  the  third  and  foiuth  counts  money  being 
were,  the  one  for  forging,  the  other  for  publishing  a  writing  in  form  paid  into  the 
of  a  writing  purporting  to  be  an  office-copy  of  the  certificate  of  the  ac-  Sro  «•  q«ce- 
comptant-generaly  and  an  office^opy  of  the  receipt  of  the  cashier  of  the  copy  of  a 


(<)  As  no  punishment  is  expressly  pointed 
out  by  tbe  act  either  for  principals  or  ac- 
cessories, they  are  all  punishable  (under  the 
7  &  8  Geo.  4,  c.  28,  ss.  8  &  9,  and  the 
1  Vict  c.  90,  8.  5)  in  the  manner  pointed 
out  in  note  (u),  ante^  p.  448. 

(«)  Mr.  Lonsdale  (St.  Cr.  L.  68,)  ob- 
serves that  the  language  in  which  these  in- 
struments are  described  appears  to  be  suffi- 
ciently comprehensive  to  mdude  **  warrants 
or  orders  for  the  payment  of  money*'  within 
the  1  Wm.  4,  c.  66,  s.  4,  and  to  that 
extent  tbe  forgery  of  those  instruments 
(the  same  having  been  a  capital  offence 
at  the  time  of  the  passing  of  tne  last-men- 
tioned act)  is  punisnable  under  the  1  Vict. 
c.  84,  ss.  2  &  3  (oMte,  p.  413).  It  is  no- 
wise material,  however,  as  regards  the 
ettent  of  the  punishment,  whether  such 
forgery   be   punishable   under   the    lasu 


mentioned  act,  or  under  the  1  Wm.  4, 
c.  66,  ss.  1  &  26,  and  the  1  Vict,  c  90, 
8.  5,  (which  it  is  at  all  events,  as  baring 
been  an  offence  punishable  with  death  at 
the  time  of  the  passing  of  the  1  Wm.  4, 
c.  66,  and  not  made  so  punishable  by  that 
act)  the  punishment  being  the  same  in  both 
cases.  With  respect  to  the  forgery  of 
the  above-mentioned  instruments  generally, 
(that  offence  not  having  been  made  punish- 
able with  death  by  the  1  Wm.  4,  c  66, 
although  preriously  so  punishable,  and  the 
12  Qeo.  1,  c.  32,  s.  9,  not  having  been 
repealed  by  the  1  Wm.  4,  c.  66)  persons 
convicted  thereof  are  liable  under  the  1 
Wm.  4,  c.  66,  SB.  1  &  26,  and  the  1  Vict, 
c  90,  8.  5,  to  the  punishment  pointed  out 
in  note  (h),  aiite,p  415  As  to  the  punish- 
ment  of  principals  in  the  second  degree 
and  accessories  see  ante,  p.  410. 
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Bank,  There  were  other  counts  in  the  indictment,  of  which  the  de- 
fendant was  acquitted.  The  certificate  and  receipt  were  set  out  ver- 
batim in  all  the  counts,  and  the  offence  was  laid  to  be  done  with  intent 
to  defiraud  William  Hunt  Upon  the  trial  a  special  verdict  was  found, 
which  was  afterwards  aigued  before  Lord  Mansfield  and  nine  of  the 
other  Judges.  After  the  argument,  Lord  Mansfield  observed,  that 
the  verdict  left  but  one  question  to  consider,  namely.  Whether  the 
offence  was  within  the  12  Geo.  1,  c  32,  s.  9,  and  said  that  if  they 
had  any  doubts,  the  Judges  would  appoint  it  to  be  arraed  again  the 
next  term;  and  therefore  their  Lordships  deferred  giving  their 
opinion.  But,  in  a  subsequent  term,  eleven  of  the  Judges  met  at 
Sierjeants'  Inn ;  and  they  were  of  opinion  that  the  indictment  and 

Secial  verdict  were  sufficient,  and  needed  no  amendment;  and  that 
e  case  was  within  the  statute,  (v) 

The  1  Wm.  4,  c.  66,  which  partially  repeals  the  4  Geo.  4.  c.  76,  (tp) 
by  sec.  20  enacts,  "  that  if  any  person  shall  knowingly  and  wilftilly 
insert,  or  cause  or  permit  to  be  inserted,  in  any  register  of  baptisms, 
marriages,  or  burials,  which  hath  been  or  shall  be  made  or  kept  by 
the  rector,  vicar,  curate,  or  officiating  minister  of  any  parish,  district- 
parish,  or  chapelry  in  England,  any  false  entry  of  any  matter  rela- 
ting to  any  baptism,  marriage,  or  burial ;  or  shall  forge  or  alter  in  any 
such  register  any  entry  of  any  matter  relating  to  any  baptism,  mar- 
riage or  burial ;  or  shall  utter  any  writing  as  and  for  a  copy  of  an 
entry  in  any  such  register  of  any  matter  relating  to  any  baptism, 
marriage,  or  burial,  knowing  such  writing  to  be  false,  foi^ged,  or 
altered ;  or  if  any  person  shall  utter  any  entry  in  any  such  register 
of  any  matter  relating  to  any  baptism,  marriaee,  or  burial,  knowing 
such  entry  to  be  false,  forged,  or  altered,  or  snaJl  utter  any  copy  of 
such  entry,  knowing  such  to  be  false,  forged,  or  altered,  or  shall 
wilfiiUy  destroy,  deface,  or  injure,  or  cause  or  permit  to  be  destroyed, 
defaced,  or  injured,  any  such  register  or  any  part  thereof:  or  shall 
forge,  or  alter,  or  shall  utter,  knowing  the  same  to  be  foiged  or  alter- 
ed, any  license  of  marriage :  every  such  offender  shall  he  guilty  of 
felony,  and  being  convicted  thereof,  shall  be  liable,  at  the  discretion 
of  the  court,  to  be  transported  beyond  the  seas  for  life  or  for  any 
term  not  less  than  seven  years,  or  to  be  imprisoned  for  any  term  not 
exceeding  four  years  nor  less  dian  two  years.''  (a?) 

Sec.  21  provides  and  enacts,  "that  no  rector,  vicar,  curate,  or 


(v)  Gibson's  case,  O.  B.  1766,  Hil.  T. 
1768,  1  Leach,  61.  2  East,  P.  C.  c.  19, 
s.  22,  p.  899,  in  which  last  authority  the 
special  verdict  is  fully  stated,  and  the  argu« 
roents  of  counsel  given  at  considen3>le 
length,  for  the  reason  that  the  particular 
grounds  on  which  the  case  was  decided  are 
not  declared  in  the  note.  The  prisoner 
was  executed,  1  Leach,  63. 

(tr)  The  1  Wm.  4,  c.  66,  repeab  so 
much  of  the  4  Geo.  4,  c.  76, "  as  relates  to 
any  person  who  shall  knowingly  and  wilfully 
insert  in  the  register  book  any  false  entry  of 
any  matter  relating  to  any  marriage,  or 
shall  falsely  make,  alter,  foige,  or  counter- 
feit any  such  entry  in  the  register,  or  any 
license  of  marriage,  or  shall  utter  or  publish 
as  true  any  false,  altered,  forgered  [sic  in 
the  statute],  or  counterfeited  register  of 
marriage,  or  a  copy  thereof,  or  any  false, 
altered,  forged,  or  counterfeited  license  of 


marriage,  knowing  such  register  or  license 
of  marriage  respectively  to  &  false,  altered, 
forged,  or  counterfeited,  or  shall  wilfully 
destroy  any  register  book  of  marriages  or 
any  part  thereof,  or  shall  cause  or  procure, 
or  assist  in  the  commission  <^  any  of  the 
said  several  offences." 

{x)  As  to  the  principals  in  the  second 
degree  and  accessories,  and  hard  labour  and 
solitary  confinement  see  ante,  p.  410.  Mr. 
I^nsdale  (St  Cr.  L.  105)  observes,  that  the 
above  enactment  appears  to  be  incidentiJly 
repealed  by  sec.  43  of  the  6  &  7  Wm.  4, 
c.  86  ipost^  p.  487),  so  far  as  relates  to  the 
falsifying  or  destroying  marriage  register 
books.  ^  ith  respect  to  registers  of  bap- 
tisms and  burials  it  is  still  in  force,  sec.  49 
of  the  6  &  7  Wm.  4,  c  86,  providing  that 
nothing  therein  contained  shall  affect  the 
registration  of  baptisms  or  burials  as  ^n 
by  law  establisheo. 
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officiating  minister  of  any  parish,  district-parish,  or  chapeby,  who  Rector,  &c., 
shall  discover  any  error  in  the  form  or  substance  of  the  entry  in  the  »<>*  '**^)^fo^ 
register  of  any  baptism,  marriage,  or  burial    respectively  by  him  ^J^ting, 
solemnized,  shall  be  liable  to  any  of  the  penalties  herein  mentioned  in  the  mode 
if  he  shall,  within  one  calendar  month  after  the  discovery  of  such  P'®??"^ 
error,  in  the  presence  of  the  parent  or  parents  of  the  child  baptized,  ^„  ,„  ^ 
or  of  the  parties  married,  or  in  the  presence  of  two  persons  who  register, 
shall  have  attended  at  any  burial,  or  in  the  case  of  tne  death  or 
absence  of  the  respective  parties  aforesaid,  then  in  the  presence  of 
the  churchwardens  or  chapelwardens,  correct  the  entry  which  shall 
have  been  found  erroneous,  according  to  the  truth  of  the  case,  by 
entry  in  the  maiigin  of  the  register  wherein  such  erroneous  entry 
shall  have  been  made,  without  any  alteration  or  obliteration  of  the 
oriffinal  entry,  and  shall  sign  such  entry  in  the  margin,  and  add  to 
such  signature  the  day  of  the  month  ana  year  when  such  correction 
shall  be  made ;  and  such  correction  and  signature  shall  be  attested 
by  the  parties  in  whose  presence  the  same  are  directed  to  be  made 
as  aforesaid ;  provided  also,  that  in  the  copy  of  the  raster  which 
shall  be  transmitted  to  the  r^strar  of  the  diocese,  the  said  rector, 
vicar,  curate,  or  officiating  minister  shall  certify  the  corrections  so 
made  by  him  as  aforesaid. 

Sec.  22,  reciting  that  "  copies  of  the  registers  of  baptisms,  mar-  Inaorting  m 
riages,  and  burials,  such  copies  being  signed  and  verified  by  the  ^^^/^  * 
written  declaration  of  the  rector,  vicar,  curate,  or  officiating  minister  baptisms,  mar- 
of  every  parish,  district-parish,  and  chapelry  in  England  where  the  riag^es,  or 
ceremonies  of  baptism,  marriage,  and  burial  may  lawfully  be  per-  ^^^'^JJ^ 
formed,  are  directed  by  law  to  be  made  and  transmitted  to  the  regis-  registrar,  any 
trar  of  the  diocese  within  which  such  parish,  district-parish,  or  false  oatiy ; 
chapelry  may  be  situated,"  enacts,  "  that  if  any  person  shall  know-  ^^J^^^^y 
ingly  and  wilfully  insert,  or  cause  or  permit  to  be  inserted,  in  any  oopy  knowing 
copy  of  any  register  so  directed  to  be  transmitted  as  aforesaid,  any  it  to  be  false, 
false  entry  of  any  matter  relating  to  any  baptism,  marriage,  or  burial, 
or  shall  forge  or  alter,  or  shall  utter  knowing  the  same  to  be  foiged 
or  altered,  any  copy  of  any  register  so  directed  to  be  transmitted  as 
aforesaid,  or  shall  knowingly  and  wilfully  sign  or  verify  any  copy  of 
any  register  so  directed  to  be  transmitted  as  aforesaid,  which  copy 
shall  be  false  in  any  part  thereof,  knowing  the  same  to  be  false, 
every  such  offender  shall  be  guilty  of  felony,  and  being  convicted 
thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  trans^ 
ported  beyond  the  seas  for  the  term  of  seven  years,  or  to  be  impri- 
soned for  any  term  not  exceeding  two  years  nor  less  than  one 
year."  (y) 

The  6  &  7  Wm.  4^  c.  86,  entitled  ^^  An  act  for  registering  births,  Forging  re- 
deaths,  and  marriages,  in  England,"  by  sec  43  enacts,  ^^  that  every  gisters  kept 
person  who  shall  wilfully  destroy  or  injure,  or  cause  to  be  destroyed  7"^^*^®  ^  * 
or  injured,  any  such  register-book,  or  any  part  or  certified  copy  of  c.  86,  the  act 
any  part  thereof,  or  shall  falsely  make  or  counterfeit,  or  cause  to  be  for  registering 
felsely  made  or  counterfeited,  any  part  of  any  such  register-book  or  ^'j'^iJl^riMM. 
certified  copy  thereof,  or  shall  wilfuUy  insert  or  cause  to  be  inserted 
in  any  registor-book  or  certified  copy  thereof  any  false  entry  of  any 
birth,  death,  or  marriage,  or  shall  wilfully  give  any  faUb  certificate, 

(y)  Mr.   Lonsdale  (Su   Cr.  L.    184,)      tion  to  those  mentioned  in  note  (x),  cmte, 
makes  similar  observations  upon  this  sec-       p.  486. 
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or  shall  certify  any  writing  to  be  a  copy  or  extract  of  any  register 
book,  knowing  the  same  register  to  be  false  in  any  part  thereof,  or 
shall  forge  or  counterfeit  the  seal  of  the  roister  office,  shall  be 
guilty  of  felony."  (z) 

By  sec.  44,  *^  no  person  chaiged  with  the  duty  of  r^steriog  any 
birth,  death,  or  marriage,  who  shall  discover  any  error  to  have  been 
committed  in  the  form  or  substance  of  any  such  entry,  shaU  be 
therefore  liable  to  any  of  the  penalties  aforesaid  if  within  one  cal^>- 
dar  month  next  after  the  discovery  of  such  error,  in  the  presence  of 
the  parents  of  the  child  whose  birth  may  have  been  so  registered,  or 
of  tne  parties  married,  or  of  two  persons  attending  upon  any  person 
in  his  or  her  last  illness  whose  death  may  have  been  so  registered, 
or  in  case  of  the  death  or  absence  of  the  respective  parties  aforesaid, 
then  in  the  presence  of  the  superintendent  registrar,  and  of  two 
other  credible  witnesses  who  shall  respectively  attest  the  same,  he 
shall  correct  the  erroneous  entry,  accoraing  to  the  truth  of  the  ease, 
by  entry  in  the  margin,  without  any  alteration  of  the  original  entry, 
and  shall  sign  the  marginal  entry,  and  add  thereunto  the  day  of  the 
month  and  year  when  such  correction  shall  be  made ;  provided  also, 
that  in  the  case  of  a  marriage  register  he  shall  make  the  like  mar- 
ginal entry,  attested  in  like  manner  in  the  duplicate  marriage  re- 
gister-book to  be  made  by  him  as  aforesaid,  ana  in  every  case  shall 
make  the  like  alteration  in  the  certified  copy  of  the  register-book  to 
be  made  by  him  as  aforesaid,  or  in  case  such  certified  copy  shall 
have  been  already  made,  provided  he  shall  make  and  deliver  m  like 
manner  a  separate  certifiea  copy  of  the  original  erroneous  entry,  and 
of  the  marginal  correction  therein  made." 

The  6  &  7  Wm.  4,  c  85,  entitled,  "  An  act  for  marriages  in 
England,"  by  sec.  38,  enacts,  that  ^^  every  person  who  shall  knowingly 
ana  wilfully  make  any  false  declaration  or  sign  any  false  notice  or 
certificate  required  by  this  act,  for  the  purpose  of  procuring  any 
marriage,  and  every  person  who  shall  forbid  the  issue  of  any  super- 
intendent registrar's  certificate  by  falsely  representing  himself  or 
herself  to  be  a  person  whose  consent  to  such  marriage  is  required 
by  law,  knowing  such  representation  to  be  fidse,  shall  suffer  the 
penalties  of  perjury."  (a) 

The  3  &  4  Vict  c.  92,  entitled,  "  An  act  for  enabling  courts  of 

{'ustice  to  admit  non-parochial  registers  as  evidence  of  births,  or 
)aptism6,  deaths,  or  burials,  or  marriages,"  by  sec.  8,  enacts,  that 
"  every  person  who  shall  wilfully  destroy  or  injure,  or  cause  to  be 
destroyed  or  injured,  any  register  or  record  of  birth  or  baptism, 
naming,  or  dedication,  death,  or  burial,  or  marriage,  which  shall  be 
deposited  with  the  registrar-general  by  virtue  of  this  act,  or  any 
part  thereof,  or  shall  falsely  make  or  counterfeit,  or  cause  to  be 
falsely  made  or  counterfeited,  any  part  of  any  such  register  or  record, 
or  shall  wiltiilly  insert  or  cause  to  be  inserted  in  any  of  such  reff^- 
ters  or  records  any  false  entry  of  any  birth  or  baptism,  naming,  or 
dedication,  death,  or  burial,  or  marriage,  or  shall  wilfully  give  any 


(e)  As  no  punishment  is  expressly  sp^ 
.ciAed  for  this  offence  it  is  punishable  (tiuaer 
the  7  &  8  Geo.  4,  c.  28,  ss.  8  &  9.  and 
the  1  Vict.  c.  90,  s.  5)  in  the  manner 
stated  in  note  (m).  airfe,  p.  448,  and  the 
jpriDcipalfl  i;i  the  second  degree  and  acces^ 


series  arc  in  this  instance  punishable  in  the 
same  mann^  as  the  principals  in  the  first 
degree. 

(a)  For  this  punishment  see  the  Chapter 
on  Perjvry,  poai. 
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fidse  certificate,  or  shall  certify  any  writing  to  be  an  extract  from  any 
register  or  record,  knowing  the  same  register  or  record  to  be  Mse 
in  any  part  thereof  or  shall  forse  or  counterfeit  the  seal  of  the  said 
office,  shall  be  guilty  of  felony.    (6) 

The  statutes  authorizing  government  to  raise  money  by  way  of 
annuities,  as  the  29  Geo.  3,  c.  41,  the  48  Geo.  3,  c.  142,  and  the 
49  Geo.  3,  c.  64,  usually  contain  clauses  making  it  a  capital  offence 
to  foige,  &c.,  any  register,  certificate,  affidavit,  &c.,  therein  men- 
tionecC  or  to  personate  any  true  nominee. 

The  10  Geo.  4,  c.  24,  entitled,  **  An  act  to  enable  the  commis-  10  Geo.  4, 
siooers  for  the  reduction  of  the  national  debt  to  grant  life  annuities,  ^^^i  >.  41. 
and  annuities  for  terms  of  years,"  by  sec.  41,  enacts,  that  "  if  any  tei^^S!^**' 
person  or  persons  shall  foi^,  counterfeit,  or  alter,  or  shall  cause  or  cates,  trans- 
procure  to  be  forged,  counterfeited,  or  altered,  or  shall  knowingly  or  ^" «fwinui. 
wilfiiUy  act  or  assist  in  the  foiging,  counterfeiting,  or  altering,  any  g^ted  by  the 
register  or  registers  of  the  biru,  or  baptism,  or  oeath,  or  burial,  of  commisskmen 
any  person  or  persons  to  be  appointed  a  nominee  or  nominees  under  JjJ[n*^^"*^ 
the  provisions  of  this  act,  or  any  copy  or  certificate  of  any  such  nutioiMldebt. 
register,  or  the  name  or  names  of  any  witness  or  witnesses  to  any 
such  certificate,  or  any  affidavit  or  affirmation  required  to  be  taken 
for  any  of  the  purposes  of  this  act,  or  any  certificate  of  any  justice  of 
the  peace  or  magistrate,  or  of  any  officer  acting  under  the  said  com- 
missioners for  the  reduction  of  the  national  debt,  of  any  such  affidavit 
or  affirmation  having  been  taken  before  him,  or  any  certificate  of 
any  governor  or  person  acting  as  such,  or  minister,  or  consul,  or  chief 
magistrate  of  any  province,  town,  or  place,  or  other  person  autho- 
rized by  thb  act  to  grant  any  certificate  of  the  Ufe  or  death  of  any 
nominee ;  or  shall  feiige,  counterfeit,  or  alter,  or  shall  cause  or  pro- 
cure to  be  forged,  counterfeited,  or  altered,  or  shall  knowingly  or 
wilfully  act  or  assist  in  the  foigine,  counterfeiting,  or  altering,  any 
certificate  or  certificates  of  any  oflScer  of  the  commissioners  ror  the 
reduction  of  the  national  debt,  or  of  any  cashier  or  clerk  of  the  Bank 
of  England,  or  the  name  or  names  of  any  person  or  persons  in  or  to 
any  transfer  of  any  bank  annuities  or  long  annuities,  or  in  or  to  any 
certificate  or  other  instruilient  for  the  payment  of  money  for  the 
purchase  of  any  annuity  under  the  provisions  of  this  act,  or  in  or  to 
any  transfer  or  acceptance  of  anv  such  annuity  in  the  books  of  the 
governor  and  company  of  the  Bank  of  England,  or  in  or  to  any  receipt 
or  discharge  for  any  such  annuity,  or  in  or  to  any  receipt  or  dis- 
charge for  any  payment  or  payments  due  or  to  become,  due  thereon, 
or  in  or  to  any  letter  of  attorney  or  other  authority  or  instrument  to 
authorize,  or  purporting  to  authorize,  the  transfer  or  acceptance  of 
any  bank  annuities  or  long  annuities,  or  any  life  annuity,  or  any 
annuity  for  years  of  whatsoever  kind,  under  the  provisions  of  this 
act,  or  authorizing  or  purporting  to  authorize  the  receipt  of  any  life 
annuity,  or  any  annuity  for  years  of  whatsoever  kind,  granted  under 
this  act,  or  any  payment  or  payments  due  or  to  become  due  thereon ; 
or  if  any  person  or  persons  shall  wilfully,  fidsely,  and  deceitfully 
personate  any  true  and  real  nominee  or  nominees,  or  shall  wilfully 

(h)  As  this  is  a  felony  for  which  the  3  &  manner  stated  in  note  («),  ante,  p.  448  ; 

4  Vict.  c.  92,  pnrorides  no  express  punish.  and  the  principals  in  the  second  degree  and 

ment,  the  principals  in  the  first  degree  are  the  accessories  are  in  this  instance  panish- 

punishable  (under  the  7  &  8  Geo.  4.  c.  28,  able  in  the  same  nanner  as  the  principals  in 

s».  8  &  9,  and  the  1  Vict.  c.  90,  s.  5)  in  the  the  first  degree. 
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"  Pontefract  Bank,  Ut  April,  1807. 
^'  I  promise  to  pay  the  bearer  one  guinea  on  demand  here  in  cash 
or  Bank  of  Engkoia  note. 

«  No.  C«.  591. 
«  No.  C«.  591.    *  "For  Perfect,  Seaton,  &  Ca 

Entd.  J.  U.  «  John  Seaton." 

One  Gxtinsa." 

with  intent  to  defraud  John  Garside.  There  were  two  other  similar 
counts,  chamng  the  intent  to  be  to  defraud  John  Seaton,  John  Fox 
Seaton,  and  Kichard  Seaton,  the  bankers.  The  juiy  found  the  pri- 
soner guilty  of  utterine  the  note,  knowing  it  to  be  forged ;  but  the 
learned  Judge  respited  the  sentence,  in  order  to  take  the  opinion  of 
the  twelve  Judges  on  the  question,  whether  thb  was  a  note  for 
•  the  payment  of  money  within  the  repealed  statute  2  Geo.  2,  c.  25, 
the  guinea  being  by  the  terms  of  the  note  to  be  pud  in  cash 
or  Bank  of  England  note  at  the  option  of  the  payer.  And  it  is  un- 
derstood that  the  Judges  were  of  opinion  that  the  conviction  was 
wrong,  (r) 

In  the  following  case  a  point  was  made  whether  the  instrument  in 

2ue«tion  could  be  considered  as  a  biU  of  exchange  within  the  2 
ifeo.  2,  c.  25  (now  repealed).     The  prisoner  was  convicted  for  foi]g- 
ing  a  certain  bill  of  exchange  in  the  following  form  : — 


"  3rd  Rate,  Robert  Gore. 


**  Entered  Uth  day  oiMaVy  1814. 


«  Full  pay  from  13th  day  of  May,  1814, 1 
to  the  4th  day  of  August,  18 14,  J 

**  Amount  of  deductions. 


25     4 
2  17 


0 
3 


**  Net  Fay 


£22    6     9 


"  Gentlemen, 


%th  day  oi  August,  1814. 
Ten  days  after  sight, 
**  Please  to  pay  to  Mrs.  Eliz*^.  Coall,  or  order,  the  sum  of  twenty- 
two  poimds  six  shillings  and  ninepence,  being  the  net  personal  pay 
due  to  me,  as  act?.  Lieutenant  of  his  Majesty's  ship  Zealous,  between 
thirteenth  day  of  May,  1814,  and  fourth  day  of  August,  1814, 
for  value  received. 

«  RoBT.  Gore." 
"  Approved, 

**  T.  Boys,  Captain  of  H.  M.  S.  Zealous, 
^^  To  the  Commissioners  of  his  Majesty's  Navy, 

London." 


with  intent  to  defraud  Elizabeth  Coall,  widow,  against  the  statute, 
&c  The  second  count  of  the  indictment  was  for  uttering,  &c.,  with 
the  like  intention :  and  the  third  and  fourth  counts  were  similar. 


(r)  Wilcock*s  case,  cor.  Le  Blanc,  J., 
Yorkshire  Lent  Ass.  1808,  MS.  And  see 
Harrison's  case,  1  I^ach,  180.  2  East, 
P.  C.  c.  19, 8.  36,  p.  926,/Mft,  p.  505,  where 
an  objection  that  certain  counts  of  the  in- 
dictment were  not  within  the  2  Geo.  2, 


c.  25,  and  31  Geo.  2,  c.  22,  s.  78,  because 
those  statutes  were  confined  to  the  forgery 
of  receipts  for  moneif  or  goodt,  whereas  the 
counts  in  question  charged  the  forgery  of  a 
receipt  for  hank  notes,  which  were  neither 
money  nor  goods,  was  allowed. 
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only  laying  the  intention  to  be  to  defraud  his  Majesty.  There  were 
four  otner  counts  framed  upon  the  35  Geo.  3^  c.  94,  ss.  3  &  34,  (s) 
but  the  counsel  for  the  prosecution  had  admitted  that  those  counts 
could  not  be  supported;  and  they  contended  that  the  instrument 
was  a  bill  of  exchiuige  within  the  2  Geo.  2,  c.  25.  It  was  urged,  on 
behalf  of  the  prisoner,  that  it  appeared  clearly  that  the  instrument 
was  intended  to  be  a  bill  under  the  35  Geo.  3,  c.  94,  s.  3 ;  that 
it  was  not  drawn  to  be  presented  for  acceptance  or  payment  by  the 
commissioners  of  the  navy  as  a  bill  of  exchange ;  out  in  order  to 
procure  an  assignment  of  it  according  to  the  fifteenth  section  of  that 
statute :  that  it  was  not  a  bill  of  exchange,  because  it  was  not  drawn 
on  any  persons  bound  to  accept  or  pay  it;  and  that  the  commis- 
sioners of  the  nayy  were  remoyable  at  pleasure,  and  might  be 
changed  between  the  drawing  and  presenting  of  the  bill.  On 
the  other  hand  it  was  contended  that  the  intention  with  which  this 
instrument  was  made  was  not  material,  and  that  it  was  not  necessary 
to  constitute  a  bill  of  exchange  for  this  purpose,  that  the  parties 
on  whom  it  was  drawn  should  be  liable  to  accept,  or  even  be  exist- 
ing persons ;  and  that  it  was  enough  if  the  instrument  purported  to 
be  drawn  on  a  person  or  persons  to  whom  it  might  be  presented. 
The  learned  Judge  respited  the  sentence,  in  order  that  the  question 
might  be  submitted  to  the  consideration  of  the  Judges,  whether  this 
instrument  was  properly  described  as  a  bill  of  exchange.  And  the 
Judges  were  of  opinion  that  the  conviction  was  right ;  that  the  in- 
stniment  set  forth  in  the  case  was  in  form  a  bill  of  exchange, 
and  that  the  35  Geo.  3,  c.  94,  did  not  prevent  its  being  83  con- 
sidered, (t) 

One  of  the  questions  raised  in  a  case  which  occurred  about  the   Maddock*s 
same  time  appears  to  have  been,  whether  a  faiae  assertion  in  an  in-  case, 
dorsement  that  the  indorser  has  a  procuration,  without  any  other  '^^  *^jjp®^.|,g. 
circumstance  of  falsehood  or  misrepresentation  would  make  such  an   tber  a  false 
indorsement  a  forgery  within  the  statute.     The  indictment  against  assertion  in  an 
the  prisoner  stated  m  the  first  count  that  he  had  in  his  custody  }J^°|[JJ^"q°*' 
a  bank  bill  of  exchange  (the  tenor  of  which  was  set  out)  dated  doner  has'a 
1st  October,  1814,  for  payment  of  36/L  19s.  Od.  at  seven  days'  sight  procuration, 
to  Messrs.  S.  Brown  and  Co.,  or  order,  accepted  on  said  1st  October,  o||Jer"cV*cum- 
the  date  of  the  bill.     It  also  stated  that  there  were  two  indorsements  stance  of  false 
upon  the  bill;  the  first  by  the  said  Samuel    Brown   and  Co.  to  boodormis- 
Joseph  Seymour  or  order,  and  the  other  by  the  said  Joseph  Sey-  JJ^^f^J^""""* 
mour  to  Robert  Falcon,  or  order;  and  chai^d  that  the  prisoner,   such  an  in- 
having  this  bill  so  indorsed  in  his  custody,  forged  another  indorse-  dorsement  a 
ment  upon  it  as  Mows  :-  S^^^mtf " 

«  P.  Pro".  For  Robert  Falcon,  George  MADDOcxa," 

with  intent  to  defitiud  the  bank,  against  the  statute,  &c.  The 
second  count  charged  the  prisoner  with  disposing  of  and  putting 
away  the  foiged  instrument ;  and  there  were  many  other  counts  ail 
charging  the  foigeiy  to  be  of  an  indorsement  It  appeared  upon  the 
evidence  that  the  prisoner  was  in  the  situation  of  a  clerk  and  servant 
to  the  prosecutor,  Mr.  Robert  Falcon,  who  was  an  attorney,  having 

(«)  Repealed  bj  the  11  Geo.  4,  c.  20.         Exeter  Spr.  Ass.  1815,  BCS.,  and  Ross.  & 
(/)  Chisholm's  case,  cor,  Dampier,  J.,       Ry.  297. 
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chambers  in  the  Temple,  that  he  was  left  in  charge  of  the  chambers 
when  the  prosecutor  went  out  of  town,  with  instructions  to  receive 
any  money,  and  make  advances  in  the  way  of  business,  and  to  open 
any  letters,  and  do  what  was  necessary  in  case  a  writ  or  any  thing 
of  that  sort  was  wanted ;  but  that  he  had  no  authority  from  the  pro- 
secutor to  indorse  any  bill  for  him  by  procuration.  During  the 
absence  of  the  prosecutor,  Mr.  Seymour,  tnen  the  holder  of  the  bill, 
indorsed  it  to  the  prosecutor,  and  sent  it  in  a  letter  to  his  chambers. 
The  prisoner  opened  the  letter,  and  a  day  or  two  afterwards  took  the 
bill  to  the  bank,  and  received  the  money,  having  first  made  the 
indorsement  charged  by  the  indictment  to  be  forged.  At  the  time 
he  received  the  money  he  wrote  a  receipt  immediately  under  the 
forged  indorsement  in  the  words :  "  Received  for  Robert  Falcon, 
4,  Elm  Court  Temple,  5  January,  1815,  Geo.  Haddocks."  On  the 
following  day,  the  6th  January,  the  prisoner  wrote  to  the  prosecutor 
a  sort  of  journal  of  the  week's  occurrences,  and  therein  mentioned  the 
bill  in  question ;  but  only  stated  that  he  had  taken  it  for  acceptance, 
though  he  had  in  fact  received  the  money  the  day  before.  On 
the  9th  January  the  prosecutor  returned  to  town,  but  did  not  find 
the  prisoner  at  his  chambers,  he  having  previously  absconded.  In 
his  defence,  the  prisoner  said  that  he  received  the  money  for 
his  master's  use,  and  did  not  intend  to  apply  it  otherwise;  and 
he  assigned  as  the  cause  of  his  absenting  himself  some  unexpected 
distress  in  his  circumstances.  The  case  was  left  by  the  learned 
Judge  to  the  jury  to  consider,  whether,  under  the  circumstances  in 
evidence,  it  apoeared  to  them  that  the  prisoner  meant  only  to  receive 
the  money  for  nis  master's  use,  and  acted  under  a  supposition  that, 
in  the  situation  of  triist  in  which  he  was  placed,  he  had  a  right 
to  describe  himself  as  acting  by  procuration;  or  whether  he 
had  made  the  indorsement  and  received  the  money  for  the  purpose 
of  defirauding  his  master  or  the  bank.  The  jury  were  of  opinion 
•  that  it  was  for  the  purpose  of  fi'aud,  and  referred  to  the  prisoner's 
letter  of  the  6th  January,  wherein  he  only  spoke  of  having  taken 
the  bill  for  acceptance,  though  he  had  actually  received  the  money 
for  it  the  day  before,  and  they  accordingly  found  him  guilty.  But 
as  it  did  not  appear  that  the  prisoner  had  offered  to  make  use  of  the 
indorsement  to  transfer  the  bill  to  any  other  person,  or  to  enable 
himself  to  receive  the  contents  as  nolder  or  bearer,  having  on 
the  contrary  given  the  receipt  in  his  own  name  for  the  use  of 
his  master,  wnose  place  of  residence  was  truly  described  in  the 
receipt;  a  doubt  arose  whether  the  indorsement  was  such  an 
assignment  of  the  bill  as  is  meant  by  the  word  '*  indorsement,"  in  the 
statute.  And  upon  this  doubt  the  sentence  was  respited,  in  order 
to  take  the  opinion  of  the  Judges,  whether  the  prisoner  ought 
to  have  been  ac(|uitted,  either  on  the  special  circumstances  of 
his  conduct,  or  upon  the  more  general  question,  whether  a  false  as- 
sertion in  an  indorsement,  that  the  indorser  has  a  procuration,  with- 
out any  other  circumstance  of  falsehood  or  misrepresentation,  makes 
such  an  indorsement  a  forgery  within  the  statute.  The  case  was 
argued  at  great  length  before  the  twelve  Judges,  but  no  opinion 
was  ever  delivered,. the  prisoner  dying  in  Newgate  previously  to  the 
subsequent  sessions  at  tne  Old  Bailey,  {u) 

(u)  Maddock'8  case,  O.  B.  Oct.  1815,  and  argued  before  the  judges  in  Mich.  T. 
1815,  MS. 
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It  was  not  necessary  that  a  promissory  note  should  be  in  itself  neffo^  Box's  case. 
tiabky  in  order  to  make  it  such  a  note  as  might  be  the  subject  of  A  promissory 
an  indictment  for  forgery  within  the  repealed  statute,  2  Geo.  2,  c.  25.  jj^^j™ *^^*** 
The  prisoner  had  been  convicted  on  an  indictment  which  charged  within  the 
him  with  having  forged,  &c.,  a  certain  promissory  note  for  the  pay-  2  Geo.  2, 
ment  of  money,  which  was  as  follows  : —  ro^t"f  ^^ 

forgcty^ 

**  On  demand  we  promise  to  pay  Mesdames  Sarah  Willis  and  though  not 
Sarah  Doubtfire,  stewardesses  for  the  time  being  of  the  Provident  "^fif*****^^*- 
Daughters'  Society,  held  at  Mr.  Pope's,  the  Hope,  Smithfield,  or 
their  successors  in  office,  sixty-four  pounds,  with  5  per  cent  interest 
for  the  same,  value  received,  this  7tn  day  of  February,  1815. 

"  For  lelix  Calvert  and  Co. 

''  £64."  "  John  Forstbr." 

» 

It  was  moved,  in  arrest  of  judgment,  that  this  was  no  promissorv 
note ;  and  the  case  was  argued  before  the  twelve  Judges.  Their 
opinion  was  afterwards  delivered  by  Ije  Blanc,  J.,  to  the  following 
effect : — "  An  objection  was  taken  in  arrest  of  judgment,  and  argued 
before  all  the  Judges,  that  the  instrument  in -question,  such  as  it  is 
stated  in  the  indictment,  was  not  a  promissory  note  within  the 
statute,  so  as  to  be  the  subject  of  an  indictment  for  forging  or  utter- 
ing it,  knowing  it  to  be  forgeti  The  objection  to  this  instrument 
was  founded  on  this  circumstance,  that  it  appears  to  be  made  payable 
to  two  ladies,  describing  them  as  stewardesses  of  a  provident  society, 
or  their  successors  in  office ;  and  that  this  society  not  being  enrolled 
according  to  the  statute,  this  note  was  not  capable  to  enure  to  their 
successors,  and  was  not  negotiable.  The  Juoges  are  of  opinion  that 
this  is,  as  stated  on  the  indictment,  a  valid  promissory  note  within 
the  statute  of  Geo.  2.  It  is  not  necessary  that  such  a  note  should  be 
in  itself  negotiable ;  it  is  sufficient  that  it  should  be  a  note  for 
the  certain  payment  of  a  sum  of  money,  whether  negotiable  or  not 
And  though  these  ladies  were  not  at  the  time  legally  stewardesses, 
yet  it  was  a  description  by  which  they  were  known  at  the  time ;  and 
though  they  could  not  legally  have  successors  in  office,  yet,  in  case 
of  their  decease,  their  executors  and  administrators  might  sue,  and 
they  themselves,  during  their  life,  might  recover  on  it.  Therefore, 
it  is  an  instrument  capable  of  being  the  subject  of  forgery,  and  there 
is  no  ground  to  arrest  the  judgment ;  and  the  Judges  are  all  of 
opinion  that  the  conviction  is  right"  (v) 

Forging  a  bill  payable  to  the  prisoner's  own  order,  and  uttering  it  Birkett*s  case, 
without  indorsement,  as  a  security  for  a  debt,  was  holden  to  be  a  Forging  a  bill 
complete  offence.     The  count  in  the  indictment  more  peculiarly  W*^\oto 
applicable  to  the  facts  of  the  case  chained  that  the  prisoner  having  own  order, 
in  his  possession  a  paper  whereon  was  written  or  pnnted  to  the  fol-  and  uttering 
lowing  tenor :—  it  without 

"No    28  £  indorsement 

x^u.  ^o.  jmf  as  a  security 

"  Preston  Bank,  1 804.      for  a  debt, 

"  Pay  to  the  order  of  ^^^^  *^^  * 

1  .  -^  ,  cumplete 

value  received.  offence. 

"Atherton,  Greaves,  and  Denison." 
**  To  Joseph  Denison,  Esq.  and  Co.,  London." 
Entd. 

(v)  Rex  o.  Box,  1815.     6  Taunt.  326.    Russ.  &  Ry.  300. 
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did  forgCy&c  in  and  upon  the  said  paper  as  follows: — "231(r — 
"  35  :  3  :  5  "— "  16  August"—"  Two  mondis  after  date**— ^*  Mr. 
John  Birkett,  thirty-five  pounds  3 :  5  " — *^  R.N." — and  by  that  means 
did  foige,  &c.  a  bill  of  exchange  as  follows : — 

«No.  28.  £35:3:5. 


^'2310  Preston  Bank,  16  August,  1804. 

^'  Two  months  after  date  pay  to  the  order  of  Mr.  John  Birkett 
thirty-five  pounds  3  :  5,  value  received. 

'^Atherton,  Greaves,  and  Dbnison.^ 
^'  To  Joseph  Denison,  Esq.  and  Co.,  London. 
«  Ent4.  R.  N.,'' 

with  intent  to  defi^ud  Atherton,  Greaves,  &c.  Other  counts 
charged  an  uttering,  &c. :  and  others  an  intent  to  defi^ud  different 
persons,  and  amongst  others,  one  Matthew  Yates.  By  the  evidence 
of  the  wife  of  Matthew  Yates,  the  person  mentioned  in  the  indict- 
ment, it  appeared  that  her  husband  resided  at  Liverpool  and  kept  an 
inn  there,  to  which  the  prisoner  came  on  the  14th  of  the  preceding 
August,  with  a  horse,  and  continued  boarding  and  lodgmg  there 
until  the  27th  of  the  same  month.  Four  or  five  days  before  the 
27th,  a  person  came  to  the  inn  and  took  away  the  horse,  and  the 
witness  then  directed  the  waiter  to  carry  the  prisoner  his  bill ;  after 
which  the  prisoner  came  to  her  and  gave  her  the  bill  of  exchange, 
filled  up  as  stated  in  the  indictment,  saying  be  hoped  that  would 
satisfy  ner  for  what  he  had  had ;  to  which  she  answered,  '^  I  dare 
say  it  will;"  and  took  it  firom  him  and  kept  it  until  the  27th,  of 
August,  when  the  prisoner  was  apprehended.  Upon  cross-examina- 
tion, the  witness  said  that  the  prisoner  did  not  give  the  bill  of 
exchange  to  her  as  payment;  and  that  she  knew  she  could  make  no 
use  of  the  bill  until  the  prisoner  indorsed  it ;  ihat  he  told  her  he  did 
not  wish  to  discount  it,  and  would  pay  her  in  a  few  days  without  it 
She  further  stated,  that  she  considered  herself  as  keeping  the  bill  for 
the  prisoner,  and  not  for  herself.  It  was  further  proved,  that  the 
prisoner  had  been  a  clerk  in  the  house  of  Atherton  and  Co.  fix)m 
July,  1803,  to  July,  1804,  and  that  it  had  been  usual  in  that  house 
to  have  cheques  signed  *'  Atherton,  Greaves,  and  Denison"  kept  in 
a  drawer  within  the  proper  custody  of  two  superior  clerks,  but  ac- 
cessible to  the  prisoner,  who  was  sometimes  permitted  to  sign  them. 
It  was  also  proved,  that  the  whole  of  the  written  part  of  the  bill  of 
exchange  stated  in  the  indictment,  except  the  signature  ^^  Atherton, 
Greaves,  and  Denison,"  was  in  the  handwriting  of  the  prisoner. 
The  learned  Judge  left  the  case  to  the  jury,  tcllmg  them  that  the 
use  made  of  the  instrument  when  filled  up  by  the  prisoner,  though 
not  indorsed,  was  conclusive  evidence  of  the  firauaulent  intention, 
and  proved  as  well  the  counts  charging  the  actual  forgeiy,  as  those 
which  chaiged  the  uttering,  &c.,  knowing  it  to  have  oeen  foiged ; 
and  the  jury  returned  a  verdict  of  guilty.  But  the  learned  Judge 
afterwaros  respited  the  sentence,  doubting  whether  he  ought  not  to 
have  left  the  question  of  firaudulent  intention  more  open  to  the  jury; 
in  which  case  they  might  have  found  that  the  prisoner  did  not  mean 
to  defraud  any  person,  but,  by  paying  his  reckoning  and  taking  back 
the  bill,  to  make  no  further  use  of  it     The  case  was  taken  into  con- 
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sideration  at  a  meeting  of  all  the  Judges  in  Easter  term,  11  th  May, 
1805,  when  they  were  of  opinion  that  the  facts  stated  amounted  to 
forgery,  and  with  a  fraudulent  intent ;  the  bill  having  been  given  to 
the  landlady  to  obtain  credit,  though  as  a  pledge  only,  (tr) 

We  have  seen  that  where  a  prisoner  was  indicted  for  foiving  an  Bills  of  ex- 
acceptance  of  a  bill  of  exchange,  and  it  appeared  that  at  me  time  cbMigedefcc- 
when  the  acceptance  was  written,  a  blank  was  left  in  the  bill  for  the  acceptances 
drawer's  name,  it  was  held  that  the  indictment  was  not  supported,  as  were  forged 
the  instrument,  to  which  the  foiged  acceptance  was  affixed,  was  not  "P<*"  **°^ 
at  the  time  of  the  foi^ry  a  bill  of  exchange,  there  being  no  drawer's 
name.(^)  And  where  upon  an  indictment  containing  countsfor  forging 
and  uttering  a  bill  ot  exchange,  it  was  proved  that  the  prisoner 
wrote  the  acceptance  on  a  blank  stamp,  and  the  bill  was  drawn  two 
days  afterwaros  in   the  absence  of  die  prisoner;    Patteson,  J., 
doubted  whether  the  chai^  of  forgery  could  be  supported,  because 
at  the  time  when  the  acceptance  was  written  on  the  stamp,  it  was-  a 
blank  pi^r,  but  said  that  it  was  not  very  material  if  the  prisoner 
uttered    the    bill    afterwards,  knowing  Uie    acceptance   to    be  a 
foigery.  (y) 

We  may  now  shortly  consider  the  questions  which  have  arisen  as  Cases  as  to 
to  the  instruments  which  may  be  considered  as  receipts  within  the  "  "^^^'P^- 
statutes. 

In  a  case  where  the  prisoner  was  indicted  for  uttering  a  forged  JSf^''.?*^* 
**  receipt  for  money,"  in  the  following  words,  "  Received  the  con-  ^^l^  contents 
tents  above,  by  me,  Stephen   Withers;"  it  appeared  in  evidence  above, by 
that  he  was  employed  by  a  person  who  kept  a  lottery-office,  to  carry  ?®»?*.     »  ^ 
out  the  prize-money,  with  an  account  of  the  deductions,  and  to  pay  ^^^^  statement 
it  to  the  party,  and  bring  back  his  receipt;  and  that  the  following  of  the  receipt 
account  was  delivered  to  him,  with  money  to  pay  the  balance —         *"  **^  '"J^'t 


settimr  forth 


setting  ton 
"No.  38,811.  thebUl  of 


"Mb.  Withers.  £.    s.  d.    itenytowhich 

It  referred. 


"  One-16th  of  a  20i  prize  .  .  . 

"  Deduct    for  expenses,  advances,    and  remitting 

money  to  you  -  -  -  . 


£. 

8.    d. 

1 

5     0 

0 

1     0 

14    0" 


That  upon  producing  this  account  again,  when  he  settled  his  ac- 
counts with  his  employer,  the  receipt  stated  in  the  indictment  was 
at  the  bottom  of  it ;  and  that  he  had  not  paid  the  money  to  Mr. 
Withers,  whose  handwriting  had  been  foreed.  It  was  objected  on 
behalf  of  the  prisoner,  that  this  receipt  did.  not  correspond  with  the 
indictment;  n>r  nothing  was  set  forth  but  the  receipt  as  for  the 
contents  above  ;  and  that,  together  with  the  bill  of  particulars,  was 
one  entire  thing  ;  and  it  being  set  forth,  "  which  said  false  receipt, 
&C.,  is  as  follows,"  the  whole  ought  to  have  been  set  forth,  and  not 
part  only,  namely,  "  the  contents  above^  which  did  not  appear  to  be 

(w)  Rei9.  Birkctt,  Russ.  &  Ry.  86.  Rob.  117,  on/e,  p.  352.     Reg.  e.  Bartlctt, 

(x)  Reg.  V.  Buttennick,  2  M.  &  Rob.  2  M.  &  Rob.  362,  ante,  p.  356.     Reg.  v. 

196.  Parke,  B.,  an/e.p.  323.  Lee,  2  M.  &  Rob.  281,  ante,  p.  387,  and 

(y)  Reg.  9.  Cooke,  8  C.  &  P.  582.   See  other  cases,  aw/e,  351,  «f  te^.,  as  to  the 

Reg.  o.  Hawkes,  2  Moo.  C.  C.  R.  60,  sufficiency  of  bills  of  exchange,  &c,  in  point 

anUi  p.  352.     Reg.  v,  Kinnear,  2  M.  &  of  form. 
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A  forced  re- 
ceipt for  bank 
notes  was  not 
a  recoipt  for 
money  or 
poods,  within 
the  *2  Geo.  2, 
c.  2.}.    But  an 
entry  of  the 
receipt  of 
money  or 
notes,  made  by 
a  cashier  of 
the  Bank  of 
England,  in 
the  bank-book 
of  a  creditor, 
was  an  ac- 
VQVHtable 
re^^ifft  for  the 
payment  of 
money  within 
tho  7  Greo.  2, 
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the  same,  nor  to  be  a  receipt  for  money.  And  it  was  also  niged 
after  conviction,  in  arrest  of  judgment,  that  it  did  not  appear  by  the 
receipt  set  out  in  the  indictment  that  it  was  a  receipt  for  money,  or 
what  it  was  for;  and  that  being  only  for  the  contents  above,  and 
nothing  set  forth  to  shew  what  they  were,  or  explain  the  receipt,  it 
was  unmtelligible.  The  Judges  were  of  opinion  that  the  indictment 
was  sufficient,  for  it  was,  **  Received  the  contents  ahove^  which 
shewed  it  to  be  a  receipt  for  something,  though  the  particulars  were 
not  expressed ;  and  it  was  laid  to  be  a  forged  receipt  Jor  money, 
under  the  hand  of  Stephen  Withers,  for  121 4«. ;  and  the  bill  itself 
was  only  evidence  of  the  fact,  and  shewed  it  to  be  a  receipt  ybr 
money  as  charged,  (e) 

It  has  been  admitted  that  bank  notes  are  not  considered  as  money 
or  goods,  within  the  2  Geo.  2,  c.  25.  But  it  appears  to  have  been 
holden,  in  the  same  case,  that  an  entry  of  the  receipt  of  money  or 
notes  made  by  a  cashier  of  the  Bank  of  England  in  the  bank-book 
of  a  creditor,  was  an  accountable  receipt  for  the  payment  of  money 
within  the  repealed  statute  7  Geo.  2,  c.  22.  The  indictment  against 
the  prisoner  contained  a  great  number  of  counts :  one  set  framed  on 
the  2  Geo.  2,  c.  25,  and  31  Geo.  2,c.  22,  s.  78,  chaig:ing  the  prisoner 
with  forging  and  uttering  a  certain  receipt  for  money,  viz.  "  1777, 
June  16,  Bank  notes,  C.  £3210,"  with  intent  respectively  to  defiraud 
the  Bank  of  England  and  the  London  Assurance  Company;  the 
other  set  framed  on  the  7  Geo.  2,  c.  22,  charging  the  prisoner  with 
altering  and  uttering  a  certain  accountable  receipt  for  bank  notes  for 
payment  of  money,  (setting  it  out  as  before,)  viz.  ^^  the  said  sum  of 
210/.,"  by  prefixing  the  figure  3  to  the  said  figures  and  cypher  210i, 
whereby  tne  words,  &c.,  "  1777,  June  16,  Bank  notes,  C.  £210," 
together  with  the  figure  3,  imported  that  J.  C,  a  clerk  of  the  Ba{ik 
of  England,  had  received  bank  notes  to  the  amount  of  3210iL  with 
the  like  intent.  Upon  the  evidence,  it  appeared  that  the  London 
Assurance  Company,  to  whom  the  prisoner  was  accomptant,  kept 
their  cash  with  the  Bank  of  England ;  for  which  purpose  the  Bank 
furnished  the  London  Assurance  with  a  book,  the  title  of  which  was 
"  Debtor,  the  Bank  of  England  with  the  London  Assurance,  Credi- 
tor." On  the  debtor  side,  the  clerk  of  the  Bank,  when  any  money 
or  bank  note  was  sent  to  him,  entered  the  date,  and  what  it  was 
that  was  paid  in ;  then  he  signed  his  name,  and  afterwards  wrote  the 
sum,  putting  a  bar  or  dash  before  the  figures,  in  order  to  prevent 
another  figure  being  prefixed  or  subjoined ;  and  when  the  London 
Assurance  sent  for  money,  the  cashier  of  the  Bank  wrote  offeo  much 
from  their  bank-book ;  which  bank-book  was  kept  by  the  prisoner, 
as  accomptant  to  the  company,  and  sent  by  him  to  the  Bank  as 
occasion  required.  On  the  16th  June,  1777,  the  company  paid  into 
the  Bank  the  sum  of  210i,  which  was  received  by  a  clerk  of  the 
name  of  John  Clifford,  who  made  an  entry  in  the  book  as  follows, 
"  1777,  June  16,  Bank  notes,  C.  £210,"  to  which  sum  the  prisoner 
prefixed  the  figure  3,  making  thereby  the  sum  received  appear  to 
nave  been  32 1  Oi  The  fact  of  prefixing  the  figure,  in  the  manner 
charged  in  the  indictment,  havinsj  been  brought  home  to  the 
prisoner^  it  was  first  objected  that  the  case  was  not  within  the  first 


(a)  Testick's  case,  177^.     2  East,  P.O.  c.'lP,  t.  36.  p.  926. 
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«et  of  counts,  which  were  iramed  on  the  2  Geo.  2,  and  31  Geo.  2, 
those  statutes  being  confined  to  receipts/or  money  or  goods^  and  this 
being  a  receipt  for  bank  notes^  which  were  neither  money  nor  goods ; 
and  that  the  legislature  had  so  thought,  by  passing  the  7  Geo.  2,  in 
which  bitU^  notety  &c.  are  particularly  mentioned.  And  this  objection 
was  allowed.  But  the  prisoner  was  convicted  on  the  second  set  of 
counts,  framed  on  the  7  Geo.  2,  c.  22  :  and  two  points  were  reserved 
for  the  consideration  of  the  Judges ;  first,  whetner  the  entry  made 
by  the  cashier  in  the  bank-book  could  be  considered  as  an  account- 
nble  receipt  for  the  payment  of  money  within  that  statute;  and, 
secondly,  that  the  intent  to  defraud  a  cwporationy  (the  Bank  of 
England  and  the  London  Assurance  Company  being  the  corpora- 
tions stated  in  the  indictment,)  was  not  within  the  statute ;  which 
was  confined  to  forgeries  committed  with  intent  to  defiraud  any 
jyerson.  It  is  said  that  the  Judges  were  clearly  of  opinion  on  the  first 
)M>int  that  an  entry  in  a  bank-book  was  an  accountable  receipt  within 
the  meaning  of  the  act.  But  no  opinion  was  publicly  given ;  and 
the  matter  became  unimportant  in  the  particular  case,  as  tne  Judges 
decided  the  second  point  in  favour  of  tne  prisoner,  and  he  was  dis- 
charged, (a) 

In  the  following  case  the  point  arose  as  to  the  necessaiy  averments  Huotor'scase. 
in  the  indictment  of  the  instrument  in  question  purporting  to  be  Themere 
and  being  a  receipt,  where  it  did  not  necessarily  purport  to  be  such  «g"ing  c<^rta»" 
on  the  face  of  it.     The  indictment  charged  that  tne  prisoner  had  in  asBignment 
his  possession  a  certain  navy-bill,  (which  was  set  forth  according  to  for  payment  of 
its  tenor  and  effect,)  under  which  navy-bill  there  was  contained  a  n^^^yn^ 
certain  order  in  writing  for  payment,  called  an  assignment,  &c.,  and  not,  unless 
upon  which  there  was  contained  a  certain  indorsement,  partly  printed  connected  with 
and  partly  written,  by  one  Wm.  Davis,  chief  clerk  to  the  comptroller  p^^^rt  on'thc 
of  his  Majesty's  navy,  in  his  office,  for  bills  and  accounts,  to  the  face  of  the 
following  tenor  and  effect :  "  The  certificate  within  mentioned  is  writing  to  be 
indorsed  by  Edward  Wilson,  payable  to  Mr.  Wm.  Thornton;  T.  \J^X^;  *"'* 
Davis:"  and   that  the  prisoner  forged,  &c.,  a  certain  receipt  for  therefore*  be 
money,  to  wit  for  the  sum  of  25/.  mentioned  and  contained  m  the  averred  that 
said  paper,  &c.  called  a  navy-bill,  which  forced  receipt  was  as  follows;  J^®  "to/ct^her 
that  is  to  say,  "  Wm.  Thornton,"  "  Wm.  Hunter :"  with  intention  to  with  the  sig- 
defraud  the  king,  against  the  form  of  the  statute,  &c.     A  second  natures,  did 
count  stated  the  navy-bill,  the  order  for  payment  and  indorsement,  J^J^^*,  ^ 
as  in  the  first  count ;  and  then  stated,  that  to  the  said  last-mentioned  receipt, 
navy-bill  was  annexed  and  written  a  certain  false,  forged,  &c  receipt 
for  money,  to  wit,  for  the  sum  of  25/.,  in  the  said  last-mentioned  pa- 
per, called  a  navy-bill ;  which  said  false,  forged,  &c.,  receipt  for 
money  was  as  follows :  that  is  to  say,  "  Wm.  Thornton,"  "  Wm. 
Hunter;"  and  that  the   prisoner  knowingly  uttered  the  said  last- 


(a)  Harrison*!  case,  1777,  1  Leach, 
180.  2  East,  P.  C.  c.  19,  s.  36,  p.  926. 
In  the  last  authority  the  point  respecting 
the  aceountabk  receipt  u  not  reported  ;  but 
it  is  referred  to  as  being  stated  in  I  Leach ; 
and  it  is  observed  that,  in  a  subsequent 
case,  (Lyon*s  case,  2  East,  P.  C.  c.  19, 
8.  36,  p.  934).  Grose,  J.,  alluded  to  the 
ground  upon  which  this  point  was  decided, 
and  said,  *'  that  in  Rex  r.  Harrison,  the 
book  in  which  the  entry  was  made  imported 
to  be  a  book  containing  receipts  for  money 


received  by  the  bank  from  their  customers, 
and  therefore  shewed  that  the  money  was 
received  from  the  party  to  whom  the  book 
belonged."  Mr.  East  also  observes,  that 
it  does  not  appear  whether  the  opinion 
of  the  Judges  upon  this  point  was  formed 
with  reference  to  the  manner  in  which  the 
offence  was  laid  in  the  indictment.  The 
defect  upon  which  the  Judges  decided  in 
favour  of  the  prisoner  was  removed  by  the 
18  Goo.  3,  c.  18,  now  repealed.  And  see 
the  1  Wm.  4,  c.  66,^1.  28,  ante,  p.  4 10. 
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mentioned  forged,  &C.5  receipt  for  money,  with  intent  to  defraud  the 
king.  Other  counts,  nearly  similar,  chained  the  instrument  foi]ged 
to  be  an  acquittance ;  and  some  of  the  counts  stated  the  intention  to 
be  to  defraud  Wm.  Thornton  and  other  persons.  Upon  the  evi- 
dence, it  appeared  that  Edward  Wilson,  who  had  been  pilot  of  the 
Lord  Mulgrave,  having  received  from  his  captain  a  certificate  of  his 
service,  sent  it  to  Wm.  Thornton,  to  receive  his  wages.  That  the 
prisoner  was  a  clerk  in  the  comptroller's  office ;  and,  being  employed 
to  forward  the  pilot's  bill  through  the  office,  got  into  his  bands  the 
bill  stated  in  the  indictment,  and  carried  it  with  the  order  for  pay- 
ment and  indorsement  upon  it,  which  were  necessary  for  receiving 
the  money,  to  the  cashier  of  the  pay-office ;  having  wafered  to  one 
side  of  the  bill,  on  which  was  written  the  sum  25/.,  under  those 
figures,  a  fourpenny  stamp  used  for  receipts,  on  which  were  written 
the  names  of  "  Wm.  Thornton,"  "  Wm.  Hunter,"  without  any  words 
importing  that  they  had  received  the  money.  And  it  was  proved 
that  the  cashier  was  in  the  habit  of  paying  navy-bills  on  the  owner's 
name  being  written  under  the  sum,  without  any  other  receipt  It 
appeared,  on  producing  the  bill,  that  the  name  Major  Woolhead  was 
written  at  the  bottom  of  it ;  with  respect  to  which  it  was  proved  that 
it  was  usual  to  have  his  name  to  the  bills,  as  without  it  tney  did  not 
regularly  pass  through  the  office ;  but  that  a  bill  would  not  be  stop- 
ped if  his  name  were  not  put  to  it.  There  also  appeared  on  one 
side  of  the  bill  the  initials  of  Mr.  Davis's  name,  T.  D.  which  were 
not  stated  in  the  indictment  The  prisoner  having  been  convicted, 
judgment  was  respited,  to  take  the  opinion  of  the  twelve  Judges  on 
the  case ;  and  it  was  argued  before  them  that  the  indictment  was 
defective  upon  several  grounds :  and  amongst  others,  first,  because  it 
did  not  appear,  by  the  tenor  of  the  instrument  as  set  forth  therein, 
that  it  was  a  receipt;  and  secondly,  because  there  was  nothing 
stated  in  the  indictment  to  shew  that  this  could  operate  as  an  acquit- 
tance. And  judgment  was  arrested,  on  the  ground  that  it  did  not 
appear  on  the  face  of  the  indictment,  nor  was  it  shown  by  averment 
that  the  instrument  was  a  receipt.  Grose,  J.,  in  delivering  the 
opinion  of  the  Judges,  said,  "  that  it  was  not  enough  to  call  the 
signature  of  the  two  names,  *  Wm.  Thornton,'  and  *  Wm.  Hnnter,'  a 
receipt,  for  they  did  not,  standing  by  themselves,  purport  to  be  a  re- 
ceipt ;  and  therefore,  the  indictment  should  have  averred  that  the 
said  names,  *  Wm.  Thornton,'  and  *  Wm.  Hunter,'  written  on  the 
said  paper,  imported  and  signified  that  the  said  Wm.  ThortUon  and 
Wm.  Hunter  had  received  the  sum  of  twenty-five  pounds  mentioned 
in  the  said  paper  writing.  This  is  undoubtedly  the  law  upon  this 
subject ;  therefore,  as  the  words  *  Wm.  Thornton,  Wm.  Hunter,'  do 
not  import  to  be  a  receipt,  and  there  being  nothing  to  explain  the 
import  of  these  words,  or  to  show  that  they  were  in  any  way  intended 
to  signify  that  those  persons  had  received  the  money,  this  indictment 
is  clearly  bad  on  the  first  count ;  and  as  the  same  objection  applies  in 
substance  to  the  second  count,  though  it  is  difierent  in  point  of 
form,  the  majority  of  the  Judges  are  of  opinion  that  the  judgment 
ought  to  be  arrested."  {b) 

(6)  Hunter's  case,  1794.  2  Leacb,  624.  ler,  J.,  thought  the  second  count  might 
2  East,  P.  C.  c.  19,  s.  36,  p.  928  ;  and  see  be  supported,  considering  this  to  be  as 
ufUe,  p.  377.  In  2  East,  it  is  said  that  Bui-      much  a  receipt  as  the  writing  a  name  was 
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Upon  the  authority  of  the  foregping  case,  it  was  holden  that  an  Thompson'? 
indictment  for  forging  the  word  "  settled,"  at  the  bottom  of  a  bill  of  p"?-  ^" 
parcels,  must  show  by  proper  averments  that  it  is  a  receipt.     The  for'^Jri^ 
mdictment  charged  that  the  prisoner  did  foi^e,  &c.  a  certain  receipt  the  word 
for  moneys  to  wit^  for  the  sum  of  one  pound,  one  shilling,  and  six-  "  ^?^*" 
pence ;  which  said  false,  forged,  and  counterfeited  receipt  for  money  ^\  ^j]]^  ^^ 
IS  as  followeth,  that  is  to  say,  ^'  Settled,  J.  M."    Other  counts  called  shew  by  pro. 
it  an  acjuUtanoe.     It  was  objected  on  behalf  of  the  prisoner,  that  pertvermcnto 
the  indictment  should  have  shown,  by  proper  averments  that  this  receipt*  But 
was  a  receipt  for  money,  according  to  tne  determination  in  Hunter^s  this  was 
case,  (b)    On  the  part  of  the  prosecution,  it  was  contended  that  it  did  ?[[^!*^ .'" 
purport  to  be  a  receipt  made  by  a  person  who  had  a  right  to  demand  ^^^  ^'""^ 
money ;  that  the  evidence  proved  that  the  right  arose  from  the  sale 
and  delivery  of  goods  according  to  the  bill ;  and  that  it  was  sufficient 
if  the  instrument  appeared  upon  the  evidence  to  be  of  the  descrip- 
tion stated  in  the  mdictment :   and  Testick^s  ccue  (c)  was  citecL 
And  it  was  further  contended  that,  as  the  stamp  ac^  (25  Geo.  3, 
c  S5,  s.  7,)  had  enacted  that  every  note,  memoranaum,  &c.  signifying 
or  denoting  any  debt,  account,  or  demand  beins  paid,  settled^  &c. 
should  be  deemed  and  taken  to  be  a  receipt  within  the  meaning  of 
the  act,  the  necessity  of  averring  such  an  instrument  as  the  present 
to  be  a  receipt  was  taken  away.  jBut  the  court  held,  on  the  authority 
of  Hunter^s  ca8e,{b)  that  the  mdictment  was  defective,  (d) 

But  this  case  has  been  since  expressly  overruled,  and  it  has  been  a  count  sot- 
held  that  a  count  setting  out  as  an  acquittance  an  invoice  of  goods  tingoutabiir 
sold,  with  the  word  "settled"  at  the  foot,  and  signed  with  a  name  in  « "Settled •'a?* 
full^  is  good  without  any  averment  of  the  meaning  of  the  word  the  bottom  and 
**  settled."   A  count  charged  the  prisoner  with  uttering  the  follow-  ?'gn«d  in  full 

out  any  cxpla* 
natofy  aver- 
ment. 

"Bought  of  Laing  and  Son, 
"  Wholesale  Druggists,  Bristol. 
"  6  Quarts  of  settledated  striking  acid. 

"  Sam.  Huohes." 
"Settled,  £4:  0:  0" 

and  it  was  objected  on  the  authority  of  the  preceding  case  that  this 
count  was  bad,  as  there  was  no  averment  as  to  the  meaning  of  the 
word  **  settled."  It  was  further  urged,  that  if  the  word  "  settled  ** 
had  any  definite  meaning,  it  meant  a  receipt,  as  was  held  in  Spate- 
farthy  q.  t  v.  Alexander^  {e)  and  as  the  legislature  must  be  taken  to 
have  meant  different  things  by  the  words  "receipt"  and  "acquit- 
tance," the  court  coiUd  not  say  that  it  was  an  acquittance.  But 
upon  a  case  reserved,  the  Judges  were  unanimously  of  opinion  that 
the  count  was  good.  (/) 

an  indorsement  on  a  bill  of  exchange ;  but 
to  this  it  was  answered,  that  an  indorsement 
was  complete  by  writing  the  name  on  the 
bill  without  any  thing  more  ;  whereas  the 
name  itself,  as  stated  in  the  indictment, 
was  no  receipt,  though  the  name  coupled 
with  the  navy-bill,  might  together  form  a 
receipt.     But  then  it  ought  to  be  so  stated. 

(b)  Ante,  p.  506. 

(cj  ^n/e,  p.d04. 


ing  acquittance  for  money,  viz : — 
"  May  4,  Mr.  Martin. 


{d\  Thompson's  case,  cor,  Thomson,  B., 
and  Graham,  B.,  O.  B.  1801.  2  Leach. 
910. 

(e)  2Esp.  R.621. 

(  /)  Rejc.  V,  Martin,  R.  &  M.  C.  C.  It 
483.  7  C.  &  P.  549.  See  this  case,  atUe, 
p.  373,  note  (z),  as  to  the  description  ox 
a  receipt  under  the  2  &  3  Wm.  4,  c.  123, 
8.  3,  and  as  to  the  intent  to  dcfinuid,  atOe, 
p.  3tJ3. 
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An  indictment 
for  forging  the 
following 
receipt, 

"£lb*.  15«.6</. 
for  the  high 
constable, 
J.  Hughes*** 
docs  not 
require  expla- 
natory avcr- 
n\cnts. 


The  word 
"  paid,'*  at  the 
bottom  of  a 
bill  imports  a 
receipt  or 
acquittance 
for  money. 
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The  indictment  charged  the  prisoner  with  foiging  a  certidn 
receipt  for  the  payment  of  money,  in  form  following  (that  is  to 
say)  :— 

«  6*^.  January,  1830, 
"£16:   15:  6 

*^  For  the  High  Constable, 

^^  James  Huques.'' 

with  intent  to  defraud  J.  Grundy.  It  was  objected,  that  the  docu- 
ment set  out  was  not  on  the  &ce  of  it  necessarily  ^^a  receipt  for  the 
payment  of  money.^  The  words  were  in  themselves  quite  ambigu- 
ous, and  might  as  well  be  constnied  to  import  that  Hughes  had  paid 
money  for  the  high  constable,  as  that  he  had  received  it  for  mm ; 
neither  was  it  to  be  deemed  a  receipt,  because  the  prosecutor  had 
called  it  by  that  name  in  the  indictment.  He  should  have  gone 
further,  and  explained  by  reference  to  the  other  documents,  or  to 
the  course  of  business,  how  the  instniment,  in  itself  ambiguous, 
came  to  have  the  effect  of  a  receipt  (a)  Alderson,  B.,  '*  The 
cases  cited  are  clearly  distinguishable  from  the  present.  In 
Hunter's  ccue^  the  forgery  consisted  in  merely  counterfeiting  the  sig- 
nature of  the  party,  which,  of  course,  meant  nothing  without  refer- 
ence to  other  documents.  In  ThompsorCs  case,  the  foi^gery  consisted 
in  writing  the  word  ^'  settled  "  on  an  account ;  that,  also,  was  an  ex- 
pression in  itself  entirely  ambiguous:  it  miffht  mean  either  that  the 
party  was  satisfied  as  to  the  correctness  of  tne  items,  or  that  he  had 
received  the  amount  But  indeed,  that  case  has  been  expressly 
overruled  by  Hex  v.  Martin.  I  think  there  is  nothing  in  the  ob- 
jection." (A) 

So  where  on  an  indictment  for  foi^ng  and  uttering  an  acquittance 
and  receipt  for  money,  it  appeared  that  the  prosecutrix  gave  the  pri- 
soner the  bill  of  a  Mr.  Sadler,  a  cheesemonger,  with  money  to  pav 
that  bill  and  a  variety  of  others,  and  the  prisoner  brought  the  bill 
back  again  to  the  prosecutrix,  with  the  words  **  Paid,  sadler,''  at  the 
bottom  of  the  bill,  with  a  little  «,  and  no  christian  name,  and  Sadler 
proved  that  he  never  signed  any  bills  in  such  manner,  with  a  little  s 
and  no  christian  name,  but  all  his  bills  had  his  initials,  **  S.  Sadler  " 
to  them  ;  it  was  contended,  that  the  words  ^'  Paid,  sadler,"  did  not 
necessarily  import  a  receipt  by  Sadler,  but  they  might  be  a  memo- 
randum of  the  prisoner  of  her  having  paid  the  money  to  him.  But 
Ix>rd  Denman,  C.  J.,  in  summing  up,  said :  "  You  must  be  satisfied 
that  this  was  a  receipt  for  money,  and  I  apprehend  that  that  does 
not  admit  of  any  kind  of  doubt  The  prisoner  clearly  produced  it 
as  a  receipt ;  but  it  is  said  that  it  might  be  merely  a  memorandum 
of  her  own,  denoting  that  she  had  paid  the  bill ;  but,  I  apprehend 
that  where  a  person  writes  under  a  bill  the  word  ^^  paid,"  with  the 
name  of  the  tradesman,  it  will  be  difficult  to  say  that  it  does  not 
purport  to  be  a  receipt  for  the  money."  (t) 


(ff)  Hanter*8  case,  ante,  note  (b). 
Thompson's  case,  tmte,  note  (d),  and  Rex 
V.  Barton,  patt,  p.  509,  note  (/),  were 
cited. 

(A)  Reg.  V,  Boardman,  2  M.  &  Rob. 
147.     2Lew.  J8I. 


(0  Reg.  V.  Houseman,  8  C.  &  P.  ISa 
The  report  does  not  set  out  the  bill.  At 
the  prosecutrix  proved  that  she  had  had  bills 
from  Sadler,  weekly ;  that  his  former  bills 
were  receipted  by  himself,  and  she  did  not 
think  thej  had  a  small  s  on  them,  and 
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Forging  or  uttering  a  receipt  at  the  foot  of  an  account  was  not  An  indictment 
within  the  2  Geo.  2,  c.  26,  if  such  receipt  was  signed  with  the  ***'' j?"*'?^  V 
initials  only,  and  there  was  nothing  in  the  indictment  to  explain  {[nth  mftUU 
what  those  initials  meant,  though  such  receipt  was  described  as  only  must 
being  in  the  handwriting  of  a  person  whose  name  agreed  with  those  f^.«)^what  the 
initials,  and  was  stated  to  have  been  written  by  him  as  a  receipt  for  ^^  ^h^|     ' 
other  money,  and  falsely  affixed  at  the  foot  of  another  account  An  connection 
indictment  for  forging  or  uttering  a  receipt  in  the  name  of  T.  S.,  ^^ *■***• 
should  show  that  T.  S.  was  a  person  to  whom  the  money  might  ^^^y  ^],o^ 
have  been  paid,  (j  )    The  indictment  stated  that  a  precept  had  been  mitials  they 
issued  by  Christopher  Hindle,  one  of  the  high  constables  for  the  "*  ""^  **^ 
hundred  of  Blackburn,  directed  to  the  overseers  of  the  poor  of 
Clayton-le-dale,  to  collect  21/.  lis.  ^cL;  that  a  receipt  for  money, 
viz.  for  the  sum  of  21t  11«.  4e2.,  had  been  forged,  by  falsely  affixing 
and  cementing  to  the  said  precept,  at  the  foot  thereof,  a  certain 
receipt  in  the  handwriting  of  one  Henry  Hargreaves,  of  the  tenor 
following,  that  is  to  say,  "  1 825,  Rec<*.,  H.  H.,"  which  had,  before 
then,  been   made  and  written  by  the  said  Henry  Hargreaves,  as 
a  receipt  for  certain  other  money,  and  that  the  prisoner  published 
the  said  forged  receipt  as  and  for  a  true  and  genuine  receipt  for  the 
said  sum  of  211,  lis.  4(^.,  with  intent  to  defraud  the  said  Henry 
Hargreaves.     A  motion  was  made  in  arrest  of  judgment,  on  the 
fl;round  that  there  should  have  been  some  averment  or  innuendo  to 
have  explained  what  was  meant  by  the  abbreviated  word  •*  Roc^." 
and  what  by  the  initials  *'  H.  H."  {k)  The  indictment  appeared  to 
Bayley,  J.,  to  be  open  also  to  another  objection,  viz.  that  it  was  not  shown 
what  connection  Henry  Hargreaves  had  with  Hindle  or  with  the  re- 
ceipt    And  upon  a  case  reserved,  the  Judges  held  the  indictment  bad, 
beotuse  there  was  nothing  to  show  what  the  initials  ^^  H.  H."  meant, 
or  what  connection  Hargreaves  had  with  Hindle  or  with  the  receipt (/) 

The  prisoner  was  convicted  upon  an  indictment,  which  chaigea  A  pay-toijeant 
that  he  did  feloniously  forge  a  certain  receipt  for  money,  which  was  ^^I^-^fU^j!^*^*^ 
as  follows  :—  the  ^ymw^ 

■  receipt  for  a 

"  Received  the  22nd  day  of  May,  1834,  of  Messrs.  Cox  and  Co.,  J)!"?^  Ijy'"*^^ 

Paymasters,  Royal  Regiment  of  Artillery,  the  sum  of  £13  sterling;,  guiMiitonce 

being  a  part  of  subsistence  for  a  detachment  of  Captain  Bayley  s  of  a  company 

company,  second  battaUon  Royal   Artillery  at  Woolwich,  for  the  of'Ma*"**He 

month  of  June,  1834.  erased  May 

"  R.  M.  PouLDEN,  Lieutenant  Royal  Artillery."  and  inserted 

June,  and 

with  intent  to  defraud  R.  H.  Cox  and  others.     There  was  another  ceipt  to  a  ' 
count  for  feloniously  uttering  a  like  forged  receipt  for  money,  knowing  tradesman* 


Sadler  never  signed  with  a  little  t,  and  no 
Christian  name ;  it  might,  perhaps,  admit 
of  some  doubt  whether  the  fidse  writing 
bore  such  a  resemblance  to  the  ffenuine 
receipts  as  to  constitute  forgery ;  Clinch's 
case,  1  Leach,  540,  anUj  p.  350,  and  Rex  o. 
Fitzgerald,  I  Leach,  *20,  ante,  p.  351, 
seem,  however,  to  favour  the  opinion  that  it 
would  constitute  forgery.    C.  S.  6. 

{J)  These  positions  are  taken  from  the 
marginal  note  in  R.  &  M.'C.  C.  R.,  but, 
perhaps,  they  are  hardly  dedocible  from  the 
case  itselC  C.  S.  6. 


(k^  Hunter*s  case,  ante,  p.  506,  note  (b), 
Testick*s  case,  ante,  p.  504,  note  (2),  and 
Thompson's  case,  ante,  p.  507,  note  (</), 
were  cited. 

(/)  Rex  V.  Barton.  R.  &  M.  C.  C.  R. 
141.  In  order  to  avoid  any  such  objec- 
tions as  were  raised  in  this  case,  the  better 
course  in  similar  cases  would  bo  to  describe 
the  instrument  as  '*a  certain  receipt  for 
money,  that  is  to  say,  a  receipt  for  the  sum 
of  3^/*  which  has  been  held  to  be  sufficient. 
See  ante,  p.  373,  and  note  (z),  ibid. 
C.  S.  G. 
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who,  accorling 
to  the  nsuat 
practice,  ad- 
▼anced  the 
sum  to  the 
fyrisoner,  tad 
seat  the  rc- 
oeipt  to  the 
agent  of  the 
ve^ment,  tirho 
ipatd  the 
amount.    An 
indictment 
for  forgery, 
describing  the 
ingtrument 
«s  a  receipt, 
I  held 


Same  point  ai 
in  the  preced- 
ing case. 
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it  to  be  forged,  and  several  other  counts,  upon  which  no  question 
arose.  It  appeared  that  in  May,  1834,  Lieutenant  Poulden  had  the 
chaige  of  a  detachment  of  Captain  Bajle  j's  company  of  thesecond  bat- 
talion royal  artillery  at  Woolwich,  of  which  he  was  also  the  paymaster ; 
the  prisoner  was  acting  under  him  as  pay-^eijeant  The  following 
is  the  mode  by  which  the  subsistence  money  is  provided  : — ^The 
pay-serjeant  makes  out  for  the  use  of  the  paymaster,  at  the  banning 
of  every  month,  an  abstract  of  the  subsistence  money  which  will  be 
wanted  for  the  soldiers  during  the  ensuing  month,  and  the  paymaster 
gives  information  to  Messrs.  Cox  and  Greenwood,  the  agents  of  the 
regiment,  accordingly.  The  pay-seijeant,  in  order  to  receive  this 
money,  brings  to  the  paymaster,  about  once  a  week,  a  receipt,  partly 
printed  and  partly  filled  up  by  himself,  in  the  form  above  set  forth, 
and  upon  obtaining  the  paymaster's  signature  thereto,  he  gets  cash 
for  it  firom  any  of  the  neighbouring  tradesmen,  who  afterwards 
either  pass  it  to  others  or  send  it  up  through  their  bankers  to  Messrs. 
Cox  and  Greenwood,  who  ultimately  pay  the  amount  to  the  bearer. 
In  the  present  case  the  prisoner  brought  the  instrument  in  question 
to  LieuL  Poulden,  on  the  22nd  of  May,  filled  up  as  a  receipt  for  sul>- 
sistence  money  for  the  money  for  the  month  of  May,  which  Lieut. 
Pouldensigned,  not  being  aware  at  the  time  that  he  had  already  ^gned 
the  receipts  for  all  the  subsistence  money  which  had  been  provided 
for  the  month  of  May.  The  prisoner,  afi:er  obtaining  it,  erased  the 
word  May,  and  inserted  instead  thereof  the  word  Jime,  thereby 
making  it  appear  to  be  drawn  for  subsistence  money  for  the  ensuing 
month.  This  had  the  effect  of  preventing  an  immediate  discovery, 
as  Cox  and  Greenwood  would  have  suspected  the  issuing  of  a 
receipt  for  a  sum  beyond  the  subsistence  money  provided  for  the 
montn  of  May,  supposing  all  the  other  receipts  to  nave  then  come  in. 
The  prisoner  took  the  receipt  to  H.  T.  Failey,  a  grocer  at  Wool- 
wich, from  whom  he  obtained  thirteen  sovereigns,  and  it  was  after- 
wards transmitted  to  Cox  and  Greenwood,  who  paid  the  same.  It 
was  objected  that  the  instrument  was  not  properly  described  in  the 
indictment  as  a  receipt,  that  it  was  in  its  legal  effect  and  operation,  if 
any  thing,  an  order  lor  the  payment  of  money,  and  ought  to  have 
been  so  oescribed,  and  this  point  was  reserved  for  the  opinion  of  the 
Judges,  all  of  whom  (except  Lord  Lyndhurst,  C.  B.,  Park,  J.  A.  J., 
and  Boliand,  B.)  having  considered  this  case,  were  unanimously 
of  opinion  that  the  conviction  was  good,  {m) 

So  where  the  prisoner  was  charged  with  forging  a  certain  receipt 
for  money,  vtz.,  a  receipt  for  the  sum  of  twenty  pounds,  and  it 
appeared  that  the  prisoner  went  to  the  house  of  a  tradesman, 
and  obtained  20L  by  saying  that  he  came  from  Quartermaster 
Seijeant  Himter,  for  change  for  an  instrument  in  the  following  form ; 

*^  Received  this  26th  day  of  September,  1834,  of  Messrs.  Cox  and 
Co.,  Paymasters  Royal  Regiment  of  Artillery,  the  sum  of  £20, 
on  account  of  subsistence  for  my  detachment  for  the  present  montL 
«  £20.  "  H.  Pesteb,  Capt  Adj.  R.  IL  A. 

(Indorsed)  «  Sam.  Rice,  Gun.  R.  fi.  A." 

It  also  appeared  that  these  receipts  were  frequently  cashed  by  the 


(m)  Bex  p.  Hope,  R.  &  M.  C.  C.  R.  414. 
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tradesmen  in  Woolwich,  who  afterwards  received  the  money  from 
the  army  agents.  Park,  J.  A.  J.,  after  mentioning  the  preceding 
case,  and  stating  that  he  was  not  aware  whether  the  question  had 
been  considered  or  not,  was  of  opinion  that  this  indictment  was 
good,  (n) 

Altering  the  sum  in  the  body  of  the  high  constable's  precept  for  Alrering  the 
county  rate  after  he  has  signed  a  receipt  for  that  sum  at  the  bottom  wm  in  a  high 
of  the  precept,  is  a  forgery  of  a  receipt  within  the  1  Wm.  4,  c.  66,  fj^jt^^^fter 
s.  10. .  The  indictment  charged  that  the  prisoner  did  feloniously  he  had  si^ed 
foi^e  a  certain  receipt  for  money,  that  is  to  say,  f  receipt  for 

"  Herefordshire,!  "  To  the  Churchwardens  and  Overseers  of  the  precept 
To  Wit.       >         Poor  of  the  Parish  of  Titley,  in  the  County  of 
J  Hereford. 

"  By  virtue  of  an  order  of  her  Majesty's  Justices  of  the  Peace  in  and 
for  the  said  county,  at  their  general  quarter  sessions  assembled,  you 
are  hereby  required,  within  thirty  days  from  your  receipt  of  this  pre- 
cept, or  otherwise  having  had  due  notice  thereof,  to  pay  me  out 
of  the  money  by  you  collected,  or  to  be  collected  for  the  relief  of  the 
poor  of  your  parish,  the  sum  of  3t  15*.  9d.,  being  the  proportion  of 
your  said  parish,  for  and  towards  the  general  cotmty  rate,  to  be 
applied  for  the  several  purposes  mentioned  and  set  forth  in  the 
several  statutes  in  such  case  made  and  provided,  and  herein  fail  not 
at  your  peril 

"  Given  under  my  hand  al  Mowley,  in  the  said  county,  the  6th 
day  of  December,  1837. 

*'  bee.  31.                       Rec^.  the  above  rate.            J.  Powell." 
**  John  Powell,  Chief  Constable  of  the  Hundred  of .'* 

And  it  was  proved  that  Powell,  the  high  constable,  had  sent  the 
precept  for  tne  county  rate,  which  was  set  forth  in  the  indictment, 
with  the  sum  of  3/.  5s,  9d,y  stated  in  it  as  the  amount,  and  that  he 
afterwards  received  that  sum  from  the  prisoner,  and  tlien  wrote, 
**  Dec.  31.  Received  the  above  rate,  J.  PowelL"  The  prisoner  aft;er- 
wards  presented  the  document  altered  into  SI  I5s.  9d.,  to  the  auditor 
of  the  Union,  and  obtained  that  sum  fix>m  him.  It  was  objected  that 
this  was  not  a  forgery  of  a  receipt,  for  that  the  whole  receipt  was  con- 
tained in  the  words,  **  Dec.  31.  Rec^.  the  above  rate,  J.  Powell," 
which  was  unaltered,  and  that  altering  the  precept  for  the  rate 
to  which  the  receipt  referred  was  not  a  forgery  of  the  receipt. 
It  was  answered  that  the  alteration  varied  the  amount  for  which  the 
receipt  was  given,  and  therefore  it  was  a  forgery  of  the  receipt :  and 
it  was  held  that  it  was  clearly  a  forgery  of  the  receipt  (o) 

It  has  been  holden  that  a  scrip  receipty  not  filled  up  with  the  name  Lyon's  case. 
of  the  subscriber  or  person  from  whom  the  money  was  received,  is  A  scrip  rc- 
not  a  receipt  for  money  within  the  statutes.     The  point  came  on  for  up  with^he 
consideration  upon  demurrer;    and   after    argument,    Grose,   J.,  subscHber's 
delivered  the  opmion  of  the  Judges,  and  said  that  the  instrument,  the  n*me,  is  not 
tenor  of  which  was  necessarily  set  forth  in  the  indictment,  was  not  mo^''^wi^biii 
a  receipt  for  money  in  contemplation  of  law  within  the  meaning  of  the  »ututc. 
the  2  Geo.  2,   c  25,  &c.     That  it  was  the  duty  of  the  cashier 

(n)  Rex  V.  Rice,  6  C.  &  P.  634.  ou^ht  to   have    been    an    innuendo   that 

(o)  Reg.  9.  Vaughan,  8  C.  &  P.  276,      *«  Rec'."  meant  "  Received,*'  but  this  ob- 
Gainey,  B.    It  was  also  objected  that  there      jection  was  also  overruled. 
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appointed  by  the  bank  to  receive  such  subscriptions  to  fill  up  the 

receipts  with  the  names  of  the  subscribers,  or  persons  from  whom 

they  originally  received  the  money ;  and,  until  tne  blank  left  in  the 

printed  form   was  so  filled  up   the   instrument  did   not  become 

an  acknowledgment  of  payment;   or,  in  other  words,   a  receipt 

for  money.     While  in  sucn  a  state  it  was  no  more  a  receipt  than  if 

the  sum  professed  to  be  received  had  been  omitted.  (  p) 

Memorandum        A  memorandum  importing  that  A.  B.  had  paid  a  sum  to  C.  D., 

i»ymeirtfbut     ^^^  ^^^  importing  any  acknowledgment  from  C.  D.  of  his  having  re- 

not  a  receipt  of  ceived  it,  was  holden  not  to  be  a  receipt  within  the  statute,  {q) 

Uje  money.  Where  a  person  who  was  employed  by  the  executors  of  a  con- 

howrn*thatT'  tractor  with  the  navy  board,  to  settle  the  account  of  the  testator  with 

where  a  person  government,  produced  certain  forged  accquittances  and  receipts  for 

who  was  em-      money ^  and  delivered  them  to  the  navy  board,  in  order  to  exonerate 

•l^!^«^«f  ®     the  estate  of  the  testator  from  an  extent,  it  was  holden  to  be  a 

executors  oi^.  _  ,  •t«-t  >-«  fm      •     i  • 

a  contractor  lorging  and  uttenng,  withm  the  2  Geo.  2,  c.  25.  The  mdictment 
with  the  navy-  charged  the  prisoner  with  forging  and  uttering,  knowing,  &c-  a  great 
tteaccoum  many  acquittance^  and  receipts,  (which  were  set  forth,)  with  intent 
of  the  testator  to  aefi:aud  the  king.  It  was  objected  by  his  counsel  that  the  case 
with  govern-  was  not  within  the  2  Geo.  2,  c.  25,  as  the  receipts  in  question  pur- 
JJ®^J|^^**  ported  to  be  receipts  given  to  CoUinridge,  the  contractor,  by  persons 
tances  and  employed  by  him,  for  money  therein  stated  to  have  been  paid  to 
^f?^  .  them  for  work  and  materials  done  and  provided  for  the  business  in 
fiict^fabricated  ^^^^  ^^  ^^  employed  under  the  navy-board,  and  were  produced 
vouchers,  in  by  the  prisoner  as  vouchers,  to  accompany  and  verify  Collinridse's 
order  to  ez-  accounts,  in  order  to  get  them  passed  by  the  navy-board;  which 
estS^of  dw  accounts  the  prisoner  had  taken  upon  himself,  after  CoUinridge's 
testator  from  death,  to  get  passed,  in  order  to  avoid  an  extent  which  had  issued 
an  extent;  against  C^ollinridge's  estate  and  effects.  And  it  was  urged  in  support 
InJ imd  iSter-  ^  ^^  objection,  that  these  workmen  were  solely  employed  by  Col- 
ing  within  linridge,  and  not  by  the  navy-board ;  and  that  he,  ana  not  the  navy- 
the2Geo.  2,  'board,  was  answerable  to  them.  That,  therefore,  the  board  had 
Forging  a  nothing  to  do  with  these  receipts ;  and  it  was  indifferent  to  the 
receipt  in  order  board  whether  these  sums  had  been  paid  to  these  several  persons  or 
to  found  a  not  The  prisoner  having  been  convicted,  the  case  was  submitted  to 
ment  thereon  ^®  consideration  of  the  twelve  Judges,  who  all,  (with  the  exception 
against  a  third  of  Lawrence,  J.,  who  was  absent,)  held  that  the  conviction  was  right, 
P«"?"»  )V^  and  that  the  receipts,  as  stated,  were  within  the  statute.  Grose,  J., 
Srstatutc"'  in  delivering  their  opinion,  said,  "  The  facts  in  the  case  prove  that 
as  forging  it  to  these  receipts  were  forged ;  and  that  they  purported  to  nave  been 
defeat  a  claim  ^yen  to  CoUinridge  by  workmen  for  monies  paid  by  him  to  them 
w^ose  name"  *^''  ^^^1^  done /br  the  commissioners  of  the  navy-board.  The  persons, 
is  forged.  therefore,  employed  for  that  purpose  by  Aim,  were  employed  not 

solely  on  his  account,  but  on  account  of  the  king ;  and  these  receipts, 
if  genuine,  would  have  been  legal  vouchers  for  his  account,  and 
would  have  entitled  him  to  a  discharge  ft*om  the  navy-board.  It  is 
clear  then,  from  the  facts  proved  at  the  trial,  and  fiom  the  verdict  of 
the  jury,  that  these  receipts  are  forged  receipts,  and  that  they  were 
knowingly  uttered  by  the  prisoner  with  intent  to  defraud  the  king.''(r) 


(p)  Lyon's  case,  O.  B,  1793,  3  Leach,  (9)  Rex  v.  Harvey,  Russ.  &  Ry.  227. 

597.    2  East,  P.  C.  c.   19,  s.  36,  p.  933.  (r)  Thomas's  case,  1800.  2  Leach,  877. 

And  see  several  points  as  to  the  forgery  of  2  East,  P.  C.  c.  19,  s.  36,  p.  934.     And 

terip  rteeipu  discussed  in  Reeves's  case,  2  see  Jones  and  Palmer's  case,  anU,  p.  384. 
Leach  808,  a  aeq. 
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In  the  foregoing  case  a  point  arose,  as  to  the  right  of  the  prisoner  As  to  the  right 
to  put  the  prosecutor  to  his  election,  on  an  indictment  stating  various  ^f  the  prisoner 
foigeries.     The  first  count  of  the  indictment  charged  that  the  pri-  ^'cS^  ^ 
soner  uttered,  &c  a  certain  foiged  accquittance  and  receipt  for  his  election 
money  (setting  it  forth),  also  a  certain  other  forged  accquittance  and  ^  ^  indjct- 
receipt  for  money,  (also  setting  it  forth)  and  stated  in  like  manner  ^^Jf^I*^ 
above  twenty  otlier  receipts  of  difierent  datecf,  for  different  sums,  and  genet, 
purporting  to  be  signed  by  different  persons,  with  intent  to  defraud 
the  king.   And  before  any  witnesses  had  been  examined,  the  counsel 
for  the  prisoner  submitted  to  the  court,  whether  the  prosecutor 
ought  not,  under  the  circumstanoesof  this  case,  to  elect  on  which  of  the 
several  receipts  stated  in  the  first  count  of  the  indictment  he  intended 
to  proceed,  and  be  restrained  firom  proceeding  on  more  than  one  of 
them ;  as  amidst  such  a  varietr,  it  would  otherwise  be  almost  impossi- 
ble for  the  prisoner  to  conduct  his  defence.     But  Le  Blanc,  J., 
referred  to  the  indictment,  by  which  it  appeared  that  all  the  receipts 
stated  in  the  first  count  were  chaiged  to  have  been  uttered  at  one 
and  the  same  time  ;  and  as  this  single  act  of  uttering  the  receipts 
would,  if  clearly  proved,  constitute  only  one  offence  of  uttering ^n^ 
refused  the  application.    The  proof  was,  that  the  several  receipts 
stated  in  the  indictment  were  uttered  at  the  same  time  in  one  bundle, 
given  by  the  prisoner  to  the  solicitor  of  the  navy-boaid.     And  when 
the  case  was  submitted  to  the  consideration  of  the  twelve  Judges, 
they  were  all  of  opinion  that  the  application  to  put  the  prosecutor 
to  his  election  was  properly  refused,  {p) 

It  is  not  an  offence  within  the  1  Wm.  4,  c.  66,  if  a  par^  writeson  If  apwty 
the  back  of  a  bill  of  exchange  "received for  R.  A.,   and  signs  his  T^J^^  « 
own  name.     Nor  is  it  an  offence  within  that  statute  to  forge  an  ezchange,    ^ 
indorsement  upon  a  warrant  or  order  for  the  payment  of  money.  *<  Itmnred  for 
The  prisoner  was  indicted  for  forging  and  uttering,  knowing  it  to  oe  ^  ^!\  ^'^ 
forged,  an  indorsement  on  an  instrument  which  was  in  the  form  of  ^11^10  1^^ 
a  bill  of  exchange,  in  which  one  Aickman  was  the  payee,  and  the  thisisnotforg- 
indictment  contamed  counts  charging  the  foiging  and  uttering  of  an  ^J^*^^^ 
indorsement  upon  an  order  for  the  payment  of  money,  an  indorse-  Twm.  4, 
ment  upon  a  warrant  for  the  payment  of  money,  and  a  receipt  on  an  c.  66.    It  is 
order  for  the  payment  of  money.     It  appeared  that  the  prisoner  took  notany  oflfence 
the  instrument  in  question  with  the  following  indorsement  upon  it,  ^J^  to  forge 
*^  Received,  R.  Aikman,"  to  the  banking  house  where  it  was  payable,  an  indorsement 
and  presented  it  for  payment ;  but  the  clerk,  perceiving  that  the  '^P®"  *  ''"^^ 
name  of  the  payee  in  tne  instrument  was  spelt  ^  Aickman'  with  a^c,'  |^th?payinent 
but  in  the  indorsement  was  spelt  *  Aikman,'  without  any  c,  objected  of  money, 
to  pay  it :  upon  which  the  prisoner  altered  the  indorsement  thus, 
^^  Received  for  R.  Aickman,  G.  Arscott;"  his  own  name  being  G. 
Arscott.     Bolland,  B. — ^^'Tbe  offences  charged  in  the  indictment 
are,  the  forging  an  indorsement  or  an  order  for  the  payment  of 
money,  and  also  the  uttering  of  the  indorsement,  and  the  forging 
and  utterine  a  receipt  on  an  order  for  the  payment  of  money.     On 
looking  at  the  act  ot  Parliament,  the  sections  which  apply  to  this  case 
appear  to  be  the  third  and  the  tenth.     By  the  third  section,  several 
substantive  acts  of  foigery  are  mentioned!     (His  Lordship  read  the 
section  through.)    Now,  if  this  had  been  charged  as  a  bill  of  ex- 
change,  insteaa  of  an  order  for  the  payment  of  money,  there  would 

(  p;  2  Leacb,  882. 
VOL.  IL  L  L 
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not  have  been  any  difBculty.     But  the  section  does  not  include  in 
the  offences  enumerated,  tne  foiging  of  an  indorsement  on  an  order 
for  the  payment  of  money.    The  tenth  section  applies  to  the  forging 
and  uttering  of  receipts.     But  the  words  used  are,  ^  any  acquittance 
or  receipt,  either  for  money  or  goods,  or  any  accountable  receipt, 
either  for  money  or  goods,  or  for  any  note,  bill,  or  other  security  tor 
payment  of  money.'    That  section,  therefore,  will  not  apply  to  those 
counts  which  chaige  the  prisoner  with  forging  and  uttenng  a  receipt 
on  an  order  for  the  payment  of  money."    Lituedale,  J. — "  There  are 
three  sets  of  offences  charged  in  the  indictment ;  the  first  relates  to 
an  order,  the  second  to  a  warrant,  and  the  third  to  a  receipt     It  is 
not  necessary  to  consider  the  first  question  that  was  raised,  whether 
the  prisoner  uttered  the  foiled  indorsement  upon  the  instrument  or 
not,  as  those  counts  of  the  indictment  which  charge  the  offence  are 
not  properly  filmed,  as  they  do  not  properly  describe  the  instru- 
ment.   The  act  of  Parliament,  which  consolidates  the  acts  relating  to 
forgery,  says ;  (His  Lordship  here  read  section  3,  and  observed) — 
Therefore  it  is  made  a  felony  if  any  person  forges  or  puts  off  any  bill 
of  exchange,  or  any  promissory  note  for  the  payment  of  money,  or 
any  indorsement  on  either  of  them.     If  the  charge  had  been  the 
uttering  a  forged  indorsement  upon  a  bill  of  exchange,  it  would  have 
met  the  facts  of  this  case ;  but  that  is  not  the  offence  charged  in  the 
indictment     Let  us  then  see  what  the  act  of  Parliament  provides 
with  respect  to  warrants  and  orders.     The  legislature  has  made  no 
provision  for  forging  an  indorsement  on  any  warrant  or  order,  but 
for  forging  the  instrument  itself;  and  I  think  that  the  act  of  Parlia- 
ment was  purposely  so  fi:amed,  because  warrants  and  orders  do  not 
nby  inaorsement,  but  bills  of  exchange  and  promissory  notes  da 
3  very  probable  that  the  person  who  drew  the  indictment,  not 
seeing  in  the  instrument  so  many  days  or  months  after  date,  did  not 
think  it  was  a  bill  of  exchange,  and  therefore  charged  the  prisoner 
with  uttering  a  fo^d  indorsement  on  an  order  for  the  payment  of 
mone}\     Now,  this  is  not  an  offence  within  the  act  of  raniament; 
and  I  think  you  cannot  call  the  indorsement  itself  an  order  for  the 
payment  of  money,  because  the  word  ^'indorsement  ^  is  used  in  the 
act,  and  the  act  meant  a  distinct  instrument  in  mentioning  a  warrant 
or  order.     Then  as  to  the  tenth  section,  the  question  is,  whether 
this  is  foij^ng  a  receipt  for  the  payment  of  money  ?    The  words  are 
— '^  Received  for  R.  Aickman,  G.  Arscott"    I  take  it,  that  to  fiuge 
a  receipt  for  money,  is  writing  the  name  of  the  person  for  whom  it 
is  received.     But  m  this  case,  the  acts  done  by  the  prisoner  were, 
receiving  for  another  person,  and  signing  his  own  name.     Under 
these  circumstances  the  prisoner  must  be  acquitted  upon  this  indict- 
ment" (y) 
CoDBtruction         It  now  remains  to  notice  the  cases  which  relate  to  the  instruments 
or^SMfor"    ^^^^  ™*y  1^  considered  as  warrants  or  orders  for  the  payment  of 
the^yient  of  money  or  delivery  of  goods. 

money.  It  appears  at  one  time  to  have  been  contended  that  the  statute 

^^confined  to  ^^  confined  to  commercial  transactions;  but  several  cases  have 
commercial       decided  that  it  is  not  so  confined,  (r) 


tnuuactions. 


(o)  Rex  V.  Ancott,  6  C.  &  P.  408.      P.  C.  c.  19,  t.  41,  p.  945.    H-Iiitoili*b 
XiiUlecUle,J.,Bol1and,B..aiMiVaaghaQ,J.      case,  1800.    2  East,  P.  C.  c.  19,  t.  39, 
(r)  Graham's  case,  O.  B.  1778.  2  East,      p.  942. 
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It  has  been  frequently  holden,  that  inBtruments  which  in  the 
commercial  world  have  peculiar  denominations,  may  yet  be  laid  as 
warrants,  or  orders  for  the  payment  of  money,  if  they  fall  within 
those  terms,  and  are  such  in  effect  So  that  a  bill  of  exchange  may 
be  laid  as  an  order  for  payment  of  money,  (s)  and  in  one  of  the 
cases,  where  this  point  was  considered  by  the  Judges,  they  were 
unanimously  of  opinion,  that  it  was  well  laid ;  and,  it  was  observed, 
that  every  bill  of  exchange  seemed  to  be  an  order  for  the  payment  of 
money,  though  not  vice  versd.  (t)  And  in  a  subsequent  case,  the 
Judges  all  finally  concurred  in  opinion,  that  a  bill  of  exchange,  or 
banker^s  draft  was  well  laid  in  the  indictment  as  an  order  for  payment 
of  money;  on  the  crround  that  though  it  was  a  bill  of  exchan^,  it 
was  also  a  warrant K>r  the  payment  of  money;  it  was,  if  genume,  a 
voucher  to  the  bankers  or  drawees  for  the  payment,  (ti) 

In  another  case,  the  prisoner  was  convicted  of  forging  and  uttering, 
knowing  it  to  be  foiged,  a  certain  order  for  the  payment  of  money 
in  the  words  and  figures  following: — 

"  Petersfieldy  6  August,  1799. 
**  Sir,  Please  to  pay  on  demand  to  Mr.  Hugh  Youn^  or  order,  all 
my  proportion  of  pnze-money,  due  to  me  for  my  services  on  board 
His  Majesty's  ship  Leander,  for  which  this  shall  be  your  authori^. 
Witness  my  hand, 

<<  John  Johnson, 

his  mark. 
"  To  Alexr.  Davison,  Esq. 
'^  Na  21,  Milbank^street,  fFestminster. 
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Bills  of  ei- 
chaDffe,  &c., 
maj  DO  laid  as 
warrants*  or 
orders  for  the 
pajmeDt  of 
money. 


M*Int06li'8 
case. 

InstrMnient 
considered  as 
a  bill  of  ex- 
change,  or 
order  for  pay* 
mentofmonej* 


Signed  before  us, 

"  Walter  Noble, 
"  John  Williabis, 
**  Francis  Gibbons, 


} 


Minister^ 
Church- 
wardens." 


In  two  counts  it  was  called  an  order  for  payment  of  money ;  and 
in  two  other  counts  a  bill  of  exchange ;  and  it  was  stated  to  have 


<s)  Locketfs  case,  0.  B.  1772.  Trin. 
T.  1774.  1  Leach,  94.  2  East,  P.  C. 
c.  19,  s.  3S,  p,  940.  The  instrument  was 
in  the  following  form  :-^ 

•<  London,  Feb.  14, 1772. 
"  Messrs.    Neale,    James,    l^ordyce,   and 
Down. 
**  Pay  to   Ux.   William   Hopwood   or 
borer,  sliteen  pounds  ten  shillings  and 
sixpence. 

••  £16  10».  6tL  "  R.  Vbnnist." 

(I)  Shepherd's  case,  0.  B.  1781.  Bfich. 
T.  1781.  2  East,  P.  C  c.  19,  s.  40, 
p.  944.  1  Leach,  226.  The  instmment 
was  as  follows : — 


•« 


"  Green.8treet,3l8t  July,  1781. 
Sirs, — Pray  paj  to  Mr,  John  Atkins* 


or  bearer,  six  pounds  six  shillfaigs,  value 
received.  Yours,  &c. 

"  H.  TuaNBR." 


(«)  Willoughbv's  case,  Warwick  Lent 
Ass.  1783.  East.  T.  1783.  2  East,  P.  C. 
c.  19,  s.  40,  p.  944,  mUe,  p.  214.  The 
instrument  was  in  this  form : — 

**  POST  BILL. 

<*  Birmingham,  13  Feby.  1783. 
"  No.  6127." 
•«  Sir  Wm.  Lemon,  Bt  &  Co.  Bankers, 
London. 
*«  Pay  5  Gas.  to  Mr.  Rich*.  Moore,  or 
bearer  on  demand,  value  received. 

"  ROBT.  COALES." 

'*  Rcc*.  6  Gas. 
Ent'.  R.  MooBB.' 


n 
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repealed 

statute. 


Of  the  Forgery  of  Private  Papers,     [book  iv. 

been  forged  and  uttered,  with  intent  to  defraud  John  Johnson. 
Four  other  counts  charged  the  offence  to  have  been  committed 
with  intent  to  defraud  Alexander  Davison.  One  of  the  objec- 
tions on  the  part  of  the  prisoner  was  that  this  was  not  a  bill  of 
exchange,  nor  an  order  for  payment  of  money  within  the  7  Geo.  2, 
c.  22,  because  no  sum  of  money  was  mentioned,  and  it  was  not 
certain  that  any  money  would  be  due  to  Johnson.  The  point  was 
referred  to  the  consideration  of  the  Judges,  who  held  the  conviction, 
proper,  {v) 

In  a  case  in  which  it  appeared  that  the  prisoner  drew  a  bill, 
*'  Please  to  pay  the  bearer  on  demand  fifteen  pounds,  and  account 
to  your  huml)le  servant,  Charles  H.  Ravenscroft,"  which  was  his 
own  name ;  but  the  bill  was  not  addressed  to  any  one ;  and  it  ap- 
peared that  when  the  instrument  was  uttered,  the  following  words 
and  signature  were  forged  upon  it,  *'  Payable  at  Messrs.  Masterman 
&  Co.  White  Hart  Court,  Wra.  M^Inerheny ;"  and  it  also  appeared 
that  M^Lierheny  kept  cash  at  Masterman*s  &  Co.  who  were  bankers ; 
a  majority  of  the  Judges  held  that  this  was  not  an  order  for  pay- 
ment of  money,  there  being  no  special  averments  in  the  indictment 
that  it  was  intended  for  an  order,  or  that  Masterman  and  Ca  were, 
bankers,  {to) 

The  prisoner  drew  a  forged  bill  upon  the  treasiu^r  of  the  navy, 
and  made  it  payable  to  blank  or  order,  and  signed  it  in  the  name 
of  a  navy  sui^^eon.  It  was  holden  that  such  a  direction  to  pay  to 
blank  or  order  was  not  sufficient,  and  that  to  constitute  an  order  for 
payment  of  money,  there  must  be  some  payee,  {x) 

It  is  said,  that  it  seems  to  be  setded,  that  if  the  warrant  or  order 
mentioned  in  the  7  Geo.  2,  c.  22,  do  not  purport  on  the  face  of 
it,  or  be  shewn,  by  proper  averments,  to  be  made  by  one  having 
authority  to  command  tne  payment  of  the  money  or  direct  the 
deUvery  of  the  goods,  and  to  bie  compulsory  on  the  person  having 
possession  of  the  subject  matter  of  it;  but  only  purport  to  be  a 
request  to  advance  the  money  or  supply  the  goods  on  the  credit  of 
the  party  applying,  which  the  other  may  comply  with,  or  not  as 
he  sees  proper,  it  is  not  a  warrant,  or  an  order  within  the  sta- 
tute, (y)^ 

Thus  it  was  holden,  that  a  note  in  the  name  of  an  overseer  of 
the  poor  to  a  shopkeeper,  desiring  him  to  let  the  prisoner  have 
certain  goods,  which  he  would  see  him  paid  for,  was  not  a 
warrant  or  order  for  the  delivery  of  soods  within  the  repealed 
statute.  Nine  of  the  Judges,  on  a  conference,  were  clearly  of  opi- 
nion, that  the  writing  was  not  a  warrant  or  order  for  the  deliveiy 
of  goods  within  the  act;  considering  that  the  words  warrant  or 
order,  as  they  stand  in  the  act  are  synonymous,  and  import  that 
the  person  giving  such  warrant  or  order  has,  or  at  least  claims  an 
interest  in  the  money  or  goods  which  are  the  subject  matter  of  it, 
and  has  or  at  least  assumes  to  have  a  disposing  power  over  them, 
and  takes  on  him  to  transfer  the  property,  or  at  least  the  custody 
of  them  to  the  person  in  whose  fiivour  such  warrant  or  order  is 


(o)  M*Intoeb's  case,  1800.  2  East, 
P.  C.  c  19,s.  3.Q,p.  942. 

(w)  Rex  tf,  Rayenscroft,  Russ.  &  Ry. 
)6l 

(z)  Rex  V.  Richard?,  Russ.  &  Ry.  193, 


and  See  Rex  v.  Randall,  id.  196. 

(y)  2  East,  P.  C.  c.  19,  s.'37,  p.  936. 
Reg.  V.  Newton,  2  Moo.  C.  C.  R.  S9, 

post,  p.  525. 
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made.  And  though  this  case  must  fall  within  the  mischief;  yet, 
in  the  construction  of  an  act  so  penal,  the  strict  letter  of  it  ought 
not  to  be  departed  from,  (z) 

So  a  note  to  a  tradesman,  requesting  him  to  let  the  bearer  have  Williams's 
certain  goods,  has  been  holden  not  to  be  an  order  for  the  delivery  c«»«:  ^^ 
of  goods  within  the  statute,  it  appearing  that  the  person  whose  legman 
name  was  foiged  in  the  note,  though  a  customer  of  the  tradesman,  requesting  him 
was  not  the  owner  ot  nor  had  any  special  interest  in  the  goods  in  ^^^^® 

auestion,  or  any  others  in  the  tradesman's  hands,  nor  had  any  au-  ^^gf^  g^. 
lority  to  send  any  such  order  if  it  had  been  genuine,  (a) 
Upon  similar  grounds  it  was  ruled,  by  a  very  learned  Judge,  that  Ruhworth^s 
a  foi^d  order  tor  the  purpose  of  obtaining  a  reward  for  the  ap-  case, 
prehension,  &c.  of  a  vagrant,  was  not  a  foreery  within  the  statute,  ^^^^  ^^ 
unless  it  contained  the  requisites  prescribed  by  the  Vagrant  Act,  paqx^seof 
17  Geo.  2,  c.  5,  s.  5,  now  repealed.     It  appeared,  that  the  order  was  obtaining  a  re- 
deficient  in  the  requisites  described  by  that  act,  inasmuch  as  it  JJ^J^^on 
did  not  purport  to  be  under  seal,  and  it  was  not  directed  to  the  of  a  vagrant, 
high  constable  of  the  Riding ;   and  it  was  contended,  on  behalf  of  bolden  not 
the  prisoner,  that  such  an  instrument,  supposing  it  to  have  been  ^J^^te't 
'genuine,  would  have  been  perfectly  inoperative ;  that  it  was  nothing  u  being  defi- 
more  than  an  order  by  a  magistrate  on  the  county  treasurer,  for  the  cient  m  the 
payment  of  a  sum  of  money,  over  which  the  magistrate  had  no  IJJ2^^  by 
control  or  dominion  whatsoever,  except  by  means  of  the  17  Gea  the  statute 
2,  c  5.     On  the  part  of  the  prosecution,  it  was  contended  princi-  which  autW 
pally,  that  since  orders  in  the  form  of  the  order  in  question  had  J^*  ^ 
been  j^nerally  drawn  and  acted  upon  in  the  Riding  of  the  county 
in  which  this  offence  was  committed,  it  was  not  essential,  to  brin^ 
the  prisoner  within  the  statute,  that  the  order  should  comply  with 
the  requisites  of  the  17  Geo.  2,  c.  5:   and,  that  it  was  sufficient 
that  it  pursued  the  usual  form,  being  thereby  capable  of  being  the 
instrument  of  fraud.     But  Bayley,  J.,  said,  "To  bring  the  case 
within  the  statute,  the  order  must  be  such  as,  on  the  face  of  it,  im* 
ports  to  be  made  by  a  person  who  has  a  disposing  power  over  the 
funds.     In  this  case,  the  party  looking  at  the  act  must  have  known 
that  the  order  was  not  maae  by  one  who  had  a  disposing  power  over 
the  funds  in  his  hands.     The  magistrate,  as  an  individual,  had  no 
right  to  make  such  an  order,  and  the  treasurer  had  no  right  to  con- 
sider it  as  an  order  which  he  was  bound  to  obey.     The  magistrate, 
in  his  character  of  a  justice  of  the  peace,  had  no  authority  to  make 
such  an  order ;  if  he  had  any  it  was  derived  from  the  statute,  but 
he  had  no  power  to  make  such  an  order  as  this,  and  if  such  a  one 
had  been  made,  the  treasurer  ought  not  to  have  obeyed  it"  (6) 


(z)  ^tcheirs  case,  Post  119.  2  East, 
P.  C.  c.  19,  8.  37,  p.  936. 

(a)  Williams's  case,  1775.  1  Leach, 
114.  2  East,  P.  C.  c  19,  s.  37,  p.  937. 
The  point  was  submitted  to  the  considera- 
tion of  the  Judges,  who  all  (De  Grey,  C.  J. , 
and  Willes,  J.,  beinff  absent)  agreed  that 
the  case  was  not  wiuin  the  statute,  feeling 
themselves  bound  by  the  authority  of  Mit- 
chell*s  case,  note  (2)  :  but  most  of  them 
said  they  should  have  doubted  the  propriety 
of  that  determination,  if  it  had  been  rt9 
Integra ;  but  as  it  had  been  so  long  ac- 
quiesced in  they  thought  it  could  not  be 


departed  from.  And  accordingly  in  a 
subsequent  case,  a  note  in  the  following 
form,  **  Messrs.  Songer,  please  to  send  10/. 
by  the  bearer,  as  I  am  so  ill,  I  cannot  watt 
on  you,  Eliz.  Wery ;"  was  holden  not  to  be 
an  order  within  the  statute.  £llor*s  case, 
O.  B.  1784.  2  East,  P.  C.  c.  19,  s.  37, 
p.  938.  1  Leach,  323.  The  prisoner  was, 
therefore,  acquitted  of  the  felony  ;  but  de- 
tained, and  at  a  subsequent  sessions  con- 
victed of  the  misdemeanor.  1  Ijeach,  323. 
(6)  Rush  worth's  case,  cor.  Bayley,  J., 
York.  Sum.  Ass.  1816.  Russ  &  Ry. 
317.     The  prisoner  was  accordingly   ac- 
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Froud*8  c«Be, 
Order  upon 
the  treasurer 
of  a  county. 
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The  8ame  prisoner  was  tried  and  convicted  at  the  same  assizes 
for  presenting  the  same  order  to  the  treasurer  of  the  county  pre- 
tending it  was  genuine,  and  obtainingfrom  the  said  treasurer  under 
such  order  the  sum  of  4L  lOs.  6d.  ±he  indictment  after  charging 
that  the  prisoner,  with  intent  to  cheat,  &c.,  the  treasurer,  presented 
the  order,  and  that  he  knowingly,  &c.  pretended  that  it  was  a 
genuine  order,  proceeded,  '^And  so  the  jurors,  &c.  say,  that  the 
prisoner  on  the  oay  and  year,  &c.  did  obtain  the  said  sum  of  4L  lOs. 
6cL  f  but  the  intent  to  cneat  and  defraud  the  said  treasurer  was  not 
stated  in  this  part  of  the  indictment,  nor  was  the  obtaining  charged 
to  have  been  effected  knowingly  and  designedly.  And  upon  a  case 
reserved  the  Judges  held  the  indictment  bad.  (c) 

By  the  48  Geo.  3,  c.  75,  a  justice  of  the  peace  may  order  the 
treasurer  of  the  county  to  pay  every  churchwarden,  overseer, 
headborough,  or  constable,  the  expenses  he  has  incurred  in  bury- 
ing any  dead  body  that  has  been  cast  on  shore.  A  justice's  order 
was  forned,  stating  that  a  dead  body  had  been  cast  on  shore  in  the 
parish  of  A.,  that  L  S.  had  made  oath  before  the  justice  diat  he  had 
laid  out  3/.  5«.  in  the  burying  such  body  and  requiring  the  treasurer 
to  pay  him  that  sum.  The  indictment  was  for  foigmg  and  utter- 
ing, &C.  this  order;  and  was  founded  on  the  7  Gea  2,  c.  22,  and 
the  prisoner's  counsel  objected  that  the  order  in  question,  was  not 
properly  a  warrant  or  order  for  the  payment  of  money  within  that 
statute.  He  contended  that  it  was  not  in  its  purport  a  cumpulsoiy 
or  even  a  valid  order  within  the  48  Geo.  3,  c.  75,  as  it  did  not  ap- 
pear on  the  face  of  it  that  the  person  who  was  stated  to  have  laid 
out  the  money,  and  to  whom  repayment  thereof  was  ordered  was  one 
of  the  ojBScers  of  the  parish  or  place  to  whom,  by  that  statute,  a  justice 
of  the  peace  has  authority  to  order  a  re -payment.  And  he  con- 
tended also  that  the  order  must  be  compulsory,  which  this  was  not, 
because  it  did  not  state  all  tliat  was  sufficient  to  entitle  the  person  to 
the  payment  of  the  money :  and  further  that  the  instrument  also 
purported  to  be  an  order  to  pay  to  the  person  at  whose  expense  the 
corpse  was  buried,  and  not  to  the  officer  of  the  parish  or  place  who 
haa  repaid  him.  The  learned  Judge  thought  that  the  order,  though 
it  might  not  be  compulsory,  was  not  in  itself  a  nullity,  nor  made 
void  Ey  the  statute,  but  was  still  an  order  for  the  payment  of  money, 
and  protected  by  the  7  Geo.  2,  c.  22.  But  the  pnsoner  being  con- 
victed, a  case  was  reserved  for  the  consideration  of  the  Judges. 


auitted  upon  that  and  another  similar  in- 
ictment  In  6raham*8  case,  O.  B  Oct. 
1778.  2  East,  P.  C.  c.  19,  s.  41,  p.  946, 
ait/e,  p.  514,  note  (r),  the  prisoner  was  in- 
dicted for  a  similar  offence,  and  an  objec- 
tion taken  on  his  behalf  was,  that  the 
18th  sec.  of  the  17  Geo.  2,  c.  5,  expressly 
subjected  the  party  forging  such  an  order 
to  a  penalty  of  502.,  which  must  be  con- 
sidered as  a  repeal  of  the  7  Geo.  2, 
c.  22,  as  to  orders  of  this  description.  And 
it  is  observed  in  2  East,  («dt  tupra)  that 
thb  objectioD  seems  to  have  been  entitled 
to  a  different  consideration  from  what  it 
is  stated  to  have  received  ;  as  the  prisoner 
was,  notwithstanding,  convicted,  and  re- 
ceived judgment.  And  a  9«.  is  made  as  to 
what  became  of  the  case.    It  should,  how- 


ever, be  observed,  that  this  18th  sec.  of 
the  17  Geo.  2,  c.  5,  enacted,  that  *  in  case 
any  such  petty  constable  or  other  officer  or 
governor  or  master  of  any  house  of  correc- 
tion, shall  counterfeit  anv  such  certificate^ 
receipt,  or  note,  or  make  or  knowingly 
permit  to  be  made  any  alteration  in  an? 
such  certificate,  receipt,  or  note,  he  shall 
forfeit  the  sum  of  fifty  pounds  ;**  and  that  it 
does  not  appear  from  the  report  that  the 
prisoner,  Graham,  was  a  pettv  constable  or 
other  officer,  &c.  A  still  better  answer 
to  the  objection  seems  to  be,  that  the  order 
in  question  was  neither  a  certificate,  re- 
ceipt, or  note,  within  the  18th  sec.  of  the 
17  Geo.  2,  c.  5. 

(c)  Rex  r.  Rushworth,  cor.  Bayley,  J„ 
York  Sum.  Ass.  1816,  Rusi.  &  Ry.  317. 
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Several  of  the  Judges  thought  the  conviction  wrong,  being  of  opinion 
that  the  instrument  was  not  properly  a  warrant  or  oraer  for  the 

Eayment  of  money  within  the  7  Geo.  2,  c.  22,  because  the  justices 
ad  no  authority  to  make  such  an  order,  but  in  favour  of  a  church- 
warden, overseer,  &c. :  but  a  majority  of  the  Judges  thought  the 
conviction  right,  because  it  did  not  appear  on  the  face  of  the  order 
that  L  S.  fvtu  not  a  churchwarden,  &c.,  and  that  if  nothing  ap- 
peared to  the  contrary,  on  the  &ce  of  the  order,  they  thought  the 
treasurer  bound  to  conclude  that  the  justice  had  not  made  an 
order  without  satisfying  himself  that  L  S.   was  a  churchwarden, 

It  follows  from  these  principles  that  an  indictment  for  forging  it  must  not 
a  warrant  or  order  will  be  bad  m  form,  if  it  appears,  upon  the  fieu;e  appear  in  the 
of  it,  that  the  person  whose  name  was  subscribed  to  the  warrant  or  {hat^hTperaon 
order  had  no  authority  to  make  them.  whose  name 

An  indictment  which  chai^ged  the  prisoner  with  forging  an  order  was  subscnM 
for  the  deliveiy  of  goods  stated  that  the  oider  was  subscribed  by  ^^  ^  make** 
one  L.  D.,  "  he,  the  said  L.  D.,  then  and  there  being  the  servant  of  the  warrant  or 
one  J.  L.  D.  in  his  business  of  a  silk  dyer,  and  purporting  to  be  <^^- 
a  warrant  or  order  from  the  said  h.  D.  as  such  servant  of  me  said  ^'?J***"  ^• 
J.  L.  D.  for  the  delivery  of  81b.  of  raw  silk."    It  appeared  upon  it  oiiht^to' 
the  evidence  that  L.  D.,  whose  name  was  fbrsed,  was,  in  fact,  the  have  appeared 
son  of  J.  L.  D.,  and  was  apprenticed  to  his  father,  whose  business  « **»«  ?*^*^u" 
of  a  silk  dyer  was  principally  conducted  by  him.     Amongst  other  "^^  ^j^g 
objections,  on  behalf  of  the  prisoner,  it  was  urged  that  to  bring  name  was 
the  oflence  within  the  statute  the  order  must  purport  to  be  made  subscrihed  to 
by  a  person  who  had  an  authority,  or  at  least  claimed  an  interest  ^ad^an^o- 
in  the  subject  matter  of  it,  and  who  took  u}X)n  him  to  transfer  it  ritytomakeit* 
to  the  person  in  whose  &vour  the  order  was  made.     That  it  was  not 
averred  in  the  indictment  that  L.  D.,  whose  order  it  purports,  and 
is  averred  to  be,  had  any  authority  over,  or  interest  in,  the  goods 
in  question,  or  any  authority  to  make  such  an  order,  which  ought 
to  have  been  expressly  alleged.     It  states  that  another  person  was 
the  owner,  namely,  the  father  J.  L.  D.,  to  whom  the  son  was  only 
a  servant ;  and  it  cannot  be  inferred  from  that  circumstance  that 
the  son  had  authority  over  the  goods ;  and  the  want  of  such  an 
averment  cannot  be  supplied  by  parol  evidence :  on  the  contrary, 
the  order  appears  to  have  been  made  by  an  apprentice,  who  was 
not  sui  jurisy  and  had  no  disposing  power.     The  prisoner,  having 
been  convicted,  the  case  was  referred  to  the  consideration  of  the 
Judges,  who  held  the  conviction  bad.     The  learned  Judge,  who  deli- 
vered their  opinion,  said,  '^  that  on  the  construction  of  the  statute 
the  forged  warrant,  or  order  for  the  delivery  of  the  goods,  must  pur- 
port to  be  the  order  of  the  owner,  or  of  some  person  who  has,  or  at 
least  claims,  an  interest  in,  or  who  has,  or  at  least  assumes,  to  have  a 
disposing  power  over  the  goods,  and  takes  upon  him  to  transfer  the 
property  or  custody  of  them  to  the  person  in  whose  favour  such  order 
is  made."    And,  as  to  the  form  of  the  indictment,  he  said,  ^^  that  it 
ought  to  have  appeared  in  the  indictment  that  the  person,  whose 
name  was  subscribed  to  the  order,  had  an  authority  to  make  it;  but 
that  this  could  not  be  collected  by  any  legal  inference  from  the 

(rf)  Rex  V.   Froud,  cor.   Holroyd,  J.,  Cornwall  Lent    Ass.    1819,  and    Trin.   T. 
1819,  Rnss.  &  By.  389. 
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The  order 
must  be  di- 
rected to  the 
holder  or 
person  inte- 
rested va,  or 
having  pos- 
session of  the 
goods. 


Bat  if  the 
order  purport 
to  be  one 
which  the 
party  has  a 
right  to  make, 
it  will  be 
within  the  act. 

Lockett's  case. 
A  forged  order 
on  a  banker 
holden  to  be 
within  the 
statute,  though 
made  in  a 
fictitious  name, 
as  it  purported 
to  be  made 
by  a  person 
who  kept  cash 
with  such 
banker. 
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words  of  the  indictment ;  for  L.  D.,  the  person  whose  name  waa 
foi^ged,  was  stated  to  be  the  servant  of  the  owner,  which  excluded 
every  idea  that  he  had  or  could  claim  any  interest  in  the  goods 
whidb  were  the  subject  of  the  order ,  and  that  it  ought  to  have  been 
expressly  averred  that  he  had  authority  to  make  it**  (e) 

In  the  foregoing  case  it  was  further  objected,  on  behalf  of  die 
prisoner,  that  the  instrument  in  question  was  not  an  order,  but  a 
bare  request ;  that  it  was  not  directed  to  any  person,  and  conse- 
quently was  not,  upon  the  face  of  it,  compulsory  upon  the  holder 
of  the  goods ;  and,  iurther,  that  it  ought  to  have  appeared  on  the 
£ace  of  the   indictment  that  the  order  was  to  the  holder  of  the 

goods.  (/)  Upon  these  points  the  learned  Judge,  who  delivered 
iie  opinion  oi  the  Judges,  said,  ^^  that  the  order  must  be  directed 
to  the  holder  or  person  interested  in  or  having  possession  of  the 
goods.  That  the  order  set  forth  in  the  indictment  was  not  directed 
to  any  person  whatsoever,  but  merely  expressed  a  desire  that  8lb.  of 
silk  should  be  delivered  to  the  bearer  of  it  without  any  direction 
from  whom  it  was  to  be  received.  And  that  on  this  ground,  there- 
fore, the  Judges  were  of  opinion  that  this  was  not  a  warrant  or  order 
within  the  statute."  (g) 

But  it  should  be  well  observed  that  if  the  order  purport  to  be 
one  which  the  party  has  a  right  to  make,  although  in  truth  he  had 
no  such  right,  and  although  no  such  person  as  the  order  purports 
to  be  made  by  existed  in  ract,  it  falls  within  the  penalty  of  the  sta- 
tute. (A) 

The  prisoner  was  convicted  of  knowingly  uttering  a  forged  order 
for  the  payment  of  money,  in  these  words,  "  Messrs.  Neale,  For- 
dyce,  and  Down,  pay,  to  Wm.  Hopwood  or  bearer  16/L  10«.  6d. 
Rt  Vennest,"  with  intent  to  defraua  one  John  Scoles.  (t )  It  ap- 
peared that  the  prisoner  applied  to  Scoles,  who  was  a  colourman, 
and  agreed  to  purchase  goods  to  the  amount  of  lOL  Os.  6dL,  which  he 
was  to  send  for.  He  went  away  taking  with  him  a  little  Prussian 
blue ;  and  afterwards  came  again,  pretending  to  be  in  a  hurry,  and 
presented  this  note,  which  he  saia  was  a  good  one ;  and  for  which 
Scoles  gave  him  6/.  10«.,  being  the  difierence.  No  such  person  as 
Rt.  Vennest  kept  cash  with  Messrs.  Neale  and  Co. ;  nor  did  it 
appear  that  there  was  any  such  man  existing.  Upon  these  facts 
it  was  submitted  to  the  consideration  of  the  Judges,  whether  this 
was  an  order  within  the  statute ;  (j)  and  after  very  long  considera- 
tion they  at  last  agreed  that  it  was  a  forgery.  Thev  thought  it  quite 
immaterial  whether  such  a  man  as  Vennest  existed  or  not ;  or  if  he 
did,  whether  he  had  kept  cash  at  the  banking-house  of  Messrs. 
Neale  and  Co.;  and  that  it  was  sufficient  that  the  order  assumed 


(e)  Clinch's  case,  O.  B.  1791,  decided 
by  the  Judges,  11th  May,  1791.  2  East, 
P.  C.  c.  19,  s.  37,  p.  938.  1  Leach,  540. 
And  see  Rex  v.  Wilcox,  Rubs.  &  Ry.  50, 
ante,  p.  374.  And  it  seems,  therefore,  that 
if  the  indictment  states  the  person  in  whose 
name  the  order  was  forged  to  have  been 
servant  to  I.  8.,  and  that  the  order  was  for 
the  delivery  of  goods  to  I.  S.,  it  ouffht 
to  show  that  the  servant  as  such  had  a 
disposing  power  over  the  goods.  MS. 
Bayley,  J. 

(f)  The  form  of  the  instrument  was : — 


'*  Please  to  send  by  the  bearer,  Slb.  of 
that  whorpe  hun  market. 

**  L.  Desemockex.** 

(  if)  Clii^ch's  case,  tmU,  note  (e). 

(A)  2  East.  P.  C.  a  19,  s.  38,  p.  940. 

(t )  The  form  of  the  order  is  given  with 
some  slight  di^renoe  in  another  report. 
See  €aUe^  p.  516,  note  (s). 

( ; )  The  doubt  was  stated  to  have  arisen 
on  what  was  said  in  MitcheH's  case^  atUe, 
p.  516. 
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those  facts,  and  imported  a  right  on  the  part  of  the  drawer  to  direct 
sach  a  transfer  of  his  property,  {k) 

The  indictment  changed  the  prisoner  with  forging  a  certain  order  The  order 
for  the  payment  of  money,  as  follows :—  ^tt  "ht 

J  « St,  Anfig  Union.      to'unport^t 

**  Mr.  Thomas,  the  party 

«  Sir,— You  will  please  to  pay  the  bearer,  for  Richard  ^^Jj]^'*  ^"* 
Power,  three  pounds  for  three  weeks  due  to  him,  a  country  member,  powerover  the 
and  you  will  much  oblige  your*s,  &c  subject  of 

(€  J^   BesWICK*  ^^  order,  or 

**  Feb.  21,  1829.  2,  Brown's  Buildings^  Stanhope  Street."  uTJ^thL*** 

**  To  Mr.  Thomas,  Gray's  Inn  Lane."  the  penon 

in  whose  name 

**  *       «i 

with  intent  to  defraud  John  Thomas,  the  said  J.  Thomas,  on  whom  had  inch 
the  said  &lse,  foiged,  and  coimterfeited  order  for  payment  of  monej  power, 
was  made,  then  and  there  being  intrusted  with,  and  having  in  his 
hands  and  possession,  as  the  landlord  of  a  certain  public-house, 
known  by  the  name  of  the  *  Crown  and  Barley  Mow,'  m  Gray's  Lm 
Lane,  a  certain  large  sum  of  money,  to  wit,  the  sum  of  thirty  pounds, 
belonging  to  W.  Ireland  and  others,  members  of  a  Friendly  Society 
called  the  St  Ann's  Union,  meeting  at  the  said  public-house,  for 
the  purpose  of  enabling  the  said  J7  Thomas  to  pay,  and  that  he 
might  pay  all  orders  for  payment  of  money  due  to  any  of  the 
members  of  the  said  Society,  according  to  the  rules  and  regulations 
thereof  Second  count  for  uttering,  and  publishing  as  true,  a  like 
order  for  payment  of  money,  well  knowing  the  same  to  be  false, 
foiged,  and  counterfeited,  with  intent  to  defraud  the  said  J.  Thomas. 
Third  same  as  second,  with  intent  to  defraud  J.  Beswick.  Fourth 
same,  with  intent  to  defraud  W.  Ireland  and  others.  J.  Thomas 
was  the  landlord  of  the  Barley  Mow,  Gray's  Inn  Lane.  A  Society 
called  the  ^^  St  Ann's  Friendly  Society,"  was  holden  at  his  house,  of 
which  Mr.  Beswick  was  the  Secretaiy :  there  was  usually  money  in 
Thomas's  hands  to  pay  any  demanos  that  might  be  made  by  Mr. 
Beswick's  orders.  On  Saturday,  2 1st  February,  the  prisoner  pro- 
duced a  check  to  Thomas,  at  his  house,  and  said  he  brought  it  n-om 
Mr.  Beswick  for  three  pounds,  for  a  country  member,  who  had 
broken  his  arm.  Upon  looking  at  it,  Thomas  saw  it  was  not  Mr. 
Beswick's  handwriting,  and  told  him  so :  he  said  he  knew  that ;  that 
Mr.  Beswick,  being  an  undertaker,  was  out  of  town  at  a  funeral,  and 
Mrs.  Beswick  directed  her  son  to  write  it;  Thomas,  accordingly, 
gave  him  the  three  pounds.  Mr.  Beswick  proved  that  the  hand- 
writing to  the  check  was  not  his ;  and  that  there  was  no  member  of 
the  name  of  R.  Power  in  the  society.  On  the  21st  of  February, 
Beswick  lived  at  No.  2,  Brown's  Buildings,  Stanhope  Street,  Clare 
Market  It  was  proved,  that  no  authority  was  given  to  any  one  to 
write  or  issue  the  check ;  and  that  it  was  not  written  by  Beswick's 
son.  W.  Ireland  said  he  was  a  member  of  the^  St  Ann's  Society 
(there  were  many  other  members),  that  he  subscribed  to  the  funds 
of  it;  if  taken  ill,  a  member  received  money  fit)m  the  funds  of  the 
society  to  support  him.     There  were  no  rules  or  regulations  put  in, 

» 

(A)  Lockett'8  case,  O.  B.  1771,  Trin.  T.  1774.  2  East,  P.  C.  c.  19,  s.  38.  p.  941. 
1774.  1  Leach.  94.  2  East,  P.  C.  c.  19«  The  prisoners  in  each  case  received  judg* 
s.  38,  p.  940.     S.  P.  in  Abrabams's  case.      ment  of  death  accordingly. 
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or  any  evidence  of  their  having  been  enrolled.  The  Recorder  sug- 
gested that,  upon  the  authority  of  MitckelTi  ctue,  (n)  the  prisoner 
ou^ht  to  be  acquitted,  as  for  want  of  the  rules  and  regulations,  of 
which  no  parol  evidence  could  be  given,  there  was  no  evidence  to 

Erove  that  Beswick  had  any  disposing  power  over  the  money  in  the 
ands  of  Thomas.  Littledale,  J.,  and  Gaselee,  J.,  however  thought 
the  better  way  was  to  leave  the  case  to  the  jury,  and  reserve  the 
point  suggested  for  the  consideration  of  the  Judges,  if  the  prisoner 
should  be  convicted.  The  jury  found  the  prisoner  guilty  on  the 
coonts  for  uttering,  and  upon  a  case  reserved,  all  the  Judges  (except 
Giiselee,  J.,  andrarke,  J.)  thought  that  this  was  not  an  onier  on  the 
&C!e  of  it ;  and  that  the  conviction  was  therefore  wrong,  (o) 
The  party  in  Where  the  forged  instrument  does  not  purport  on  the  face  of  it 

^^'bs^nneDt  ^  be  an  order,  and  the  party  in  whose  name  it  is  drawn  had  not 
is  drawn  must  th($  right  or  power  to  order  the  payment  of  the  money  at  the  time 
hate  the  right  when  the  instrument  was  drawn,  it  is  not  an  order  for  payment 
Mv^ntfor  H  ^^  money  within  the  1  Wm.  4,  c.  66,  s.  3.  The  indictment  chained 
u  not  an  order  the  prisoner  with  foiging  an  order  for  the  payment  of  money,  which 
within  the  1       wafl  set  out  in  the  firat  count  as  follows : — 

g.  3.    *  "  Monmouthy  June  9,  1842. 

**  Mr.  fisher,  I  should  feel  greatly  obliged  to  vou,  if  you  will 
please  to  send  by  the  bearer  the  sum  of  three  pounds,  as  I  liave  had 
a  large  quantity  of  bones  this  week,  and  the  man  from  Coleford  is 
coming  in  to*morrow  with  1 0  cwt  weight  I  have  about  one  ton  now. 

"Yours, 

Thohcas  Davis.'' 

**  Mr.  E.  Fisher,  Lanwame,'* 

with  intent  to  defraud  J.  £•  Fisher.  The  instniment  was  described 
in  all  the  succeeding  counts  generally  as  an  order  for  the  payment  of 
money.  Upon  the  trial,  it  appeared  that  the  prisoner  had  written 
the  letter  and  forged  the  signature  of  Davis  thereto,  and  that  Fisher, 
on  the  faith  of  its  being  genuine,  liad  paid  the  32.  to  the  bearer  of 
the  same.  Davis  was  a  waterman  liviug  at  Monmouth,  and  was  in 
the  habit  of  collecting  bones  throughout  the  adjoining  country,  and 
sending  them  to  Fisher  as  he  collected  them,  generally  by  a  wa^on- 
load  or  three  tons  at  a  time.  Davis  did  not  wait  till  he  had  delivered 
the  bones,  before  he  got  paid,  but  drew  upon  Fisher  as  he  was  col- 
lecting the  bones,  but  at  the  time  the  letter  was  written  Davis  had 
overdrawn,  and  had  no  money  due  to  him  from  Fisher,  The  jury 
found  the  prisoner  guilty,  but  a  doubt  occurred  to  Lord  C.  J.  Tindal, 
whether  tnis  coula  be  considered  an  order  for  the  payment  of 
money  within  the  meaning  of  the  1  Wm.  4,  c.  %^y  s.  3,  and  nis  Lord- 
ship submitted  that  question  to  the  consideration  of  the  Judges, 
ana  all  the  Judges  present  agreed  that  this  was  not  an  order  for*the 
payment  of  money,  the  party  who  made  the  order  not  having  any 
right  or  power  to  make  it  {p) 

(it)  Foster,  119,  ante.  p.  516.  Lord    Chief  Justice.     Reg.    v.    Rogers, 

(o)  Rex  V.  Baker,  R.  &  M.  C.  C.  R.  ante.  p.  378,  was  referred  to  before  the 

231.  Park,«r.  A.  J.  was  absent.  Judges,  where  an  imfictment  for  forging  a 

(p)  Reg.    r.    Thomas  Roberts,    Mon-  warrant  for  the  payment  of  money  mSbr 

mouth  Sum.  Ass.  1842,  and  Mich.  T.  1842.  similar  circumstances  was  held  suflkaeot, 

Alderson.  B.,  Patteson,  J.,  and  Coleridge,  because  the  instrument  would  have  been 

J.,  were  absent.    This  report  is  taken  from  a  voucher  for  the  pavment.    Upon  Reg.  v. 

the  case  submitted  to  the  learned  Judges,  Rogers  being  cttea  at  the  trial,  Tindal, 

with  which  the  editor  was  favoured  by  the  C.  J.,  said,  **  In  that  case  the  iostnunent 
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A  charge  of  forcing  an  order  for  the  payment  of  money  is  sup-  A  foroign 
ported  by  proof  ofa  foreign  letter,  requesting  a  correspondent  of  the  }«^^  request- 
supposed  writer  in  England  to  advance  money,  it  being  proved  that  ^demto^ 
sucn  letters  are  in  the  course  of  business  treated  as  oraer&    The  advance  money 

1  prisoner,  a  German,  went  to  Messrs.  Rothschild  with  the  foUowing  ^^jj^  '^^SL 
etter,  purportmg  to  come  from  Cologne  fix>m  Messrs.  Schaaffhausen,  ^socMrtten ' 
who  were  correspondents  of  Rothscmld,  whose  house  had  money  of  are  so  treated 
S.  in  their  hands.    He  presented  himself  as  Dr.  F.  A.  Stem.  in  the  course 

''  of  business. 

"  Cologne,  23rd  March,  1838. 
**  Gentlemen, — ^I  beg  to  introduce  to  you  Dr.  F.  A.  Stem,  who 
intends  stopping  some  time  in  England  for  sciendfic  purposes.  You 
would  therefore  much  oblige  me,  if  you  could  acquire  nim  the  neces- 
sary access  to  public  buildings,  such  as  libraries,  &c.  I  also  request 
you,  in  case  he  should  be  at  any  time  in  want  of  money,  to  pay  him 
at  his  denre  to  the  extent  of  £60.  sterling,  as  he  is  accredited!  with 
me,  and  I  am  consequently  prepared  to  pay  such  an  amount  against 
his  receipt  It  will  m  similar  cases  be  my  zealous  endeavour  doubly 
:o  outweigh  all  the  kindness  you  may  be  pleased  to  show  him,  and  I 
lave  the  honour  to  remain,  &c. 

"A.  Schaaffhauseil" 

Vhen  the  prisoner  presented  this  letter,  he  described  himself  as  the 

)r.  Stem  therein  mentioned,  but  at  that  time  no  money  was*  paid 

lim :  but  in  two  days  he  called  for  SOL  and  it  was  paid  him  on  the 

credit  of  the  letter.  Ue  brought  the  following  receipt  with  him,  ''For 

iccount  of  Mr.  A.  S.  of  Cologne,  to  have  received  of  RothschUd  and 

Sons  the  sum  of  30^     Attests  ''  Dr.  F.  A.  Stem."     He  again  went 

'n  two  days  more  with  another  receipt  for  SOL  more,  and  got  that 

money ;  60L  altogether.     It  was  proved  that  when  such  a  paper  as 

this  fetter  is  brought  to  Messrs.  Kothschild  from  a  correspondent, 

who  has  money  in  their  hands,  the  person  who  brought  it  is  paid 

whatever  he  claims,  not  exceeding  the  amount  mentioned.     If  such 

person  does  not  require  the  whole,  the  house  write  upon  the  letter 

whatever  is  paid,  and  they  consider  such  a  document  exactly  as  they 

would  a  bill  of  exchange,  and  equally  obligatory  on  them  to  pay  to 

the  extent  of  the  fund  in  hand.     The  question  was,  whether  the 

above  document  was  a  warrant  or  order  for  the  payment  of  money, 

within  the  1  Wm.  4,  c.  66,  s.  3 :  and,  upon  a  case  reserved,  the 

Judges  were  unanimously  of  opinion  that  the  facts  with  the  paper 

warranted  their  considering  this  document  as  an  order,  (p) 

An  instrument  containing  an  order  to  pay  the  prisoner  or  order  a  An  orUi 
sum  of  money,  being  a  month's  advance  on  an  intended  voyage,  as  p«y  a  sum 
ler  agreement  with  the  master,  in  the  mar^n  of  which  the  prisoner  ^^*  j^^*  *" 
nad  written  an  undertaking  to  sail  in  a  certain  number  of  hours,  is  an  voyage, 
order  for  the  payment  of  money,  within  the  1  Wm.  4,  a  66,  s.  3. 
rhe  prisoner  was  indicted  for  uttering  the  following  order  for  the 
layment  of  money : — 

'as  charged  as  a  warrant.     The  doubt  hands  could  not  say  so.    The  Question  is 

i  feel  is  whether  such  an  order  as  this  made  whether  this  instrument  is  an  oraer  for  the 

upon  a  person  when  there  are  no  funds  in  payment  of  money.    It  might  be  a  very 

his  hands,  is  an  order  within  the  statute,  good  warrant  for  the  payment  of  it."  MS^. 


r  to 
in 


apon  a  person  when  there  are  no  funds  in  payment  of  money.    It  might  be  a  very 

his  hands,  is  an  order  within  the  statute,  good  war      "      *  .....  ..^^ 

Suppose  Fisher  had  said,  <*  I  will  not  pay  C.  S.  G. 

the  money,  I  will  have  the  bones  first,"  (p)  Reg.  v.  Raake,  2  Moo.  C.  C.  R. 

Davies  would  have  had  no  remedy  against  66.     8  C.  &  P.  626. 

him.     A  banker  who  had  money  m  his 
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"Part  of  London,  May  li/.,  1834. 

'*  Three  days  after  the  ship  Mary  Ann  sails 

from  Grravesend,  please  to  pay  to  Wm.  Bam- 

**  On  recemnff  this  check     ^^^  or  his  order  the  sum  of  four  pounds  five 

I  agree  to  sail  in  the  ship     shillings^  being  a  month's  advance  in  part  of 

J?^  ^5?'  and  to  be  on     ^ages  of  an  intended  voyaire  to  Quebec  in  the 

Doara  within  nxteen  noun        « ^P  •        »   %    p  •     ^^ 

from   the   date  of  this     ship  herembefore  mentioned,  as  per  agreement 
check."  with  your  obedient  servant 

"  May  1st."  «  Q  Martin,  Master.** 

"  To  R.  Ray,  Esq. 
**  Na  48,  Fore  Street,  City." 

with  intent  to  defraud  E.  Child  and  another.     The  prisoner  was 
convicted,  subject  to  the  opinion  of  the  Judges  whether  the  order  set 
forth  in  the  indictment  were  an  order  for  the  payment  of  money 
within  the  meaning  of  the  1  Wm.  4,  c  66,  s.  3,  and  at  a  meeting  of 
all  the  Judges,  (except  Lord  Lyndhurst,  C.  B.,  Park,  J.  A.  J.,  and 
Bolland,  B.)  this  case  was  considered,  and  the  conviction  was  unani- 
mously held  good,  (q) 
Where  an  in-        Where  the  sum  mentioned  in  an  order  for  the  payment  of  money, 
Seran inra-    *®  ^^"^7  Stated  in  an  indictment,  it  is  no  variance  that  by  the  course 
tioned ma        of  business  of  the  bank  where  the  order  is  payable,  the  bank  would 

forged  order, 
it  is  no  Ti- 
the coarse  of     became  material.     The  t&rd  count  charged  the  prisoner  witE  felo- 
bonness  the       niously  foi^g  "  a  certain  warrant  and  order  for  the  payment  of 
h^ySuT  ^    money,  (to  wit,)  a  warrant  and  order  for  the  payment  of  85^"    The 
would  pay  that  si^th  count  described  the  instrument  as  ^^  an  acquittance  and  receipt 
■^™  *<>««*'»««•     for  money,  (to  wit)  for  85L^  The  seventh  and  eighth  counts  were  for 
Q«««wheAer  "^^"'^  foiged  mstrumeuts  described  as  in  the  third  and  sixth 
the  sum  stated   counts.     It  appeared  that  John  Mann,  in  June,  1839,  had  deposited 
is  material.        the  sum  of  85/.  in  the  hands  of  Jonathan  Backhouse  and  others, 
who  constituted  the  Darlington  Bank  at  Stockton,  and  that  on  that 
occasion  he  received  fiom  the  bank  an  accountable  receipt  in  the 
following  form : — 


pay  that  sum  t(^ther  with  the  interest  then  due  upon  it     An 
indictment  contained  eight  counts,  of  which  the  following  only 


1  ''  No.  F.  266.    Darlington  Bank,  Stockton. 
^  12th.  6  M.     1839. 

Received  of  John  Mann 

-^  Eighty-five  Pounds 

2  to  his  credit 

'I*  For  Jonathan  Backhouse  &  Co. 

E  ^^£85.                                Frederick  Backhouse.** 

I  **  Entered,  F.  B." 


In  October,  1840,  the  prisoner  having  this  receipt  in  his  possession, 
went  to  the  bank,  and  representing  himself  to  be  John  Mann  therein 
mentioned,  wrote  the  words  ''  John  Mann "  on  the  face  of  the 
receipt,  and  delivered  it  to  the  bankers,  who  paid  him  the  sum  of 
87/.  17 s.  6{2.,  being  the  amount  mentioned  in  the  receipt  with 

(9)  Rex  V.  Bamfiold,  R.  &  M.  C.  C.  R.  416 


CHAP.  XXXIX.]     Securities^  and  Documents.  525 

interest  By  the  course  of  dealing  between  the  bankers  and  their 
customers,  interest  was  payable  on  their  accountable  receiptEt,  and 
the  bankers  on  having  a  receipt  delivered  back  to  them  with  the 
name  of  the  party  who  had  deposited  written  upon  it  by  him, 
treated  it  as  an  order  for  the  payment  of  the  amount  deposited  with 
the  interest  then  due,  and  paid  such  amount  and  interest  accordingly. 
It  was  objected,  that  on  the  evidence  these  counts  were  disproved ; 
that  the  document  itself,  independent  of  the  evidence,  nad  no 
meaning,  and  that  the  evidence  showed  it  to  be  an  order  or  warrant, 
not  for  S5Ly  but  for  87£  17«.  6d,  For  the  prosecution  it  was  sub- 
mitted, that  it  was  not  necessary  to  state  the  amount  at  all,  and  that 
being  stated  under  a  videlicet,  it  need  not  be  proved  precisely ;  and, 
upon  a  case  reserved,  after  a  verdict  of  guilty,  upon  the  question 
whether  the  evidence  supported  the  third,  sixth,  seventh,  and  eighth 
counts,  or  either  of  them,  the  Judges  held  the  conviction  right  (r) 

The  prisoner  was  indicted  for  uttering  a  foiged  order  for  the  j^  priaoner 
delivery  of  goods,  which  was^t  forth  as  foUows : —  convicted  or 

confessing  an 

«/«^ii,i838.     sfutri. 

**  Mr.  Lang,  please  to  send  one  piece  of  lead  by  the  bearer,  forged  order 
12  long  16  wide.  .    J^^*^,^ 

"  George  Eh^by,  Queenboroughi"  pal^^rfiT"* 

appears  that 

with  intent  to  defraud,  &c.   The  prisoner  pleaded  euilty ;  on  looking  ^*  penon 
into  the  facts,  it  occurred  to  Bosanquet,  J.,  that  they  did  not  show  for^  had^  ^ 
any  right  in  Kilby  to  make  an  order  on  Lane  for  the  delivery  of  lead,  no  authority  to 
and  that  the  instrument  set  forth  in  the  indictment  did  not  import  ©^©^^ndthe 
anything  more  than  aj'equest,  which  Lang  might  or  might  not  com-  parpJ^tT^  ^ 
ply  with,  as  he  might  think  fit,  and  he  respited  the  sentence  in  order  request, 
to  bring  the  case  under  the  consideration  of  the  Judges,  who  held 
the  conviction  wrong,  and  ordered  a  fresh  indictment  to  be  preferred 
for  forging,  &c  a  request  for  the  delivery  of  goods,  under  the  1  Wm. 
4,  c.  ee,  8.  10.  (*) 

We  have  seen  that  it  has  been  held  that  where  an  indictment 
describes  a  warrant  for  the  payment  of  money,  under  the  2  &  3  Wm. 
4,  c  123,  s.  3,  averments  to  show  what  the  instrument  is,  are  not 
necessarvy  but  it  is  matter  of  evidence  whether  the  instrument  comes 
within  the  description  given  of  it  by  the  indictment  (t) 

We  have  also  seen,  that  an  instrument  may  be  described  as  a  Ifthecbarae- 
warrant  and  order,  if  the  instrument  be  in  tact  both  a  warrant  and  ^^^'^ 
order ;  a  warrant  authorizing  the  banker  to  pay,  and  an  order  upon  such  as  to  be 
him  to  do  so.  {u)  And  in  a  late  case,  where  tne  prisoner  was  indicted  both  a  warrant 
for  stealing  four  post-office  money  orders,  which  were  described  in  ^°^^'* 
some  counts  as  ^^  warrants  and  orders  for  the  payment  of  money/'  and  described  in 
it  was  objected  that  such  description  was  not  correct,  because  it  was  ■»  indictment. 
uncertain ;  the  Judges,  upon  a  case  reserved,  were  all  of  opinion 
that  what  was  meant  by  the  indictment  was,  that  the  prisoner  stole 
four  instruments,  or  four  valuable  securities,  each  of  which  was  both 
a  warrant  and  order,  and  putting  that  construction  upon  the  indict- 

(r)  Reg.  r.  Atkinson,  I  C.  &  Mars.  325.  p.  378. 

(«)  Reg.  V.   Newton,  2  Moo.  C.  G.  R.  («)  Rex  v.  Crowther,  5  C.  &  P.  3t6. 

59.  See  also  Reg.  v.  Atkinson,  gupra, 
(i)  Reg.  V.  Rogers,  9  G.  &  P.  41,  ante, 
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As  to  the 
specifiottion  of 
the  goods  in 
the  order. 

Jon68*8  case. 
Order  in  the 
following 
form:  ''Please 
to  deliver  my 
work  to  the 
bearer.*' 


An  order  not 
available  by 
reason  of 
some  collateral 
objection  may 
yet  be  the 
subject  of 
forgery. 


Requests  for 
the  delivery  of 
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A  request  for 
the  delivery 
of  goods  need 
not  be  ad- 
dressed to  any 
particular 
person. 
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menty  they  were  of  opinion  that  the  instrument  stolen  was  a  warrant 
and  order.  They  were  of  opinion  it  was  an  order  as  well  as  a  warrant, 
because  assuming  the  post-master  had  paid  the  order,  the  document 
itself  delivered  up  to  him  would  be  a  warrant,  which  would  be  a 
discharge  from  the  person  to  whom  he  had  to  account  for  the  post- 
office  money.  Therefore  they  were  of  opinion  that  the  counts  of 
the  indictment  were  not  uncertain^  meaning  that  these  instruments 
had  both  characters,  (u) 

With  respect  to  the  form  of  the  order  in  other  respects,  it  appears 
not  to  be  necessary  that  the  particular  goods  should  be  tnerein 
specified,  provided  it  be  conceived  in  terms  intelligible  to  the  parties 
themselves,  to  whom  such  order  is  addressed. 

In  a  case  where  the  prisoner  had  been  convicted  of  forging  an 
order  for  the  delivery  of  goods  to  the  following  purport :  "  &pt. 
23rd,  1764.  Sir,  please  to  deliver  my  work  to  the  bearer, — 
Lydia  Bell,  Fleet-street,  London,''  wit|^  intent  to  defraud  the  war- 
dens and  company  of  goldsmiths ;  and  it  appeared  that  the  goods  in 
question  were  articles  of  plate,  which  had  been  sent  by  Messrs. 
Bell,  a  silversmith,  to  Goldsmiths'  Hall,  to  be  marked ;  and  that  the 
form  of  the  order  was  the  same  as  was  usually  sent  upon  such  occa- 
sions, except  that  in  strictness,  and  by  the  rule  of  the  plate  office, 
the  several  sorts  of  work,  with  the  weight  of  the  silver,  ought  to  have 
been  mentioned  in  it;  the  Judges  affirmed  the  conviction  upon 
reference  to  them,  after  a  motion  in  arrest  of  judgment  But  the 
prisoner  was  pardoned  on  condition  of  transportation,  (v) 

The  order  will  not  be  the  less  the  subject  of  foi^gery,  on  account 
of  its  not  being  available  by  reason  of  some  collateral  objection,  not 
appearing  upon  the  face  of  it.  Thus,  where  the  prisoner  had  been 
convicted  for  foiging  an  order  for  the  payment  of  prize-money,  and 
it  appeared  that  the  party  whose  name  was  foiged  was  a  discnaived 
seaman,  and  was,  at  tne  time  the  order  bore  date,  within  seven  miles 
of  the  port  where  his  wases  were  payable ;  under  which  circumstances 
his  genuine  order  would  not  have  been  valid,  by  the  provisions  of 
the  32  Greo.  3,  c  34,  s.  2,  unless  made  in  the  manner  therein  pre- 
scribed; the  Judges  held  the  conviction  to  be  proper,  the  order 
itself  purporting  on  the  face  of  it  to  be  made  at  another  place  beyond 
the  limited  distance,  {tv) 

In  consequence  of  certain  forged  instruments  having  been  held 
not  to  come  within  the  words  "  warrant "  or  **  order  "  in  me  7  Greo.  2, 
c.  22,  now  repealed,  (x)  the  word  ^^ request"  has  been  introduced 
into  the  1  Wm.  4,  a  66,  and  the  following  cases  have  been  since 
decided  relative  to  reauests  for  the  delivery  of  goods. 

An  indictment  for  loiging  and  uttering  a  request  for  the  delivery 
of  goods,  set  out  the  request  in  each  count  in  tne  words  and  figures 
folmwing: — 

"  Gentlemen, 

<*  Be  so  good  as  to  let  the  bearer  have  5^  yards  of  blue  to  pattern, 
and  to  send  the  drab  cloth  up,  in  the  whole  piece,  on  Monday  mom- 


(tt)  Reg.  V.  Gilchrist,  1  C.  &  Marsh. 
224. 

(v)  Jones's  case»  1764, 1  Leach,  53.  2 
East,  P.  C.  c  19,  s.  39,  p.  941. 

(w)  M'Intosh's  case,  1800, 2  East,  P.  a 


e.  19,  s.  39,  p.  942.  2  Leach,  883.  AiUe,  p. 
353.     The  same  case  is  cited  for  another 
point,  ante,  p.  516.  See  Reg.  v.  Pike,  2  Moo. 
C.  C.  R.  70,  ante,  353. 
(x)  See  the  cases,  ante,  p.  516. 
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ing^  by  10  o'clock ;  also  a  yard  measure,  as  I  do  not  know  what 
quantity  will  be  wanted,  ana  you  will  oblige 

"  W,  Reading,  Mortimer-street" 

^^  N.  B.  Let  the  drab  be  good,  as  it  is  for  the  inspection  of  a 
gentleman.'' 

The  jury  found  the  prisoner  guilty,  and,  upon  a  case  reserved 
upon  the  question,  whetner  as  the  request  was  not  addressed  to  any 
individual  person  by  name  or  description,  the  reouest  set  out  in  the 
indictment  was  a  request  for  the  dehveiy  of  gooos  within  the  words 
and  true  intent  of  the  statute,  the  Judges  present  held  the  conviction 
right  (a?) 

So  where  the  prisoner  was  indicted  for  forging  a  request  for  the  Stme  point  as 
delivery  of  goods  with  intent  to  defraud  Messrs.  Warner  and  Co.,  » the  last  caie. 
and  the  instrument  forged  was  as  follows : —  metitnwrely 

«  Aug.  3, 1839.     One  16  in.  helmet  scoop ;  one  4  quart  oval  kettle,  ^^^^f  *'* 

«  Jas  Haywakd."       ^  »>><»''"  to 

be  a  request  by 

And  it  was  proved  that  the  prisoner  had  been  in  tlie  employ  the  custom  of 
of  Hay  ward,  an  ironmonger,  who  had  had  dealings  for  some  ^*  *'"•*'*• 
years  with  Messrs.  Warner,  and  that  once  or  twice,  during  the 
time  the  prisoner  was  in  Hayward's  employ,  he  had  taJken  orders 
from  him  to  Messrs.  Warner.  It  was  also  proved  by  a  person, 
who  managed  the  business  of  Messrs.  Warner,  that  it  was  the  custom 
of  their  business  to  deliver  goods  on  such  papers  as  the  one  in  ques- 
tion ;  it  was  constantly  done  every  day,  and  being  asked  by  the 
court  whether  he  had  done  so  as  between  the  firm  and  Hayward, 
the  witness  replied,  ^*  certainly ;  it  is  the  ordinary  form  of  a  request 
to  deliver  goods  to  Mr.  Hayward,  or  to  any  body."  U)X)n  a  case 
reserved  upon  the  question,  whether  such  a  paper  amoun  ted  in  law 
to  a  request  for  the  delivery  of  goods  within  the  mean  ing  of  the 
statute,  the  Judges  were  of  opinion  that  it  did,  although  it  was  not 
addressed  to  any  one.  (y) 

The  prisoner  was  indicted  for  for^ng  and  uttering  a  <  certain  re-  a  request 
quest  for  the  delivery  of  goods,  which  is  as  follows : —  purportiuc^  to 

*^  To  Mr.  Edwards,  Southcate-street,  near  the  Cross.  a  customer 

**  Please  to  let  bearer,  William  Gof,  have  spillshoul  and  grafting  pr  a  tradesnian 
tool  for  me,  rtJute!" 

"  Edward  Rickbtts,  of  Stantway." 

The  prisoner  went  to  the  shop  of  Mr.  Edwards,  an  ironmonger, 
and  presented  the  paper  to  his  shopman,  who,  knowing  Mr.  Ricketts 
of  Stantway,  allowed  the  prisoner  to  select  a  spade  and  grafting  tool 
from  his  master's  stock.  It  was  objected  that  this  was  not  a  request 
within  the  meaning  of  the  1  Wm.  4,  c.  66.  In  the  cases  of  warrants 
and  orders  it  had  been  decided  that  the  parly  must  have  a  right  to 
dispose  of,  or  an  interest  in,  the  property,  ana  the  requests  intended 
to  be  made  the  subject  of  foreery  were  requests  for  the  delivery 
of  goods,  in  which  the  parly  had  at  least  an  interest ;  but  it  was  held 
that  this  was  a  forged  request  for  the  delivery  of  goods  within  the 
statute.  («) 

(x)  Rex  V.  Carney,  R.  &  M.  C  C.  R.  (i)  Rsf.  v.  James,  8  C.  &  P.  293. 

351.     Tindal,    C.    J.,  Lord  Lyndhunt,  Gurney,  6.,  referring  to  Rex  v,  Carney. 

C.  B.,  and  Taimton,  J.,  were  absent.  sufra,  note  (x), 

(y)  Reg.  V.  Pttlbrook,  9  C.  &  P.  37. 
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Tbesimpofled  A  forged  letter  requesting  a  tradesman  to  deliver  goods  to  A.  6. 

^*^    Lh  ®^  ^^  credit,  and  vouching  for  his  ability  to  pay,  may  be  described 

iDSbwe"iiiy  ^  *  request  within  the  1  Wm.  4,  c.  66^  s.  10,  though  the  supposed 

authority  over  writer  have  no  authority  over  or  interest  in  the  goods,  and  A.  6. 

<f  "^^™  only  be  looked  to  for  payment     The  indictment  stated  that  the 

nee/tibe  gc^  prisoner  uttered  a  certain  foi^d  request  for  the  delivery  of  goods, 

be  specified  which  is  as  foUows ; — 


in  the  request. 


«  May  24,  1836. 

«Sir, 

*^  I  beg  to  inform  you  that  the  thing  is  right  and  true.  Please  to 
let  W.  Thomas  have  such  things  (meaning  thereby  certain  goods 
which  the  said  W.  Thomas  then  and  there  wanted)  as  he  wants  for 
the  purpose. 

^^Sir,  I  have  got  the  amount  of  seven  and  twenty  pounds  for 
Maria  Cole  in  my  keeping  this  many  years. 

**  I  am  your  servant, 

"  Ann  Davxes." 

with  intent,  &c.  A  second  count  chaived  the  uttering  a  certain 
forged  request  from  one  Ann  Davies,  for  the  delivery  of  certain 
goods  to  him  the  said  W.  Thomas,  with  intent,  &a  The  prisoner 
bad  come  into  the  shop  of  the  prosecutor  Clare,  and  asked  him  if 
be  knew  Maria  Cole  oi  Prendergast  Being  answered  in  the  affir- 
mative, he  said  she  was  dead,  that  he  was  her  son-in-law,  that  she 
bad  left  50L  or  60/L,  and  that  he  wanted  black.  Clare  asked  him 
if  he  meant  to  pay  for  it ;  he  said  he  had  not  the  money,  but  it  was 
very  safe.  Clare  however  refused,  observing  that  he  was  a  stranger 
to  nim,  upon  which  the  prisoner  said,  '^It's  very  safe.  It's  in  the 
hands  of  Mrs.  Davies  of  Prendergast*'  Clare  knowing  her,  and 
knowing  her  to  be  a  respectable  person,  said,  ^'  if  you  will  get  me  her 
order  for  the  goods  you  shall  have  them."  Upon  this  the  prisoner 
went  away,  and  in  half  an  hour  returned  with  tne  note  set  out  in  the 
first  count  in  the  indictment;  upon  the  production  of  which  he 
was  furnished  with  such  mourning  things  as  he  required,  which 
were  put  down  to  his  credit  The  note  was  a  foi|^ry»  and  Mrs. 
Davies  had  no  money  of  Maria  Cole's  in  her  keeping.  Coleridge,  J., 
bad  doubts  whether  the  paper-writing  was  properly  a  request  for 
the  delivery  of  goods  withm  the  meaning  of  the  statute,  and  whether 
the  chaise  ought  not  to  have  been  for  obtaining  goods  under  false 
pretences,  because  Ann  Davies  had  not,  nor  was  supposed  to  have, 
any  authority  over,  or  interest  in,  the  goods  obtainca,  because  the 
note  did  not  purport  in  any  way  to  charge,  nor  did  it  charge,  her 
credit,  and  because  the  goods  were  supplied  on  the  prisoners  own 
credit,  and  he  liable  for  mem.  The  pnsoner's  counsel  also  sumested 
that  no  goods  were  specified.  But  upon  a  case  reserved,  the  Judges 
present  were  unanimously  of  opinion  that  the  instrument  was  cor- 
rectly set  out  as  a  request,  and  the  conviction  was  affirmed,  (a) 

An  instrument  may  be  a  request  for  the  delivery  of  goods  within 
the  statute,  although  it  is  also  an  undertaking  to  pay  foir  them. 

(a)  Rex  e.  Thomas,  2  Moo.  C.  C.  R.  absent.  Qu.  whether  the  mnuendo  m  the 
16.  7  C.  &  P.  851 .  Lord  Abinger,  C.  B.,  first  count  be  not  too  large,  there  being  no 
Williams,   J.,  and  Coleridge,    J.,    were      introdactory  averments.    C.  S.  6. 
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The  indictment  charged  the   prisoner  with  fbr^ng  and  uttering  An  instrument 
**  a  certain  forged  request  for  the  delivery  of  coods,''  which  was  as  "»y  be  a  re 

foUows:—  qu^t  although 

undertaking 

**  Mr.  Turner, — ^Please  to  let  the  lad  have  a  hat,  about  9*.,  and  I  |^y  ^^ 
will  answer  for  the  money."  ^***'*^* 

••Ed.  Barrett." 

and  it  was  contended  that  this  was  not  a  request  for  the  delivery  of 
goods,  but  a  ^arantee  for  the  payment  of  the  price ;  and,  if  it  were 
the  subject  of  forgery  at  all,  it  should  have  been  chaiged  to  be  an 
underta^ng  for  the  payment  of  money ;  but  Gumey,  %.,  held  that 
this  instrument  was  not  the  less  a  request  for  the  delivery  of  goeds, 
because  it  might  also  be  an  undertaking  for  the  payment  of  money.  (6) 

Hie  1  Wm.  4,  c.  66,  makes  no  provision  at  all  for  foiging  a  re-  A  request  for 
quest  for  the  payment  of  money,  and  such  a  request  cannot  be  de-  ^^®  payment 
scribed  as  an  undertaking,  warrant,  or  order  for  the  payment  of  notwithm'the 
monej.     Upon  an  indictment  for  forging  and  uttering  an  mstrument,  i  Wm.  4, 
descnbed  in  different  counts  as  an  order  for  the  payment  of  money,  '^'  ^' 
a  warrant  for  the  payment  of  money,  and  an  undertaking  for  the 
payment  of  money,  it  appeared  that  the  prisoner  sent  one  Walker  to 
Messrs.  Sei^r's,  with  a  letter  and  the  following  memorandum : — 

§Ts7eet,  }  20  FeB.  1841. 
♦♦  Gentlemen, 

•*  I  shall  feel  obliged  by  your  paying  Mr.  Bennett  the 
sum  oT  2/.  78.  Sd.y  and  debiting  me  with  the  same.  You  will  please 
have  a  receipt,  and  add  the  amount  to  invoice  of  order  in  hano. 

••  I  am, 

•*  Gentlemen, 
"  Your  most  obedient  servant, 
••  T.  D.  Chappbll." 

••  Messrs.  Seager,  Evans,  &  Co.  distillers,  &c. 
« 10,  Milbank,  Westminster.'' 

Messrs.  Seager  and  Evans  had  a  customer  at  Taunton,  named 
T.  D.  Chappell,  and  Mr.  Seager  proved  that,  supposing  he  had 
believed  the  memorandum  to  be  the  genuine  handwriting  of  Mr. 
Chappell,  he  should  have  paid  the  money,  and  that  it  was  the  practice 
of  their  house,  and  in  the  course  of  business,  to  pay  on  these  requests 
to  country  customers.  It  was  objected,  that  this  was  not  an  offence 
within  the  1  Wm.  4,  c.  66,  as  the  paper  was  neither  an  undertaking, 
warrant,  or  order  for  the  payment  of  money,  but  at  most  only 
amounted  to  a  request ;  and  forging  a  request  for  money  was  not 
provided  for  ;  and  the  prisoner  havmg  been  convicted,  the  Judges 

(6)  Reg.  9.  White,  9  C.  &  P.  '28^    In  three  or  four  gold  guard  cnrba,  the  last 

R«^.  V.  j£>b9on,  9  C.  &  P.  423  (in  which  you  aent  me  were  not  as  I  like  them  ;  you 

the  cmly  point  decided  is  mentioned,  axte,  may  send  one  or  two  ladies'  gold  watches, 

p.    373),   the    instrument   was    In   form,  fiuhionable  patterns,  I  want  them  imme- 

**  Please  to  forward  as  address  below,  soon  diately,"  &c. ;  and  it  was  taken  for  granted 

•s  possible,    three  mourning  nngB>   sizes  on  all  hands  that  this  was  a  request  for  the 

O,^'  Q.9  good  weight  and  well  finished ;  delivery  of  goods. 

VOL.  IL  MM 
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Wherathe 
indictment  sets 
out  a  request 
it  must  either 
purport  to  be 
a  request  on 
the  face  of  it, 
or  there  must 
be  averments 
to  show  that 
it  is  so. 
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heldy  upon  a  case  reserved,  that  the  conviction  could  not  be  sus- 
tained, {b) 

Where  an  indictment  for  foi^gin^  a  request  for  the  delivery  of 

SKxls,  sets  out  such  request,  either  me  instrument  must  purport  on 
e  face  of  it  to  be  a  request,  or  if  the  words  have  not  necessarily 
that  effect,  but  are  so  understood  in  the  trade,  there  must  be  an 
innuendo  to  explain  them.  The  prisoner  was  indicted  for  uttering  a 
certain  forged  request  for  the  delivery  of  goods,  which  is  as  follows; 


Tbeindietment 
must  be  for 
forging  a 
request 


<( 


€€ 


'.88,  Aldgate. 


"  Per  bearer, 

2  V  Counterpanes. 

«T.  Dayibs, 

«E.   TWBLL." 


with  intent  to  defraud  J.  Lanison  and  others,  the  prisoner  well 
knowing  the  said  request  to  be  forged.  The  prisoner,  who  had  been  in 
the  service  of  Mr.  l5avies  as  porter,  went  on  the  19th  of  November, 
1830,  to  the  house  of  Messrs.  Lanison  &  Co.,  and  produced  to 
Smith,  their  servant,  the  foiged  instrument  in  question.  Smith,  in 
consequence  of  the  prisoner  producing  the  paper,  delivered  the 
counterpanes  to  him.  Davies  was  a  customer  of  Lanison  &  Co.  and 
lived  at  88,  Aldgate.  Smith  did  not  then  know  Twell ;  he  gave 
credit  to  the  signature  of  Davies ;  Twell  was  in  the  employ  of  Davies, 
and  had  authority  from  him,  in  his  absence,  to  write  an  order  for 
goods  in  his  name  in  this  form ;  but  Twell  had  no  authority  to  employ 
any  other  person  to  vnite  the  same.  The  paper  produced  was  not 
the  writing  of  Davies  or  Twell,  nor  signed  by  the  authority  of  Davies. 
Mr.  Davies  said  they  generally  wrote  their  orders  ^*  Send  per 
bearer,"  or  *'  per  bearer,  and  that  such  orders  as  these  are  common 
in  their  business.  It  was  objected,  that  the  paper  produced  did  not 
{>urport  to  be  a  request,  within  the  meaning  of  the  statute :  no  par- 
ticular person  was  requested,  nor  was  it  curected  to  any  particular 
person.  The  jury  found  the  prisoner  guilty,  and  said  that  the^  con- 
sidered the  paper  as  a  request  for  the  delivery  of  the  goods  mentioned 
in  it,  and  that  such  papers  were  in  trade  so  considered.  But  upon  a 
case  reserved  upon  the  questions,  whether  the  instrument  was  upon 
the  face  of  it  one  of  those  instruments,  namely,  a  request  for  the 
delivery  of  goods,  the  knovmigly  uttering  of  which  is  prohibited  by 
the  1  Wm.  4,  a  66,  s.  10,  and  particular^  whether  the  want  of  any 
address  was  a  valid  objection ;  tne  Judges  pesent  were  unanimously 
of  opinion  that  the  words**  per  bearer  "did  not  necessarily  import 
**send  per  bearer ;"  they  mignt  mean  **I  have  sent  per  bearer,"  and 
that  there  ought  to  have  been  an  innuendo  to  explain  them.  They 
seemed  to  thmk  the  address  not  necessary,   (c) 

Where  goods  are  obtained  by  a  forged  request,  within  the  1  Wm.  4, 
c.  66,  the  indictment  must  be  for  forgeiy,  and  cannot  be  for 
obtaining  them  by  fidse  pretences.    The  prisoner  was  indicted  for 

(b)  Reg.  e.  Thorn,  1  G.  &  Marsh.  206. 
The  prisoner  was  afteiTvds  convicted  of  a 
fraud. 

(c)  Rex  V.  Cullen,  R.  &  M.  C.  C.  R. 
300.  This  case  is  also  reported  in  5  C.  & 
P.  1 16,  and  it  is  there  stated  that  the  in- 
dictment contained  a  count  calling  the 
instrument  a  forged  order,  and  that  the 


Judges  held  that  the  instrument 
neither  an  order  nor  a  request  within  the 
I  Wm.  4,  c  66,  s.;iO.  See  Reg.  v.  PuU 
brook,  ante,  p.  527.  In  such  a  case  there 
should  at  all  events  be  one  count  describing 
the  request  in  the  manner  adopted  in  Rag- 
9.  Robson,  ante,  373.    C.  S.  G. 
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obtaioing  goods  by  means  of  the  following  false  and  counterfeit 
letter : — 

"  Mr.  Brooks, — ^Please  let  the  bearer,  William  Turton,  have 
for  J.  Roe,  four  yards  of  Irish  linen  and  a  waistcoat. 

**  John  Rob." 
**/iin.  6,  1833.'' 

Taunton,  J. — ^'  This  is  a  foiged  request  for  the  delivery  of  goods. 
This  case  comes  within  the  lOu  sec  of  the  1  Wm.  4,  c.  66.  It  is 
clearly  an  uttering  of  a  foiged  request  for  the  deliveiy  of  goods.  It 
is  a  felony,  and  not  a  misdemeanor.**  (d) 

A  written  promise  to  pay  a  sum  specified,  or  such  other  sum,  not  a  conditional 
exceeding  the  same,  as  A.  B.  may  incur  by  reason  of  a  suretyship,  is  nndcruking 
an  undertaking  to  pay  money  within  the  1  Wm.  4,  c  66, 8.  3.    The  |^  J^{;ini7 
indictment  chaigea  the  prisoner  with  forging  an  undertaking  for  the  i  Wm.  4, 
payment  of  money,  in  the  following  terms ; —  c.  66,  s.  3. 

«  York,  I3th  February,  1837. 
**  £100.  I  promise  to  pay  Mr.  W.  Bellerby  or  order,  the  sum 
of  one  hundred  pounds,  or  such  other  sum  of  money,  not  exceeding 
the  same,  as  he  may  incur,  or  be  put  unto,  for  or  by  reason  or  means 
of  his  becoming  one  of  the  sureties  of  Mark  Milbank,  Esq.,  sheriff- 
elect  for  the  County  of  York,  for  the  year  ensuing,  for  John  Reed 
of  this  city,  sheriff'  oflScer. 

«Val.  Wilson." 

It  was  submitted  ibr  the  prisoner,  that  this  was  not  an  undertaking 
for  the  payment  of  money,  within  the  1  Wm.  4,  c.  66,  s.  3,  as  it  was 
not  an  absolute  undertaking  to  pay  any  particular  sum  of  money, 
but  only  an  indemnity  to  an  uncertain  amount,  not  exceeding  100/., 
and  unless  the  officer  misbehaved,  which  the  law  would  not  presume, 
it  was  no  undertaking  to  pay  any  money  at  alL  But  upon  a  case 
reserved,  the  Judges  present  were  unanimously  of  opinion  that  the 
instrument  was  an  undertaking  for  the  payment  of  money,  within  the 
statute,  (e) 

Where  a  forged  instrument  is  uttered  to  one  of  two  partners  in  the  The  iury  may 
absence  of  the  other,  the  jury  may  find  in  some  cases  that  the  intent  ^^  ^'^^  >^^ 
was  to  defiraud  the  partner,  to  whom  the  instrument  was  uttered.  f^'d^^tcT 
The  prisoner  was  indicted  for  uttering  and  foiging  a  bill  of  exchange,  defraud  one 
with  intent  to  defiraud  J.  Leadbitter;  with  respect  to  the  intent  to  partner  where 
defiraud,  it  appeared  that  Leadbitter  had  been  employed  by  the  pri-  [^^entia 
soner,  then  the  owner  of  a  mill,  to  make  a  mill  dam,  and  tnat  Lead-  uttered  to  him 
bitter  had  a  partner  named  Stan^eld,  who,  however,  took  no  active  '^  the  absence 
part  in  the  business,  although  he  was  known  to  be  a  partner  by  the  ^^^*' 
prisoner.  Leadbitter,  who  had  superintended  the  work,  applied  to  the  ^^  ' 
prisoner  for  payment,  and  the  prisoner  paid  Leadbitter  money  on  ac- 
count;  and  afterwards,  instead  of  makmg  a  fiirther  money  payment, 
fave  him  the  bill  in  question  :  Stansfield  was  not  present  when  the 
ill  was  so  given.     Leadbitter  indorsed  the  bill  in  his  own  name 
only,  and  afterwards  delivered  it  to  Stansfield,  asking  him  if  he  could 
maxe  any  use  of  it ;  Stansfield  afterwards  paid  it  away,  indorsing  it  also 

(J)  Res  V.  Evans,  5  C.  &  P.  553.    See  (e)  Reg.  v.  Reed,  2  Moo.  C.  C.  R.  62, 8 

Rex  V.  Carter,  7  C.  &  P.  134,  ante,  p.  366.        C.  &  P.  624. 
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1  Wm.  4.  c 
66,  s.  17. 
Making  or 
having  in 
possession  any 
mould  for 
manufacturing 
paper,  with 
the  i^ame  of 
any  bankers 
appearing  in 
Uie  substance  ; 
manufacturing 
or  having  such 
paper,  or 
causing  the 
name  to 
appear  in  the 
substance  of 
any  paper. 
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with  his  own  name.  It  was  submitted  that  Leadbitter  and  Stansfield 
being  partners,  and  the  prisoner  knowing  that  they  were  so,  the 
intent  of  the  prisoner  must  be  taken  to  be  the  legal  consequence  of 
his  own  act,  which  was  the  defrauding  the  two  partners,  and  that 
there  was  therefore  a  variance  between  the  intent  laid  and  the  intent 
proved.  It  was  answered,  that  the  intent  of  the  prisoner  was  a 
Question  for  the  juiy,  and  on  the  facts  proved,  the  jury  mig;ht  infer 
that  the  prisoner  intended  to  defraud  Leadbitter  alone,  with  whom 
he  had  had  dealings,  and  even  if  he  did  also  intend  to  defraud  both 
partners,  he  might  be  not  the  less  guilty  of  intending  to  defraud  the 
one  onl^  to  whom  he  actually  uttered  the  instrument  Wightman, 
J,,  left  It  to  the  jury,  to  say  whether  the  prisoner  intended  to  defraud 
Leadbitter  alone,  and  they  found  that  the  prisoner  did  intend  to 
defraud  Leadbitter  alone ;  and,  upon  a  case  reserved,  the  Judg^ 
held  the  conviction  right  (f) 

Many  other  points  whicn  have  arisen  upon  indictments  framed 
upon  the  statutes  mentioned  in  this  chapter,  being  of  general  appli- 
cation, have  been  already  noticed  in  the  chapter  treating  generally 
of  the  subject  of  forgeiy.  (g) 

The  1  Wm.  4,  c.  66,  s.  31,  repeals  the  41  Geo.  3,  c.  57,  and  so 
much  of  the  43  Geo.  3,  c  139,  ^^  as  in  anywise  relates  to  any  foreign 
bill  of  exchange,  or  foreign  promissory  notes,  undertaking  or  order 
for  the  payment  of  money,"  and  by  sec  17,  enacts,  "that  if  any 
person  shall  make  or  use  any  frame,  mould,  or  instrument  for  the 
manufacture  of  paper,  with  the  name  or  firm  of  any  person  or  per- 
sons, body  corporate,  or  company  carrying  on  the  business  of  bankers 
(other  than  and  except  the  Bank  of  England)  appearing  visible  in  the 
substance  of  the  paper,  without  the  authority  of  such  person  or  per- 
sons, body  corporate,  or  company,  the  proof  of  which  authority  snail 
lie  on  the  party  accused;  or  if  any  person  shall,  without  lawful 
excuse,  the  proof  whereof  shall  lie  on  the  party  accused,  knowingly 
have  in  his  custody  or  possession  any  such  frame,  mould,  or  instru- 
ment ;  or  if  any  person  shall  without  such  authority,  to  be  proved 
as  aforesaid,  manufacture,  use,  sell,  expose  to  sale,  utter,  or  dispose 
of,  or  shall,  without  lawfril  excuse,  to  be  proved  as  aforesaid^  know- 
ingly have  in  his  custody  or  possession,  any  paper  in  the  substance 
of  which  the  name  or  firm  of  any  such  person  or  persons,  body 
corporate,  or  company  carrying  on  the  business  of  bankers  shau 
appear  visible ;  or  if  any  person  shall,  without  such  authority,  to  be 
proved  as  aforesaid,  cause  the  name  or  firm  of  any  such  person  or 
persons,  body  corporate,  or  company  carrying  on  the  business  of 
bankers  to  appear  visible  in  the  substance  of  the  paper  upon  which 
the  same  shall  be  written  or  printed ;  every  such  offender  shall  be 

Suilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the 
iscretion  of  the  court,  to  be  transported  beyond  the  seas  for  any 
term  not  exceeding  fourteen  years  nor  less  than  seven  years,  or  to 
be  imprisoned  for  any  term  not  exceeding  three  years  nor  less  than 
one  year."  (A) 


(/)  Reg.  r.  Hanson,  1  C.  &  Marth. 
334.  This  case  was  not  published  till 
chap.  32,  s.  3,  had  been  printed,  or  it 
would  haTe  been  inserted  in  that  section. 
C.  S.  G. 

(ff)  AfiU,  p,  319,  c<  »eq. 


(A)  See  the  general  prorisions  of  this 
act,  ante,  p.  408,  €t  teq.  As  to  principals 
in  the  second  degree,  acoessones,  hard 
labour,  and  solitary  confinement,  see  amUf 
p.  410. 
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By  sec.  18^  ^^  if  any  person  shall  engrave  or  in  anywise  make  upon  i  Wm.  4,  c. 
any  plate  whatever,  or  upon  any  wood^  stone^  or  other  material,  any  bill  ^V^?* 
of  exchange  or  promissory  note  for  the  payment  of  money,  or  any  part  Ji^3atof&a, 
of  any  bill  of  exchange  or  promissory  note  for  the  payment  of  money>  any  tall  of 
purporting  to  be  the  bill  or  note,  or  part  of  the  bill  or  note,  of  any  exchange  or 

Eerson  or  persons,  body  corporate,  or  company  carrying  on  the  Joteofmy 
usiness  of  bankers,  (other  than  and  except  the  Bank  of  England,)  bankers,  or 
without  the  authority  of  such  person  or  persons,  body  corporate,  or  "^^"Hi[®" 
company,  the  proof  of  which  authority  shall  lie  on  the  party  accused;  J^Scri^uMT 
or  ii  any  person  shall  engrave  or  make  upon  any  plate  whatever,  or  subjoined 
upon  any  wood,  stone,  or  other  material,  any  wora  or  words  resem-  t*>?roto,or 
bting^  or  apparently  intended  to  resemble,  any  subscription  subjouied  ^{1!^  .*^  uu 
to  any  bill  of  exchange  or  promissory  note  for  the  payment  of  money  tering  or 
issued  by  any  such  person  or  persons,  body  corporate,  or  company  J»*^  "7 
carrying  on  the  business  of  bankers,  without  such  authority,  to  be  ^|^h  aoypart 
proved  as  aforesaid;   or  if  any  person  shall,  without  such  authority,  of  any  such 
to  be  proved  as  aforesaid,  use,  or  shall,  without  lawful  excuse,  to  *!j!i?l?^** 
be  proved  by  the  party  accused,  knowingly  have  in  his  custody  or  panted ;  trans- 
possession,  any  plate,  wood,  stone,  or  other  material  upon  which  any  portation  for 
such  bill  or  note,  or  part  thereof,  or  any  word  or  words  resembling,  '^  years,  &c. 
or  apparently  intended  to  resemble,  such  subscription,  shall  be  en- 
graved or  made ;  or  if  any  person  shall,  without  such  authority,  to 
be  proved  as  aforesaid,  knowingly  offer,  utter,  dispose  of,  or  put  off, 
or  shall,  without  lawful  excuse,  to  be  proved  as  aforesaid,  knowingly 
have  in  his  custody  or  possession  any  paper  upon  which  any  part 
of  such  bill  or  note,  or  any  word  or  words  resembling,  or  apparently 
intended  to  resemble,  any  such  subscription,  shall  be  made  or  printed ; 
every  such  offender  shall  be  guilty  of  felony,  and,  being  convicted 
thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  transported 
beyond  the  seas  for  any  term  not  exceeding  fourteen  years  nor  less 
than  seven  years,  or  to  be  imprisoned  for  any  term  not  exceeding 
three  years  nor  less  than  one  year.''  (J) 

The  prisoner  was  convicted  at  the  Central  Criminal  Court,  upon  Having  in 
an  indictment  founded  on  the  1  Wm.  4,  c.  66,  s.  18,  which  charged  possession  the 
that  he  feloniously  knowingly  and  without  lawful  excuse,  had  in  his  ^^enin 
custody  and  possession  a  certain  copper  plate,  upon  which  was  en-  Upi>er  Canada, 
graved  part  of  a  certain  promissory  note  for  the  payment  of  money,  "TJJ!"  *® 
purporting  to  be  a  part  of  a  promissory  note  of  a  certain  company  of  J^tion?^ 
persons  carrying  on  the  business  of  bankers  in  a  certain  country 
under  the  dominion  of  her  Majesty,  that  is  to  say,  in  the  province  of 
Upper  Canada  in  North  America,  under  the  name  and  style  of  the 
president,  directors,  and  company  of  the  Bank  of  Upper  Canada,  the 
said  company  of  persons  being  other  than  the  Bank  of  England, 
which  said  part  of  a  promissory  note  b  as  follows : — 

♦*  Ten  «  Ten 

10  X  No.  X  C  Ten. 

"  Chartered  by  Act  of  Parliament 
**  The  president,  directors,  and  company  of  the  Bank  of  Upper 
Canada  promise  to  pay  ten  dollars  on  demand  to  the  bearer  for  value 
received. 

"  Cashier.  '*  President 

«  Ten  "  X 

"Toronto  18."  "Ten" 

(i)  See  the  last  note. 
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The  second  and  third  counts  were  in  the  same  terms,  except  that 
the  second  described  the  note  as  a  promissory  note  for  the  payment 
of  money  of  a  certain  body  *^  corporate,"  and  the  third  as  a  promis- 
sory note  for  the  payment  of  money  of  W.  Proudfoot  and  others* 
The  prisoner  within  me  jurisdiction  of  the  court,  procured  a  cop^r 
plate  to  be  enoraved  with  the  words  and  figures  set  out  ia  the  m- 
dictment,  whidi  are  part  of  the  form  of  the  promissory  notes,  used 
and  circulated  by  the  Bank  of  Upper  Canada;  the  plate  so  engraved 
was  received  by  the  prisoner  under  circumstances  pr^nant  with 
suspicion  that  it  was  obtained  by  him  for  a  fraudulent  purpose. 
W. Troudfoot  was  the  president,  andT.  G.  Ridout  the  cashier  of  the 
Upper  Canada  Bank,  the  notes  of  which  are  usually  signed  by  those 
persons,  and  the  prisoner  had  endeavoured  to  obtain  from  another 
engraver  a  fecsimile  of  their  signatures,  which  he  had  cut  off  from 
the  Toronto  note  produced  by  him  to  the  first  engraver.  It  was 
contended  that  sec.  18,  of  the  1  Wm.  4,  c.  66,  upon  which  alone  the 
indictment  could  be  supported,  did  not  extend  to  notes  of  companies 
carrying  on  business  witnin  her  Majesty's  dominions  out  of  England, 
though  the  offence  were  committed  within  the  jurisdiction  of  the 
Central  Criminal  Court;  but  after  fiiU  argument  upon  a  case  reserved, 
the  Judges  were  all  of  opinion  that  the  offence  charged  was  within 
the  statute,  except  Parke,  B.,  Alderson,  B.,  and  Coleridge,  J.,  who 
entertained  some  doubt,  and  the  conviction  was  affirmed.  (J) 

Upon  an  indictment  on  the  41  Geo.  3,  c  57,  s.  2,  (now  repealed) 
which  charged  the  prisoner  with  having  in  his  custody  a  plate  on 
which  was  engraved  part  of  a  promissory  note,  purporting  to  be  the 
promissory  note  of  a  body  corporate  called  the  British  Linen  Com- 
pany,  it  was  objected  that  it  was  not  an  offence  within  this  sta- 
tute, to  have  in  custody  a  plate  for  making  notes,  &c.,  in  the  name 
of  such  company,  though  it  appeared  that  they  carried  on  business 
as  bankers,  because  they  were  mcorporated  for  a  purpose  entirely 
different,  viz.,  that  of  carrying  on  a  linen  company ;  and  it  was  also 
objected,  that  the  indictment  was  bad,  as  it  omitted  to  aver  dial 
the  company  carried  on  the  business  of  bankers,  which  the  act  re- 
quired. The  objections  having  been  reserved  for  the  consideration 
of  the  Judges,  they  seemed  to  be  of  opinion  that  the  first  objec- 
tion was  fatal ;  and  were  all  of  opinion  that  the  indictment  was 
bad,  for  the  reason  stated  in  the  second,  and  that  judgment  should 
be  arrested,  (k) 
I  Wm.  4,  The  1  Wm.  4,  c.  66,  s.  19,  enacts,  **  that  if  any  person  shall  en» 

e.  66,  s.  1 9.  grave  or  in  anywise  make  upon  any  plate  whatever,  or  upon  any  wood^ 
pl^Tf .  stone,  or  other  material,  any  bill  of  exchange,  promissory  note, 
for  foreign  bills  Undertaking,  or  order  for  payment  of  money,  or  any  part  of  any  bill 
or  notw;  using  of  exchange,  promissory  note,  undertaking,  or  order  tor  payment  of 
8uch*plates,  money,  in  whatever  language  or  languages  the  same  may  be  ex- 
or  uttering'any  pressed,  and  whether  the  same  shall  or  shall  not  be  or  be  intended 
P*I|®|"°°  to  be  under  seal,  pmporting  to  be  the  bill,  note,  undertaking,  or 

part  of  wch  order,  or  part  of  the  bill,  note,  undertaking,  or  order,  of  any  foreign 
foreign  bill  or  prince  or  State,  or  of  any  minister  or  officer  in  the  service  of  any 
"®?®  ™*y  ^  foreign  prince  or  state,  or  of  any  body  corporate,  or  body  of  the  like 
Donation  for*"   J^^ture,  constituted  or  recognised  by  any  foreign  prince  or  state,  or 

14  years,  &c. 

(.;')  Reg  V.  Hannon,  2  Moo.  G.  C.  R.  (k)  Rex  v.   Catapodi,  January,   1804, 

77.     9  C.  &  P.  11.  Ruse.  8c  Ry.  65. 
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of  any  person  or  company  of  persons  resident  in  any  country,  not 
under  the  dominion  of  his  Majesty,  without  the  authority  of  such 
foreign  prince  or  state,  minister,  or  officer,  body  corporate  or  body 
of  the  like  nature,  person  or  company  of  persons,  the  proof  of  which 
authority  shall  lie  on  the  party  accused ;  or  if  any  person  shall, 
without  such  authority,  to  be  proved  as  aforesaid,  use,  or  shall,  with- 
out lawful  excuse,  to  be  proved  by  the  party  accused,  knowingly 
have  in  his  custody  or  possession,  any  plate,  stone,  wood,  or  other 
material  upon  which  any  such  foreign  bill,  note,  undertaking,  or 
order,  or  any  part  thereof,  shall  be  engraved  or  made ;  or  if  any 
person  shall,  without  such  authority,  to  be  proved  as  aforesaid,  know- 
ingly offer,  utter,  dispose  of,  or  put  off,  or  shall,  without  lawful  ex- 
cuse, to  be  proved  as  aforesaid,  knowingly  have  in  his  custody  or 
possession,  any  paper  upon  which  any  part  of  such  foreign  bill,  note, 
undertaking,  or  6rder  shall  be  made  or  printed,  eveiy  such  offender 
shall  be  ^liity  of  felony,  and,  being  convicted  thereof,  shall  be  liable, 
at  the  discretion  of  the  court,  to  be  transported  beyond  the  seas  for 
any  term  not  exceeding  fourteen  years  nor  less  than  seven  years,  or 
to  be  imprisoned  for  any  term  not  exceeding  three  years  nor  less 
than  one  year."  (/) 

Where  prisoners  are  jointly  indicted  for  feloniously  using  plates  On  an  indict- 
containing  impressions  of  forged  notes,  the  jury  must  select  some  mcnt^ainat 
one  particular  time  after  all  tne  prisoners  have  become  connected,  ^^J^  ]^"' 
and  must  be  satisfied  that  at  such  time  they  were  all  either  present  using  plates, 
together  at  one  act  of  using,  or  assisted  in  such  one  act ;  and  it  is  ^^^  i^^y  ^^^ 
not  sufficient  to  shew  that  the  parties  were  general  dealers  in  forged  JI^i^^,Si^tiin« 
notes,  and  that  at  different  times  they  had  singly  used  the  plates,  and  when  the 
were  individually  in  possession  6{  forged  notes  taken  mm  them,  pnfon©"  were 
The  indictment  charged  Balls,  Moses  and  Harris,  in  some  of  the  „  Jrfrted  *"* 
counts,  with  engraving  on  a  certain  plate,  in  the  Polish  language,  a  at  one  act  of 
certain  note  for  the  payment  of  money;  in  other  counts  with  felo-  ««»ngthe 
niously  using  the  plates,  on  which  the  notes  were  engraved.     At  Sidictment  "* 
the  close  of  the  case  for  the  prosecution,  Littledale,  J.,  required  the  contain  coiuiti 
counsel  for  the  prosecution  to  elect,  whether  they  would  go  on  the  ^©^  engraving, 
counts  for  engraving,  or  the  counts  for  using  the  plates,  as  tney  were  ^  ^1^ 
Quite  distinct  offences;  and  the  counsel  ror  the  crown,  admitting  plateCthe 
that  there  was  no  evidence  of  a  joint  engraving,  relied  on  the  counts  ''']?Jir^??2[ 
for  using  the  plates.     It  was  then  objected  for  the  prisoners  that  there  which^he  Jm 
was  not  any  evidence  of  a  joint  using  of  the  plates.    It  was  answered  proceed, 
that  there  was  evidence  to  go  to  the  jury,  as  it  was  clear  that  Balls 
had  the  plate  at  one  time  and  Moses  at  another,  and  that  Harris  was 
active  in  bringing  the  parties  t(^ther,  so  that  Flaum  might  have  the 
impression.     Any  act  traced  to  one  was  traced  to  all ;  and  the  ques- 
tion was,  whether  the  notes  were  not  struck  off  with  the  joint  con- 
sent of  all  the  parties.     Littledale,  J.,  in  summing  up,  said,  '^  In  a 
case  of  felony,  you  can  only  go  upon  one  act  committed.     There  is 
very  great  difficulty  in  this  case  for  you  to  know  which  act  the  pro- 
secutor relies  on,  all  these  things  being  done  at  different  times. 
The  prosecutor  does  not  fix  on  any  particular  day ;  if  you  find  that 
at  any  one  time,  all  diree  did  concur  in  using  tne  plates,  then  you 
may  find  them  guilty.     Tliere  are  four  difrerent  times  at  which 

(/)  See  the  general  provisions  of  this  act.      labour,  and  solitary  confinement,  see  anU, 
ante,  p.  40B,  et  »eq.     As  to  the  principals       p.  410. 
in  the  second    degree,  accessories,  bard 


.536  Of  the  Forgertf  of  Official  Papers^    [book  iv. 

notes  were  taken.  As  to  what  has  been  said  about  these  parties 
being  general  dealers,  it  is  not  sufficient ;  they  are  not  indicted  one 
for  doing  the  act,  and  the  others  as  accessories  before  the  fact,  but 
are  all  chained  as  principal  felons.  There  may  be  cases  in  which 
acts  done  at  different  times  may  be  evidence  of  a  joint  using,  as,  for 
instance,  if  one  were  to  find  the  plate,  and  one  the  pa{)er,  and  one 
to  do  the  work,  I  should  say  it  was  a  joint  u^ng,  but  there  is  no 
evidence  of  that  sort  here.  There  is  no  evidence  that  bv  common 
concert  these  parties  did  such  things.  If  one  struck  off  tne  impres- 
sions, and  the  others  wished  him  to  do  it,  and  shared  in  the  profits, 
that  would  not  make  them  principal  felons.  As  this  is  an  indict- 
ment against  all  three,  you  must  be  satisfied  that  they  were  all  three 
present  at  one  time,  or  assisting  in  some  way  at  that  time,  either  by 
watching  at  the  door  or  something  of  that  sort  Having  the  notes 
in  possession  is  not  sufficient  evidence  of  having  used  the  plate ;  as 
in  the  case  of  forgery,  uttering  is  not  sufficient  evidence  of  having 
foiled.  Balls,  it  seems,  had  me  plate  a  year  before,  but  that  is  no 
evidence  under  this  indictment,  as  the  using  under  it  must  be  since 
August,  1835,  as  Harris  and  Moses  do  not  come  on  the  stage  till  that 
time.  The  only  evidence  against  Harris  is  the  negotiations  he 
entered  into  with  Saltzman  and  others  respecting  this  note ;  there  is 
no  proof  of  his  having  the  plate  in  his  possession.  Moses  had  it  in 
his  possession,  and  he  is  proved  to  have  said  before  that  he  had  the 
plate,  and  could  print  as  many  as  he  liked ;  this  may  be  something 
tike  evidence  of  a  using,  on  his  part,  of  the  plate.  It  does  not  seem 
to  me  that  there  is  any  evidence  to  prove  a  joint  using  at  any  one 
time,  which,  in  my  opmion,  is  necessary  to  prove  this  indictment : 
you  may  find  two  of  them  guilty,  or  one  of  them  guilty,  or  all  three 
of  them  guilty."  {m) 
U|>on  an  in-  Upon  an  indictment  against  several  for  engraving  plates,  under 

dictment  the  I  Wm.  4,  c.  66,  s.  19,  the  jury  must  be  satisfied  that  they  jointly 

agaiiut  several  employed  the  engraver,  but  it  is  not  necessary  that  they  should  all 
pUuI^omt  be  present  when  the  order  was  given  :  it  is  sufficient  if  one  first  com- 
emplojment  municated  with  the  others,  and  all  concurred  in  the  employment  of 
of  the  engraver  jjjg  enaraver.     Mazeau,  Ramuz,  and  Rault,  were  indicted  for  felo- 

must  be  proved,      .|*^  .  ji*  ^  i\^  ^      r 

but  it  is  not  niously  engravmg  and  makmg  upon  two  plates  two  parts  of  a  pro- 
neiressary  that  missory  note  for  25  rubles,  of  Nicholas,  Emperor  of  Russia,  and  it 
all  the  Dri-  appeared  that  Ramuz  and  Mazeau  had  for  some  time  been  ac- 
he present  quainted  with  an  engraver,  of  the  name  of  Salt,  and  diat  on  the  9th 
when  the  order  of  August,  1840,  Mazeau  went  to  Salt  and  showed  him  two  Russian 
IseSS^th  t  oo^cs*  *^d  had  some  conversation  with  him  about  engraving  some 
if  persons  plates,  and  some  days  after  Mazeau  came  again,  accompanied  by 
cause  plates  to  Ramuz,  and  both  told  Salt  that  he  was  to  go  on  with  the  engraving, 
be  ®°^^^^.^  and  both  gave  him  some  money,  and  they  both  came  together  to 
the  1  Wm.  4,  him  fircquently  during  the  progress  of  the  work.  The  evidence 
c.  m,  8. 10,  against  Rault  was,  that  when  Salt  took  the  print,  Mazeau  told  him 
kn  ^w'fh  ^^  ^  ^^®  °^*^  '^^y  ^^^^  executing  the  order  for  was  present  in  their 

(m)  Rex  r.  Harris,   Balls  and   Moses  learned  Judge  in  his  summing  up.     For 

7  C.  &  P.  416,  cor,  Littledalc,  J.,  and  other  points  decided  in  other  cases  against 

Gaselee,  J.     The  facts  proved  on  the  trial  the  same  prisoners,  sec  Rex  o.  Warsnancr, 

are  not  stated  in  the  report,  and  although  R.  i"^  M.  O.  C.  R.  466,  ante,  p.  373.  Rex 

there  is  a  reference  to  Rex  o.  Balls,  7  C.  &  v.  Harris,  Moses  and  Balls,  oii/e,  p.  375. 

P.  426,  for  the  principal  facts  of  the  case.  Rex  r.  Balls,  R.  &  M.  C.  C.  R.  470,  amU, 

the  statement  there  doen  not  contain  any  of  p,  405,  406. 
the  most  important  facts  alluded  to  by  the 
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house  in  the  parlour;  in  consequence  of  this,  Salt  watched  outside  nature  of  the 
the  door  after  he  left,  and  saw  Rault  come  out  of  the  house.  Salt  instrument  or 
had  also  seen  Rault  several  times  during  the  progress  of  the  engra-  ^°^' 
ving :  he  had  seen  him  in  conversation  with  Mazeau  and  Ramuz. 
Mrs.  Salty  who  knew  the  three  prisoners,  had  seen  two  of  them  a 
great  many  times,  but  one  not  so  often  as  the  other  two.  She  only 
saw  the  three  prisoners  together  once,  and  that  was  on  the  day  that 
they  were  taken  into  custody ;  they  were  standing  talking  together, 
close  to  Salt's  window.  On  Rault  s  apprehension,  some  proofs  from 
the  plate  and  a  Russian  passport  were  found  upon  him.  It  was  sub- 
mitted for  Rault,  that  there  was  not  any  act  proved  to  have  been 
done  by  him  jointly  with  Mazeau  and  Ilamuz,  so  as  to  make  him 
guilty  of  the  charge  laid  in  the  indictment ;  that  there  must  be  a 
joint  employment  of  Salt  by  all  the  three  prisoners ;  and  that  in 
order  to  make  out  such  joint  employment,  it  was  necessary  to  show 
that  all  three  were  present  at  the  time  the  order  was  given.  Patteson, 
J.  — **  I  Quite  agree  that  there  roust  be  a  joint  employment,  and 
that  all  tnese  three  persons  cannot  be  convicted  on  tnis  indictment, 
unless  the  jury  think  that  they  jointly  employed  Mr.  Salt.  But  I 
do  not  go  along  with  the  learned  counsel,  in  saying  that  they  must 
all  three  be  present  at  the  time  when  the  order  was  given  to  Mr. 
Salt.  I  am  of  opinion,  that  if  it  be  shown  that  two  of  tiiem  gave  the 
order  on  behalf  of  themselves  and  another  person,  that  other  person 
being  the  other  prisoner,  he  may  be  connected  by  some  evidence 
with  the  employment  Whether  there  is  such  eviaence  in  the  case 
is  a  question  for  the  jury ;  I  cannot  withdraw  the  case  from  their 
consideration.'*  And  in  summing  up,  the  very  learned  Judge  said, 
**  You  cannot  find  all  guilty,  imless  you  are  of  opinion  that  they 
joindy  employed  Salt  to  make  the  engraving.  If  you  are  satisfied 
that  Rault  first  communicated  with  the  other  two,  and  then  that 
they  all  concurred  in  employing  Salt,  the  three  prisoners  may  be 
found  guilty  ;  but  you  cannot  find  Rault  guilty  if  you  think  h6 
employed  the  other  two  to  get  the  plate  engraved  by  any  person,  and 
they  afterwards,  of  their  own  accord,  employed  Salt  You  may 
acquit  all  or  any  one  of  the  prisoners,  if  you  are  satisfied  that  they  did 
not  employ  Salt  It  is  clear,  under  the  words  of  the  act  of  Parlia- 
ment, and  taking  the  evidence  to  be  true,  if  Ramuz  and  Mazeau 
knew  the  nature  of  the  instrument,  that  the  case  is  brought  home  to 
them ;  and  I  am  inclined  to  think,  that  if  by  Salt  they  engraved  the 
plate,  although  they  did  not  know  the  nature  of  the  instrument, 
they  are  within  the  act ;  but  I  am  not  confident  of  that,  and  shall 
ask  you  to  say,  whether  you  think  they  knew  the  nature  of  the 
instrument  which  they  employed  Salt  to  engrave.  With  respect  to 
the  guilt  of  Rault  upon  this  indictment,  the  evidence  is  certainly  not 
so  cogent.  He  is  not  brought  forward  until  a  very  late  period,  long 
after  the  order  had  been  given  by  the  other  two  prisoners,  when  he 
is  seen  coming  out  of  their  house,  and  he  is  subsequently  seen  in 
their  company.  When  he  is  apprehended,  he  gives  his  address  in 
Portland  Street,  and  at  that  aacuress,  in  the  room  he  occupied,  the 
first  proof  of  the  plate  is  found,  and  other  proofe  are  also  found  upon 
him.  These  circumstances,  however,  do  not  clearly  lead  to  the 
inference  that  you  must  arrive  at,  before  you  can  pronounce  liim 
guilty  on  this  indictment:  for,  to  make  him  answerable  for  the 
offence  now  chained,  you  must  be  satisfied  that  he  was  a  party  con- 
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cemed  in  giving  the  order  originally  to  Salt  For  that  purpose,  it 
seems  to  me,  the  evidence  is  bat  slight ;  but  should  you  think  that 
he  did  originally  instruct  the  other  prisoners,  and  that  by  his  authority 
they  went  and  employed  Salt,  they  may  all  be  convicted.  If  you 
do  not  think  that,  Kault  must  be  acquitted.  You  will  therefore  say, 
whether  Ramuz  and  Mazeau  knew  what  the  contents  of  the  plate 
were,  and  what  the  nature  of  the  instrument  was ;  and  you  will  also 
say  whether  Rault  was  a  party  concerned  in  giving  the  original 
instructions  to  Salt"  (n) 


(»)  Reff.  V.  Maseau,  9  C.  &  P.  676. 
The  jury  toand  Maieau  and  Ramuz  euilty, 
and  that  theyknew  the  nature  of  ue  in- 
strument. WiA  the  greatest  deference  to 
the  very  learned  Judge,  it  is  submitted  that 
it  deserved  oonsideration^whether  snpposinff 
that  Rault  gave  the  order  to  Maieau  and 
Ramus,  and  they  in  his  absence  nve  it  to 
Salt,  who  was  an  innocent  agent,  &ault  was 
more  than  an  accessory  before  the  fact    If 


Rault  had  given  the  order  to  Ramus  and 
Maieau,  and  they  in  his  absence  had  them- 
selves engraved  the  plate,  it  is  conceived 
they  would  have  been  pcinctpals,  and  Ranlt 
an  accessory  before  the  fiid ;  and  it  b  sub- 
mitted that  this  case  is  not  varied  by  the 
act  of  an  innocent  agent,  as  that  act  is, 
according  to  all  the  authorities,  just  the 
same  as  if  it  was  done  bv  the  party  procor- 
ing  it  to  be  done.    C.  A  G. 
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OF  FAL6ELT  PEB80NATINQ  ANOTHER. 

Thb  bare  fact  of  personatinff  another^  for  the  purpose  of  fraud,  is  Ofienoe  at 
no  more  than  a  cheat  or  misdemeanor  at  common  law,  and  punish-  *»™^"  ^^• 
able  as  such,  (a)    And  the  principal  cases  in  which  it  has  been 
considered  as  indictable  have  been  laid  as  cases  of  conspiracy. 

In  a  case  where  the  prisoner  had  been  acquitted  on  an  indict- 
ment preferred  against  him  for  foigery,  upon  its  appearing  that  he 
had  merely  passed  himself  off  for  the  person  whose  real  signature 
appeared  on  the  instrument,  in  concert  with  that  person,  (b)  he 
was  indicted  again  for  the  misdemeanor:  but  it  is  observed  that 
this  second  indictment  did  not  turn  singly  on  the  fact  of  such  false 
personating  for  a  fraudulent  purpose,  but  was  framed  against  him 
and  his  associates  Ibr  the  conspiracy  as  well  as  the  cheat  (c)  And 
where  a  woman,  living  in  tne  service  of  her  master,  conspired 
with  another  man  that  he  should  personate  her  master,  and  in  that 
character  should  solemnize  a  marriage  with  her,  which  was  accord- 
inglv  done,  for  the  purpose  of  afterwards  raising  a  specious  title 
to  the  property  of  the  master ;  the  gist  of  the  indictment  was  for 
the  conspiracy,  and  the  conviction  proceeded  upon  that  ground,  (d) 
And  in  a  case  where  a  cheat  was  effected  by  one  person  pretending 
to  be  a  merchant,  and  another  pretending  to  be  a  broker,  we  have 
seen  that  judgment  appeared  ultimately  to  have  been  given  for  the 
crown,  on  the  grouna  that  it  was  a  case  of  conspiracy,  (e)  A  case 
however  is  reported,  in  which  the  indictment  only  chsurged  that 
the  defendant  personated  a  clerk  to  a  justice  of  the  peace,  with  in- 
tent to  extort  money  from  several  persons,  for  procuring  their  dis- 
chai^  from  misdemeanors  for  which  they  stood  committed ;  and 
the  Court  refused  to  quash  it  upon  motion,  and  put  the  defendant 
to  demur  to  it  (/)  But  it  is  observed,  that  it  might  probably 
have  occurred  to  the  Court  that  this  was  something  more  than  a 
bare  endeavour  to  commit  a  fraud  by  means  of  falsely  personating 
another;  that  it  was  an  attempt  to  pollute  and  render  odious  the 
public  justice  of  the  kingdom,  by  making  it  a  handle  and  pretence 
for  corrupt  practices,  (g)    How  far  the  refusal  to  quash  the  in- 

(a)  2  East,  P.  C.  c.  20,  s.  6,  p.  1010.         s.  6,  p.  1010. 

(b)  Ante,  p.  32&  (e)  Reg.  v.  Madurty  and  Fordenbourgfa, 

(c)  2  East,  P.  C.  c.  20,  8.  6,  p.  1010.       ante,  p.  281. 

The  defendants  were  convicted  upon  this  (/)  Dapee*8  case,  12  Geo.  1,  2  Sess. 

second  indictment.  Cas.   11.    2    East,  P.  C.  c.  2Q,   s.    6, 

{d)  Rex  t^.  Robinson  and  Taylor,  O.  B.  p.  lOlO. 

1746.     1  Leach,  37.    2  East,  P.  C.  c  20,  {g)  2  East,  P.  C.  c.  20,  s.  6,  p.  1011. 
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dictment  upon  motion  can  be  considered  as  an  authority  is  ques- 
tionable ;  as  we  have  seen  that  it  was  the  practice  of  the  Court, 
as  often  declared,  not  to  quash  on  motion  indictments  for  ofiences 
founded  in  fraud  or  oppression,  though  such  indictments  might 
appear  not  to  be    sustainable,   but   to  leave    the  defendants  to 
plead,  {h) 
Of  the  offence       The  offcuce  of  falsely  personating  another  for  purposes  of  fraud 
by  statutes.       jg  go  nearly  allied  to  forgery,  and  so  often  blended  with  it,  that 
these  offences  have  been  frequently  included  by  the  l^slature  in 
the  same  enactments,  and  made  felonies  alike  subject  to  the  same 
punishment.     Many  of   the  statutes,  therefore,   which  relate   to 
falsely   personating,  witli  a  few  cases  determined  upon  their  con- 
struction,   have    necessarily   been    introduced    in    the    preceding 
chapters;   as  those  concerning  the  personating  the  proprietors  of 
^  public  stocks,  &c.  (i)  and  the  personating  of  soldiers  and  seamen, 
and  their  widows,  &c.  in  order  to  obtain  wages,  pensions,  prize- 
money,  &c.  (J)    But  the  general  provision  of  the  2  Wm.  4,  c  53, 
entitled  ^'  an  act  for  consolidating  and  amending  the  laws  relating  to 
the  payment  of  army  prize  money,"  may  properly  be  introduced  in 
this  place. 
2  Wm.  4,  That  statute,  by  sec.  49,  enacts,  that  "  if  any  person  shall  know- 

c.  53, 8. 49.  ingly  and  willingly  personate  or  falsely  assume  the  name  or  character 
^Tf  1**i"*^  or  procure  any  other  person  to  personate  or  fidscly  assume  the  name 
Msmningthe  ^^  character  of  any  officer,  non-commissioned  officer,  soldier  or  other 
name,  6cc..  person  entitled  or  supposed  to  be  entitled  to  any  prize-money,  grant, 
of  soldiers  or  bounty  money,  share  or  other  allowance  of  money  due  or  payable  or 
o^er  to  obtain  Supposed  to  be  due  or  payable  for  or  on  account  of  any  service  per- 
prize  money,  formed  or  supposed  to  have  been  performed  by  any  officer,  non-com- 
pay,  pension,  missioned  officer,  soldier,  or  other  person  who  shall  have  really  served 
^''  ^  or  be  supposed  to  have  served  in  his  Majesty's  army  or  in  any  other 

military  service,  or  shall  personate  or  falsely  assume,  or  act,  aid,  or 
assist  in  personating  or  falsely  assuming  the  name  or  character,  or 
procure  any  other  person  to  personate  or  fidsely  assume  the  name  <x 
character  of  the  executor  or  administrator,  wife,  widow,  next  of  kin, 
relation  or  creditor  of  any  such  officer,  non-commissioned  officer, 
soldier,  or  other  person  as  aforesaid,  in  order  to  receive  or  to  enable 
any  other  person  to  receive  any  prize-money,  grant,  bounty  money, 
share  or  otner  allowance  of  money  due  or  payable  or  supposed  to  be 
due  or  payable  for  or  on  account  of  any  service  performed  or  sup- 
posed to  have  been  performed  by  any  such  officer,  non-commissioned 
officer,  soldier,  or  other  person  as  aforesaid ;  all  and  eveij  person 
so  offending,  being  thereof  lawfully  convicted,  shall  be  and  are  and 
is  hereby  declared  and  adjudged  to  be  guilty  of  felony,  and  shall  be 
transported  beyond  the  seas  for  life,  or  for  any  term  not  less  than 
seven  years,  as  the  Court  before  whom  such  person  or  persons  shall 
be  convicted  shall  adjudge."  (A) 
11  Geo.  4,  'phe  11  Geo.  4,  c.  20,  entitled  "  an  act  to  amend  the  laws  relating 


(A)  Ante,  p.  283,  note  (i).  are  ponishable  (under  the  7  &  8  Geo.  4, 

(i)  AntBt  p.  418,  €t  teq.  c.  28,  ss.  8  &  9,  and  the  1  Vict  c.  90, 

( ;  )  Ante,  p.  473,  et  teq.  s.  5)  in  the  manner  stated  in  note  (»),  oMtt, 

(A)  The  2  Wm.  4,  c.  53,  contains  no  p.  448.     See  the  remainder  of  sec.  49  of 

express  provision  for  the  punishment  of  the  2  Wm.  4,  c.  53,  ante,  p.  473. 

accessories  after  the  fact,  consequently  they 


CHAP.  XL.]      Of  FdUely  Personating  Another.  54 1 

to  the  pay  of  the  royal  navy,"  by  sec.  84,  enacts  that  "  if  any  person  c  20,  s.  84. 
shall  falsely  and  deceitfully  personate  any  commission,  warrant  or  PCT«»atiiig 
petty  officer,  or  seaman,  or  commission  or  non-commissioned  officer  ^f  ^he  navy. 
of  marines  or  marine,  or  the  wife,  widow,  or  relati'on,  executor,  ad- 
ministrator, or  creditor  of  any  such  officer,  seaman  or  marine,  or  any 
person  entitled  to  any  allowance  from  the  compassionate  fund  of  the 
navy,  in  order  to  receive  any  wages,  pay,  half  pay,  prize-money, 
bounty  money,  pension  or  any  part  thereof,  gratuity  or  other 
allowance  for  money  due  or  payable,  or  supposed  to  be  due  or 
payable,  to  any  such  officer,  seaman  or  marine,  or  to  the  wife  or 
widow,  relation,  executor,  administrator,  or  creditor  of  any  such 
deceased  officer,  seaman,  or  marine,  or  any  allowance  to  any  person 
from  the  said  compassionate  fund,  with  intent  to  defraud  any  person 
whomsoever ;  every  such  offender  shall  be  guilty  of  felony,  and,  being 
convicted  thereof,  shall  be  liable  at  the  discretion  of  the  Court,  to  be 
transported  beyond  the  seas  for  life  or  for  any  term  not  less  than 
seven  years,  or  to  be  imprisoned  for  any  term  not  exceeding  four 
years  nor  less  than  two  years.'*  (/) 

Upon  some  of  the  former  statutes  relating  to  the  false  personating  xhe  pewonit- 
of  seamen,  it  was  decided,  that  as  the  false  personating  must  be  done  ing  must  be 
in  order  to  receive  the  wages,  &c.  of  some  seamen,  &c.  entitled  or  ^^^^^*^' 
supposed  to  be  entitled  thereto^  there  must  be  some  evidence  to  shew  ghown  to  have 
that  there  was  such  a  person  of  the  name  and  character  assumed,  who  been  in 
was  either  entitled,  or  xmght  primd  fade  at  least  be  supposed  to  be  ^^w***^*-*©* 
entitled  to  receive  the  wages,  &c.  attempted  to  be  acquired.     Thus 
where  the  prisoner  was  indicted  on  the  31  Geo.  2,  c  10,  (tn)  for 
personating    and    falsely    assuming    the    name    and    character  of 
Wm.  Wheeler,  a  person  supposed  to  be  entitled  to  prize-money,  for 
service  done  on  board  his  majesty's  ship  Terpsichore,  in  oraer  to 
receive  certain  prize  money,  &c  one  of  the  objections  taken  afler 
conviction  was,  that  there  was  no  evidence  that  Wm.  Wheeler  ever 
served  on  board  the  Terpsichore  in  any  capacity ;  or,  indeed,  that 
any  such  person  existed :  and  the  Judges,  after  a  conference,  held 
that  the  conviction  was  wrong,  there  being  no  evidence  that  diere 
was  any  such  person  as  Wm.  Wheeler,  who  either  was  entitled,  or 
at  least  primd  facie  entitled  to  prize  money,  as  a  seaman  on  board 
the  Terpdchore.  (n) 

In  a  case  upon  one  of  the  former  statutes,  54  Geo.  3,  c.  93,  s.  89,  Personating 
the  indictment  charged  the  prisoner  with  personating  and  falsely  *"^  assuming 
assuming  the  name  and  character   of  one    Joshua  Boatwrlght,  a  persons^wha 
seaman  entitled  to  certain  prize  money ;  and  it  was  proved  that  the  were  dead, 
prisoner  applied  at  Greenwich  Hospital  for  prize-money  in  the  name  **^*J.^<*  ^ 
of  Boatwnght;  but  it  appeared  that  he  dia  not  obtain  the  money,  ^atutes.  * 
and  that  Boatwright  was  then  dead.     The  counsel  for  the  prisoner 
objected,  that  to  personate  Boatwright  under  these  circumstances,  or 
to  assume  his  name  and  character,  was  not  an  offence  within  the 
meaning  of  the  act,  which  related  only  to  existing  persons ;  that 
after  the  death  of  Boatwright  he  could  not  be  entitled  to  prize- 
money,  but  that  the  personal  representatives  or  next  of  kin  were 

(/)  See  sec.  88,  and  tbe  1  Vict,  c  90,  (m)  Repealed  by  the  1 1  Gea  4,  c.  30. 

I.  5,  ante,  p.  478,  note  (k),  as  to  principals  (n)  Brown's  case,  2  East,  P.  C.  c.  20^ 

ra  the  second   degree,  accessories,  hard  s.  4,  p.  1007.  S.  P.  in  M'Annelly's  case, 

labonr.  and  solitary  confinement  ibid.,  p.  1009. 
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the  persons  entided,  and  that  in  i»c\,  he  was  not  supposed  to  be 

entitled  to  prize-money,  since  it  was  suroosed  at  the  prize-office 

that  he  was  dead,  and  that  his  next  oi  xin  was  in  the  course  of 

obtaining  administration  in  order  to  receive  it     The  prisoner  was 

found  ffuilty,  and  the  point  being  reserved  for  the  consideration  of 

the  Judges,  they  were  of  opinion  that  the  conviction  was  riffht,  and 

that  the  statute  applied,  though  the  seaman  personated  was  dead,  (o) 

So  where  the  prisoner  personated  one  Cuff,  who  was  dead,  and 

whose  prize-money  had  been  paid  to  his  mother,  the  Judges  were  of 

opinion  that  a  conviction  upon  the  same  statute  was  ri^t  (0) 

Tfaepenonat-       In  a  case  upon  the  57  Geo.  3,  c   127,  s..  4,  the  inaictment 

vas  must  be^^  chaitted  the  prisoner  with  wilfiiUy  and  knowinijly  personating,  and 

by  his  correct    &Isefy  assuming  the  name  and  character  of  Peter  M^Cann,  a  person 

name,  who        entitled  to  prize-monev  for  and  in  respect  of  his  services  performed 

was  en*j^      on  board  of  a  ship  of  his  Majesty's  called  the  Tremendoos,  in  order 

orsuppoaedto  .  ,      r.  "^     •'iu    •   *      ..   *      j   ii_   j    ^iT^ 

be  entitled,  to  receive  such  pnze-money,  with  intent  to  deiraud  the  commis- 
toprixe-nioney,  sioners  and  governors  of  the  Greenwich  Hospital;  and  a  second 
most  b^to  count  descril^sd  Peter  M'Cann  as  a  person  8up{)06ed  to  be  entitled, 
charged  in  the  &C.9  ^or  services  supposed  to  have  been  perfonried  Upon  the  evi- 
iodictment.  dence  it  appeared  by  the  prize  list  and  muster4K)ok  of  we  Tremen- 
dous, produced  by  the  proper  officer  from  Cxreenwich  Hospital, 
that  there  was  a  person  of  the  name  of  Peter  MK^am  entitled  to 

{>rize-money,  but  no  person  of  the  name  of  Peter  M^Cann.  The 
earned  Judge,  by  whom  the  prisoner  was  tried,  inclined  to  direct 
an  acquittal  upon  this  variance  in  the  name,  but  he  uldmjately  left 
the  case  to  the  jury,  directing  them  to  say  whether  the  prisoner 
intended  to  personate  Peter  M'Cam.  The  juiy  found  that  he  did 
so  intend,  and  returned  a  verdict  of  guilty ;  upon  which  judgment 
was  respited,  and  the  point  reserved  for  the  consideration  of  the 
twelve  Judges,  who  were  of  opinion  that  the  '^personatinig''  must 
apply  to  some  person  who  had  belonged  to  tbie  ship,  and  that  the 
inaictment  must  chaige  a  personating  of  some  such  person ;  and  as 
that  was  not  the  case  here,  they  held  the  conviction  wrong.  (9) 
Aiders  and  Jt  was  held  upon  the  same  statute,  67  Geow  3,  c.  127,  s.  4,  that 

abettors.  all  persons  present  aiding  and  abetting  another  in  the  personating 

and  fdsely  assuming  the  name,  &c.,  of  a  seaman,  were  rnrincipak, 
and  that  the  offence  was  not  confined  to  the  individual,  only,  by 
whom  the  seaman  was  personated,  (r) 

It  remains  now  to  mention  the  statute  which  relates  tto  the  ac- 
knowledging of  deeds,  bail,  &c.,  in  the  name  of  another. 

The  21  Jac.  1,  c  26,  the  4  W.  &  M.  c.  4,  s.  4,  and  tiic  1>7  Gea  3, 

c.  43,  s.  4v  which  formerly  provided  for  tiie  punishment  of  these 

offences,  are  repealed  by  the  1  Wm.  4,  c.  66,  &  31. 

Fraudolendjr         But  that  Statute  by  sec  11,  enacts,  ^^thiat  if  any  peirson  shall, 

acknowMgiBg  before  any  Court,  Judge,  or  other  person  lawfully  authori  led  to  take 

nwftno6^,     <^7  recognizance  or  bail,  acknowledge  any  recognizance  or  bail  in 

'  fine,  reeovery,    the  name  of  any  other  person  not  privy  or  consenting  Wy  the  same, 

or  judgment,     ufhether  such  recognizance  or  bail  in  either  case  be  or  be  notJUed  ;  («) 


(o)  Rex  e.  Martin,  East  T.  1817,  Russ.  &  Ry.  351.    See  Reg.  «.  Pringle,  mfe, 

&  Ry.  324.  p.  477. 

(9)  Rex  V.   Cramp,   East.   T.    1817,  (r)  Rex  9.  Potts,  EasL  X  1818.   Rvss. 

Id.  327.  &  Ry.  353. 

(9)  Rex  e.  Tannet,  East  T.  1 818.  Rusi.  (t)  The  words  in  italics  rare  new. 
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or  if  any  person  shall,  in  the  name  of  any  other  person  not  privy  or  |„  ^  ,|„Qe 
consenting  to  the  same,  acknowledge  any  fine,  recovery^  (0  cognovit  of  mother ; 
actionem^  or  judgment,  or  any  deed  to  be  enrolled ;  every  such  ^^'Jjf^ 
offender  shall  be  ffuilty  of  felony,  and,  being  convicted  thereof,  shall  ' 

be  liable,  at  the  discretion  of  the  Court,  to  be  transported  beyond 
the  seas  for  life,  or  for  any  term  not  less  than  seven  years,  or  to  be 
imprisoned  for  any  term  not  exceeding  four  years  nor  less  than  two 
years."  («) 

In  the  construction  of  the  21  Jac.  1,  c.  26,  s.  2  (now  repealed)  it 
was  holden,  that  the  bare  personating  of  bail  before  a  Judge  at  . 
chambers,  or  the  acknowledging  thereof  in  another  name,  was  no 
felony,  but  only  a  misdemeanor,  unless  the  bail  were  filed,  {v)  But 
yet  it  appears  in  one  case  that  the  ofience  was  considered  as  com- 
plete by  the  personating;  as,  though  the  bail-piece  was  filed  at 
Westminster,  the  trial  was  had  in  London,  the  county  where  the 
bail  was  personated,  {w)  It  seems  that  if  bail  were  put  in  under 
feigned  names  of  persons  who  had  no  existence,  the  o£Pender  could 
not  be  prosecuted  upon  this  repealed  statute  for  felony,  (x) 


(t)  Fines  and  recoveries  are  now  abo- 
lk1ied^tlie3&4VVin.  4,c.74. 

(«)  See  the  general  provisions  of  this 
statute,  ante,  p.  408,  et  teq. ,  and  as  to  prin- 
cipals in  the  second  degree,  accessories, 
and  hard  labour  and  solitary  confinement, 
ace  amie,  p.  410. 

(«)  1  Hale,  696.  Timberlev's  case,  2 
Sid.  90.  1  Hawk.  P.  C.  c.  47,  s.  5.  2 
East,  P.  C.  c.  20,  s.  4,  p.  1009.  The 
words  of  the  21  Jac.  1,  o.  26,  s.  2,  were 
**  Thai  all  and  every  person  and  persons 
which  shall  acknowleoge  or  procure  to 
be  adcnowledged,  any  fine  or  fines,  reco- 
very or  recoveries,  deed  or  -deeds  inroUed, 
statute  or  statutes,  recognisance  or  recog- 
nisances, bail  or  bails,  judgment  or  judg- 
ments, in  the  name  or  names  of  any  other 


person  or  persons  not  privy  or  consenting 
to  the  same,**  shall  be  aiqjudged  felons. 
The  words  introduced  into  the  1  Wm  4, 
c  66,  s.  11,  render  it  unnecessary  for  the 
recognisance  or  bail  to  be  filed.  C.  S.  G. 

(w)  Bee8ley*s  case,  T.  Jones,  64.  1 
Hawk.  P.  C.  c.  47,  s.  4.  But  m  2  East, 
P.  C.  c  20,  s.  5,  p.  1010,  it  is  observed 
that  according  to  the  report  of  the  same 
case  in  Vcntris,  (1  Vent  301. )  Twisden, 
J.,  said  that  it  must  be  tried  in  Jffiddlesez, 
where  the  bail-piece  was  filed ;  the  entry 
being  venit  eoram  domino  rege,  Av- 

(x)  Anon.  1  Str.  384.  1  Hawk.  P.  C. 
c,  47,  8.  6.  But  the  court  in  this  case 
ordered  the  bail  and  the  attorney  to  be  set 
in  the  pillory. 
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CHAPTER  THE  FORTY-FIRST. 


Malice  against 
the  owner  of 
the  property 
not  neceesarv 
in  ofiencei  or 
this  kind. 

7  &  8  Geo.  4, 
€.  30,  s.  25. 


If  the  natural 
consequence  of 
«n  act  be  to 
injure 

•a  particular 
person,  it  will 
be  intended 
that  the  person 
doing  it  so 
intended. 


OP  MALICIOUS  INJURIES  TO  PROPERTY. 

We  now  come  to  the  consideration  of  those  injuries  to  property 
which  proceed  rather  from  malicious  or  wanton  motives,  than  from 
any  proposed  gain  to  the  oflFender.  Injuries  of  this  kind  were 
made  punishable  by  different  statutes  passed  from  time  to  dme, 
as  they  appeared  to  be  required  for  the  protection  of  the  com- 
munity; but  it  has  lately  been  deemed  expedient  that  these  sta- 
tutes should  be  repealed,  and  that  the  provisions  contained  in 
them  should  be  amended  and  consolidatea  into  one  statute,  and 
accordingly  the  7  &  8  Geo.  4,  c.  30,  was  passed  into  a  law. 

The  several  enactments  of  this  statute  will  be  mentioned  in  the 
succeedmg  chapters,  in  such  arrangement  as  may  seem  most  •  ap- 
propriate ;  but  Its  general  provisions  may  be  properly  stated  in  the 
first  instance. 

The  25th  section  enacts,  that  malice  against  the  owner  of  the 
property  shall  not  be  essential  in  offences  of  this  description ;  an 
ingredient  in  tlie  offences  under  some  of  the  repealed  statutes  which 
had  often  obstructed  the  course  of  justice,  and  (as  in  the  instance  of 
maiming  cattle)  had  screened  the  perpetrators  of  very  barbarous  acts 
from  deserved  punishment  (a)  llie  words  of  this  section  are,  **  that 
every  punishment  and  forfeiture  by  this  act  imposed  on  any  person 
maliciously  committing  any  offence,  whether  the  same  be  punishable 
upon  indictment,  or  upon  summary  conviction,  shall  equally  apply 
and  be  enforced,  whether  the  offence  shall  be  committed  Kom 
malice  conceived  against  the  owner  of  the  property  in  Fespect  of 
which  it  shall  be  committed,  or  otherwise." 

If  the  thing  attempted  to  be  done  would,  if  successful,  have  pre- 
judiced a  particular  individual,  it  will  be  intended  that  such  prejudice 
was  meant,  without  any  proof  of  actual  malice  against  such  individual. 
The  prisoner  was  indicted  for  setting  fire  to  a  ship  which  belonged 
to  himself  and  others,  with  intent  to  prejudice  the  other  part-owners, 
and  it  appeared  that  there  was  an  insurance  at  the  least  to  the  fiiU 
value  of  the  ship ;  and  although  made  before  the  transfer  of  the 
shares  to  the  other  part-owners,  it  was  verbally  agreed  that  they  were 
to  have  the  benefit  of  it,  and  it  was  therefore  contended  there  could 
be  no  intent  to  prejudice  them ;  Gaselee,  J.,  thought  it  right,  how- 
ever, to  leave  the  question  to  the  jury,  upon  the  groimd  that  the 
prisoner  must  be  understood  to  intend  what  was  the  natural  conse- 

(a)  An  alteration  had  been  made  in  this      by  the  4  Geo.  4,  c.  54,  now  repealed  by  the 
respect  as  to  the  offence  of  maiming  cattle      7  &  8  Geo.  4,  c.  27. 
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quence  of  the  act,  and  that  the  setting  fire  to  the  ship  by  the  person 
by  whom  and  for  whose  benefit  the  insurance  was  originally  made, 
and  in  whose  name  any  suit  must  be  brought  to  recover  the  amount, 
might  vitiate  the  insurance ;  and  upon  a  case  reserved,  it  was  con- 
tended that  there  was  no  proof  of  malice.  The  prisoner  could  not 
be  intended  to  mean  malice  to  his  part-owners  in  an  act  which  was 
equally  injurious  to  himself;  and  unless  he  could  be  presumed  to 
have  intended  injury  to  himself,  he  could  not  be  presumed  to  have 
mtended  it  to  them ;  sec.  25  of  the  7  &  8  Geo.  4,  c.  30,  did  not  sup- 
ply the  deficiency  of  proof  of  malice,  but  was  meant  to  apply  to 
malicious  injuries  to  animals.  It  vras  answered  that  it  was  not  ne- 
dssary  to  prove  express  malice,  where  the  act  was  of  such  a  nature 
as  comd  spring  from  no  other  than  a  bad  motive,  and  was  calculated 
to  inflict  iinury  without  cause  or  justification.  In  such  case  the  law 
implies  mauce  from  the  act  itself,  and  in  the  language  of  the  statute 
it  will  properly  be  said  to  be  maliciously  done.  And  the  Judges 
were  of  opinion  that  the  intent  to  pr^udice  was  implied  by  the 

If  an  indictment  under  the  7  &  8  Geo.  4,  c.  30,  alleged  an  intent  to  xjnder  the 
injure  the  owner  of  the  property  set  fire  to,  it  was  supported,  although  7  &  8  Geo.  4, 
the  jury  found  that  the  prisoner  intended  to  injure  anotner  person.  Tne  ^i^^^^ 
prisoner  was  indicted  for  setting  fire  to  an  outhouse  in  the  possession  intended 
of  Chettle,  with  intent  to  injure  Chettle,  and  Chettle  swore  that  again»t  the 
there  had  never  been  any  quarrel  between  him  and  the  prisoner,  ^^j^^^ 
and  there  was  evidence  that  the  prisoner  had  endeavoured  to  throw  although  the' 
suspicion  on  one  Smith ;  but  Gaselee,  J.,  told  the  jury  that  the  law  jury  found  the 
was  that  a  person,  who  did  an  act  wilfully,  necessarily  intended  that  fJJ^J^  ^^ 
which  must  be  the  consequence  of  the  act,  and  that  tne  consequence  injure  another 
here  was  injury  to  the  prosecutor,  who  was  injured  by  the  destruc-  person, 
tion   of  his  property.     The  jury  said  they  must  find  the  prisoner 
guilty,  with  mtent  to  injure  Smith.     Gaselee,  J.,  asked  them  if  they 
were  content  that  their  verdict  should  be,  that  they  found  no  intent 
to  injure  Chettle,  except  so  far  as  by  law  it  must  be  so  considered, 
to  which  they  agreed ;  and  upon  a  case  reserved,  in  order  that  the 
opinion  of  the  Judges  might  be  taken  on  the  finding  of  the  jury, 
the  Judges  present  were  unanimously  of  opinion  that  the  indictment 
was  right  as  to  the  intent  to  injure  Chettle.  (c) 

It  must,  however,  be  observed  that  an  act,  the  necessary  conse-  An  act  inju- 
quence  of  which  is  an  injury  to  another  person,  may  be  done  under  rious  to  another 
such  circumstances  as  negative  malice.    Thus,  if  an  act  injurious  to  i^^^^  * 
another  be  done  under  a  bondfde  claim  of  right  it  will  not  come  claim  of  right 
within  the  statute.    If,  therefore,  a  servant  stop  up  the  airway  of  a  «  not  within 
mine  by  his  master's  order,  supposing  bondjide  that  the  master  had  a  \^^^^  ^  ^o. 
right  to  order  it  to  be  done,  tne  servant  is  not  liable  to  be  convicted 


(b)  Rex  o.  Philp,  R.  &  M.  C.  C.  R. 
263.  See  this  case,  poit,  p.  563,  as  to 
other  points. 

(c)  Rex  V.  Newill,  R.  &  M.  C.  C.  R. 
458.  In  his  luminoos  charge  to  the  Bristol 
grand  jury  in  1832,  Lord  C.  J.  Tindal 
obsenred,  that  **  where  a  statute  directs  that 
to  complete  on  offence  it  must  have  been 
done  with  intent  to  injure  or  defraud  any 
person,  there  is  no  occasion  that  any  malice 
or  ill  wiU  should  subsist  against  the  person 


whose  property  is  so  destroyed.  It  is  a 
malicious  act  in  contemplation  of  law  when 
a  man  wilfully  does  that  which  is  illegal, 
and  which,  in  its  necessary  consequence, 
must  injure  his  neighbour,  and  it  is  unne- 
cessary to  observe  that  the  setting  fire  to 
another's  house,  whether  the  owner  be  a 
stranger  to  the  prisoner,  or  a  person  against 
whom  he  had  a  former  grudge,  must  be 
equally  injurious  to  him."  5  C.  &  P.  266, 
note. 


/./J/.  H,^  .  ^ 


VOL.   IL 


N  N 
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under  the  7  &  8  Geo.  4,  c.  30,  s.  6,  of  maliciously  obstructing  the 
airway.  The  prisoners  were  indicted  for  feloniously  and  maliciously 
obstructing  an  airway  belonging  to  a  mine  of  one  Phelps,  by  build- 
ing a  wall  across  the  airway ;  the  prisoners  were  in  the  employ  of 
Protheroe,  between  whom  and  Phelps  there  was  a  dispute  respecting 
two  mines  in  their  respective  occupations,  lying  close  together. 
Protheroe,  professedly  with  the  view  of  exerting  his  supposed  ri^t 
against  Phelps,  directed  the  prisoners  to  effect  the  obstruction 
chaige'd  in  the  indictment,  and  the  prisoners  accordingly  made  such 
obstruction,  (rf)  The  effect  of  the  obstruction  would  be  to  drive 
back  the  choke  damp  into  Phelps's  mine,  and  prevent  the  working. 
Lord  Abinger,  C.  B.  "  If  a  master,  having  a  doubt  or  no  doubt  of 
his  own  rights,  sets  his  servants  to  build  a  wall  in  a  mine,  they  would, 
if  he  proved  to  have  no  right,  be  all  liable  in  an  action  of  trespass, 
but  it  would  not  be  felony  in  the  servants.  The  rules  respecting  acts 
mala  in  se  do  not  apply.  If  a  master  told  his  servant  to  shoot  a 
man,  he  would  know  that  that  was  an  order  he  ought  to  disobey. 
But  if  the  servant,  bond  Jide^  did  these  acts,  I  think  they  do  not 
amount  to  an  offence  within  this  statute.  If  a  man  claims  a  right 
which  he  knows  not  to  exist,  and  he  tells  his  servants  to  exercise  it, 
and  they  do  so,  acting  hondfide^  I  am  of  opinion  that  that  is  not  a 
felony  in  them,  even  if  in  so  doing  they  obstruct  the  airway  of  a 
mine.  What  I  feel  is  this,  that  if  these  men  acted  hondfde  in  obe- 
dience to  the  orders  of  a  superior,  conceiving  that  he  had  the  right 
which  he  claimed,  they  are  not  within  this  act  of  Parliament  But 
if  either  of  these  men  knew  that  it  was  a  malicious  act  on  the  part 
of  his  master,  I  think  then  that  he  would  be  guilty  of  the  offence 
charged."  (e) 

And  this  decision  was  confirmed  in  an  action  brought  by  one  of 
the  prisoners  against  Phelps,  for  a  malicious  prosecution,  in  whicli  it 
was  contended  that  the  proviso  in  sec.  24  of  die  7  &  8  Geo.  4,  c.  30, 
(which  authorizes  justices  summarily  to  convict  in  cases  of  malicious 
injuries  to  real  or  personal  property)  that  "  nothing  herein  contained 
ahall  extend  to  any  case  where  the  party  trespassing  acted  under  a 
fair  and  reasonable  supposition  that  he  had  a  nght  to  do  the  act  com- 
plained of,"  raised  a  strong  inference  that  the  legislature  did  not 
mtend  to  except  from  the  operation  of  sec.  6,  acts  done  in  the  sup- 
posed exercise  of  a  right,  as  there  was  no  such  proviso  in  sec  6. 
But  the  Court  of  Queen's  Bench  were  of  a  contrary  opinion,  and 
Lord  Denman,  C.  J.,  observed,  "  as  to  the  7  &  8  Geo.  4,  c.  30,  a.  24, 
I  think  it  makes  strongly  against  the  argument  of  the  defendant's 
counsel  That  section  gives  a  power  to  convict  summarily  for  mali- 
cious mischief;  and  it  contains  a  proviso  that,  where  there  is  a  bond 
fide  acting  under  a  supposed  right,  the  party  acting  shall  not  be 
liable  to  conviction  even  for  the  trespass.  Wow  why  was  there  no 
such  provision  in  the  case  of  felony?  for  this  plain  reason,  that  the 
principles  of  the  common  law  prevent  the  act  from  being  felonious 
where  there  is  no  malice  in  the  intention."  (/) 

With  respect  to  principals  in  the  second  degree  and  accessories^ 

(<f)  This  statement  is  taken  from  the  Abinger,  C.  B.,  directed  the  prisoners  to  be 

report  of  James  o.  Phelps,   1 1  Ad.  &  £.  acquitted. 
483.  ( /)  James  v.  Phelps, vhi  wpra, 

(e)  Beg.  0.  James,  8  C  &  P.  131 .  Lord 
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the  26th  section  enacts,  "  that  in  the  case  of  every  felony  punishable  Principals  in 
under  this  acty  every  principal  in  the  second  deeree^  and  every  ae-  *J*«  «ccond 
cessory  before  the  feet,  shall  be  punishable  with  death  or  otherwise,  ^^^^, 
in  the  same  manner  as  the  principal  in  the  first  degree  is  by  this 
act  punishable;  and  every  accessory  after  the  fact   to  any  felony 
punishable  under  this  act  shaU,  on  conviction,  be  liable  to  be  impn- 
soned  for  any  term  not  exceeding  two  years ;  and  every  person  who 
shall  aid,  abet,  counsel,  or  procure  the  commission  of  any  misde- 
meanor punishable  under  this  act,  shall  be  liable  to  be  indicted  and 
punished  as  a  principal  offender." 

By  sec.  27,  "  where  any  person  shall  be  convicted  of  any  indictable  Sec.  27. 
o£Pence  punishable  under  this  act,  for  which  imprisonment  may  be  Punishment 
awarded,  it  shall  be  lawful  for  the  court  to  sentence  the  oflFender  to  ^^ll^ij*^^' 
be  imprisoned,  or  to  be  imprisoned  and  kept  to  hard  labour,  in  the  conEnemcnt 
common  gaol  or  house  of  correction,  and  also  to  direct  that  the  may  be  in- 
offender  shall  be  kept  in  solitary  confinement  for  the  whole  or  any  "**'*^* 
portion  or  portions  of  such  imprisonment,  or  of  such  imprisonment 
with  hard  labour,  as  to  the  court  in  its  discretion  shall  seem  meet  (^) 

And  with  respect  to  tlie  apprehension  of  offenders,  the  28th  sec-  Sec.  28. 
tion  enacts,  **  that  any  person  found  committing  any  offence  against  Apprehension 
this  act,  whether  the  same  be  punishable  upon  indictment  or  upon  found  commit- 
summary  conviction,  may  be  immediately  apprehended,  without  a  ting  any 
warrant,  by  any  peace  officer,  or  the  owner  of  the  property  injured,  ^^^jj^o^*^ 
or  his  servant,  or  any  person  authorized  by  him,  ana  forthwith  taken  ^  warrant. 
before  some  neighbouring  justice  of  the  peace,  to  be  dealt  with  ac- 
cording to  law." 

Offences  amounting  to  felony  or  misdemeanor,  pimishable  under  Trial  of  of- 
this  act,  and  committed  within  the  Admiralty  jurisdiction  are,  (by  ^*^?.^^  *^®."J". 

.«v.tji-i         -irt        -1  '^   ''  W.        mitted  within 

sec.  43,)  to  be  dealt  with,  tried,  &c.,  m  the  same  manner  as  any  other  ^te  admiralty 
felony  or  misdemeanor  committed  within  that  jurisdiction.  jurisdiction. 

The  statute  contains  various  regulations  as  to  the  summary  pro-  Summary  pro- 
ceedings by  conviction  before  magistrates,  which  are  authorized  by  ccedings 
its  provisions  for  the  punishment  of  minor  offences.     It  limits  the  Jhc^^^'SIfte^^ 
time  for  the  prosecution  of  offences  punishable  on  summary  con- 
viction, gives  the  mode  of  compelling  the  appearance  of  offendera, 
makes  abettors  in  such  offences  punishable  as  principal  offenders, 
gives  a  form  of  conviction,  allows  an  appeal  in  certain  cases,  and 
contains  provisions  as  to  the  application  of  the  forfeitures  and  penal- 
ties, and  as  to  several  other  matters. 

The  general  provisions  of  the  7  Geo.  4,  c.  64,  as  to  offences  com-  General  provi- 
mitted  on  the  boundaries  of  counties,  or  begun  in  one  county  and  q°"*  J^J  g^ 
completed  in  another,  or  committed  during  a  journey  or  voyaoe,  applicable  to ' 
and  the  provisions  as  to  the  statement  of  property,  and  as  to  the  malicious 
trial,  &c.,  of  accessories,  will  apply  to  offences  by  malicious  in-  «J«"C8. 
jury.  (A) 

(g)  The  1  Vict.  c.  90,8.  5,  ''enacts  that  at  a  time,  or  than  three  months  in  the 

after  the  lot  October^  1837,  "  it  shall  not  space  of  one  year." 
be  lawful  for  any  court  to  direct  that  any  (A)  See  these  provisions,  omU^  p.  120, 

oflender  shall  be  kept  in  solitary  confine-  ei  §€q. 
meat  ft>r  any  longer  period  than  one  month 
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OF  AB80N  AND  THE  BURNINO  OF  BtJILDIKOS,  MSSEB,  SBIK,  CORN, 

TREES,  &C. 

Arson  is,  at  common  law,  an  offence  of  the  degree  of  felony ;  and 
has  been  described  as  the  malicious  and  wilful  burning  the  house  of 
another,  (a)  The  burning  a  party's  own  house  does  not  come  within 
this  definition :  but  the  burning  a  man's  own  house  in  a  town,  or  so 
near  to  other  houses  as  to  create  danger  to  them,  is  a  great  misde- 
meanor at  common  law.  {b)  Bams,  with  com  or  hay  within  them, 
have  been  considered  as  so  much  entitled  to  the  protection  of  the 
law,  that  though  distant  fix)m  a  house,  and  no  part  of  the  manaon, 
the  burning  of  them  is  felony  at  common  law.  (c) 

The  buming  necessary  to  constitute  arson  of  a  house  at  common 
law,  must  be  an  actual  buming  of  the  whole  or  some  part  of  the 
house.  Neither  a  bare  intention,  nor  even  an  actual  aty^mpt  to 
biu-n  a  house  by  putting  fire  into,  or  towards  it,  will  amount  to  the 
offence,  if  no  part  of  it  oe  burned ;  but  it  is  not  necessary  that  any 
part  of  the  house  should  be  wholly  consumed,  or  that  the  fire  should 
nave  any  continuance ;  and  die  offence  will  be  complete,  though  the 
fire  be  put  out,  or  go  out  of  itself  (d) 

To  constitute  a  setting  on  fire,  it  is  not  necessary  that  any  flame 
should  be  visible.  Upon  an  indictment  for  setting  fire  to  an  out- 
house, it  appeared  that  the  roof  of  the  outhouse  was  made  of  pieces 
of  wood  witn  straw  put  upon  them,  and  that  smoke  was  seen  to  issue 
out  of  the  bottom  of  the  roof;  there  was  a  good  deal  of  smoke  in  the 
straw ;  some  handfuls  of  straw  were  pulled  out,  and  there  were 
sparks  in  the  straw  when  on  the  ground,  but  no  sparks  were  seen 
in  the  straw  when  on  the  roof;  no  flame  was  seen;  a  ball  of  linen 
was  pulled  out  of  the  roof  with  the  straw ;  smoke  and  sparks  came 
from  the  ball;  the  ball  was  trod  out;  the  ball  was  burnt  right 
through  on  one  side;  the  fire  on  the  roof  was  extinguished  by 
throwing  some  water  upon  it  On  the  following  day,  two  half 
matches  were  found  in  the  straw  on  the  ground,  which  was  pulled 
from  the  roof,  but  there  was  no  appearance  of  buming  in  these.  On 
the  same  day,  several  handfiils  of  straw  were  taken  out  of  the  roo^ 


<a)  3  Inst  66.  1  Hale,  566.  1  Hawk, 
P.  C.  c.  39.  4  Black.  Com.  220.  2  £ast» 
p.  C.  c  21,6.  1,  p.  101 5. 

(*)  I  Halo,  568.  569.  1  Hawk.  P.  C. 
c.  39,  8.  15.  4  Black.  Com.  221.  2  East, 
P.  C.c2],s.  7,p.  1027. 


(c)  3  Inst.  67.  Barfaam*s  case,  4  Co. 
20  a.  Sum.  86.  1  Hawk.  P.  C.  c  39, 
s.  1.    4  Black.  Com.  221. 

(d )  3  Inst.  66.  Dalt.  506.  1  Hak, 
568, 569.  1  Hawk.  P.  C.  c  39,  ss.  16, 17. 
2  East,  P.  C.  c.  21,  s.  4,  p.  1020. 
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and  there  was  burnt  straw  in  some  of  these  handfbls ;  and  on  the 
same  day,  on  examining  the  straw  lying  on  the  ground  down  by  the 
building,  there  were  some  burnt  ashes,  and  the  ends  of  some  of  the 
straws  were  burnt,  and  the  ends  of  some  of  them  dropped  off  like  a 
powder,  and  the  ends  of  some  of  the  straws  had  been  reduced  to 
ashes ;  no  part  of  the  wood,  either  in  the  pieces  on  which  the  straw 
was  laid,  or  in  the  posts  of  the  building,  was  burnt.  Upon  a  case 
reserved  upon  the  question,  whether  mis  was  a  settii^  on  fire,  the 
Judges  held  the  conviction  right  {e) 

So  where  the  prisoner  was  indicted  under  the  1  Vict  c  89,  s.  3, 
for  setting  fire  to  a  house,  and  it  appeared  that  the  floor  near  the 
hearth  had  been  scorched ;  it  was  charred  in  a  trifling  way )  it  had 
been  at  a  red  heat,  but  not  at  a  blaze ;  it  was  held  that  tnis  was  a 
sufficient  buming«  (/) 

The  burning  must  also  be  malicious  and  ioilful ;  otherwise,  it  is  The  burning 
only  a  trespass.  No  negligence  or  mischance,  therefore,  will  amount  "'^  *!t^ 
to  such  burning,  (g)    And  for  this  reason  it  has  been  holden,  that  if  ^^^^ 
an  unqualified  person  should,  in  shooting  at  game,  happen  to  set 
fire  to  the  thatch  of  a  house,  it  will  not  be  a  burning  of  this  descrip- 
tion. (A)     And  so  if  a  man  unlawfiilly  shoot  at  the  poultry  of 
another:  (  i )  but  it  is  observed,  that  id  such  case  it  should  seem  to 
be  understood  that  the  party  did  not  intend  to  steal  the  poultry,  but 
merely  to  commit  a  trespass ;  for  otherwise  the  first  intent  being 
felonious,  the  party  must  abide  all  the  consequences,  (j) 

The  malicious  and  wilful  burning  effected  need  not  correspond  The  itialiciotia 
with  the  precise  intent  or  design  of  the  party.  If  A.  have  a  malicious  JJ^^^need 
intent  to  bum  the  house  of  B.,  and  in  setting  fire  to  it  bum  the  not  oarrespood 
house  of  C.  also,  or  if  the  house  of  B.  escape  by  some  accident,  and  with  the  pre- 
the  fire  take  in  the  house  of  C.  and  bum  it,  this  shall  be  said  in  law  ^'^]  "^ 
to  be  the  malicious  and  wilful  burning  of  the  house  of  C,  though  A.  ' 

did  not  intend  to  bum  that  house,  (k)  And  accordingly  it  has  been 
said,  that  if  one  man  command  another  to  bium  the  house  of  J.  S., 
and  he  do  so,  and  the  fire  thereof  bum  another  house,  the  commander 
is  accessory  to  the  buming  such  other  house.  (I)  So  it  has  been  held 
that  if  a  person  set  fire  to  a  stack,  the  fire  firom  which  is  likely  to 
communicate  to  a  bam,  and  it  does  so,  and  the  barn  is  burnt,  he  is 
in  point  of  law  indictable  for  setting  fire  to  the  bam.  (m)    So  where 


(e)  Rex  9.  Stallion,  R.  &  M.  C.  C.  R. 
398.    See  this  case,  poat^  p.  559. 

(/)  R«g.  ».  Parker,  9  C.  &  P.  45, 
Pafke,  B. ,  and  Bosanquet,  J. 

(y)  3  Inst.  67.     4  Black.  Com.  222. 

(A)  1  Hale,  569,  where  this  is  laid  down 
contrary  to  the  opinion  of  Dalt.  c  105, 
p.  506. 

(t)  Id.  ibid. 

(j)  2  East,  P.  C.  c.  21,  s.  3,  p.  1019. 
Amtet  vol.  1,  p.  540. 

(k)  1  Hale,  569.  3  Inst  67.  1  Hawk. 
P.  C.  c  39,  s.  19.  And  the  indictment 
may  charge  it  acoordin^y. 

(0  Plowd.  475.  2  East,  P.  C.  c.  21, 
s.  7,  p.  1031. 

(f»)  Rex  0.  Cooper,  5  C.  &  P.  535, 
Parke.  J.  Lord  C.  J.  Tindal,  in  his 
charge  to  the  Bristol  erand  jury,  1832, 
5  C.  &  P.  266,  note,  said,  «<  Nor  will  it  be 


necessary  to  prove  that  the  house  the  subject 
of  the  indictment  in  any  particular  caaei 
was  that  which  was  actually  set  on  fire  by 
the  prisoner.  It  will  be  sufficient  to  con- 
stitute the  offence  if  he  is  shown  to  have 
feloniously  set  on  fire  another  house,  from 
which  the  flames  communicated  to  the  rest. 
No  man  can  shelter  himself  from  punish- 
ment on  the  ground  that  the  mischief 
which  he  committed  was  wider  in  its  con- 
seouences  than  he  originally  intended." 
5  C.  &  P.  266,  note.  See  Curtis  v.  The 
Hundred  of  Godley,  3  B.  &  C.  248.  But 
in  Turner's  case,  1  Lewin,  9,  it  is  said 
that  Parke,  J.,  left  it  to  the  Jury  whether 
the  prisoner  intended  by  setting  fire  to  a 
stack  of  haulm  to  set  fire  to  a  building 
close  adjoining,  and  that  the  judges  were  of 
opinion  this  direction  was  right.  In  R.  & 
M.  C.  C.  R.  239,  this  point  is  not  noticed. 
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the  prisoners  set  fire  to  a  summer  house  which  was  in  a  wood,  and 
some  of  the  trees  overhung  it,  and  their  branches  were  burnt  by  the 
fire,  which  consumed  the  summer  house  and  also  burnt  some  of  the 
trees,  it  was  held  that  the  prisoners  might  be  convicted  under  the 
7  &  8  Geo.  4,  c.  30,  s.  17,  of  setting  fire  to  the  wood,  (n) 
It  maybe  And  such  malicious  and  wilful  burning  of  the  house  of  another 

effected  by  ^jgy  \^  jjy  ^^  means  of  Setting  fire  to  the  party's  own  house ;  and 
the  pvty''iown  ^^'  though  it  should  appear  tl^t  the  primaiy  intention  of  the  party 
bouse.  was  only  to  bum  his  own  house.   If  in  &ct  other  houses  were  burnt, 

being  adjoining,  and  in  such  a  situation  as  that  the  fire  must  in  all 
probability  reach  them,  the  intent  being  unlawful  and  malicious, 
and  the  consequences  immediately  and  necessarily  following  fix>m 
the  ordinal  act  done,  the  ofience  will  be  felony,  (o)  Thus  where 
the  defendant  was  indicted  for  a  misdemeanor,  in  burning  a  house 
in  his  own  occupation,  such  house  being  alleged  to  be  contiguous 
and  adjoining  to  certain  dwelling-houses  of  divers  liege  subjects,  &c.; 
and  the  facts  of  the  case,  as  opened  by  the  counsel  lor  the  prosecu- 
tion, appeared  to  be  that  the  aefcndant  set  fire  to  his  own  house,  in 
order  to  defraud  an  insurance  office,  and  that  in  consequence, 
several  houses  of  other  persons,  adjoining  to  his  own,  were  burnt 
down ;  BuUer,  J.,  said,  tnat  if  other  persons'  houses  were  in  fact 
burnt,  although  the  defendant  might  only  have  set  fire  to  his  own, 
yet  under  these  circumstances  the  prisoner  was  guilty,  if  at  all,  of 
felony,  (the  misdemeanor  being  merged)  and  could  not  be  convicted 
on  this  indictment;  and,  therefore,  he  directed  an  acquittal,  {p) 
And  in  a  case  of  a  similar  kind,  which  occurred  about  the  same 
time,  Grose,  J.,  in  passing  sentence  in  the  court  of  King's  Bench, 
said,  that  if  it  had  so  happened,  that  any  of  the  neighbouring 
houses  had  been  set  on  fire  in  consequence  of  the  defendant's  wilful 
and  malicious  act  in  setting  fire  to  his  own  house,  (which  was 
proved  to  have  been  done  in  order  to  cheat  the  insurance  office,)  it 
would  clearly  have  amounted  to  a  capital  felony,  and  his  life  would 
have  paid  the  forfeit  {q) 
The  fire  must  In  order,  however,  to  constitute  the  felonious  ofience  of  arson  at 
burn  the  house  common  law,  the  fire  must  bum  the  house  of  another.  Therefore,  it 
has  been  holden  not  to  be  felony  in  a  party  to  bum  a  house,  whereof 
he  was  in  possession  under  a  lease  for  years,  (r) 
A  wife  setting  And  it  nas  been  held,  that  a  wife  who  set  fire  to  her  husband's 
fire  to  the  house,  was  not  guilty  of  felony,  within  the  7  &  8  Geo.  4,  c.  30,  s.  2. 
husband.  ^  ^^  indictment  described  the  prisoner  as  the  wife  of  J.  March,  and 
charged  her  with  setting  fire  to  a  certain  house  of  the  said  J.  JVlarch, 
with  intent  to  injure  him,  against  the  statute.  It  appeared  that 
March  and  his  wife  had  lived  separate  for  about  two  years,  and 
previous  to  the  act,  when  she  apphed  for  the  candle  with  which  it 
was  done,  she  said  it  was  to  set  tier  husband's  house  on  fire,  because 
she  wanted  to  bum  him  to  death.      Upon  a  case  reserved  upon  the 

question,  whether  it  was  an  ofience  within  the  7  &  8  Greo.  4,  c.  30,  &  2, 

• 

(n)  Reff.   o.   Price,  9  C.  &  P.    729,  (p)  Isaac's  case,  cor.  Buller,  J.,  1799. 

Ourney,  S.     The  summer  house  in  this  2  East,  P.  C.  c.21,s.  8,  p.  1031. 

case  was  not  a  building,  the  burning  whereof  (9)  Probert*S  case,   B.   R.    Biich.  T. 

was  a  felony.  40  Geo.  3.     2  East,  P.  C.  c  21.  s.  7, 

(o)  2  East,  P.  C.  c.  21,  s.  8.  p.  1031.  p.  1031. 

And  see  the  case  of  Coke  v.  Woodbume,  (r)    Holmes'k    case,    Cro.    Car.    376. 

6  St.  Tri.  ^bj  Hargr.)  222.  W.  Jones,  361. 
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for  a  wife  to  set  fire  to  her  husband's  house  for  the  piltpose  of  doing 
him  a  personal  injury,  the  conviction  was  held  wrong,  the  learned 
Judges  thinking  that  to  constitute  the  ofience,  it  was  essential  that 
there  should  be  an  intent  to  injure  or  defraud  some  third  person, 
not  one  identified  with  herself.  («) 

And  it  was  decided,  that  a  person  in  possession  of  a  copyhold 
dwelling-house,  could  not  be  guuty  of  arson,  by  burning  it,  although 
he  had  a  long  time  before  surrendered  it  into  the  hands  of  the  lord 
of  the  manor,  to  the  use  of  another  person,  his  heirs,  and  assigns,  for 
securing  the  payment  of  money  borrowed :  for  it  was  considered, 
that  while  the  tenant  continued  in  possession,  it  was  his  own 
house,  {t)  And  upon  the  same  principle  it  was  decided,  that  a  tenant 
in  possession  under  an  agreement  for  a  lease  for  three  years,  from  a 
person  who  held  under  a  building  lease,  was  not  guilty  of  arson  by 
burning  the  house.  (») 

But  if  a  landlord,  or  reversioner,  sets  fire  to  his  own  house  of  which 
another  is  in  possession,  under  a  lease  from  himself,  or  froxn  those 
whose  estate  he  hath,  it  shall  be  accounted  arson ;  for,  during  the 
lease,  the  house  is  the  property  of  the  tenant  (t?)  And  it  was  <kter- 
mined,  that  a  widow  entitled  to  dower,  but  not  having  it  assigned, 
frY>m  a  house,  the  equity  of  redemption  of  which  had  descended  fix)m 
her  husband  to  his  eldest  son,  for  whose  benefit  she  had  let  it  and 
received  the  rent,  was  guilty  of  arson,  by  burning  it  while  in  the 
possession  of  her  tenant  {vi) 

It  should  be  observed,  however,  that  a  mere  residence  in  a  house, 
without  any  interest  therein,  will  not  prevent  it  firom  being  consi-' 
dered  as  tiie  house  of  another.  As  where  the  prisoner  was  a  poor 
man,  maintained  by  a  parish,  and  had,  some  time  before  the  com-* 
mission  of  the  crime,  been  put  by  the  parish  officers  to  live  in  the 
house  which  he  was  charged  with  burning,  and  was  resident  therein 
with  his  family  at  the  time  of  the  &ct  being  committed,  having  the 
sole  possession  and  occupation  of  it,  but  without  payment  di  any 
rent:  all  the  Judges  held  that  it  could  not  be  considered  2&his 
house ;  and  that  he  was  properly  convicted  of  the  arson,  {x) 

It  will  be  presently  seen  that  the  questions  as  to  the  possession 
and  ownership  of  the  house  in  which  the  arson  is  committed,  are  of 
less  importance  under  the  statute  law ;  as  the  1  Vict.  c.  89,  makes 
the  setting  fire  to  a  house,  &c.  with  intent  to  injure  or  defraud  any 
person^  a  felony,  whether  such  house,  &c.  shall  be  in  the  possession 
of  the  person  so  setting  fire  thereto,  or  of  others. 


(«)  Rex  V.  March,  R.  &  M.  C.C.  R.  182. 
The  7  &  8  Geo.  4,  c.  30,  s.  2,  contained 
the  words,  *' whether  the  same  or  any  of 
them  respectively  shall  then  be  in  the  pos- 
session of  the  offender,*'  which  are  also 
found  in  the  1  Vict.  c.  89,  s.  3.  See  Rex 
e.  Wallis,  poatf  p.566. 

(t)  Spalding's  case,  Bury  I^ent  Ass. 
1780.  East.  T.  1780.  1  Leach,  218.  2 
East,  P.  C.  c.  21,  s.  6,  p.  1025. 

(k)  Breeme*s  case,  0.  B.  1780,  Trin. 
T.  1780.  1  Leach,  220.  2  East,  P.  C. 
c.  21,  8.  6,  p.  1026.  And  this  and  several 
of  the  prccedii^  cases  were  recognised  in 
Pedley's  case,  K.  B.  1782.  I  Leach,  242, 
where  Lord  Mansfield  said  that  Holmes's 
case,  (ante,  note  (r),)  was  confirmed  to  be 


good  law,  though  he  very  much  lamented 
that  the  law  was  so  setU^ ;  and  the  bias 
of  his  mind  was  in  favour  of  Mr.  J.  Foster's 
opinion  in  Harris's  case,  Fost.  115.  In 
a  case  which  occurred  shortly  afterwards. 
Lord  Mansfield  said,  that "  it  was  certainly 
true  that  it  could  be  no  felony  in  the  de- 
fendant to  bum  a  house  of  whidi  he  was  in 
possession."  Scofield's  case,  K.  B.  Hil. 
T.  24  Geo.  3.  Cald.  397.  2  East,  P.  C. 
c.  21,s.  7,  p.  1028. 

(«)  Fost.  115.     4  Black.  Com.  221. 

(it)  Harris's  case,  1753.  Fost.  113. 
2  East,  P.  C.  c.  21,  s.  6,  p.  1023. 

(x)  Gowen's  case,  1786.  2  East,  P.  O. 
c.  2 1 ,  s.  6,  p.  1 027.  Rickman's  case,  ibidi^ 
s.  II,  p.  1034. 
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Of  what  is  in- 
cluded in  the 
term  house. 


I^iademeanor 
in  burning  a 
man's  own 
house,  when 
contiguous  to 
others. 


Punishment 
for  felony  not 
punishable  by 
any  statute. 


1  Vict.  c.  89. 
Setting  fire  to 
a  dwelling- 
house,  any 
person  bong 
therein.. 

Setting  fire  to 
a  church  or 
chapel, 
warehouse, 
&c. 


Of  Arson  and  Burning^  ^c,         [book  iv. 

Tlie  remaimn^  inquiry  concerning  arson  at  common  law,  is  as  to 
the  meaning  of  the  word  house.  And  this,  it  may  be  briefly  observed, 
extends  not  only  to  the  dwelling  house,  but  to  all  outhouses,  which 
are  parcel  thereof,  though  not  adjoining  thereto,  or  under  the  same 
roof;  {y)  of  which  kind  of  outhouses  mention  has  been  made  in  a 
former  part  of  tins  work,  {z)  It  appears  that  the  indictment  need 
not  charge  the  burning  to  be  of  a  mansion  house,  but  only  of  a 
hotue.  (a) 

It  has  been  already  stated,  that  the  burning  a  man's  own  house 
in  a  town,  or  so  near  to  other  houses  as  to  create  danger  to  them, 
though  not  within  the  definition  of  arson,  is  yet  a  great  misde- 
meanor at  common  law.  (b)  This  doctrine  has  been  acted  upon 
in  several  cases;  (c)  and,  in  one  .of  the  most  recent,  Grose,  J.,  in 
pronouncing  the  sentence  of  the  Court  of  King's  Bench,  said,  that 
though  by  a  lenient  construction  of  the  law  of  arson  this  offence 
was  holden  not  to  be  felony,  yet  it  was  a  misdemeanor  of  great 
magnitude,  and  deserving;  of  the  most  exemplary  punishment,  {d) 

For  the  punishment  of  felonies  upon  which  no  punishment  may 
be  inflictea  by  statute,  the  general  provision  of  the  7  &  8  Geo.  4, 
c.  28,  8.  8,  enacts,  ^'  that  every  person  convicted  of  any  felony  for 
which  no  punishment  hath  been  or  hereafter  may  be  specially  pro- 
vided, shall  be  deemed  to  be  punishable  under  this  act,  and  shall  be 
liable,  at  the  discretion  of  the  Court,  to  be  transported  beyond  the 
seas  for  the  term  of  seven  years,  or  to  be  imprisoned  for  any  term 
not  exceeding  two  years ;  and,  if  a  male,  to  be  once,  twice,  or  thrice 
publicly  or  privately  whipped  (if  the  Court  shall  so  think  fit)  in 
addition  to  such  imprisonment"  And  by  sec.  9,  the  Court  may  order 
hard  labour,  or  solitary  confinement  as  part  of  such  imprisonment,  {e) 

We  may  now  proceed  to  the  enactments  of  the  1  Vict,  c.  89.   {ee) 

That  statute  by  sec  2  enacts,  that  ^^  whosoever  sball  unlawfiilly 
and  maliciously  set  fire  to  any  dwelhng>house,  any  person  bem^ 
therein^  shall  be  guilty  of  felony,  and,  being  convicted  thereof,  shw 
suSeTdeath."  (/) 

By  sec  3,  ^'  whosoever  shall  unlawfiilly  and  maliciously  set  fire  to 
any  church  or  chapel,  or  to  any  chapel  for  the  religious  worship  of 
persons  dissenting  from  tfie  united  church  of  England  and  Ireland,  {g) 


(y)  3  Inst  67.     1  Hale,  570. 
P.  C.  c.  39,  8.  1.  Sam.  86. 
Com.  221.    2  East,  P.   C.  c. 
p.  1020. 

iz)  Ante,  vol  1,  p.  799,  861. 

(a)  3  Inst.  67.  Sum.  86. 


IHawk. 
4  Blaek. 
21,  8.  5, 


m  Ante,  648. 
(c) 


Holmes's  case,  Cro.  Car.  376.  Sco- 
field's  case,  Cald.  397.  2  East,  P.  C. 
c.  21,  s.  6,  p.  1023,  and  s.  7,  p.  1028.  It 
appears  from  these  cases  that  where  an  in- 
dictment charges  an  act  to  have  been  done 
with  Afdoniotu  intent,  and  the  jury  find  a 
verdict  of  g^ltr  ;  if  the  charge,  as  laid,  do 
not  amount  to  felony,  but  amounts  in  law 
to  a  misdemeanor,  tne  court  will  pronounce 
judgment  as  for  that  offence. 

{d)  Probert's  case,  B.  R.  Mich.  40 
Geo.  3.  2  East,  P.  C.  c.  21,  s.  7,  p.  1030. 
The  sentence  pronounced  was  two  years* 
imprisonment  in  Newgate,  to  stand  once 
during  that  time  in  the  pillory,  and  to  give 


sureties  for  rood  beharionr  for  seven  yean 
firom  the  expuration  of  the  imprisomnent 

(«)  See  note  («),  onfe,  p.  448*  for  the 
present  punishment  under  tlie  7  &  8  Geo.  4» 
c.  28.  ss.  8  &  9,  and  1  Vict.  c.  90,  s.  5. 

(ee)  The  1  Vict  c  89,  a.  I,  repeals  the 
7  &  8  Geo.  4,  c.  30,  ss.  2,  5,  9.  1 1,  and 
part  of  ss.  17  and  26. 

(  /  )  This  provision  is  entirely  new,  and 
it  should  be  observed  that  the  section  is 
silent  about  the  intent  with  which  the  act 
is  done.  In  Reg.  o.  Jeans,  Glcuoester 
Spr.  Ass.  1842,  the  prisoner  was  convict- 
ed under  this  section  before  Cresswell,  J., 
although  there  was  no  evidence  to  show 
that  he  knew  that  any  person  was  in  the 
house  at  the  time  when  he  set  lire  to  it 
MSS.  C.  S.  G. 

(^)  The  7  &  8  Geo.  4,  c.  30,  s.  2,  had 
the  words  *'  duly  registered  or  recorded," 
in  this  place. 
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or  shall  unlawftillj  and  malicioosly  set  fire  to  any  house,  stable, 
coach-house,  outhouse,  warehouse,  office,  shop,  miD,  malt-house, 
hop-oast,  biffD|  or  eranary,  o{  to  any  building  (j*  erection  used  in 
caurrving  on  any  trade  or  manufacture,  or  any  branch  thereof,  whether 
the  same  or  any  of  them  respectively  sEall  then  be  in  the  possession 
of  the  offender,  or  in  the  possession  of  any  other  person,  widi  intent 
thereby  to  injure  or  defraud  any  person,  shall  be  guilty  of  felouy, 
and,  being  convicted  tbereof,  sCiSl  oe  liable,  at  the  discretion  of  the 
court,  to  be  transported  beyond  the  seas  for  the  term  of  the  natural 
life  of  such  offender,  or  tor  any  term  not  less  than  fifteen  years,  or 
to  be  imprisoned  for  any  term  not  exceeding  three  years."  (ff) 

By  sec  4,  ^'  whosoever  shall  unlawfiilly  and  maliciously  set  fire  to.  Setting  fire  to 
cast  away,  or  in  anywise  destroy,  any  ship  or  vessel,  either  with  ^j***^^** 
intent  to  murder  any  person,  or  whereby  the  life  of  any  person  shall  -^^^^  ^^ 
be  endangered,  shall  be  guilty  of  felony,  and,  being  convicted  thereof,  inurder,&c. 
shall  suffer  death."  (A) 

By  sec  6,  "whosoever  shall  unlawfully  and  maliciously  set  fire  to  Setting  fire 
or  in  anywise  destroy  any  ship  or  vessel,  whether  the  same  be  com-  ^|J„|^o 
plete  or  in  an  unfinished  state,  or  shall  unlawfully  and  maliciously  destroy  them, 
set  fire  to,  cast  away,  or  in  anywise  destroy  any  ship  or  vessel,  with 
intent  thereby  to  prejudice  any  owner  or  part  owner  of  such  ship  or 
vessel,  or  of  any  goods  on  board  the  same,  or  any  person  that  hath 
underwritten  or  shall  underwrite  any  policy  of  insurance  upon  such 
ship  or  vessel,  or  on  the  fi^ight  thereof,  or  upon  any  goods  on  board 
the  same,  shall  be  guilty  of  felony,  and,  being  convicted  thereof,  shall 
be  liable,  at  the  discretion  of  tne  Court,  to  be  transported  beyond 
the  seas  for  the  term  of  the  natural  life  of  such  offender,  or  for  any 
term  not  less  than  fifteen  years,  or  to  be  imprisoned  for  any  term 
not  exceeding  three  years,   (i ) 

By  sec  9,  '^  whosoever  shall  unlawfiilly  and  maliciously  set  fire  to  Setting  fire  to 
any  mine  of  coal  or  cannel  coal,  shall  be  guilty  of  felony,  and,  being  coal  mmes,  Ate. 
convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  Court,  to 
be  transported  beyond  the  seas  for  the  term  of  the  natural  life  of 
such  offender,  or  for  any  term  not  less  than  fifteen  years,  or  to  be 
imprisoned  for  any  term  not  exceeding  three  years."  (j) 

By  sec.  10,  "  whosoever  shall  unlawfully  and  maliciously  set  fire  Setting  fire  to 
to  any  stack  of  com,  grain,  pulse,  taresy  straw,  haulm,  stubbley  furze,  a  stack  of 
heathy  ferny  hay,  turf  peaty  coaby  charcoaly  or  wood,  or  any  steer  of  2JTw,*Ciy"*&c. 
woody  shall  be  guilty  of  felony,  and,  being  convicted  thereof,  shall 
be  liable,  at  the  discretion  of  the  Court,  to  be  transported  beyond 
the  seas  for  the  term  of  the  natural  life  of  such  offender,  or  for  any 
term  not  less  than  fifteen  years,  or  to  be  imprisoned  for  any  term 
not  exceeding  three  years."  (A) 

By  sec  1 1,  ^^  in  the  case  of  every  felony  punishable  under  thb  act,  PoBbhnieK 


{g^  Thia  section  is  the  same  as  the 
7  &  8  Geo.  4.  c.  30,  s.  2,  with  the  dif- 
ferenoe  pointed  out  in  the  last  note,  and 
the  chancre  from  the  puninhment  of  death  to 
that  provided  bv  this  section.  It  is  to  be 
regretted  that  this  section  has  not  prorided 
as  well  as  to  what  shall  be  deemea  an  out- 
house, as  for  the  punishment  for  setting 
fire  to  many  baildings  not  now  included  in 
the  statute ;  e.  g.  public  buildings,  as  town 
halls,  coorU,  libraries,  market- houses,  &c., 
prirate  buildings,  as  cow-houses,  ox-stalls, 
sheep-sheds,  &c. ;  ornamental  buildings,  as 
summer  houses,  bot-houies,  green-bouses, 


&c«,  &c.  O.  o>  \y. 

(A)  This  provision  is  entirely  new. 

(i)  This  section  is  the  same  as  the  7  & 
8  Geo.  4,  c.  30,  s.  9,  except  as  to  the 
punishment,  which  was  death. 

(j)  This  section  is  the  same  as  the  7  & 
8  Geo.  4,  c.  30,  s.  6,  except  as  to  the  pu- 
nishment, which  was  death. 

{k)  This  section  corresponds  with  the  7 
&  8  Geo.  4,  c.  30,  s.  17,  but  the  words 
prmted  in  italics  are  new,  and  the  former 
punishment  of  death  is  altered  to  that  men- 
tioned in  this  section. 
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ofaccessories,  every  principal  in  the  second  degree,  and  every  accessory  before 
the  fact,  shall  be  punishable  with  death  or  otherwise,  in  the  same 
manner  as  the  principal  in  the  first  degree  is  by  this  act  punishable ; 
and  every  accessory  after  the  fact  to  any  felony  punishable  imder 
this  act,  shall,  on  conviction,  be  liable  to  be  imprisoned  for  any  term 
not  exceeding  two  years." 
Hard  labour  By  sec.  12,  "  where  any  person  shall  be  convicted  of  any  offence 

with  impriwn-    punishable  under  this  act,  for  which  imprisonment  may  be  awarded, 
™*"**  it  shall  be  lawful  for  the  Court  to  sentence  the  offender  to  be  im- 

prisoned, or  imprisoned  and  kept  to  hard  labour,  in  the  common 
gaol  or  house  of  correction,  and  also  to  direct  that  the  offender 
Solitary  con-     shall  be  kept  in  solitary  confinement  for  any  portion  or  portions  of 
finement  gu^h  imprisonment,  or  of  such  imprisonment  with  hard  labour,  not 

exceeding  one  month  at  any  one  time,  and  not  exceeding  three 
months  in  any  one  year,  as  to  the  Court  in  its  discretion  shall  seem 
meet" 
Offences  com-       By  sec.  14,  '^  where  any  felony  punishable  under  this  act  shall  be 
*K^^**d  ^>S^°     committed  within  the  jurisdiction  of  the  Admiralty  of  England  or  of 
jurisdiction.  ^     Ireland,  the  same  shall  be  dealt  with,  inquired  of,  tried  and  deter- 
mined in  the  same  manner  as  any  other  felony  committed  within 
that  jurisdiction." 

By  sec.  15,  the  act  does  not  extend  to  Scotland. 
7&  8  Geo.  4,        The  7  &  8  Geo.  4,  c.  30,  s.  17,  enacts,  that  " if  any  person  shall 
Sertinff  fire  to    Unlawfully  and  maliciously  set  fire  to  any  crop  of  com,  grain,  or 
crops  of  corn,    pulsc,  whether  standing  or  cut  down,  or  to  any  part  of  a  wood, 
woods,  &c.        coppice,  or  plantation  oif  trees,  or  to  any  heath,  gorze,  finrze,  or  fern, 
wheresoever  the  same  may  be  growing,  every  such  offender  shall  be 
ffuilty  of  felony,  and  being  convicted  thereof,  shall  be  liable,  at  the 
discretion  of  the  Court,  to  be  transported  beyond  the  seas  for  the 
term  of  seven  years,  or  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  and,  if  a  male,  to  be  once,  twice,  or  thrice  publicly  or  pri- 
vately whipped  (if  the  Court  shall  so  think  fit)  in  aodition  to  such 
imprisonment"  {I) 
12  G«o.  3,  The  12  Geo.  3,  c.  24,  s.  1,  enacts,  "  that  if  any  person  or  persons 

wilftdly  setting  ^^^  either  within  this  realm,  or  in  any  of  the  islands,  countries, 
on  fire,  &c.,  forts,  or  placcs  thereunto  belonging,  wilfully  and  maliciously  set  on 
ships  of  war,  fij-g^  or  bum,  or  otherwise  destroy,  or  cause  to  be  set  on  fire,  or 
ShSct  AcT '  burnt,  or  otherwise  destroyed,  or  aid,  procure,  abet  or  assist  in  the 
or  stores  of  setting  on  fire,  or  burning  or  otherwise  destroying  of  any  of  his 
^"'-  Majesty's  ships  or  vessels  of  war,  whether  the  said  ships  or  vessels  of 

war  be  on  float  or  building,  or  begun  to  be  built,  in  any  of  his 
Majesty's  dock-yards,  or  building  or  repairing  by  contract  in  any 
private  yards,  for  the  use  of  his  Majesty,  or  any  of  his  Majesty  s 
arsenals,  magazines,  dock-yards,  rope-yards,  victualling  offices,  or 
any  of  the  buildings  erected  therein,  or  belonging  thereto;  or  any 
timber  or  materials  there  placed  for  building,  repairing,  or  fitdng 
out  of  ships  or  vessels;  or  any  of  his  Majesty's  military,  naval,  or 
victualling  stores,  or  other  ammunition  of  war,  or  any  place  or  places 
where  any  such  military,  naval,  or  victualling  stores,  or  other  ammn- 
nition  of  war,  is,  are,  or  shall  be  kept,  placed,  or  deposited ;  that 
then  the  person  or  persons  guilty  of  any  such  offence,"  being  con- 
victed, shall  be  adjudged  guilty  of  felony,  without  benefit  of  clergy,  (m) 

(Z)  See  the  general  provisions  of  this  (m)  This  offence  is  still  capital,  7  &  8 

statute,  aMUy  p.  544,  et  teq.  Geo.  4,  c.  284  ss.  6  &  7.    As  there  is  do 
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By  the  second  section  of  this  act,  any  person  who  shall  commit  any  Tnalin  any 
of  the  offences  before-mentioned  out  of  the  realm,  may  be  indicted  J^*^*  P***** 
and  tried  either  in  any  county  within  the  realm,  or  in  such  island 
or  place  where  such  onence  shall  have  been  actually  committed,  as 
his  Majesty,  his  heirs,  &c,  may  deem  most  expedient  for  bringing 
such  offender  to  justice. 

By  the  articles  of  the  navy  (22  Geo.  2,  c.  33,  art  25)  every  Articles  of  the 
person  who  shall  unlawfully  bum  or  set  fire  to  any  magazine  or  ?'^-    ®"™" 
store  of  powder,  or  ship,  boat,  ketch,  hoy,  or  vessel,  or  tackle,  or  iJ^of  *  ^^* 
furniture   thereunto  belonging,  not  appertaining  to  an  enemy  or  powder,  &c., 
rebel,  shall  be  punished  with  death,  by  the  sentence  of  a  court  ^^*^^ 
martial. 

The  39  Gea  3,  c.  69,  a  public  local  act,  for  rendering  more  39  Geo.  3, 
commodious  and  for  better  regulating  the  port  of  London,  enacts,  c.  69,  (local 
(by  sec.  104) "  that  if  any  person  or  persons  whomsoever  shall  wilfully  5!i'l^-'!!f. 
Jd  maliciobsly  set  on  AiTany  of  t^  wks  to  bo  made  b;  virtue  of  ^l^^t^ 
this  act,  or  any  ship  or  other  vessel  lying  or  being  in  the  said  canal,  i»  **>«  ?on  of 
or  in  any  of  the  docks,  basins,  cuts,  or  other  works  to  be  made  by  "*''"*^"- 
virtue  of  this  act,  every  person  so  offending,  in  any  of  the  said  cases, 
shall  be  adjudged  guilty  of  felony,  without  benefit  of  clergy." 

By  sec  25  of  the  7  &  8  Geo.  4,  c.  30,  the  punishments  imposed  Malice  against 
by  that  act  will  equally  apply  whether  the  offence  be  committed  the  owner 
from  malice  conceived  against  the  owner  of  the  property  or  other-  ""**  neceMary. 
wise,  (n) 

It  may  be  useful  to  mention  some  of  the  cases  which  occurred 
upon  the  statutes  now  repealed. 

It  appears  to  have  been  considered  that  the  9  Geo.  1,  c.  22,  did  oascsapon  the 
not  alter  the  nature  of  the  crime,  or  create  any  new  offence,  but  only  statutes  now 
excluded  the  principal  more  clearly  from  his  clergy.  (0)  The  words  ^pealed. 
^  set  fire  to"  in  that  statute  did  not,  therefore,  appear  to  admit  of  a 
laiger  construction  than  prevails  by  the  nile  of  the  common  law ;  (p) 
by  which,  as  we  have  seen,  the  putting  fire  into  or  towards  a  house, 
however  maliciously,  does  not  amount  to  arson,  if  either  by  accident 
or  timely  prevention  no  part  of  it  be  burned,  (g^)  So  that  where  the 
prisoner  was  indicted  on  that  statute  for  setting  fire  to  an  outhouse, 
commonly  called  a  paper-mill,  and  it  appeared  that  she  had,  set  fire 
to  a  large  quantity  of  paper,  which  was  drying  in  a  loft  annexed  and 
belonging  to  the  mill,  but  no  part  of  the  mill  itself  was  consumed, 
the  Judges  thought  the  case  not  within  the  statute  on  that  ground,  (r) 
The  setting  fire  to  a  parcel  of  unthreshed  wheat  was  holden  not  to 
be  felony  within  that  statute ;  and  where  the  offence  was  so  described 
in  a  warrant  of  commitment,  the  court  of  King's  Bench  bailed  the 
defendant,  (s) 

A  common  gaol  was  holden  to  be  a  house  within  the  9  Geo.  I,  c.  22.  ^  common 
The  indictment  against  the  prisoner  chaiged  him  in  one  of  the  ^  holden  to 


express  provision  for  the  punishment  of  ac- 
cessories after  the  fact,  they  are  punishable 
in  the  manner  stated  in  note  («).  anUt 
p.  448. 

(a  )  Ante^  p.  544.  A  doubt  perhaps  may  arise 
whether  the  7  &  8  Geo.  4,  c.  30,  s.  25,  ap- 
plies to  cases  within  the  1  Vict.  c.  89,  as 
the  words  are,  "  every  punishment  and  for- 
feiture by  this  act  imposed."  And  the  pu- 
nishment is  now  imposed  by  the  1  Vict, 
c.  89.  See  note  (»),  poti^  p.  572.     C.  8.  G. 


(o)  Breemc's  case,  1780.  1  Leach, 
220.  2  East,  P.  C.  c.  21,  s.  6,  p.  1026. 
Clergy  was  previously  holden  to  be  ousted 
only  by  inference  and  deduction  from  the 
4&5Ph.  &M.  c.  4. 

(p)  2  East,  P.  C.  c.  21, 8.  4,  p.  1020. 

(9)  Ante,  p.  548. 

(r)  Taylor's  case,  1760, 1  Leach,  49.  2 
East,  P.  C.  c.  21,  s.  4,  p.  1020. 

(«)  Judd's  case,  2  T.  R.  255. 
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counts  with  setting  fire  to  the  house  of  the  corporation  of  Liver- 

e>ol ;  in  another^  with  setting  fire  to  the  house  of  one  Ridiaid 
igby ;  and  in  a  tibird,  with  setting  fire  to  the  house  of  one  Hannah 
Kerbj.  Upon  the  evidence  it  appeared  that  the  place  where  the 
offence  was  committed  was  a  gaol  belonging  to  the  corporation  of 
Liverpool,  which  was  used  as  the  place  of  confinement  both  for 
criminals  and  debtors ;  that  the  prisoner,  being  confined  there  fcnr 
debt,  voluntarily  set  fire  to  his  box,  which  was  a  little  apartment  in 
the  prison ;  and  that  the  whole  gaol  would,  in  consequence,  have 
been  probably  burnt  to  the  ground,  but  for  timely  assistance.  The 
R.  Rigby  mentioned  in  the  mdictment  was  the  keeper  of  the  gaol ; 
and  it  appeared  that  his  dwelling-house  adjoined  to  the  gaol,  and 
was  inhaoited  by  himself  and  by  Hannah  Kerby,  who  was  his 
mother-in-law,  and  who  lived  there  by  his  permission,  and  kept  it  as 
a  public-house.  A  wall  separated  the  prison  from  the  house ;  but 
the  entrance  into  the  prison  was  fi*om  the  dwelling-house,  by  a  door 
throuffh  the  walL  This  door  was  locked  every  night,  and  nobody 
inhabited  the  prison  itself  but  the  prisoners ;  some  of  whom  were 
occasionally  supplied  with  beds  in  the  dwelling-house.  The  prisoner 
having  been  convicted,  the  case  was  submitted  to  the  consiaeration 
of  the  Judges,  who  were  of  opinion  that  it  was  fijdly  within  the  act; 
the  dwelling-house  being  to  be  considered  as  a  part  of  the  prison, 
and  the  whole  prison  being  the  house  of  the  corporation,  if) 

On  the  trial  of  an  action  against  a  hundred,  under  the  9  Grea  1, 
c  22,  s.  7,  (now  repealed)  to  recover  satisfaction  for  the  malicions 
burning  of  a  house,  outhouse,  or  bam,  it  appeared  that  the  building 
which  had  been  burnt,  was  in  an  unfinished  state ;  it  contained  five 
rooms,  viz.,  a  kitchen  and  parlour,  two  rooms  on  the  first  floor,  and 
one  room  over  that  floor;  it  had  a  stone  staircase,  and  all  the  win- 
dows were  fixed  in  and  one  was  glazed ;  the  owner  had  deposited 
straw  and  a^cultural  implements  in  the  building.  It  was  objected, 
first,  that  this  building  was  not  a  house ;  that  a  house  intended  for  a 
dwelling-house,  but  not  completed,  and  which  had  never  been  inha- 
bited, was  not  a  house  within  the  meaning  of  the  statute.  2dly,  that 
it  was  not  an  outhouse,  because  it  was  not  parcel  of  a  dwelling-house, 
^ly,  that  it  was  not  a  bam  in  the  ordinary  acceptation  of  the  term. 
It  was  not  intended  to  be  used  as  a  bam,  nor  was  it  constructed  for 
that  purpose.  On  the  other  hand  it  was  admitted  that  it  was  not  a 
house  or  outhouse  within  the  meaning  of  the  statute,  for  it  must  un* 
doubtedly  be  a  house  or  outhouse,  in  respect  of  which  buiglair 
might  be  committed :  but  it  was  contended  that  the  use  of  the  build- 
ing for  the  purpose  of  depositing  in  it  hay  and  straw,  which  is  the 
purpose  for  which  a  bam  is  used,  made  this  a  bam.  Bayley,  J.,  in 
delivering  the  judgment  of  the  Court,  ailer  time  taken  to  consider, 
said,  '^  the  question  is  whether  the  building,  which  was  set  fire  to, 
comes  within  the  description  of  a  house,  outhouse,  or  bam.  It 
appeared  to  have  been  built  for  the  purpose  of  being  used  as  a  dwel- 
ling-house, but  it  was  in  an  unfinishea  state,  and  never  was  inha- 
bited. It  was  conceded  in  argument,  that  it  was  not  a  house  within 
the  meaning  of  the  statute  9  Geo.  1,  c  22.     It  has  been  decided 


(0  Donnavan^s  case,  1770,  2  Black. 
Bcp.  682.  1  Leach,  69.  2  East.  P.  C. 
c.  21,  s.  fi,  pu  1020.   See  a  precedent  cf  an 


indictment  at  common  law  for  aettinff  fire  tft 
a  place  of  confinement  in  a  borough,  2 
Staj^.  Crim.  Plead.  444. 
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that  that  statute  does  not  alter  the  nature  of  the  crime^  or  make  any  new 
offence,  but  merely  excludes  the  principal  from  cleigy  more  clearly 
than  he  was  before.  There  cannot  be  any  doubt  that  the  building, 
in  this  case,  was  not  a  house,  in  respect  of  which  burelary  or  arson 
could  be  committed.  It  was  a  house  intended  for  resiaence,  but  it 
was  not  inhabited.  It  was  not,  therefore,  a  dwelling-house,  though 
it  was  intended  to  be  one.  It  was  not  an  outhouse,  because  it  was 
not  parcel  of  a  dwelling-house.  But  it  was  contended  that  it  was  a 
bam,  because  it  had  been  used  for  those  purposes,  for  which  a  bam 
is  used*  The  buildins  had  three  stories,  chunnies,  a  staircase,  and 
windows.  The  plaintiff  had  deposited  in  it  a  quantity  of  straw,  and 
agricultural  implements.  On  consideration,  we  are  of  opinion,  that 
tms  building  was  not  a  bam  within  the  meaning  of  that  word  as  it  is 
used  in  this  statute.  It  was  a  house  applied  to  those  purposes  to 
which  a  bam  might  be  applied.  The  act  of  the  9  Geo.  1,  c.  22, 
thoueh  remedial  m  some  respects,  is  in  others  capitally  penal.  The 
hundred  are  liable  to  make  satisfaction  to  the  party  injured  by  the 
burning  of  a  house,  outhouse,  or  bam,  provided  a  capital  offence  be 
committed  against  that  statute  by  such  burning.  The  statute,  there- 
fore, with  reference  to  a  case  Ukc  the  present,  must  be  constraed 
strictly;  and,  so  construing  it,  we  are  of  opinion  that  the  building 
consumed  by  fire  in  this  case  was  not  a  house,  outhouse,  or  bam 
within  the  meahins  of  this  act  of  Parliament :  and  in  this  opinion 
Lord  Tenterden,  with  whom  we  have  conferred  upon  this  case,  con- 
curs." (tt) 

The  first  count  of  an  indictment  for  arson,  for  setting  fire  to  a  Cellar  under  a 
cellar,  described  it  as  the  dwelling-house  of  a  constable ;  the  second  cot*yg«  »«?*• 
count  described  it  as  an  outhouse  parcel  of  a  cottage.     It  appeared  ^^J  ^^^* 
that  under  a  cottage  was  a  cellar,  which  cellar  was  mred  by  the  con- 
stable of  Bradford  as  a  lock-up-house.     The  cellar  and  cottage  were 
independent  of  each  other  in  all  respects.     The  cellar  was  six  or 
seven  feet  below  the  surface  of  the  ground.     Hullock,  B.,  was  of 
opinion  that  it  was  neither  a  house  nor  an  outhouse,  and  therefore 
improperly  described  in  both  counts,  {v) 

The  7  &  8  Geo.  4,  c  29,  s.  13,  only  determined  what  shall  be  No  statutory 
considered  a  dwelling-house,  for  the  purpose  of  burglary,  house-  f y°i^"^*^"  **  ^ 
breaking,  and  stealing  in  a. dwelling-house ;  and  there  is  no  statutory  wUhin  fho 
provision  as  to  what  shall  be  considered  a  house  in  the  case  of  curtilage. 
arson,  (to) 

In  a  case  where  the  prisoner  was  indicted  under  the  repealed  sta-  ^**o  »"  "«•?*- 
tute,  9  Geo.  1,  c  22,  for  setting  fire  to  a  «'  certain  outhouse,''  a  point  SlTJ^pelled 
was  made  whether  the  building  in  question  answered  this  descrip-  statute, 
tion.     It  appeared  that  the  prosecutor  kept  a  public-house,  and  also  9G«>-  I.e. 22. 
carried  on  the  business  of  a  flax-dresser ;  and  that  the  building  set 
fire  to  by  the  prisoner  consisted  of  a  stable  and  a  chamber  over  it, 
which  was  used  by  the  prosecutor  as  a  shop  for  keeping  and  dressing 
his  flax;  and  that  these  buildings  were  situated  in  a  yard  at  the  back 
of  the  house,  about  four  or  five  yards  distant  firom  it,  the  yard  being 
inclosed  on  all  sides,  in  one  part  by  the  house,  in  another  part  by  a 
wall,  in  a  third  by  a  railing  which  separated  it  from  a  field,  and  in 

(*)  Eisttiore  o.  The  Hundred  of   St.  (o)  Anonymous,  1  Lew.  8. 

Briavels,  8  B.  &  C.  461.  See  also  Hiles  v.  (w)  See  McDonald's  case,  2  Lew.  46, 

The  Hundred  of  Shrewsbury,  3  East,  457.      per  Alderson,  B. 
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the  remaining  part  by  a  hedge.     It  was  objected  on  behalf  of  the 
prisoner,  that  this  building  was  not  an  outhouse  within  the  statute. 
And  that  the  statute  applied  only  to  outhouses  which  in  contempla- 
tion of  law  were  not  part  of  tlie  dwelling-house ;  and  it  was  insistetl 
that  this  was  part  of  the  dwelling-house,  and  that  the  indictment 
should  have  been  for  arson  at  common  law.     And  the  prisoner  hav- 
ing been  found  guilty,  the  point  was  reserved  for  the  opinion  of  the 
Judges,  who  all  (except  Iiotliam,  B.,  who  was  absent)  agreed  tliat 
the  verdict  was  right    And  it  was  observed,  that  though  for  some 
purposes  this  might  be  part  of  the  dwelling-house,  yet  still  it  was  in 
met  an  outhouse,  {x) 
A  school-room       In  a  subsequent  case,  the  prisoner,  Jacob  Winter,  was  convicted 
^U^te»cribed    ^P^°  ^°  indictment  consisting  of  several  counts,  some  of  which 
citborasan       charged  him  with  burning  '*a  certain  outhouse"  of  one  Thomas 
ottthouTO, or      Rogers ;  and  others  with  burning  " a  certain  house*  of  the  said 
S'^lHn^         R(^r8 ;  and  some  of  the  counts  were  at  common  law,  others  being 
house.  laid  against  the  form  of  the  statute.     It  appeared,  that  the  premises 

biunt  consisted  of  a  school-room,  which  was  situated  very  near  to 
the  house  in  which  Refers  lived,  being  separated  from  it  only  by  a 
narrow  passage  about  a  yard  wide.  Ihe  roof  of  the  house,  which 
was  of  tile,  reached  over  part  of  the  roof  of  the  school,  which  was 
thatched  with  straw ;  and  the  school  with  a  garden  and  other  pre- 
mises, together  with  a  court  which  surrounded  the  whole,  were 
rented  by  Refers  of  the  parish,  at  a  yearly  rent  There  was  a  con- 
tinued fence  round  all  the  premises,  and  nobody  but  Rogers  and  his 
family  had  a  right  to  come  within  it  Upon  these  facts  it  was  lu-ged, 
on  behalf  of  the  prisoner,  that  the  building  burnt  was  not  a  house 
nor  an  outhouse  within  the  statute,  9  Geo.  1,  c.  22.  But  the  point 
being  referred  to  the  consideration  of  the  Judges,  they  were  of  opi- 
nion that  the  building  was  correctly  described  in  the  indictment 
either  as  an  outhouse  or  part  of  the  dwelling-house  within  the 
meaning  of  that  statute,  {y) 


Ancypenshed        An  indictment  upon  the  7  &  8  Geo.  4,  c.  30,  s.  2,  chaiged  the 

in  a  tana- 

^^J^^JJ^Jg     in  another  with  setting  fire  to  a  coach-house,  and  in  another  with 


■y^»  prisoner  in  one  count  with  setting  fire  to  an  outhouse  of  W.  Deans; 


Bopporting  Setting  fire  to  a  building  and  erection,  then  used  by  W.  Deans  in 
Diecos  of  wood  carrying  on  the  trade  of  a  poulterer.  The  prosecutor  was  a  labourer 
themTa^  and  poulterer,  and  had  between  two  and  three  acres  of  land,  and 
ooTeredwith  kept  three  cows.  The  building  in  question  was  in  the  prosecutor's 
ftraw  asaroof,  jEuTn-yani,  and  was  three  or  four  poles  from  the  prosecutor^s  dwell- 
hooset  ing^house,  and  miffht  be  seen  from  it     The  prosecutor  used  it  to 

Setting  fire  to  keep  a  cart  in,  which  he  used  in  his  business  of  poulterer,  and 
tiie  "♦^^'J^.  also  to  keep  his  cows  in  at  night  There  was  a  bam  adjoining  the 
asetUngfire  to  dwelling-house,  then  a  gateway,  and  then  another  range  of  buildings 
the  outhouse  which  did  not  adjoin  the  dwelling-house  or  bam ;  the  first  of  which 
7*&  ^8  Q  ®  .  from  the  dwelling-house  was  a  pigsty,  and  adjoining  that  vras  an- 
c.  30,  t.  2?  '  other  pig-sty,  and  adjoining  that  was  a  turkey-nouse,  and  adjoining 
the  turkey-house  was  the  building  in  question.     The  dwelling-house 

(dr)  North's  case,  1795.    2  East,  P.  C.  it  is  sufficient  to  say  doMum,  v».,  a  bars, 

c  21,  8.  6,  p.    1021.    In  the  discussion  malt-hoose,  or  the   like,  without  saying 

before  the  Juages,  3  Inst  67,  was  referred  manaionaUm,     Ante,  p.  5i52. 
to,  where  it  was  laid  down  that  to  bum  (y)  Winter's  case,   cor.  Richards,  B., 

a  stable  and  the  like  parcel  of  the  mansion-  Reading  Lent  Ass.  1 815,  East.  T.  18 15 

house  is  felony ;  but  that  in  the  indictment  Russ.  fc  Ry.  295. 
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and  bam  formed  one  side  of  the  farm-yard,  and  the  three  other  sides 
were  formed  by  a  fence  inclosing  these  buildings.  The  building  was 
formed  by  six  upright  posts,  nearly  seven  feet  high ;  three  in  the 
front,  and  three  at  the  back,  one  post  being  at  each  comer,  and  the 
other  two  in  the  middle  of  the  front  and  back,  these  posts  supporting 
the  roof;  there  were  pieces  of  wood  laid  from  one  side  to  the  other. 
Straw  was  put  upon  these  pieces  of  wood,  laid  wide  at  the  bottom, 
and  drawn  up  to  a  ridge  at  the  top ;  the  straw  was  packed  up  a& 
close  as  it  could  be  packed ;  the  pieces  of  wood  and  straw  made  the 
roof.  The  front  of  the  building  to  the  farm-yard  was  entirely  open 
between  the  posts ;  one  side  of  the  building  adjoined  the  turkey- 
house,  which  covered  that  side  all  the  way  up  to  the  roof,  and  that 
side  was  nailed  to  the  turkey-house.  The  back  adjoined  a  field, 
and  was  a  rail-fence,  the  rails  being  six  inches  wide ;  these  came 
four  or  five  feet  from  the  ground,  witnin  two  feet  of  the  roof,  and 
this  back  formed  part  of  the  fence  before  mentioned.  The  side 
opposite  the  turkey-shed  adjoined  the  road,  and  was  a  pale  fence,  but 
not  quite  up  to  the  top.  One  of  the  witnesses  for  the  prosecution, 
a  considerable  farmer,  said  that  he  should  call  the  building  in 
question  an  outhouse.  The  only  part  burnt  was  some  of  the  straw 
on  the  roof  Upon  a  case  reserved  upon  the  questions,  first, 
whether  the  building  were  an  outhouse  widiin  the  meaning  of  the 
7  &  8  Geo.  4,  c,  30,  s.  2,  [for  there  was  no  ground  for  saying  that  it 
could  be  called  a  coach-house,  or  a  building  and  erection  used  in 
carrying  on  the  trade  of  a  poulterer]  ;  and  second,  whether  in  case 
the  building  were  an  outhouse,  the  straw  (as  above  described)  were 
a  part  of  the  building;  all  the  Judges,  except  Tindal,  C.  J., 
thought  the  erection  an  outhouse,  and  that  the  conviction  was 
right  (a) 

The  indictment  under  the  7  &  8  Geo.  4,  c.  30^  s.  2,  charged  the  An  open  build- 
prisoners  with  setting  fire  to  an  outhouse.     The  place  in  question  inginafiold, 
stood  in  an  inclosed  field,  a  furlong  from  the  dwelling-house,  and  ft^mantfoutof 
not  in  sight  thereof.      The  supposed   place  had  originally  been  sight  of  the 
divided  into  stalls  capable  of  holding  eight  beasts,  and  partly  open  *',J*"®'l!^**^"J^ 
and  partly  thatched ;  but  of  late  years  it  was  boarded  all  round,  the  ^^  ^n^f^ 
stalls  taken  away,  and  an  opening  left  for  horses  and  cows,  or  other  covered  in,  was 
cattle  which  might  be  in  the  field,  to  go  in  and  out  of  their  own  notan out- 
accord  ;  there  were  no  windows  nor  door,  and  the  opening  was  six-  tho*7^&  a  " 
teen  feet  wide,  so  that  even  a  wa^^n  might  be  drawn  through  it  Geo.  4,  c  so, 
under  cover.     The  back  part  of  the  roof  was  supported  by  posts,  to  *•  2- 
which  the  side  boards  were  nailed,  part  of  it  internally  was  Doarded 
and  locked  up,  where  several  boards  were  locked  up ;  there  was  no 
distinction  in  the  roof  between  the  inclosed  and  uninclosed  part, 
and  the  inhabitants  and  owners  usually  called  it  the  cow-stalls :  and 
upon  a  case  reserved,  all  the  Judges,  (except  Lord  Lyndhurst,  C.  B. 
and  Taunton,  J.,)  met  and  considered  this  case,  and  Lord  Ten- 
terden,  C.  J.,  Bavley,  B.,  Litdedale,  J.,  Vaughan,  B.,  Parke,  J., 
and  Bolland,  B.,  neld  this  to  be  an  outhouse  within  the  statute. 
The  other  seven  Judges  were  of  a  contrary  opinion,  and  a  pardon 
was  recommended,  (a) 

(z)  Rex  V.  Stallion,  R.  &  M.  C.  C.  R.  (a)    Rex   v.    Ellison,   East.   T.    1832, 

398.    As  to  what  part  was  burnt,  sec  the       R.  i^  M.  C.  C.  R.  336. 
case,  tmie,  p.  549. 
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The  prisoner  waa  charged  in  one  count  with  setting  fire  to  an 
outhouse ;  and  in  another  with  setting  fire  to  a  stable ;  and  it  ap- 
peared that  the  place  burnt  had  been  an  oven  to  bake  bricks,  and 
that  the  prosecutor  had  made  a  door-way  (with  a  door)  into  it,  and 
bad  put  boards  and  turf  over  the  vent  hole  at  the  top.  It  also 
appeared  that  two  poles  had  been  fixed  across  it  at  about  half  its 
height,  on  which  boards  had  been  laid,  so  as  to  make  a  loft  floor. 
In  tnis  place,  the  prosecutor  kept  a  cow ;  and  adjoining  to  it,  but 
not  under  the  same  roof,  was  a  lean-to,  in  which  a  person  named 
Cope  kept  a  horse ;  but  this  latter  building  was  not  injured  by  the 
fire.  The  building  was  about  a  hundred  yards  ftom  any  dwelling- 
house,  and  the  owner  of  the  nearest  dwelling-house  had  no  interest 
in  it,  and  no  dwelling-house  or  farm-yard  of  the  prosecutor  was  near 
it,  and  there  was  no  wall  to  connect  it  with  any  dwelling-bouse. 
It  was  contended  for  the  prisoner,  that  this  building  was  neither  a 
stable  nor  an  outhouse.  The  term  outhouse  had,  both  at  common 
law,  and  under  the  repealed  statutes,  been  held  to  apply  to  those 
buildings  only  which  were  within  the  curtilage,  and  m  which  till 
the  7^8  Geo.  4,  c.  29,  a  burglary  might  be  committed,  and  the 
rule  being  that  where  any  term  wmch  has  obtained  a  precise  and 
definite  meaning  at  common  law,  or  in  a  statute,  is  used  in  a  statute, 
it  will  be  presumed  to  have  the  same  meaning  there ;  {h)  it  must 
be  taken  tnat  the  word  outhouse  is  used  in  tne  7  &  8  Geo.  4,  c. 
30,  in  the  same  sense  as  it  had  at  common  law  and  under  the  former 
statutes;  and  unless  such  a  construction  be  put  upon  that  word, 
the  words  '^  stable,  coach-house,"  &c.,  were  useless.  Taunton,  J., 
'^  I  am  clearly  of  opinion,  that  this  is  not  a  case  within  the  act  of 
Parliament  It  is  true,  that  the  word  ^  outhouse '  occurs  in  the  act 
of  ParUament,  but  I  apprehend  that  it  has  been  setded  from  ancient 
times  that  an  outhouse  must  be  that  which  belongs  to  a  dwelling- 
house,  and  is  in  some  respect  parcel  of  such  dwellinff-house.  This 
building  is  not  parcel  of  any  dwelhng-house,  and  does  not  appear 
to  be  connected  in  any  way,  either  with  the  premises  of  Mr.  Sparrow, 
or  of  the  prosecutor.  It  had  been  a  brick-kiln,  and  the  prosecutor 
kept  his  cow  there  afterwards.  There  is  no  such  word  as  cow- 
house in  the  statute.  The  only  word  likely  to  be  applicable  in  this 
case  is  the  word  outhouse ;  and  this  building  being  wholly  uncon- 
nected with  the  dwelling-house,  it  is  not  included  in  the  legal 
definition  of  outhouse.  It  is  also  not  a  stable ;  indeed,  I  do  not 
see  that  it  could  be  much  more  properly  called  a  stable  than  it  could 
be  called  a  coach-house."  (c) 


(6>  Bac.  Abr.  Statute  (I.  4.)  Moore 
r.  Hussey,  Hob.  97.  Smitb  o.  Harmon, 
6  Mod.  142. 

(e)  Rex  V.  Haughton,  5  C.  &  P.  555, 
March  15,  1833.  This  c^  is  entitled  to 
the  more  weight,  as  the  opinion  of  the 
learned  Judge  was  not  formed  with  refe- 
rence to  tms  case  alone,  but  the  same 
question  had  before  been  raised  and  dis- 
cussed before  him  in  Rex  o.  Williams, 
Gloucester  Lent  As.  1 832.  In  that  case  the 
prisoner  was  indicted  for  setting  fire  to  a 
building,  which  was  in  one  count  described 
as  a  bam,  and  in  another  as  an  outhouse, 
and  it  appeared  that  there  was    a  bam. 


which  had  a  sloping  roof  extending  con- 
tinuously over  the  bam  and  a  cow  •house  ad- 
joining to  the  bam,  the  rafters  of  the  roof  run- 
ning uie  whole  length  over  both  buildings  ; 
but  there  was  a  waU  between  them,  and  in 
this  wall  there  was  a  square  aperture  for 
the  purpose  of  admitting  air  to  the  cattle ; 
there  was  no  internal  communication  be- 
tween the  bam  and  the  cow-house ;  a  part 
of  the  roof  over  the  cow-house  was  burnt, 
but  no  part  of  the  bam.  The  buildings 
were  in  a  field,  and  at  a  distance  from  any 
house.  It  was  objected,  first,  that  the 
buildinff  bumt  was  not  a  bam,  it  was  merely 
a  cow*hou8e,  and  the  use  of  it  as  such 
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So  where  the  prisoner  was  indicted  under  the  7  &  8  Geo.  4,  o.  30,  a  caruhorel 
8.  2,  for  setting  fire  to  an  out-house,  and  it  appeared  that  the  build-  ™  *  ^^^^ 
ing  was  a  kina  of  cart-faovel,  consisting  of  a  stubble  roof,  supported 
by  uprights,  and  was  situate  by  itself  m  a  field  some  distance  from 
any  other  buildings ;  Vauffhan,  B.  was  of  opinion  that  it  was  impro- 
perly described  as  an  out-bouse,  {d) 

Upon  an  indictment  for  setting  fire  to  a  stack  of  wood,  it  appeared  What »  not 
that  between  the  house  of  the  prosecutor  and  the  house  next  to  it,  ^^  ^ 
there  was  an  archway,  which  carts  could  go  under,  and  that  over 
this  archway  a  sort  of  toft  was  made  by  means  of  a  temporary'  floor ; 
and  that  in  this  place  the  prosecutor  kept  wood,  straw,  and  fuel.  It 
further  appeared^  that  at  tne  time  of  the  fire,  there  was  in  this  place 
about  an  armfiil  of  straw,  and  a  score  of  faggots,  which  were  piled 
up  one  upon  another.  The  straw  was  burnt  and  also  some  of  the 
fiiggots,  but  no  part  of  the  building  caught  fire.  Park,  J.  A.  J.,  was 
clearly  of  opinion  that  this  was  not  a  stack  of  wood,  within  the 
meaning  of  the  7  &  8  Geo.  4,  c  30,  s.  17.  (c) 

An  indictment  under  sec.  17  of  the  7  &  8  Geo.  4,  c.  30,  for  What  is  not 
setting  fire   to  a   stack  of  straw,  was  held  not  to  be   supported  ^^^  °^ 
by   evidence  of  firing  a  stack    of  haulm.     The    prisoners  were  '    ^' 
indicted  for  setting  fire  to  a  stack   of  straw,  and  on  the  trial  it 
appeared  that  the  stack  consisted  partly  of  cole  seed  straw,  and 
partly  of  wheat  stubble,  after  the  reaping  and  carrying  the  straw ; 
the  greater  part  was  of  the  latter.  The  jury  said  that  the  stubble  was 
haulm ;  upon  which,  with  the  concurrence  of  Lord  1  )enman,  C.  J., 
Gaselee,  J.,  directed  an  acquittal  {/) 

A  stack  which  principally  consisted  of  wheat  straw,  with  stubble  what  is  a 
laid  on  the  top  ot  it  to  prevent  it  blowing  away,  was  held  to  be  a  stack  of  straw. 
stack  of  straw,  within  the  7  &  8  Geo.  4,  c  30.  The  indictment 
chaiged  the  prisoner  with  setting  fire  to  a  stack  of  straw.  The  stack 
was  principally  wheat  straw,  the  greatest  part ;  the  bottom  part  was 
of  wheat  straw,  made  up  after  the  wheat  was  carried,  half-a4oad,  the 
stack  was  three  loads;  there  was  stubble  at  the  top  to  keep  the 
straw  fi*om  blowing  away.     It  is  not  usual  to  put  stubble  on  all 

determined  what  the  building  was.     Se-  were  out-houses, 
oondly,  it  was  not  an  out-house,  because  it  («)  Rex  v  Aris,  6  C.  &  P.  348. 

was  neither  within  the  curtilage,  nor  had  (/)   Rex    v,   Tottenham,   R.    &    M. 

any  connection  with  any  dwelling. house ;  C.  C.   R.  461.     7   C.  &  P.    *i37.     The 

after  hearinff  the  points  argued,  Taunton,  word  "  haulm,"  was  probably  introduced  in 

J.,  consulted  Littlodale,  J.,  and  then  said,  sec.  10  of  the  I  Vict.  c.  89,  in  consequence 

'*  it  is  desirable  that  there  should  be   a  of   this    case.       See    the    section,    ante, 

better   understanding  of  the  term  *  out-  p.   553.     In    Rex   r.    Turner,  R.   &  M. 

house,'  and  therefore  I  will  reserve  the  C.    C.    R.    239,  a    question  was  raised  . 

point.  I  have  a  very  decided  opinion  myself  whether  a  stack  was  a  stack  of  straw  within 

on  both  points,  which,  however,  I  will  not  the  7  &  8  Geo.  4,  c.  30.     The  stack  was 

state.'*    The  prisoner  was  acquitted.    The  made  partly  of  straw,  there  being  two  or 

case  of  Rex  v.  Ellison  came  before  the  three  loads  of  it  at  the  bottom,  and  the  re. 

Judges   between  this    case    and   Rex  v.  siduc  of  haulm,  that  is  the  aftermath  of  the 

Haughton,  and  either  by  that  case  or  by  stubble  of  rye  or  wheat,  about  eighteen 

some  other  means,  the  learned  Judge  had  inches  lonff ;  according  to  one  witness  the 

come  to  so  decided  an  opinion  as  to  the  straw  and  naulm  were  mixed.     Thisques- 

meaning  of  the  word  "  out-house,"  that  he  tion  was  not  decided  by  the  Judges.    At 

did  not  reserve  the  point  the    following  assizes  the  prisoners  were 

{d)  Rex  ».   Parrott,  6  C.  &  P.  402.  again  indict^,  and   one   count    charged 

The  prisoner  was  acquitted,  otherwise  the  them  vrith  setting  fire  to  a  stack  of  straw, 

point  would  have  been  reserved.     See  Rex  called  haulm,  and  Vaughan,  B.,  intimated 

«.  Woodward,  R.  &  M.  C.  C.  R.  323,  that  it  would  be  unsafe  to  convict  them  on 

and  Rex  o.  Newill,  R.  &  M.  C.  C.  R.  this  count,  and  they  were  convicted  on 

458,  where  questions  arose,  but  were  not  counts  for  setting  fire  to  a  bam  and  a  wheat 


to  wIkUiot  certain  buildings      stack,  4  C.  &  P.  246. 
VOL.  IL  CO 


c.  no,  s.  37. 
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straw  stacks,  but  jii$t  as  the  farmer  pleases,  and  upon  a  case  reaerred, 
the  Judges  present  were  unanimously  of  opinion  that  this  was  a  stack 
of  straw.  (A) 
Philpscasc.         It  was  an  offence  within  the  7  &  8  Geo.  4,  c*  30,  s.  9,  for  a  pait- 
of  a  vessel"^'^    owner  of  a  ship  to  set  fire  to  it     The  vendee  of  a  share  in  a  ship 
may  be  guilty   was  a  complete  owner  if  an  entry  of  a  bill  of  sale  to  him,  as  the  form 
*^*^  v  ^^h"?     6  Geo.  4,  c.  110,  s.  37,  requires,  was  made  in  the  proper  book  of 
^u  Geo.  ^4.      ^^gistry,  though  it  did  not  express  in  terms  that  the  oill  of  sale  was 
c.  30. 8.  9,       produced,  because  it  would  be  against  the  duty  of  the  officer  to  make 
'^**®  f?*  ^^  ^   the  entry,  except  on  such  production.     The  giving  a  date  which  has 
*^  ^  ^^'  nothing  to  apply  to,  but  the  production  of  the  billof  sale  will  imiAj 

sonT may  hold  ^^*  '^^^  ^^  more  persons  may  hold  shares  in  a  ship  jointly. 
shares  in  a  The  prisoner  was  indicted  for  setting  fire  to  a  certain  vessel,  the 
ship  jointly.  property  of  the  prisoner  and  of  Grenfell  and  Eddy,  with  intent  to 
As  to  the  form  prejudice  Greenfell  and  Eddy,  being  part-owners  of  the  said  vesseL 
Uie^register  of  ^^^  Were  Other  counts  only  stating  Grenfell  and  Eddy  to  be  part- 
vessels  under  owners,  and  not  taking  notice  of  the  interest  of  the  prisoner.  A  bill 
!?^?,Pr*oi'  of  sale,  dated  the  7th  of  August,  1829,  fi-om  the  prisoner,  who  was 
then  the  sole  owner,  to  Grenfell  and  Eddy,  of  f}  parts  of  the 
vessel,  was  put  in,  and  the  following  entry  in  the  booK  of  registry  of 
the  vessel,  pursuant  to  the  6  Geo.  4,  c.  110,  s.  37 : — 

^*  Custom  House,  Padstow,  Wth  August^  1829. 
"  William    Philp    of   Padstow    in    the    County    of   Cornwall, 
mariner,  hath  sold  by  bill  of  sale,  dated  the  7th  August,  1829,  ff 
shares  to  N.  Grenfell,  of  St  Just  in  the  County  of  Cornwall,  mine- 
agent,  and  R.  Eddy,  of  Penzance  in  the  same  County,  merchant. 

*<  Edward  Edwards,  Collector, 
"John  Phillips,  Comptroller." 

An  indorsement  in  the  like  terms  was  made  on  the  certificate  of 
registry.  A  subsequent  entry  of  mortgage  of  the  prisoner's  shares, 
after  the  date  of  the  mortgage  deed  adiaed  the  words  ^*  now  pro- 
duced." It  was  contended  for  the  prisoner,  that  the  bill  of  sale  was 
not  valid,  as  the  6  Geo.  4,  c.  1 10,  s.  37,  requires  the  entry  to  contain 
not  only  the  date  of  the  bill  of  sale,  but  of  the  production  of  it; 
Gasclcc,  J.,  and  Bosanquet,  J.,  rather  thought  that  the  date  of  the 
11th  August,  1829,  in  the  commencement  of  the  entry,  might  be 
considered  as  the  date  of  the  production,  particularly  as  it  exactly 
complied  with  the  form  given  by  the  act  The  jury  found  the  prisoner 
guilty,  and  upon  a  case  reserved  upon  the  question,  (among^ others) 
whether  the  ownership  of  Grenfetl  and  Eddy  had  been  sufficiently 
proved,  it  was  contended  first,  that  two  })ersons  could  not  be  ovniers 
of  J^ths  of  a  ship :  the  shares  held  by  each  not  being  specified  under 
sec.  32  of  the  6  Gea  4,  c.  110 ;  secondly,  that  the  transfer  was  not 
valid  to  pass  the  property,  by  reason  of  the  omission  of  the  date  and 
the  fact  of  production ;  thirdly,  that  it  was  no  offence  within  the 
statute  for  an  owner  or  part-owner  to  set  fire  to  his  own  ship ;  bat 
the  Judges  overruled  the  objections,  being  of  opinion  that  two  or 
more  persons  might  hold  shares  jointly ;  and  that  the  entry  was 
sufficient,  as  the  date  had  no  application,  unless  it  applied  to  the 
production  of  the  bill  of  sale  and  entry  thereof  by  the  officer,  it 

(/i)  Rex  c.  Newill,  3  Burn's  Just.,  Doy.  &  Wms.  999.    R.  &  11  C  C.  R.  458. 
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being  against  his  doty  to  make  the  entry,  but  on  the  production  of 
the  bill  of  sale ;   and  the  conviction  was  therefore  afiinned.  (i) 

In  the  course  of  the  trial  of  an  indictment  upon  the  9  Gea  3,  Cotton-miH 
c.  29,  8.  2,  now  also  repealed,  which  related  to  the  burning  oimiUs^  ^^^^  29 
it  was  objected  that  a  cotton  mill  was  not  within  the  meaning  of  that  t.  2.    ' 
statute :  but  the  objection  was  over-ruled.  Ij) 

In  a  case  in  wJh  the  construction  of  t5iV43  Gea  3.  c.  58,  now  f.™^. 
repealed,  came  under  consideration,  it  was  decided  that  the  ^*  intent  case, 
to  injure"  mentioned  in  that  statute,  must  be  inferred  where  injury  ^^^  i^ 
was  the  necessary  consequence  of  the  setting  fire  to  the  premises,  on  or  defraad 
the  flTound  that  a  man  must  be  supposed  to  intend  the  necessarv  up^^the  43 
cons^ence  of  his  own  acts.    The  i^Sent  was  for  setting  fii«  to  «•»•  3.^58. 
a  mill,  with  intent  to  injure  the  occupiers  thereof,  and  a  point  was 
reserved,  whether  under  the  43  Geo.  3,  c.  58,  it  was  not  necessary  to 
give  some  evidence  of  an  intent  to  injure  beyond  the  mere  act  of 
setting  fire,  upon  which  the  Judges  were  unanimous  that  the  party 
must  be  taken  to  have  intended  what  was  the  necessary  consequence 
of  his  act.  {k) 

With  respect  to  the  indictment,  it  may  be  observed,  that  it  is  Of  the  indict- 
clearly  necessary  in  an  indictment  for  arson  at  common  law  to  lay  "^°^ 
the  offence  to  nave  been  done  wilfully  and  maliciously :  (/)  and 
though  the  words  ^'wilful  and  malicious"  did  not  occur  in  the  statute 
9  Geo.  1,  c.  22,  now  repealed,  yet  they  seem  to  have  been  considered 
as  necessanr  in  an  indictment  upon  tnat  statute,  (m) 

The  indictment  under  the  7  &  8  Geo.  4,  c.  30,  must  have  charged  Theindict- 
the  offence  to  have  been  done  "  unlawfully  and  maliciously;"  and  l^JJ^^^t^the 
stating  that  it  was  done  ^^feloniously,  voluntarily,  and  maliciously,"  act  was  done 
was  not  sufficient      The  first  count  allesed  that  the  prisoners  a  mnhuDjuify  and 
certain  bam  "  feloniously,  voluntarily,  and  maliciously"  did  set  fire  •«»*»<>«*^' 
to,  &C.     The  second  count  stated  that  the  prisoners  a  certain  stack 
of  straw  ^'  feloniously,  voluntarily,  and  maliciously"  did  set  fire  to, 
&c     Upon  reading  the  indictment,  Parke,  J.  found  that  it  did  not 
pursue  me  words  of  the  statute,  as  it  omitted  the  word  ^^  unlawfiiUy," 
and  he  referred  to  2  Hawk,  P.  C,  c.  25,  s.  96,  where  it  is  laid  down^ 
"  that  where  a  statute  uses  the  word  ^  unlawfully'  in  the  description 
of  an  offence,  it  is  certain  that  an  indictment  grounded  on  it,  must 
nse  the  word  illicit^,  or  some  other  tantamount."     The  indictment, 
therefore,  seemed  to  the  learned  Judge  to  be  bad,  but  he  left  the 
case  to  the  jury,  who  found  the  prisoners  guilty ;  and  upon  a  case 
reserved,  the  Judges  held  that  the  indictment  ought  to  have  charged 
the  act  to  have  been  done  unlawfully,  and  they  thought  it  best  to 
order  a  new  indictment  to  be  preferred  at  the  following  assizes,  (n) 

(t)  Rex  V.  Philp,  R.  &  M.  C.  C.  R.  kept  to  hard  labour  in  the  house  of  oorTe<v 

203.     See  this  case,  ante,  p.  545,  as  to  tion.   See  Rex  v.  Newill,  ante,  p.  54& 

the  intent  to  injure.  {I)  2  East,  P.  C.  c.  21»  s.  11,  p.  1033. 

(j)  Anon.   Lancaster  Special  Session,  i^tiite,  p.  548.  In  Cox's  case,  1  Leacn,  71,  it 

May,  1812.    2  Stark.  Grim.  Plead.  420.  was  holden,  upon  an  indictment  for  perjury 

(k)  Rex  9.  Farrington,  Mich.  T.  1811,  at  common  law,  that  the  words,  **  falsely, 

MS.  Bayley,  J.,  and  Russ.   ttc  Ry.  207.  maliciously,  wickedly,  and  corruptly,**  im- 

The  case  occurred  in  Staffordshire,  and  at  plied  that  the  ofienoe  was  comnutted  wil- 

tbe  Lent  Assises  for  that  county  in  1812,  rally. 

the  opinion  of  the  Judges  was  delivered  by  (m)  Minton's  case,  2  East,  P.  C.  c.  21, 

Graham,  B.,  when  sentence  of  death  was  s.  5,  p.  1033. 

accordingly  passed  upon  the  prisoner,  but  (»)   Rex  v.  Turner,  R.  8c  M.  C.  C.  K. 

he  afterwards  received  a  pardon,  on  condi-  239.    4  C.  &  P,  245.  1  Lew.  ^K 
tion  of  his  being  imprisoned  for  a  year,  and 
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It  was  holden  not  to  be  necessary  to  allege  the  burning  of  & 
dwelling-house :  and  that  the  bumins  of  a  house  only  was  a  sufficient 
statement  (o)  And  where  an  indictment  on  the  same  repealed 
statute  stated  the  burning  to  be  of  out-houses  generally,  without 
specifying  their  denomination,  it  was  holden  good«  (p)  And  we  have 
just  seen  that  it  was  holden  to  be  sufficient,  in  an  indictment  upon 
that  statute,  to  state  the  burning  of  an  out-housey  if  it  were  such  in 
fact,  though  in  point  of  law  it  was  parcel  of  the  dwelling-house  as 
being  within  the  curtilege.  (q)  Where  the  indictment  was  for  setting 
fire  to  a  hay-stack  upon  the  same  statute,  it  was  decided  that  it  was 
not  necessary  to  aver  that  the  stack  was  thereby  burnt;  that  not 
being  requisite  to  the  completion  of  the  offence,  (r) 
Ownership  of  It  is  material  in  an  inoictment  at  common  law  that  the  owner- 
ship of  the  house  should  be  correctly  stated  so  as  to  shew  it  to 
be  the  house  of  another  within  the  principles  mentioned  in  an 
early  part  of  this  chapter,  (s)  And  stating  that  the  prisoner  set 
fire  to  a  house  at,  a:c.,  without  stating  whose  house  it  was,  or 
alleging  any  thing  to  excuse  that  statement  will  not  be  sufficient. 
An  indictment  charged  that  the  prisoner  feloniously  set  fire  to  a 
house  situated  in  the  parish  of  E.,  and  it  was  holden  to  be  bad.  {t) 
The  facts  were  that  the  house  belonged  to  a  parish,  and  the  parish 
permitted  a  person  to  live  in  it  who  was  merely  a  servant  of  the 
parish,  and  it  was  wholly  unknown  who  were  the  trustees,  or  in 
whom  the  legal  estate  was  vested;  and  it  appears  to  have  been 
holden  by  the  Judges,  that  such  house  might  have  been  laid  to 
be  the  property  of  the  overseers  or  of  persons  unknown.  («)  In 
an  indictment  upon  the  1  Vict  c  89,  s.  3,  it  is  as  we  have  seen, 
by  the  words  of  the  statute,  sufficient  to  shew  the  house,  &c.  to 
be  in  the  possession  of  the  offender,  or  in  the  possession  of  any 
other  person.  With  respect  to  the  nature  of  the  possession  it  ap- 
pears n'om  a  recent  case  that  a  house  in  part  of  which  a  man  lives, 
and  other  parts  of  which  he  lets  to  lodgers,  may  be  described  as 
his  house,  tnough  he  has  taken  the  benefit  of  the  insolvent  debtor's 
act,  and  executed  an  assignment  including  the  house,  if  the  assignee 
has  not  taken  possession :  or  at  least  no  objection  can  be  made  if 
in  other  counts  it  is  stated  as  the  house  of  the  assignee  and  also 
of  the  lodger  whose  room  was  set  fire  to.  The  indictment  described 
the  house  first  as  Fearne's,  secondly  as  Dance's,  and  thirdly  as  the 
prisoner's.  Feame  occupied  part  of  it  and  let  out  the  rest  in  lodgings ; 
the  room  set  fire  to  being  let  to  the  prisoner ;  five  months  before 
the  fire  Feame  was  discharged  as  an  insolvent  debtor,  and  had  pre- 
viously executed  an  assignment,  including  this  house,  to  Dance; 
Dance  never  took  possession.  A  case  was  reserved  upon  the  point 
whether  the  possession  of  the  house  was  rightly  described,  ana  the 
Judges  held  tnat  it  was :  for  the  whole  house  was  properly  in  the 
possession  of  Feame,  the  possession  by  his  tenants  being  his  posses- 
sion ;  and  if  not,  the  prisoner's  own  room  might  be  deemed  lus 
house,  (f?) 

(o)  3  Inst.  67.  1  Halo.  667.     Sum.  86.  Bayley,  J.,  and  Run.  &  Ry.  26. 
1  Hawk.  P.  C.  c  39,  8.  1 .     Ante,  p.  558,  («)  Ante^  p.  550,  et  teq, 

note  (x).  (t)  Rickman's  caae.  1789.  2  East,  P.  C. 

(p)  G1andiield*s  case,  2  East,  P.  C.  c.  21,  c.  21,  s.  1 1,  p.  1034.  MS.  BaTley,  J. 
9.  1 1,  p.  1033.  1034.  («)  2  East.  P.  C.  ibid. 

(7>  North's  case.  anfe.  p.  558.  (v)  Rex  o.  Ball,  Siich.  T.  1824,  MS. 

(r)  Rex  V.  Salmon,  East  T.  1802,  MS.  Bayley,  J.,  and  R.  &  M.  C.  C.  R.  30. 
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It  has  been  oliserved,  that  it  requires  great  nicety  in  some  cases 
to  distinguish  the  person  who  may  be  said  to  occupy  property  suo 
jure :  (tr)  and  it  will  in  some  cases  be  advisable  to  state  the  owner- 
ship or  possession  differently,  in  different  counts,  in  order  to  obviate 
any  objection  on  the  ground  of  variance.  In  a  case  where  the 
indictment  laid  the  whole  of  the  premises  consumed  by  the  fire  as 
in  the  sole  occupation  of  one  B.  Silk,  widow,  it  appeared  that  the 
premises  burned,  consisting  of  outhouses,  were  the  property  of  the 
widow,  but  were  only  made  use  of  by  her  son,  who  lived  with  her 
after  his  father's  death,  in  the  dwelling-house  adjoining  the  out- 
houses, and  took  upon  him  the  sole  management  of  the  farm,  with 
which  these  outhouses  were  used,  to  the  loss  and  profit  of  which 
he  alone  stood,  though  without  any  particular  agreement  between 
him  and  his  mother,  and  he  paid  all  the  servants,  and  purchased 
all  the  stock ;  but  the  legal  property,  both  in  the  dwelnng-house 
and  farm,  was  in  the  motner,  and  she  alone  repaired  the  dwelling- 
house,  and  the  outhouses  in  question ;  and  the  indictment  in  this 
form  was  holden  to  be  improper.  And  Heath,  J.,  held,  that  as 
to  the  stable,  pound,  and  hog-styes,  which  the  son  alone  used, 
the  indictment  must  lay  them  to  be  in  his  occupation ;  and  as  to 
the  brew-house,  (another  of  the  outhouses  burned,)  the  mother 
and  son  both  occasionally  paying  for  ingredients,  the  beer  being 
used  in  the  family,  to  the  expenses  of  which  the  mother  in  part 
contributed,  though  without  any  particular  agreement  as  to  the  pro- 
portion, that  the  same  should  be  laid  as  in  their  joint  occupation, 
rhe  prisoner  was  afterwards  convicted  on  a  second  indictment, 
drawn  agreeably  to  this  opinion,  and  containing  two  counts ;  the 
first  laying  the  occupation  in  die  son  alone,  the  other  laying  it  in 
the  mother  and  son ;  and  he  was  executed,  (x) 

The  prisoner,  who  was  the  wife  of  James  Wallis,  was  indicted  a  house  may 
for  setting  fire  to  a  certain  house  in  the  possession  of  the  said  J.  be  described 
Wallis,  with  intent  to  injure  M.  Wright     The  second  count  charged  » >"  *^o 
her  with  the  like  offence  with  intent  to  injure  Lord  Yarborough.  theMtua? 
The  prisoner's  husband  was  a  labourer  of  Mr.  Wright,  who  provided  occupier, 
him  with  the  house  in  question  as  part  of  his  wages.     The  house  ^*»<»"g*».*»" 
was  Lord  Yarborough's  property,  and  was  let  with  a  large  farm,  ^**w^gSii. 
and  other  cottages  for  the  accommodation  of  labourers  on  tne  farm, 
by  his  lordship  to  Wright     Wright,  being  dissatisfied  with  Wallis's 
conduct,  dischara^ed  him  firom  his  service,  and  told  him  to  quit  his 
house  in  a  month,  which  time  he  allowed  him  to  procure  another 
residence.     Two  days  after  the  expiration  of  the  month,  Wallis  and 
the  prisoner  and  his  family  still  continuing  in  possession,  Wright  and 
two  of  his  servants  went  in  the  day  time,  whilst  the  husband  was  out, 
to  strip  off  part  of  the  thatch,  in  order  to  force  them  to  quit.     The  pri- 
soner resisted  ;  struck  at  the  men  with  a  pitchfork ;  knocked  out  the 
windows  and  doors ;  made  a  fire  with  the  fragments  on  the  floor  of  the 
house,  and  thereby  set  the  house  on  fire,  and  burned  it  down.     The 
jury  found  that  she  wilfully  set  the  bouse  on  fire ;  and  that  the  fire 
communicated  to  the  house  whilst  Wallis  continued  in  the  actual 
possession  of  it  by  means  of  his  family  and  furniture.     The  learned 
Judge  thought  the  indictment  should  have  been  firamed  differently, 

(w)  2  East,  P.  G.  c.  21,  s.  11.  p.  1034.       Exeter  Spr.   Ass.    1791.    2  East,  P.  C. 
(i)  Glandfiold'B  case,  eor.    Heath,  J.,      c.  2],  s.  11,  p.  1034. 
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and  should  have  stated  the  house  to  be  in  the  possession  of  Wright, 
Wallis  having,  at  the  time  of  the  fure,  no  lawful  possession,  but  the 
legal  possession  being  in  Wright :  an  ofience  committed  under  similar 
circumstances  would  have  been  capital  before  the  passing  of  the  43 
Geo.  3,  c.  58,  (u)  and  would  have  been  a  felony  at  common  law.  But 
upon  a  case  reserved,  the  Judges  present  held,  that  as  Wallis  was  the 
actual  occupier,  the  statement  was  proper,  and  the  conviction  right.  («) 

It  was  considered  in  a  case  under  the  7  &  8  Geo.  4,  c.  30,  a.  9, 
that  an  indictment  for  setting  fire  to  a  baige  ought  to  contain  an 
averment  that  it  was  done  with  intent  to  injure  the  owner.  The 
prisoner  was  indicted  for  having  wilfully  and  maliciously  set  fire  to 
a  baive,  the  property  of  H.  Stevens,  and  there  was  no  averment 
that  the  prisoner  did  it  with  intent  to  prejudice,  &c.  Aldereon^  J., 
was  of  opinion  that  such  an  averment  was  necessary,  and  upon  its 
being  submitted  for  the  prosecution  that  the  indictment  was  sufficient 
without  it,  Aldereon,  J.  observed,  that  at  least  it  would  have  been 
safer  to  have  had  it ;  but  said  that  he  would  confer  with  Mr.  J. 
Gaselee  on  the  point,  and  if  he  agreed  with  him,  he  would  reserve 
this  case  for  the  opinion  of  the  Judges.  Gaselee,  J.,  on  being  con* 
suited,  was  of  opinion  that  the  indictment  was  insufficient ;  but  the 
prisoner  was  acquitted,  and  therefore,  any  further  consideration  of 
the  case  became  unnecessary,  (y) 

The  prisoner  was  indicted  in  the  first  count  for  settii^  fire  to  an 
outhouse  in  the  possession  of  Chettle,  with  intent  thereby  to  injure 
Chetde,  and  to  a  certain  stack  of  straw  belonging  to  Chettle ;  in 
the  second  count  for  setting  fire  to  an  outhouse,  and  in  the  third, 
for  setting  fire  to  a  certain  stack  of  straw  belonging  to  Chettle,  not 
saying  with  intent  to  injure,  &c.  And  upon  a  case  reserved,  the 
Judges  present  were  unanimously  of  opinion,  that  as  the  17th 
clause  of  the  act  had  no  words  of  intent,  the  last  count  was  good.(z) 

The  Judges  will  take  judicial  notice  that  beans  are  '*  pulse,"  and 
therefore,  where  an  indictment  charged  the  prisoner  with  setting 
fire  to  a  certain  stack  of  beans,  upon  a  case  reserved,  the  Judges 
present,  unanimously  held  that  tbey  were  bound  to  consider  beans 
as  a  species  of  pulse,  and  the  conviction  was  affirmed,  (a) 

So  the  Judges  will  take  notice  that  barley  is  com  or  erain ;  where 
therefore  an  indictment  charged  the  prisoner  with  settmg  fire  to  a 
stack  of  barley,  Patteson,  J.,  neld  that  it  was  sufficient  (6) 

An  indictment  which  alleges  that  the  prisoners  on  such  a  day, 
and  at  such  a  place,  *'  feloniously,  unlawfully,  and  maliciously  did  set 
fire  to  a  certain  stack  of  barley  of  R.  P.  W.,  then  and  there  being," 
sufficiently  states  the  property  to  belong  to  R.  P.  W.,  and  there  is 
no  necessity  for  such  an  indictment  to  state  that  the  prisoner  did 
"  then  and  there**  set  fire,  &c.  (c) 


(«)  Oowen'scaae,  2  East,  P.  C.  1027. 

(x)  Rex  V,  Wallis,  R.  &  M.  C.  C.  R. 
344. 

(y)  Rex  V,  Smith.  4  C.  &  P.  569. 
March  15,  1831.  This  case  occurred 
before  Rex  v.  Newill,  tn/ro,  and  it  may 
therefore  perhaps  be  doubted  whether  the 
opinion  expressed  by  the  learned  Judges  in 
this  case  may  not  be  coosidered  as  overruled 
by  that  case.  C.  S.  G. 

(0  Rex  V.  Ncwill,  R.  &  M.  C.  C.  R. 


458.  Another  Question  was  rcsenred  as 
to  the  outhouse,  out  as  a  stack  was  burnt, 
and  the  conviction  affirmed  on  the  last 
count,  the  Judges  thought  it  unnecessary 
to  consider  the  question  as  to  the  out- 
house. See  this  case,  ante,  p.  545,  as  to 
the  person  intended  to  bo  injured. 

(a)  Rex  V.  Woodward,  R.  &  11 
C  C  R.  323. 

(6)  Rex  0.  Swatkins.  4  C.  &  P.  548. 

(c)  Rex  V,  Swatkins^  hM  npru.       * 


CHAP.  XLii.]  by  Siatfde.  5(>7 

The  general  provisions  of  the  7   Cveo.  4,  c.  64,  as  to  the  state-  Ownership  of 
ment  of  the  ownership  of  partners,  joint-tenants,  itc,  and  the  owner-  ^^*  property 
ship  of  property  belonging  to  counties,  parishes,  &c.,  will  apply  to  ^int-temmts, 
prosecutions  for  the  offences  now  under  consideration,  {d  )  &c. 

In  a  case  where  the  prisoners  were  chained  with  setting  fire  to  a  Evidence. 
house,  the  proof  adduced  by  the  first  witness  of  their  having  been 

E resent  in  the  house,  and  implicated  in  the  fact,  was  that  a  bed  and 
lankets,  which  had  been  ttiken  out  of  the  house  at  the  time  it  was 
fired,  and  concealed  by  them  firom  that  time,  were  afterwards  found 
in  their  possession ;  and  Buller,  J.,  doubtetl  at  first,  whether  such 
evidence  of  another  felony  could  be  admitted  in  support  of  this 
chaige.  But  as  it  seemed  to  ).>e  all  one  act«  although  the  prisoners 
came  twice  to  the  house  fired,  which  was  adjoining  to  their  own,  he 
admitted  this  amongst  other  evidence,  (e) 

It  was  ruled  upon  an  indictment  for  arson,  that  the  \yooks  of  an  poUcy  ofin- 
insurance  company  are  not  evidence  of  an  insurance,  unless  notice  surance. 
had  been  given  to  produce  the  policy.  (/)  In  a  modem  case  of  an  ^^"P- 
indictment  for  feloniously  setting  fire  to  a  house  with  intent  to  de- 
fi:Bud  an  insurance  company,  a  policy  of  insurance  was  given  in  evi- 
dence on  the  part  of  the  prosecution,  by  which  the  prisoner's  goods, 
in  a  house  described  in  the  policy,  were  insured  against  fire,  and 
upon  which  a  memorandum  was  indorsed  stating  that  the  goods 
insured  had  been  removed  from  the  house  described  in  tlie  policy 
to  another  house  mentioned  in  the  memorandum.  In  this  house  so 
mentioned  in  the  memorandum  the  prisoner  was  charged  with 
having  committed  the  felony.  The  policy  was  properly  stamped,  but 
the  memorandum  had  no  stamp :  and  upon  tnis  circumstance,  an 
objection  was  taken  on  behalf  of  the  prisoner,  that  it  was  essentially 
necessary  to  show,  in  support  of  the  charge,  that  there  subsisted  a 
legal  effective  contract ;  and  that,  by  the  express  provisions  of  the 
stamp  acts,  the  memorandum  in  question  not  being  stamped,  could 
not  be  given  in  evidence,  or  be  good  or  available  in  any  manner 
whatever.  The  point  being  reserved  for  the  consideration  of  the 
twelve  Judges  was  ai^ed  before  them  ;  and  the  couviction  was  held 
to  be  wrong,  (ff) 

The  offence  of  setting  fire  to  a  stac*k  of  com  is  not  local  but  The  offence 
transitory;  it  is  therefore  no  objection,  upon  the  plea  of  not  guilty,  ofsettiuff  fire 
to  an  indictment,  that  it  alleges  the  fire  to  have  taken  place  at  a  dit-  c^rnb^not^^ 
fercnt  place  fi'om  what  it  did,  or  at  a  parish  which,  in  tact,  does  not  local,  and 
exist.     Tlie  indictment  charged  that  the  prisoner,  at  the  parish  of  therefore  a 
Nonnanton  on  the  Would,  in  the  county  of  Nottingham,  set  fire  to  pf^^^a",,^*"® 
a  certain  outhouse  there  situate,  and  to  a  certain  stack  of  beans  the  indictment 
then  and  there  being,  with  intent,  &c.     The  second  count  stated  » immaterial. 
that  the  prisoner  at  the  parish  aforesaid,  &c.,  set  fire  to  a  certain  out- 
house there  situate,  &c.    The  third  count  stated  that  the  prisoner 
at  the  parish  aforesaid,  set  fire  to  a  certain  stack  of  beans,  &c.     The 
house  was  in  Normanton  on  the  Would,  in  the  county  of  Notting- 
ham, which  is  a  hamlet,  maintidning  its  own  poor^  and  is  in  the 

(d)  See  ante,  p.  120,  et  seq,  1  Taunt.  95.  Russ.  &  Ry.  138.   But  there 

(e)  Rickman's  case,  1789.  2  East,  P.  C.       was  considerable  difference  of  opinion,  the 
c  2J,  s.  1],  p.  1035.  conviction  being  held  wrong  by  six  Judges 

(f)  Rex  V,  Doran,  cor.  Kenyon,  C.  J.,      only  against  five,  who  were  of  a  contrary 
1  Esp.  127.  opinion. 

(^)  Oillson'8  case,  1807,2  Leach,  1007. 


£68 


Principals  in 
the  second 
degree  and 
accessories. 

Penalty  on 
servants  firing 
any  boose  or 
outhouse 
through  ne- 
gligence. 


Of  Arson  and  Bulging ^  ^c.  [book  iv. 

parish  of  Plumtree ;  there  is  no  such  parish  as  Normanton  on  the 
Would^  in  the  county  of  Nottingham ;  but  there  are  two  parishes 
called  Normanton  in   the  county,  one  called  Normanton  on  the 
Sour,  the  other  Normanton  on  Trent   Gaselee,  J.  and  Littledale,  J. 
doubted  whether  the  prisoner  could  be  convicted  on  this  indictment. 
The  objection  seemed  to  be  more  particularly  applicable  to  the 
charge  as  to  the  outhouse,  as  there  was  a  local  description  given  to  it 
which  should  be  proved  as  laid,  and  even  if  the  words  on  the  Would 
could  be  rejected  as  surplusage  in  mentioning  the  patishf  still  there 
was  no  such  parish  as  Normanton  singly.    But  they  thought  the 
objection  as  to  the  outhouse  not  material,  if  the  indictment  were  coi^ 
rect  as  to  the  stack  of  beans ;  and  as  to  that,  the  first  question  would 
be,  whether  the  setting  fire  to  that  were  to  be  considered  as  of  a 
local  nature  as  to  the  parish,  or  whether  it  were  to  be  considered 
in  the  same  light  as  common  larceny,  which  need  not  to  be  proved 
in  the  parish  alleged,  provided  it  be  in  the  county,  and  if  it  should 
be  put  on  the  same  ground  as  common  larceny  in  this  respect,  then 
a  question  would  anse,  whether,  as  it  was  proved  negatively  that 
there  was  no  such  parish  as  Normanton  on  the  Would  in  the  county, 
the  indictment  could  be  sustained.     And,  upon  a  case  reserved,  the 
Judges  present  unanimously  held  that  the  offence  of  setting  fire  to 
the  stack  of  beans  had  nothing  of  locality  in  it,  and  that  there  was 
no  such  place  in  the  county  could  only  be  taken  advantage  of  by 
plea  in  abatement,  and  the  conviction  was  affirmed,  [h) 

The  punishment  of  principals  in  the  second  degree  and  of  acces- 
sories has  been  already  mentioned  amongst  the  general  provisions  of 
the  1  Vict.  c.  89.  (*) 

In  conclusion  of  this  chapter,  it  may  be  mentioned,  that  by  the 
6  Anne,  c.  31,  s.  3,  and  14  Geo.  3,  c.  78,  s.  84,  if  any  menial  or 
other  servant,  through  negligence  or  carelessness,  shall  fire,  or  cause 
to  be  fired,  any  dwelling-house,  or  outhouse,  and  be  convicted 
thereof  by  oath  of  one  witness  before  two  justices,  he  shall  forfeit 
100&  to  the  churchwardens,  to  be  distributed  amongst  the  sufferers 
by  such  fire;  and  if  he  shall  not  pay  the  same  immediately,  on 
demand  of  the  churchwardens,  he  shall  be  committed  by  the  justices 
to  some  workhouse,  or  common  gaol,  or  house  of  correction,  for 
eighteen  months,  there  to  be  kept  to  hard  labour. 


(A)  Rex  v.  Woodward,  R.  &  M.  C.  C.  R. 
323.  A  question  was  also  raised,  but  not 
decided  in  this  case  as  to  whether  the 
building  was  an  outhouse  within  the  mean- 
ing of  the  7  &  8  Geo.  4,  c.  30.     There 


seems  no  reason  to  doubt,  althoogb  no 
opinion  was  given  by  the  Judges  on  the 
point,  that  the  description  of  the  outhouse 
being  local,  was  bad.    See  ante,  p.  1 13. 
(i;  i^n/s,  p.  554. 
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CHAPTER  THE  FORTY-THIRD. 


OF  MAIMINO   AND  KILLING  CATTLE. 


It  has  been  holden  that  no  indictment  lies  at  common  law  for  un-  No  indictment 
lawfully  with  force  and  arms  maiming  a  horse.     The  indictment  *»«  at  commoo 
charged  that  the  prisoner,  on,  &c.,  with  force  and  arms  at,  &c  "  one  lawfuuJ^" ^ 
black  geldine  of  the  value  of  SOLy  of  the  goods  and  chattels  of  one  armU  maimiog 
William  Collyer,  then  and  there  being,  then  and  there  unlawfully  ■  **<>"«• 
did  maim ;  to  the  great  damage  of  Collyer,  and  against  the  peace, 
ftc."  upon  reference  to  the  Judges  after  couviction,  they  all  hefd  that 
no  indictable  offence  was  stated  in  the  indictment ;  that  if  the  case 
were  not  within  the  Black  Act,  9  Geo.  1,  c.  22,  now  repealed,  the 
fact  itself  was  only  a  trespass ;  and  that  the  words  vi  et  armis  did  not 
imply  force  sufficient  to  support  an  indictment,  (a) 

The  9  Geo.  1,  c.  22,  (commonly  called  the  Black  Act)  was  for  a  Stotutcs. 
considerable  time  the  principal  statute  upon  the  offence  of  mali- 
ciously maiming  and  killing  cattle.  But  the  clause  in  that  statute 
relating  to  offences  of  this  description  was  repealed  by  the  4  Geo.  4, 
c.  54,  by  which  a  lesser  degree  of  punishment  was  provided  for  such 
offences,  and  the  enactment  of  the  statute  9  Geo.  1,  was  made  some- 
what more  general  The  latter,  however,  having  been  repealed  by 
the  7  &  8  Geo.  4,  c.  27,  the  statute  upon  this  subject  at  the  present 
time  is  the  7  &  8  Geo.  4,  c.  30. 

This  statute,  by  sec.  16,  enacts,  "that  if  any  person  shall  unlaw-  7  &«  Geo.  4 
fully  and  maliciously  kill,  maim,  or  wound  any  cattle,  every  such  c.  30,  s.  I6.  ' 
offender  shall  be  guilty  of  felony,  and  being  convicted  thereof,  shall  Killing  or 
be  Hable  at  the  discretion  of  the  Court,  to  be  transported  beyond  ^^i^*"*^ 
the  seas  for  life,  or  for  any  term  not  less  than  seven  years,  or  to  be 
imprisoned  for  any  term  not  exceeding  four  years ;  and,  if  a  male,  to 
be  once,  twice,  or  thrice  publicly  or  privately  whipped,  (if  the  Court 
shall  so  think  fit)  in  addition  to  such  imprisonment." 

The  1  Vict.  c.  90,  s.  2,  recites  this  section,  and  that  it  is  expedient  1  Vict.  c.  90, 
to  alter  and  amend  the  said  recited  act,  and  then  repeals  so  much  of  >•  ^^ 
the  said  act  **  as  relates  to  the  punishment  of  persons  convicted  of 
any  of  the  offences  hereinbefore  specified,"  ana  enacts  that  "  every 
person  convicted,  after  the  commencement  of  this  act  (1st  of  Octo- 
ber, 1837,)  of  any  of  such  offences  respectively,  shall  be  liable  to  be 
transported  beyond  the  seas  for  any  term  not  exceeding  fifteen 
years,  nor  less  than  ten  years,  or  to  be  imprisoned  for  any  term  not 
exceeding  three  years." 

(a)  Ranger's  case,  1798,  2  Eabt,  P.  C.  c.  22,8.  .6,  p.  1074. 
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And  by  sec.  3,  **  it  shall  be  lawful  for  the  Court  to  direct  such  im- 
prisonment to  be  with  or  without  hard  labour,  in  the  common  gaol 
or  house  of  correction,  and  also  to  direct  that  the  offender  shall  be 
kept  in  solitary  confinement  for  any  portion  or  portions  of  such  im- 
prisonment, or  of  such  imprisonment  with  hara  labour,  uot  exceed- 
ing  one  month  at  any  one  time,  and  not  exceeding  three  months  in 
any  one  year,  as  to  the  Court  in  its  discretion  shall  seem  meet.'* 
A»  to  the  As  this  statute  relates  to  the  offence  of  maiming,  &c.  *•  cattle" 

wOT^'"«AtIe"  ^^  general,  it  may  be  proper  to  introduce  some  of  the  cases  in  which 
in  the  9  *  the  meaning  of  that  wonl  in  the  re{Xialed  clause  of  the  9  Geo.  I, 
Geo.  1,  c  22.    c.  22,  became  the  subject  of  decision. 

The  9  Geo.  1,  c  22,  was  considered  as  extending,  and  not  as 
abridging,  the  offences  described  in  tlic  22  &  23  Car.  2,  c.  7. 
Where  the  prisoner  had  been  convicted  on  an  indictment  framed  on 
the  9  Geo.  1,  c.  22,  for  killing  a  mare  and  a  colt,  it  was  moved  in 
arrest  of  judgment ;  first,  that  tne  mare  and  colt  were  not  averred  in 
the  indictment  to  be  cattle  within  the  meaning  of  the  act ;  and, 
secondly,  that  the  word  cattle  did  not  necessarily  inchide  horses, 
niaresy  and  colts.  In  support  of  these  objections,  several  statutes 
were  cited,  in  which  different  sorts  of  animals  were  particularly  spe- 
cified, (6)  and  several  others,  in  which  ^*  horses*'  and  **  horses  and 
mares"  seemed  to  be  contradistinguished  from  and  not  included  in 
the  word  " cattle."  (c)  But  the  Judges  agreed  unanimously  that  as 
the  22  &  23  Car.  2,  c  7,  had  made  the  offence  of  killing  horses 
by  night  a  single  felony,  the  9  Geo.  I,  c.  22,  was  only  to  t>e  con- 
sidered as  an  extension  of  that  act ;  and  some  precedents  of  capital 
convictions  were  cited  upon  this  branch  of  the  statute,  though  none 
of  executions.  It  was,  therefore,  agreed  that  judgment  of  death 
should  be  given  against  the  prisoner  at  the  next  assizes,  {d)  This 
point  received  a  similar  determination  in  subsequent  cases. (e)  And 
It  is  observed  that  it  is  plain  that  the  legislature  must  have  intended 
to  include  horses  in  the  word  "  catilei'  when  in  the  statute  of  Car.  2, 
they  si>cak  of  **  horses,  slice}),  or  other  cattle  ;"  and  by  the  statute  of 
George  the  First  they  exclude  from  clergy  such  as  kill,  &c.,  ant/ 
cattle :  which  latter  statute  was  evidently  intended  to  enlai]ge,  and 
not  to  restrain,  the  description  of  the  felony,  (f)  It  was  suljse- 
quently  decided  that  pigs  were  catde  within  the  9  Geo.  1.  Upon  a 
conviction  for  poisoning  T)igs,  the  point  was  saved,  whether  pigs  were 
cattle  within  the  act,  and  the  Judges  held  that  they  were,  (g)  The 
same  decision  more  recently  took  place  with  respect  to  asses.  The 
prisoner  was  convicted  under  the  act  of  maiming  and  wounding 
two  asses,  and  Richards,  C.  6.,  saved  the  point  whether  asses  were 
within  that  act ;  and,  upon  a  case  reserved,  the  Judges  (eleven  being 
present)  held  that  they  were.  (A) 

(fr)  3  &  4  Ed.  6,  c  19.    5  &  6  Ed.  6,  the  next  asnzes  the  prisoner  wbs  reprieved 

c.  14,  and  31  Geo.  2,  c.  40,  for  regulating  for  transportation ;  and  afterwards  (upon  a 

the  sale  of  cattle.  strong  ^plication  from  the  ooontry)  he 

(c)  12  Car.  2,  c.  4,  (book  of  rates).    22  received  a  free  pardon. 

Car.  2,  c.  13.   14  Geo.  2,  c.  6.  15  Geo.  2,  (e)  Mott's  case,  O.  B.  1783.   1  Leach, 

c.  34.     But  see  the  observation  in  2  East,  73,  note  (a).    Moyle's  case,  ear.  Bailer,  J., 

P.  C.  c.  22,  8.  18,  p.  1075,  that  the  aigu-  Bodmin  Sum.  Ass.  1791.     2  East,  P.  C. 

mcnt  from  the  statutes  14  &   15  Geo.  2,  c.  22,  s.  18,  p.  1076. 

mW  lose  much  of  its  force  from  adverting  (/)  2  East,  P.  C.  c  22,  s.  18, p.  1076. 

to  the  preamble  of  the  first  of  those  statutes.  (g)  Rex   v.  Charolc,  Mich.  T.    1804, 

[d)  Paty's  case,  Abingdon   Sum.   Ass.  MS.  Bayley,  J.,  and  Kuss.  &  Ry.  77. 

1  770.     2  Black.  Rep.  721.     1  Loath,  72.  (A)  Rex  v.  Whitney,  Hil.  T.  1824,  MS. 

2  East,  P.  C.  c  22,  s.   18,  p.  1074.     At       liayicy,  J.,  and  R.  &  M.  C.  C.  R.  3. 
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It  was  also  held  upon   the  9  Geo.  1,  c  22,  that  the  repealed  As  to  the 
clause  extended  to  such   as  should  maim  or  wound  any  cattle,  degree  of 
though  the  cattle  were  not  destroyed,  which  by  the  22  &  23  Car.  2,  ^"""dLr'tbe 
c  7,  was  left  a  misdemeanor  at  most,  punisnable  only  by  action  9  Geo.  i,c.  22. 
to  recover  treble  damages.    It  was  decided,   therefore,  upon  the 
9  Geo.  1,  c.  22,  that  the  maiming  or  wounding  need  not  be  mortal ;  7^^  woauding 
and  that  the  wounding  need  not  even  be  such  as  to  cause  a  perma-  need  not  cause 
nent  injury.     Thus,  upon  an  indictment  which  chaived  the  prisoner,  ?  pcnnanent 
in  one  count,  widi  maiming,  and  in  another  vnith  wounding  a  ^^°^' 
gelding;  and,  upon  proof  that  he  had  maliciously,  and  with  an 
intent  to  injure  the  prosecutor,  driven  a  nail  into  the  frog  of  the 
horse's  foot,  whereby  the  horse  was  rendered  useless  to  the  owner, 
and  continued  so  at  the  time  of  the  trial,  but  was  stated  to  be  likely 
to  do  weU,  and  to  be  perfectly  sound  again  in  a  short  time,  judg- 
ment was  respited,  after  conviction,  upon  a  doubt  whether,  as  the 
horse  was  likely  to  recover,  and  as  the  wound  was  not  a  permanent 
injury,  the  offence  was  within  the  statute ;  but  the  Judges  held  the 
conviction  right,  and  considered  the  word  ^^  wound  "  in  the  9  Gea  1, 
to  be  used  as  contradistinffuished  from  a  permanent  injury,  such  as 
maiming,  (i )     The  clause  in  the  late  act  appears  to  admit  of  a  similar 
construction. 

The  prisoner  was  charged  in  different  counts  with  having  unlaw-  pouring  acid 
fully,  feloniously,  and  maliciously  killed,  maimed,  and  wounded  a  into  the  eye  of 
certain  mare.  The  two  first  counts  chareed  the  prisoner  with  having  fu"**^  "/J^  ^ 
unlawftilly,  feloniously,  and  maliciously  killed  the  mare,  against  the  i^g  jt, »  a"  ' 
form  of  the  statute.  The  first,  stating  the  means  used  by  the  pri-  maJniin^' 
soner  for  that  purpose,  namely,  the  pouring  nitrous  acid  into  the  left 
ear  of  the  mare,  and,  also,  stating  as  a  fact,  that  the  prisoner  thereby 
killed  the  mare,  and  the  second  count,  merely  stating  as  a  Act,  that 
the  prisoner  killed  the  mare ;  the  third  count,  charged  the  prisoner 
with  having  unlawftilly,  feloniously,  and  maliciously  maimed  the 
mare,  against  the  form  of  the  statute ;  and  the  fourth  count  charged 
the  prisoner  with  having  unlawfully,  feloniously,  and  maliciously 
wounded  the  mare,  against  the  form  of  the  statute.  On  the  trial  it 
was  proved,  that  tlie  prisoner  did  pour  a  quantity  of  nitrous  acid, 
which  he  had  shortly  before  purchased,  into  the  mare's  left  ear ;  and 
that  he  had  either  also  poured  some  of  it  into  the  left  eye,  or,  what 
was  more  probable,  that  some  of  the  acid,  which  he  had  poured  into 
the  ear,  had  nm  along  a  furrow  which  it  had  made  fi*om  her  left  ear 
upon  her  left  temple,  and  so  into  her  left  eye,  and  that  he  had 
thereby  occasioned  the  immediate  blindness  of  that  eye.  The  mare 
continued  to  live,  in  extreme  pain,  about  ten  days,  when,  in  order 
to  put  her  out  of  her  misery,  she  was  stuck  with  a  knife,  and  bled  to 
death.  Two  surgeons  stated,  that  the  injuries  which  were  done  to 
the  ear  (which  was  produced)  were  not  wounds  but  ulcers,  though 
such  ulcers  would  have  turned  to  wounds.  Upon  this  state  of  facts, 
the  nitrous  acid  not  having  been  the  proximate  and  immediate  cause 
of  the  death  of  the  mare,  and  the  surgeons  having  deposed  that  the 
nitrous  acid  had  not  produced  what  they  could  technically  call 
wounds,  the  Court  recommended  the  jury,  if  they  were  satisfied  of 
the  flruilt  of  the  prisoner,  to  find  their  verdict  against  him  on  the 
third  count  of  the  indictment,  and  to  acquit  him  on  the  other 

(s)  Haywood's  case,  1801,  2  East,  P.  C.  c.22,  s.  20,  p.  1076,  Ross.  &  Ry.  16. 
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counts:  the  jury  having  found  a  verdict  accordingly,  a  case  was 
reserved  upon  the  question,  whether  the  injury  done  to  the  eye  of 
the  mare  m  the  manner  and  bv  the  means  above  stated,  was  a 
maiming  within  the  meaning  of  the  7  &  8  Geo.  4,  c.  30,  s.  16 ;  and 
the  conviction  was  affirmed,  (j) 

The  prisoner  was  indicted  under  the  4  Geo.  4,  c.  54,  s.  2,  for 
feloniously  wounding  a  sheep,  and  it  appeared  that  he  had  set  a  dog 
at  the  sheep,  and  that  the  aog,  by  biting  it,  inflicted  several  severe 
wounds.  Park,  J.  A.  J.,  "Tliis  is  not  an  offence  at  common  law, 
and  is  only  made  so  by  statute ;  and  I  am  of  opinion  that  injuring 
a  sheep  by  setting  a  dog  to  worry  it,  is  not  a  maiming  or  wounding 
within  the  meaning  of  the  statute."  (k) 

*  If  a  person  maliciously  set  fire  to  a  building  in  which  a  cow  is, 
and  the  cow  is  burnt  to  death  by  the  fire,  this  is  a  killing  within  the 
statute.  The  prisoner  was  indicted  under  the  7  &  8  Geo.  4,  c  30, 
8. 1 6,  for  maliciously  killing  a  cow,  and  it  appeared  that  the  building, 
in  which  the  cow  was  kept,  had  been  set  fire  to  by  the  prisoner,  and 
that  the  cow  had  been  burnt  to  death  in  it  Taunton,  J.,  *^  IS  the 
prisoner  set  this  place  on  fire  while  the  cow  was  in  it,  and  the  cow 
was  thereby  burnt  to  death,  that  is  a  killing  the  cow  by  him  within 
the  meaning  of  this  act  of  Parliament"  (/) 

Under  the  repealed  clause  of  the  9  Geo.  1,  c.  22,  malice  to  the 
owner  of  the  cattle  was  a  necessary  ingredient  to  constitute  the 
offence  there  created,  and  numerous  decisions  took  place  as  to  the 
nature  and  proof  of  this  malice,  to  which  it  is  unnecessary  to  refer, 
as  under  the  late  statute  the  offence  will  be  complete,  whether  it  be 
committed  from  malice  conceived  against  the  owner,  or  *^  other- 
wiseJ*  {m) 

On  the  trial  of  an  indictment  under  the  7  &  8  Geo.  4,  c.  30,  s.  16, 
for  unlawfully  and  maliciously  wounding  cattle,  it  is  not  necessary  to 
show  personal  malice  against  the  owner  of  the  property.  It  is  enough 
that  there  was  a  mischievous  motive,  though  not  particular  malice 
towards  the  owner,  (w) 

It  should  seem  that  the  indictment  upon  the  late  statute  ought, 


( j)  Rex  V.  Owens,  R.  &  M.  C.  C.  R. 
205.  See  Rex  v.  Murrow,  R.  &  M. 
C.  C.  R.  456,  ante^  vol.  1,  p.  731. 

(A)  Rex  e.  Hughes,  2  C.  &  P.  420. 
But  8ee  Elmsly's  case,  2  I>ew.  126,  where 
Alderson,  J.,  thought  a  wound  inflicted  by 
the  bite  of  a  dog  was  a  wound  within  the  9 
Geo.  4,  c.  31,  but  intended  to  resenre  the 
point,  if  it  became  necessary.  As  to  what 
iiyuries  constitute  wounds,  see  vol.  1,  p.  729, 
€t  seq.  C   S.  G. 

(/)  Rex  V.  Haughton,  5  C.  &  P.  559. 

(m)  Sec.  25,  an^e,  p.  544. 

(n)  Reeves  Wilson's  case,  1  Lew.  226. 
It  may  admit  of  some  doubt  whether  this  be 
the  present  state  of  the  law,  as  the  7  &  8 
Geo.  4,  c.  30,  s.  25,  ante^  p.  544,  only  ap- 
plies to  "  every  punishment  and  forfeiture 
by  thi9  act  imposed,"  and  the  punishment 
for  the  offences  mentioned  in  this  section  is 
repealed  by  the  1  Vict  c.  90,  s.  2,  and  the 
present  punishment  is  imposed  by  the  1 
Vict.  c.  90,  ss.  2  &  3.  It  was  clearly 
settled  that  in  order  to  bring  an  offender 
within  the  9  Geo.  4,  c.   22,  the  malice 


must  have  been  directed  against  the  owner 
of  the  cattle,  and  not  merely  against  the 
animal  itself.  2  East,  P.  C.  c.  32,  s.  16, 
p.  1072.  Pearce's  case,  ibid.  I  Leach, 
527.  Hean's  case,  1  Leach,  527.  Shep- 
herd's case,  1  Leach,  539.  Rex  e.  Austen, 
Russ.  &  Ry.  490.  In  all  these  cases, 
except  the  last,  there  appears  to  have  been 
express  malice  against  the  animal  wounded, 
and  no  malice  against  the  owner ;  and  in 
the  last  the  malice  was  against  a  person 
who  was  not  the  owner.  "  But  it  does  not 
appear  to  have  been  decided  that  it  is  ne- 
cessary to  give  express  evidence  of  prevbus 
malice  against  the  owner  in  order  to  bring  a 
case  wiuin  the  act ;  but  the  fact  being 
proved  to  be  done  wilfully,  which  can  onlr 
proceed  from  a  brutal  or  malignant  mind. 
It  seems  a  Question  solely  for  the  conside- 
ration of  tne  jury  to  attribute  the  real 
motive  to  it,  to  which  the  transaction  itself 
will  most  probably  furnish  a  clue.  **  2  East, 
P.  C.  c.  22,  s.  16,  p.  1074.  Ranger's 
case,  ibid.,  and  see  the  cases,  anttf  p.  544, 
545,563.    C.  S.G, 
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like  an  indictment  upon  the  repealed  clause  of  the  9  Geo.  1,  c.  22,  indictment 
to  specify  the  kind  of  cattle  injured,  and  that  such  statement  must  and  evidence, 
be  supported  by  the  evidence.  In  an  indictment  upon  the  9  Geo.  1, 
c.  22,  the  prisoner  was  charged  with  maliciously  killing  certain 
cattle,  viz.  a  mare,  and  he  was  convicted,  but  upon  referring  to  the 
evidence,  it  did  not  appear  that  there  was  any  evidence  of  the  sex  of 
the  animal  killed.  A  case  being  reserved,  the  first  question  con- 
sidered was,  whether  the  allegation  that  the  prisoner  Killed  certain 
cattle,  without  specifying  what,  would  have  been  sufficient,  because 
then  what  was  stated  under  the  videlicet  might  be  rejected ;  and  the 
Judges  thought  that  it  would  not  have  been  sufficient,  and  they  were 
clear  that  it  was  essential  that  some  evidence  should  have  been  given 
that  the  animal  was  a  mare,  (o) 

If  a  prisoner  were  indicted  for  maliciously  killing  cattle  by  poison.  Other  acts  of 
other  acts  of  administering  poison  would  be  admissible  in  order  to  administering 
show  the  intent.     The  pnsoner  was  indicted  for  a  misdemeanor  in  SmSiiWeto 
administering  sulphuric  acid  to  six  horses,  with  intent  maliciously  to  show  the 
kill  them,  and  it  appeared  that  the  prisoner  mixed  sulphuric  acid  »«*«»*• 
with  a  quantity  of  com,  and  that  having  done  so,  he  gave  each  horse 
his  feed,  all  the  horses  being  in  the  same  stable.      Sulphuric  acid  is 
sometimes  given  to  horses  by  grooms,  under  an  idea  that  it  will 
make  their  coats  shine.     Park,  J.  A.  J.,  held  that  several  acts  of 
administering  sulphuric  acid  were  admissible,  as  they  might  go  to 
show  whether  it  was  done  with  the  intent  charged  in  the  indictment : 
and  he  left  it  to  the  jury  to  say,  whether  the  prisoner  had  adminis- 
tered the  poison  with  the  intent  imputed  in  the  indictment,  or 
whether  he  had  done  it  under  the  impression  that  it  would  improve 
the  appearance  of  the  horses ;  for  that  in  the  latter  case  they  ought 
to  acquit  him.  (p) 

Every  principal  in  the  second  degree,  and  every  accessory  before  Principab  in 
the  fact,  is  punishable  in  the  same  manner  as  the  principal  in  the  the  second 
first  decree ;  and  every  accessory  after  the  fact  is  liable  to  be  im-  a^J^pj^ 
prisoned  for  any  term  not  exceeding  two  years,  [q) 

The  5  h^  Wm.  4,  c.  59,  s.  2,  makes  any  person  cruelly  beating 
or  otherwise  ill-treating  any  cattle,  &c.,  or  improperly  driving  the 
same,  liable  to  be  summarily  convicted. 


(o)  Rex  V.  Chalkley,  December,  1813, 
Rum.  &  R7.  258. 

(  p)  Rex  V.  Mogff,  4  C.  &  P.  364.  The 
learned  Judge  also  oeld  that  the  evidence 
proved  a  joint  administering  of  the  sul- 
phoric  acid  to  all  the  horses. 

(9)  AnU,  p.  546,  where  the  other  gene- 
ral provisions  of  the  act  are  stated.  Mr. 
Lonsdale  observes,  (St.  Or.  L.  136,)  that 
"  the  7  &  8  Geo.  4,  c.  30,  was  not  repealed 
by  the  1  Vict.  c.  90,  so  far  as  relates  to 
principals  in  the  second  degree  and  accesso- 
ries before  and  after  the  fact  to  any  offence 
aiiected  by  the  latter  act,  nor  does  that  act 


contain  any  provision  for  their  punishment ; 
they  consequently  continue  punishable  un- 
der the  26tb  section  of  the  7  cic  8  Geo.  4, 
c.  30.'*  But  as  that  section  only  applies 
to  felonies  puni$hable  under  that  act,  and 
these  felonies  are  now  no  longer  punishable 
under  that  act,  this  may  be  doubted.  If 
that  section  no  longer  applies,  then  there  is 
no  provision  expressly  made  for  the  punish- 
ment of  principals  m  the  second  degree 
and  accessories,  and  they  are  consequently 
punishable  in  the  manner  stated  in  note  (m), 
ante,  p.  448.  C.  S.  G. 
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Offenccx  by 
former  sta- 
tutes. 


7  &  8  Geo.  4, 
c.  30.  s.  19. 

Destro^ng  or 
damtging 
trees,  shrubB, 
Sue,  growing 
in  certain 
situations,  shall 
be  felony, 
if  the  value 
exceeds 
one  povnd ; 


the  like  to 
trees,  growing 
elsewhere 
shall  be  felony, 
if  the  value 
exceeds  five 
pounds. 


Destroying  or 
damaging 
trees,  shrubs, 
6iC.j  whereso- 
ever growing, 
and  of  any 
value  above 
one  shilling, 
punishable  on 


OF  INJURING  AND  DESTROYING  TREES,  SHRUBS^  OR  UNDERWOOD. 

Offences  of  the  kind  mentioned  in  the  title  to  this  chapter,  were 
treated  only  as  trespasses  and  misdemeanors  by  several  ancient 
statutes :  they  were  s^terwards  made  ofiences  of  the  d^ree  of  felony; 
but  all  the  statutes  upon  this  subject  were  repealed  by  7  &  8  Geo.  4, 
c.  27,  and  the  present  law  is  contained  in  7  &  8  Geo.  4,  c.  30. 

By  sec.  19  of  this  statute,  'Mf  any  person  shall  unlawfully  and 
maliciously  (a)  cut,  break,  bark,  root  up,  or  otherwise  destroy  or 
damage  the  whole  or  any  part  of  any  tree,  sapling,  or  shrub,  or  any 
underwood,  respectively  growing  in  any  park,  pleasure  ground^ 
garden,  orchard,  or  avenue,  or  in  any  ground  adjoining  or  belonging  to 
any  dwelling-house,  (b)  every  such  offender  (m  case  the  amount  of 
the  injury  done  shall  exceea  the  sum  of  one  pound)  shall  be  guilty 
of  felony,  and  being  convicted  thereof,  shall  be  liable,  at  the  dis- 
cretion of  the  Court,  to  be  transported  beyond  the  seas  for  the  term  of 
seven  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two 
years,  and  if  a  male,  to  be  once,  twice,  or  thrice  publicly  or  privately 
whipped  (if  the  Court  shall  so  think  fit),  in  addition  to  such  imprison- 
ment ;  (c)  and  if  any  person  shall  unlawfully  and  maliciously  cut, 
break,  bark,  root  up,  or  otherwise  destroy  or  damage  the  whole  or 
any  part  of  any  tree,  sapling,  or  shrub,  or  any  underwood,  respec- 
tively growing  elsewhere  than  in  any  of  the  situations  hereinbefore 
mentioned,  every  such  offender  (in  case  the  amount  of  the  injury 
done  shall  exceed  the  sum  of  five  pounds)  shall  be  guilty  of  felony, 
and  being  convicted  thereof,  shall  be  liable  to  any  of  me  punishments 
which  the  Court  may  award  for  the  felony  hereinbefore  last  men- 
tioned." 

By  sec.  20  "  if  any  person  shall  unlawfully  and  maliciously  cut, 
break,  bark,  root  up,  or  otherwise  destroy  or  damage  the  whole  or 
any  part  of  any  tree,  sapling,  or  shrub,  or  any  imderwood,  whereso- 
ever the  same  may  be  respectively  growing,  the  injury  done  being 
to  the  amount  of  one  shilling  at  the  least,  every  such  onender,  being 
convicted  before  a  justice  of  the  peace,  shall  for  the  first  offence  for- 
feit and  pay  over  and  above  the  amount  of  the  injury  done,  such  sum 


«( 


(a)  See  sec  25,  ante, p.  544. 

(fr)  As  to  the  meaning  of  the  terms 

garden,**  and  *'  adjoining  to,"  see  Bex  «. 
Hodges,  Moo.  &  M.  341,  ante,  p.  68. 

(c)  The  present  punishment  (under  this 
section  and  sec.  27,  and  the  1  Vict.  c.  90, 
8. 5, )  is  transportation  for  seven  years  or  im- 
prisonment tor  any  term  not  exceeding  two 
years,  with  or  without  hard  labour,  in  the 
common  gaol  or  house  of  correction,  and  the 
offender  may  be  ordered  to  be  kept  in 
solitary  confinement   for  any  portion    or 


portions  of  such  imnrisonmant,  or  of  such 
imprisonment  with  nard  labour,  not  ex- 
ceeding one  month  at  a  time,  and  not 
exceediog  three  months  in  the  spaoe 
of  one  year,  as  to  the  Court  in  its 
discretion  shdl  seem  meet ;  and  if  a  male 
may  be  ordered  to  be  once,  twice,  or  thrice 
publicly  or  privately  whipped  in  addition  to 
such  imprisonment  As  to  the  punishment 
of  principals  in  the  second  degree  and  acces- 
sories, see  the  7  &  8  Geo.  4,  c.  30,  a.  26, 
and  1  Vict.  c.  90,  s.  5,  ante,  p.  547. 
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of  money,  not  exceeding  five  ponnds,  as  to  the  Justice  shall  seem  gummAiy 
meet;  and  if  any  person  so  convicted  shall  afterwards  be  guilty  of  conviction, for 
any  of  the  said  offences,  and  shall  be  convicted  thereof  in  like  manner,  Jj|J^  offence 
every  such  offender  shall  for  such  second  offence  be  committed  third  offence 
to  the  common  gaol  or  house  of  correction,  there  to  be  kept  to  hard  felony, 
labour  for  such  term,  not  exceeding  twelve  calendar  months,  as  the 
convicting  Justice  shall  think  fit;  and  if  such  second  conviction 
shall  take  place  before  two  Justices,  they  may  further  order  the 
offender,  if  a  male,  to  be  once  or  twice  pubficly  or  privately  whipped, 
after  the  expiration  of  four  days  from  the  time  of  such  conviction ; 
and  if  any  person  so  twice  convicted  shall  afterwards  commit  any  of 
the  said  offences,  such  offender  shall  be  deemed  guilty  of  felony,  and 
beine  convicted  thereof,  shall  be  liable  to  any  of  the  punishments 
whicQ  the  Court  may  award  for  the  felony  hereinbefore  last  men- 
tioned." id) 

The  worids  of  this  statute  are  much  larger  than  the  words  of  the 
9  Geo.  1,  c.  22,  s.  I,  which  were,  'MmlawfuUy  and  maliciously  cut 
down  or  otherwise  destroy  any  trees.*'  But  upon  this  clause,  it  was 
held  that  cutting  down  apple  trees  was  sufficient,  although  the  trees 
were  not  thereby  totally  destroyed,  {e) 

In  the  same  case  it  was  also  held  that  the  act  must  be  done  from  Malice, 
malice  to  the  owner,  but  this  is  no  longer  necessary.  {J) 

An  indictment  for  damaging  apple  trees  growing  in  a  garden,  The  indict- 
should  state  the  damage  to  be  done  "  unlawfully  and  maliciously,"  JJ^"c*"^2ctt 
and  it  is  not  sufficient  to  state  that  it  was  done  '*  feloniously.*'    The  be  done  "  un- 
prisoner  was  indicted  for  damaging  some  apple  trees  growing  in  a  lawfully  and^ 
garden,  and  the  indictment  alleged  that  the  aamage  was  done  "  felo-  "»*^»cioittly." 
niously,"  but  did  not  state  that  it  was  done  ^^  unlawfully  and  mali- 
ciously."    Bosanquet,  J. — "Where  the  statute  creating  an  offence 
uses  particular  words,  those  words  must  be  pursued  in  the  indictment. 
In  this  case,  unless  the  damage  was  done  maliciously,  there  was  no 
felony  committed.     I  think  this  indictment  is  bad."  {a) 

It  should  seem  that  there  may  be  cases  in  whicn  a  party  may  A  tenant 
come  within  sec.  19,  though  the  tree  cut  be  growing  upon  land  in  °"*^i"^,*'*^', 
his  occupation  as  tenant.     In  an  action  against  a  magistrate  for  false  ^In-^es!"^* 
imprisonment,  it  appeared  that  he  had  committed  the  plaintiff  under 
that  section  for  mahciously  cutting  a  tree,  growing  on  premises  in 
nis  occupation,  and  it  was  contended  that  the  defendant  had  no 
jurisdiction,  because  it  appeared  that  the  plaintiff  cut  the  tree  on 
premises  in  his  own  occujiation  ;  but  Tindal,  C.  J.  said,  "  I  cannot 
accede  to  the  proposition  that  the  circumstance  of  a  party's  being 
the  occupier  of  the  premises  on  which  the  tree  is  cut,  necessarily 
takes  a  case  out  of  the  statute ;  suppose  the  trees  excepted  in  a 
lease,  the  tenant  would  be  a  trespasser ;  and  if  liable  in  trespass,  I 
am  not  prepared  to  say  he  might  not  be  liable  criminally."  (A) 

The  statute  also  contains  provisions  as  to  principak  in  the  second  Principals  in 
degree,  as  to  accessories,  and  as  to  abettors  m  misdemeanors,  (i)         second  degiee. 

The  destruction  of  a  wood,  coppice,  &c.  by  fire  has  been  men- 
tioned in  a  former  chapter,  {j ) 

(</)  See  the  last  section,  and  note  (c)  (jg)    Rex   v.    Lewis,   Gloucester  Stun, 

to  it.  Ass.  1830,  Bosanquet,  J.    MSS.  C.  S.  6. 

(e)  Rex  o.  Taylor,  Russ    &  Ry.  373.  See  Rex  e.  Turner,  R.  &  M.  C.  C.  R. 

The  words  in  the  4  Geo.  4,  c.  64,  were  239,  ante,  p.  663, 

the  same  as  in  the  9  Geo   1,  c.  22.  (A)  Mills  r,  Collett,  6  Ring.  R.  86. 

(/)  See  sec.  26  of  the  7  &  8  Geo.  4,  (i)  Anit,  p.  647. 

c.  :iO,  ante,  p.  644.  O)  ^^*t  P«  ^64. 
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Destroying, 
&c.,any  fruit 
or  vegetable 
production  in 
a  garden,  &c, 
punishable  on 
summary 
conviction  for 
first  offence  ; 
second  offence 
felony. 


Destroying, 
&c.,  vegetable 
productions 
not  growing 
in  giutlens,  &c. 


OF   DESTROYING,   &C.    PLAyTS,   BOOTS,  FRUITS,  AND   VEGETABLE 

PRODUCTIONS. 

The  7  &  8  Geo.  4,  c.  30,  s.  21,  enacts,  "  that  if  aiiy  person  shall 
unlawfully  and  maliciously  (a)  destroy,  or  damage  with  intent  to 
destroy,  any  plant,  {b)  root,  fruit,  or  vegetable  production,  growing 
in  any  garden,  orchard,  nursery  ground,  hot-house,  green-house,  or 
conservatory,  every  such  offender,  being  convicted  thereof  before  a 
justice  of  the  peace,  shall,  at  the  discretion  of  the  justice,  either  be 
committed  to  the  common  gaol  or  house  of  correction,  there  to  be 
imprisoned  only,  or  to  be  imprisoned  and  kept  to  hard  labour,  for  any 
term  not  exceeding  six  calendar  months,  or  else  shall  forfeit  and 
pay  over  and  above  the  amount  of  the  injury  done,  such  sum  of 
money,  not  exceeding  twenty  pounds,  as  to  the  justice  shall  seem 
meet ;  and  if  any  person  so  convicted  shall  afterwards  commit  any  of 
the  said  offences,  such  offender  shall  be  deemed  guilty  of  felony,  and 
being  convicted  thereof,  shall  be  liable  to  any  of  the  punishments 
which  the  Court  may  award  for  the  felony  hereinbefore  last  men- 
tioned." (c) 

By  sec.  22,  'Mf  any  person  shall  unlawfully  and  maliciously 
destroy,  or  damage  with  intent  to  destroy,  any  cultivated  root  or 
plant  used  for  the  food  of  man  or  beast,  or  for  medicine,  or  for  dis- 
tilling, or  for  dyeing,  or  for  or  in  the  course  of  any  manufacture,  and 
growing  in  any  land,  open  or  inclosed,  not  being  a  garden,  orchard, 
or  nursery  ground,  every  such  offender  being  convicted  thereof 
before  a  justice  of  the  peace,  shall,  at  the  discretion  of  the  justice, 
either  be  committed  to  the  common  gaol  or  house  of  correction  there 
to  be  imprisoned  only,  or  to  be  impnsoned  and  kept  to  hard  labour, 
for  any  term  not  exceeding  one  calendar  month,  or  else  shall  forfeit 
and  pay,  over  and  above  the  amount  of  the  injury  done,  such  sum  of 
money,  not  exceeding  twenty  shillings,  as  to  the  justice  shall  seem 
meet,  and  in  default  of  payment  thereof,  together  with  the  costs,  if 
ordered,  shall  be  committed  as  aforesaid  for  any  term  not  exceeding 
one  calendar  month,  unless  payment  be  sooner  made ;  and  if  any 
person  so  convicted  shall  afterwards  be  guilty  of  any  of  the  said 
offences,  and  shall  be  convicted  thereof  in  like  manner,  every  such 
offender  shall  be  committed  to  the  common  gaol  or  house  of  cor- 
rection, there  to  be  kept  to  hard  labour  for  such  term,  not  exceeding 
six  calendar  months,  as  the  convicting  justice  shall  think  fit ;  and  if 
such  subsequent  conviction  shall  take  place  before  two  justices,  they 
may  further  order  the  offender,  if  a  male,  to  be  once  or  twice 
publicly  or  privately  whipped,  after  the  expiration  of  four  days  from 
the  time  of  such  conviction." 


(a)  See  sec.  25,  oate,  p.  544. 

(6)  As  to  the  meaning  of  the  terms, 
**  plant,"  and  *'  vegetable  production,**  see 
Rex  V.  Hodges,  Moo.  &  M.  341,  anU^ 
p.    68,  and  Rex   o.    Fraser,    R.   &    M. 


C.  C.  R.  419,  ante^  vol.  1.  p.  737. 

(c)  That  is  the  punishment  meatioiied 
in  sec  19,  ante^  p.  674,  and  see  note  (c)» 
ibid. 
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CHAPTER  THE  FORTY-SIXTH. 


OP  CUTTINQ  AMD  DESTROYING  HOP>4nND6. 


The  7  &  8  Geo.  4,  c.  30,  s.  18,  enacts,  **  that  if  any  person  shall  D%itroyiiig 
unlawfully  and  maliciously  (a)  cut  at  otherwise  destroy  any  hop  hop-bi»df* 
binds  growing  on  poles  in  any  plantation  of  hops,  every  such 
ofiender.  shall  be  guilty  of  felony,  and  being  convicted  thereof,  shall 
be  liable,  at  the  discretion  of  the  Court,  to  be  transported  beyond 
the  seas  for  life,  or  for  any  term  not  less  than  seven  years,  or  to  be 
imprisoned  for  any  term  not  exceeding  four  years ;  and  if  a  male,  to 
be  once,  twice,  or  thrice  publicly  or  privately  whipped,  (if  the  Court 
shall  so  think  fit,)  in  addition  to  such  imprisonment." 

The  1  Vict.  c.  90,  s.  2,  recites  this  section,  and  repeals  so  much  of  it 
c'asrelatestothe  punishment  of  persons  convicted  of  any  of  the  offences 
hereinbefore  specified,"  and  then  enacts  that  ^^every  person  con- 
victed after  the  commencement  of  this  act,  (1  October,  1837)  of  any 
of  such  offences  respectively,  shall  be  liable  to  be  transported  beyond 
the  seas  for  any  term  not  exceeding  fifteen  years  nor  less  than  ten 
years,  or  to  be  imprisoned  for  any  term  not  exceeding  three 
years."  (6) 

(a)  See  sec.  25,  ante,  p.  544.  to  the   pmuahment   of  {nrincipals  in  the 

(i)  See  sec  3,  amU,  p.  570,  as  to  hard  second  degree  and  aoceasories,  se«  note  (q), 
labonr  and  solitary  oonflnement ;   and  as      ana,  p^  573. 
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CHAPTER  THE  FORTY-SEVENTH. 


OF  BREAKING  DOWN,   &C,  BRA  BANKS,   LOCKS,    AND  WOBKS  ON 

RIVEB8,  CANAf^   &C 

Destroying  Thb  7  &  8  Gea  4,  c.  30,  6.  il2,  enacts,  *'  that  if  any  person  shsU 
SSj^^r  works  iinlawfiilly  and  maliciously  (a)  break  down  or  cat  down  any  sea 
on  any  river  bank  or  sea  wall,  or  the  bank  or  wall  of  any  river,  canal,  or  nniib, 
or  canal.  whereby  any  lands  shall  be  overflowed  or  oama^ed,  or  shall  be  in 

danger  of  being  so ;  or  shall  unlawfully  and  maliciously  throw  down, 
level,  or  othervrise  destroy  any  lock,  sluice,  floodgate,  or  other  wofk 
on  any  navigable  river  or  canal ;  eveiy  such  offender  shall  be  goiky  of 
felony,  and,  being  convicted  thereof,  shall  be  liable,  at  the  discvetioii 
of  the  Court,  to  be  transported  beyond  the  seas  for  life,  or  tar  any 
term  not  less  than  seven  years,  or  to  be  imprisoned  for  any  tennnot 
exceeding  foiur  years ;  and,  if  a  male,  to  be  once,  twice,  or  tfariee 
publicly  or  privately  whipped  (if  the  Court  shall  so  think  fit)  in 
^MoTan  ^ae    ^^^^"  ^^  ^^^^  imprisonment ;  and  if  any  person  shall  unlawfliUy 
bank,^&G^or*  ^u)d  maliciously  cut  off,  draw  up,  or  remove  any  pilesi,  chalk,  or 
doing  any  da-    Other  materials  fixed  in  the  ground,  and  used  for  securing  any  sea 
I^w^  ^e^~      bank,  or  sea  wall,  or  the  bank  or  wall  of  any  river,  canal,  or  manh ; 
navigation  of     or  shall  unlawfully  and  maliciously  open  or  draw  up  any  floodgate, 
a  river  or         or  do  any  other  injury  or  mischief  to  any  navigable  river  or  c^ial, 
canal  ^j^  intent  and  so  as  thereby  to  obstruct  or  prevent  the  carrying  on, 

completing,  or  maintaining  the  navigation  thereof;  every  such 
offender  shall  be  ffuilty  of  fdony,  and,  being  convicted  thereof  shall 
be  liable,  at  the  discretion  of  the  Court,  to  be  transported  beyond 
the  seas  for  the  term  of  seven  years,  or  to  be  imprisoned  for  any 
term  not  exceeding  two  years ;  and,  if  a  male,  to  be  once,  twice,  or 
thrice  publicly  or  privately  whipped  (if  the  Court  shall  so  think  fit), 
in  addition  to  sucn  imprisonment**  (b) 

(a)  See  leo.  35,  ana,  p.  644.  ai  to  hard  laboar  and  aolitary  conSnenait, 

(6)  At  to  the  ponidiment  of  principals  lee  the  7  &  8  Geo.  4,  c.  30,  s.  27»  and  the 

in  the  second  degree  and  accessories,  see  7  I  Vict  c.  90,  s.  5,  ante,  p.  547. 

A  8  Geo.  4,  c.  30,  s.  26,  mU$,  p.  546,  and 
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CHAPTER  THE  FORTY-EIGHTH. 


<^    DB8TROTINO    THE    DAMS  OF    FIBH-PONDB,   &C.,  OR    lOLL^POMIM, 
AND  OF  FUTTINO  NOXIOUS  MATERIALS  INTO  FIBH-P0ND(9y  &C. 

The  7  &  8  Grea  4,  c.  30,  s.  15,  enacts,  '^that  if  any  person  shall  Breaking 
unbwftdly  and  maliciously  (a)  break  down,  or  otherwise  destroy  the  down  tb«  dan 
dam  of  any  fisb-pond,  or  of  any  water  which  shall  be  private  pro-  ^^^^^i 
perty,  or  in  whicn  there  shall  be  any  private  right  of  ndieiy,  with  dsm. 
intent  thereby  to  take  or  destroy  any  of  the  fidi  in  such  pond  or 
water,  or  so  as  thereby  to  cause  the  loss  or  destruction  of  any  of  the 
fish ;  or  shall  unlawfully  and  maliciously  put  any  lime  or  other  noxi-' 
ons  material  in  any  such  |x>nd  or  water,  with  intent  thereby  to 
destroy  any  of  the  nsh  therein ;  or  shall  unlawfully  and  maliciously 
break  down  or  otherwise  destroy  the  dam  of  any  mill-pond ;  every 
sudi  offender  shall  be  guilty  of  a  misdemeanor,  and,  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  trans- 
ported  beyond  the  seas  for  the  term  of  seven  years,  or  to  be  impri- 
soned  for  any  term  not  exceeding  two  years;  and,  if  a  male,  to  be 
once,  twice,  or  thrice  imblicly  or  privately  whipped  (if  the  Court 
shall  so  think  fit),  in  aadition  to  suw  imprisonment"  (b) 

In  a  case  upon  the  9  G^o.  1,  c.  22,  the  words  of  which  were,  *^  if 
any  person  snail  unlawfully  and  mdidously  break  down  the  head 
or  mound  of  any  fish-pond,  whereby  the  fish  shall  be  lost  or  de- 
stroyed,"  the  Judges  tnought  that  that  provision  applied  only  to 
cases  of  wanton  and  malicious  mischief  in  cutting  the  head  of  a 
pond,  and  not  to  cases  where  it  was  used  as  the  means  of  stealing 
the  fish,  (c) 

(a)  See  sec.  25»  oMlt,  p.  544.  c.  90,  s.  5,  anie,  p.  647. 

(&)  As  to  abettors,  see  sec.  26,  ante,  (e)  Rex  e.  Ross,  Buss.  &  By.  10.   The 

p.  546,  and  as  to  hard  labour  and  solitary  new  statute  seems  framed  expressly  so  ae 

confinement  see  sec  27»  and  the  I  Viet,  to  meet  this  case.  C.  8.  6. 
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CHAPTER  THE  FORTY-NINTH. 


OF  DB8TBOTINO  OR  VSUVKfSQ  BRIIKIES,  TDBNFIKB-OATE8,   &C. 

t  .^  a  Geo.  4,    The  7  &  8  Geo.  4,  c  30,  s.  13^  enacts,  ^^  that  if  any  penon 
In'ar'^  ^^'      ^^^^  Unlawfully  and  maliciously  (a)  pull  down  or  in  any  wise 
public  bridge,    destroy  any  public  bridge,  or  do  any  injury  with  intent,  ana  so  as 
thereby  to  render  such  bridge  or  any  part  thereof  dangerous  or 
impassable,  every  such  offender  shall  be  guilty  of  felony,  and,  being 
convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  Court,  to 
be  transported  beyond  the  seas  for  life,  or  for  any  term  not  less  than 
seven  years,  or  to  be  imprisoned  for  any  term  not  exceeding  four 
years ;  and,  if  a  male,  to  be  once,  twice,  or  thrice  publicly  or  pri- 
vately whipped  (if  the  Coiut  shall  so  think  fit),  in  addition  to  such 
impnsonment "  (b) 
Sec.  14.  By  sec.  14,'^  if  any  person  shall  unlawfully  and  maliciously  (a)  throw 

Destrojinjf  a  down,  level,  or  otherwise  destroy,  in  whole  or  in  part,  any  turnpike- 
toluKoMe^c.  S^^^f  ^^  ^^J  ^^^  chain,  rail,  post,  bar,  or  other  fence  belonging  to 
any  turnpike-gate,  or  set  up  or  erected  to  prevent  passengers  passing 
by  without  paying  any  toll  directed  to  be  paid  by  any  act  or  acts  of 
ParUament  relating  thereto,  or  any  house,  building,  or  weighing  en- 
gine erected  for  the  better  collection,  ascertainment,  or  security  of 
any  such  toll,  every  such  offender  shall  be  guilty  of  a  misdemeanor, 
and,  being  convicted  thereof,  shall  be  punisned  accordingly."  (c) 
Destruction  The  malicious  destruction  or  damaging  of  public  bridges  is  sud 

ttfbrid**^"^  to  be  without  doubt  punishable  as  a  misdemeanor  at  common 
law,  being  a  nuisance  to  all  the  king's  subjects,  {d)  But  in  a 
case  of  slight  damage  thid  might  perhaps  be  questioned.  With 
respect  to  wilfiil  damage  done  to  bridges,  arches,  walls»  &c,  erected 
by  the  commissioners  of  turnpike-roads,  pecuniary  pendties,  recover- 
aole  by  summary  conviction,  aro  imposed  by  3  Geo.  4,  c  126,  s.  121, 
and  4  Geo.  4,  c.  95,  s.  72. 

There  are,  however,  a  great  number  of  bridges  within  this  king- 
dom which  it  was  made  felony  to  injure  or  destroy,  by  the  enact- 

(a)  Sec  sec.  25,  ante,  p.  544.  (c)  As  so  hard  labour  and  solitary  con- 

[b)  As  to  the  punishment  of  principals  in  finement,  see  sec.  27,  and  the  1  Vict.  c.  90, 
the  second  degree  and  accessories,  see  s.  5,  auU,  p.  547,  and  as  to  abettors  see 
sea  26,  anU,  p.  546,  and  as  to  hard  labour      sec.  26,  aiifr,  p.  546. 

and  solitary  confinement  see  sec.  27,  and  (d)  2  East,  P.  C.  c.  22,  s.  27,  p.  1061. 

the  1  Vict.  c.  90,  s.  5,  ante,  p.  547. 


CHAP.  XLix.]   Destroying  or  Injuring  Bridges^  ^c.  581 

ments  of  particular  statutes.  In  some  instances  the  offence  was 
made  capital,  as  in  the  case  of  Westminster  Bridge,  by  9  Geo.  2, 
c.  29,  s.  5.  But  the  1  Geo.  4,  c.  116,  repeals  this  provision  of  the 
Westminster  Bridge  act,  and  with  respect  to  similar  provisions  in 
other  statutes  it  enacts,  ^'  that  such  parts  of  all  former  acts  relating  to 
bridges  as  enact  that  if  any  person  or  persons  shall  wilfully  and 
maliciously  blow  up,  pull  down,  or  destroy  any  bridge,  or  any  part 
thereoi^  or  attempt  so  to  do,  or  unlawfully  and  without  authority 
remove  or  take  any  works  thereunto  belonging,  or  in  anywise  direct 
or  procure  the  same  to  be  done,  such  offenckr  or  offenders,  beine 
thereof  lawfully  convicted,  shall  be  adjudged  guilty  of  felony,  and 
shall  suffer  death  as  a  felon,  without  benefit  of  clergy,  shall  from 
and  after  the  passing  of  this  act  be  and  the  same  are  hereby  re* 
pealed." 
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CHAPTER  THE  FIFTIETH. 


OP  DBBTBOTINO  FENCES,  VtAVUR,  8TILB8>  OB,  GATES. 

DestroyiM,  Thb  7  &  8  Geo.  4,  c  30,  s.  23,  enacts,  "  that  if  any  per- 
waii  ^e  or*'  ^^  ^'^  unlawfiiUy  and  maliciously  (a)  cut,  break,  throw  down,  or  in 
gtto!  '  anywise  destroy  any  fence  of  any  description  whatsoever,  or  any  wall, 
stile,  or  gate,  or  any  part  thereof  respectively,  every  such  offender, 
being  convicted  before  a  justice  of  the  peace,  shall  for  the  first 
oiFence  forfeit  and  pay,  over  and  above  tne  amount  of  the  injury 
done,  such  sum  of  money,  not  exceeding  five  pounds,  as  to  the 
justice  shall  seem  meet:  and  if  any  person  so  convicted  shall  after- 
wards be  guilty  of  any  of  the  said  offences,  and  shall  be  convicted 
thereof  in  like  manner,  every  such  offender  shall  be  committed  to 
the  conmion  gaol  or  House  of  Correction,  there  to  be  kept  to  hazd 
labour  for  sudi  term,  not  exceeding  twelve  calendar  months,  as  the 
convicting  justice  shall  think  fit ;  and  if  such  subsequent  conviction 
shall  take  place  before  two  justices,  they  may  fiirther  order  the 
offender,  if  a  male,  to  be  once  or  twice  publicly  or  privately 
whipped  after  the  expiration  of  four  days  firom  the  time  of  such 
conviction*" 

(a)  See  lec.  25,  ante,  p.  544. 
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CHAPTER  THE  FIFTY-FIRST. 


OF  THE  DESTROYINO  AND  DAMAGING   MINES^  AND  MINE-ENGINES. 

The  ofFence  of  setting  fire  to  any  coal-mine  has  been  mentioned  in 
a  former  chapter,  (a) 

The  7  &  8  Geo.  4,  c.  30,  a.  65  enacts,  ^^  that  if  any  person  shall  7  &  8  Geo  4, 
unlawfully  and  maliciously  (6)  cause  any  water  to  be  conveyed  into  J- ^o, ».  <>. 

*^         •  r  •'  •       •  "^      1  Drowning  tnv 

any  mine,  or  into  any  subterraneous  passage  communicating  there-  ^^^  ^^  {mg^ 
with,  with  intent  thereby  to  destroy  or  damage  such  mine,  or  to  up  any  shaft, 
hinder  or  delay  the  working  thereof;  or  shall,  with  the  like  intent,  ^c,  with 
unlawfully  and  maliciously  pull  down,  fill  up,  or  obstruct  any  air-  SoTthe  inble. 
way,  water-way,  drain,  pit,  level,  or  shaft,  of  or  belonging  to  any 
mine ;  every  such  ofiender  shall  be  guilty  of  felony,  and  being  con- 
victed thereof,  shall  be  liable,  at  the  discretion  of  the  Court,  to  be 
transported  beyond  the  seas  for  the  term  of  seven  years,  or  to  be 
imprisoned  for  any  term  not  exceeding  two  years ;  and,  if  a  male, 
to  be  once,  twice,  or  thrice  publicly  or  privately  whipped  (if  the 
Court  shall  so  think  fit),  in  addition  to  such  imprisonment:  pro- 
vided always,  that  this  provision  shall  not  extend  to  any  damage 
committed  under  ground  by  any  owner  of  any  adjoining  mine,  in 
working  the  same,  or  by  any  person  duly  employed  in  such  work- 


mfr"  (c) 


y  sec.  7,  "  if  any  person  shall  unlawfully  and  maliciously  (b)  pull  Sec.  7. 
down  or  destroy,  or  damage,  with  intent  to  destroy  or  to  render  I>e8tror}nff 
useless,  any  steam-engine  or  other  engine  for  sinking,  draining,  or  *recSon°&c., 
working  any  mine,  or  any  staith,  building,  or  erection  used  in  con-  used  in  an; 
ducting  the  business  of  any  mine,  or  any  bridge,  waggon- way,  or  ™«nc. 
trunk  for  conveying  minerals  fi'om  any  mine,  whether  such  engine, 
staith,  building,  erection,  bridge,  waggon-way,  or  trunk  be  com- 
pleted or  in  an  unfinished  state,  every  such  ofiender  shall  be  guilty 
of  felony,  and,  being  convicted  thereof,  shall  be  liable  to  any  of 
the  punishments  which  the  Court  may  award,  as  hereinbefore  last 
mentioned." 

We  have  seen  that  where  one  of  the  owners  of  adjoining  mines  cuim  of  right 
asserting  that  an  airway  belongs  to  him,  directs  his  workmen  to  stop 
it  up,  and  they  acting  bond  fide,  and  believing  that  he  has  a  right  to 
give  such  an  order,  do  so,  they  are  not  guilty  of  felony  for  stopping 
up  the  airway,  even  though  the  master  Knew  that  he  had  no  right 
to  it    But  if  any  of  the  workmen  knew  that  the  stopping  of  the  air- 

(a)  AmU,  p.  563.  and  sec.  27,  and  the  1   Vict.  c.  90,  s.  5, 

(6)  See  sec.  25,  ante,  p.  544.  ante,  p.  547,  as  to  hard  labour  and  solitary 

(c)  See  sec.  26,  ante,  p.  546,  as  to  prin-  confinement, 
cipab  in  the  second  degree  and  accessories, 
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Wrongfully 
setting  a 
steam  engine 
in  motion, 
whereby  it  is 
damaged. 


What  is  an 
"  erection." 
What  b  not 
part  of  a  steam 
engine. 


Of  Destroying  and  Dtanaging  Mines^  Sfc.   [book  iv. 

wa^  was  a  malicious  act  of  his  master,  such  workman  would  be 
gmlty  of  felony,  (d) 

If  a  steam  eneine  be  set  in  motion  without  any  machinery 
attached  to  it,  with  intent  to  damage  it  or  render  it  useless,  the  case 
is  within  the  statute.  Upon  an  indictment  for  maliciously  damaging 
a  steam  engine  with  intent,  as  charged  in  one  count,  to  destroy,  as 
chaiged  in  another,  to  render  it  useless^  it  appeared  that  the  steam 
engine  was  used  to  bring  up  coals  from  the  shaft  of  one  mine,  and 
water  from  another,  and  that  it  was  stopped  and  locked  up  in  the 
evening,  and  that  the  prisoners  in  the  night  got  into  the  engine 
house  and  set  the  engine  going,  and  from  its  having  no  machinery 
attached  to  it,  the  engine  worked  with  greater  velocity,  and  the 
wheels  were  some  of  them  thrown  out  of  cog,  so  that  the  engine  was 
damaged  to  the  amount  of  10/.,  and  would  have  been  injured  to  a 
much  greater  extent,  if  the  mischief  had  not  been  discovered  and 
the  engine  stopped.  Gumey,  B.,  left  it  to  the  jury  to  say  whether 
the  intent  of  tlie  prisoners  was  to  destroy  the  engine  or  to  render  it 
useless ;  and  held  that  if  the  prisoners  had  either  of  those  intents 
the  case  came  within  the  provisions  of  the  statute. 

Damaging  a  drum  moved  by  a  steam  engine  is  not  damaging  the 
steam  engine,  but  damaging  a  scaffolding  placed  across  the  snaft  of 
a  mine,  in  order  to  work  a  level,  is  damagmg  an  "erection"  "  used  in 
conducting  the  business  of  a  mine."  Upon  an  indictment  founded  on 
the  7  &  8  Geo.  4,  c.  30,  s.  7,  containing  counts  for  damaging  an  engine 
employed  in  working  a  mine  with  intent  to  destroy  it,  and  for  dam- 
aging a  certain  erection  used  in  the  working  a  mine,  with  intent  to 
destroy  it,  it  appeared  that  a  coal  mine  was  worked  by  a  steam 
engine,  which  caused  a  cylinder,  called  a  drum,  to  revolve  and  take 
up  the  rope  as  the  coal  was  drawn  from  the  mine.    At  the  other  end 
of  the  rope  was  a  heavy  weight,  called  a  bull,  which  the  prisoners 
threw  into  the  shaft  of  the  mme,  and  by  the  sudden  jerk  caused  the 
drum  to  be  strained  and  injured.     The  bottom  of  the  shaft  was  filled 
with  water,  and  the  owner  of  the  mine  had  caused  a  scaffold  to  be 
erected  at  some  distance  above  the  bottom  of  the  mine,  for  the  pur- 
pose of  working  a  vein  of  coal  that  was  on  a  level  with  the  scaffold, 
and  the  prisoners  had  thrown  a  sort  of  waggon,  called  a  corve,  down 
the  shaft,  whereby  the  scaffold  was  much  injured.     It  was  objected, 
first,  that  as  the  drum  was  no  part  of  the  steam  engine,  the  counts 
charging  the  damaging  the  steam  engine  could  not  be  supported ; 
secondly,  that  the  scaffolding  was  not  an  '^  erection "  within  the 
meaning  of  the  7  &  8  Geo.  4,  c  30,  s.  7,  as  the  word  "  erection  " 
being  used  in  conjunction  with  the  words  "  staith  or  building  "  must 
be  taken  to  mean  an  erection  ejtudem  generis  ;  and  it  was  held  that 
the  damaging  the  drum  did  not  support  the  counts  charging  the 
damaging  the  steam  engine,  but  it  was  also  held  that  the  scaffolding 
was  an  erection  within  the   meaning  of  the   statute ;    the    word 
"  erection"  being  clearly  meant  to  denote  something  different  from  a 
building,  (e) 


(d)  Reg.   V    Norris,  9  C.  &  P.  24!. 
See  Rex  v.  Taccy,  post^  p.  586. 


{e)  Reg.   9.  Wbittinghara,  9  C.  cc  P. 
234,  Patteson,  J. 
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CHAPTER  THE  FIFTY-SECOND- 


OF  DE8TBOYINQ    ASD    DAMAGING  ABTICLB8  IN    A  COURSE  QF  MANU- 
FACTURE, AND  OF  DESTROYING,  &C«  IMPLEMENTS  AND  MACHINEaT. 

The  7  &  8  Geo.  4,  c  30,  &  3,  enacts,  ^'  that  if  any  person  shall  7  ^  g  q^^  4^ 
unlawfully  and  maliciously  (a)  cut,  breaJc,  or  destroy,  or  damage  with  c.  30, «.  3. 
intent  to  destroy  or  to  render  useless,  any  goods  or  article  of  silky  ^^jutroyinff 
TTOoUen,  linen,  or  cotton,  or  of  any  one  or  more  of  those  materials  linenrw  cou 
mixed  with  e^ch  other,  or  mixed  with  any  other  material,  or  any  ton  food*  ia 
framework-knitted  piece,  stocking,  hose,  or  lace  respectively,  being;  **»  "»iii,&c., 
in  the  loom  or  frame,  or  on  any  machine  or  engine,  or  on  the  rack  chin«r/beloog^ 
or  tenters,  or  in  any  stage,  process,  or  progress  of  manufacture ;  or  ing  to  those 
shall  unlawfrdly  and  maliciously  cut,  break,  or  destroy,  or  damage  J|"n«*«JtuMs, 
with  intent  to  destroy  or  render  useless,  any  warp  or  shute  of  siK, 
woollen,  linen,  or  cotton,  or  of  any  one  or  more  of  those  materials 
mixed  with  each  other,  or  mixed  with  any  other  material,  or  any 
loom,  frame,  machine,  engine,  rack,  tackle,  or  implement,  whether 
fixed  or  moveable,  prepared  for  or  employed  in  carding,  spinning, 
throwing,  weaving,  fulhng,  shearing,  or  otherwise  manu&ctuiing  or 
preparing  any  such  goods  or  articles ;  or  shall  by  force  enter  into 
any  house,  shop,  building,  or  place,  with  intent  to  commit  any  of 
the  offences  aforesaid,  every  such  offender  shall  be  guil^  of  felony, 
and  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the 
Court,  to  be  transported  beyond  the  seas  for  life,  or  for  any  term  not 
less  than  seven  years,  or  to  be  imprisoned  for  any  term  not  exceeding 
four  years;  and  if  a  male,  to  be  once,  twice,  or  thrice  pubhcly  or 
privately  whipped  (if  the  Court  shall  so  think  fit),  in  addition  to  such 
imprisonment   (b) 

Upon  an  indictment  under  the  28  Geo.  3,  c.  55,  s.  4,  (now  re-  Taking  away 
pealed)  for  maUciously  damaging  a  frame  used  for  md^ing  stockings,  part  of  a 
It  appeared  that  the  prisoner  unscrewed,  unfastened,  and  carried   f*"®/  "'*' 
away  a  part,  called  the  naif-jack,  from  two  fi'araes  used  for  the  making  derijoff^it*^"* 
of  stockings.     The  halfback  is  a  piece  of  iron,  which  is  an  essenti^  uacleu. 
part  of  the  fi»me,  and  when  taken  out  the  frame  is  rendered  useless; 
but  it  may  be  ti^en  out  and  agdn  replaced  without  injury  to  the 
frame,  and  is  sometimes  so  treated  when  the  frame  is  taken  to  pieces 
to  be  cleaned.  Most  of  the  other  parts  of  the  frame  may  in  like  man- 
ner be  taken  out  and  replaced.   The  frames  in  this  case  were  not 
otherwise  injured  than  by  taking  away  the   half-jacks.      It   was 

(a)  See  sec.  25,  ante,  p.  544.  litary  confinement  ;    and    sec.    26,   anie, 

(6)  See  aec  27,  and  the  1  Vict.  c.  90,      p.  546,  as  to  principals  in  the  second  degree 
s.  5,  aiUCf  p.  547,  as  to  bard  labour  and  so-'     and  accessories. 
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bbjectedy  that  this  removal  of  the  half-jack  was  not  a  damaging  ir 
the  frame  within  the  statute,  which  it  was  contendeii,  applied  onl  v  to 
cases  of  breaking,  bending,  or  strainine,  some  part  of  the  frame,  and 
not  to  the  removal  of  a  part,  though  that  part  might  be  an  essential 
part  But  upon  a  case  reserved,  the  Judges  were  unanimously  of 
opinion  that  the  taking  out  and  carrj^ing  away  the  half-jack,  was  a 
damaging  the  frame  within  the  meaning  of  the  28  Geo.  3,  as  it  mado 
the  mme  imperfect  and  ino])erative.  (c) 
Looms.  The  22  Geo.  3,  c.  40,  s.  1,  made  it  a  capital  felony  to  break  into 

any  house,  &c.,  with  intent  to  destroy  ''any  serge  or  other  woollen 

j^oods  in  the  loom,  or  any  tools  employed  in  the  making  thereof,"  and 

It  was  held,  that  destroying  part  of  a  loom  did  not  come  within  the 

meaning  of  that  statute,  {d) 

Goods  remuD        The  nrst  count  chaiged  the  prisoners  with  maliciously  daniag;ing 

in  a  stege  jQQ  pieces  of  worsted  stuff,  "  in  a  certain  process  of  manufectore," 

^^^^^       with  mtent  to  destroy  the  same.     Other  counts  stated  the  goods  to 

manufacture      be  in  ''  a  Certain  stage  of  manufiictuiie,''  and  others  stated  them  to  be 

though  tlM        « in  the  pn^press  of  manufacture."    The  prosecutors  were  dyers,  and 

ocmiplete,  if      i^eceived  the  stufis  from  the  manufacturer  afler  the  texture  was  cxim- 

they  he  not       plete,  but  while  they  were  still  in  an  unmarketable  state.   The  stufis 

brnwbtimoa    which  Were  damaged  by  the  prisoners  were,  at  that  time,  upon 

^sale^''  loUeis,  immersed  in  liquid,  and  in  the  actual  process  of  being  dyed ; 

and  the  injury  was  done  by  throwing  deleterious  ingredients  upon 
the  staffs  themselves,  and  into  the  liquid  in  which  they  were  im- 
mersed.    For  the  prisoners  it  was  contended,  that  as  the  article 
damaged  was  at  the  time  of  the  damage  being  done  in  a  complete 
state,  so  fiu*  as  the  manu&cturing  and  texture  were  concerned,  and 
only  required  dyeing  to  fit  it  for  the  market,  the  case  did  not  come 
within  the  woras  of  the  act.     For  the  prosecution  it  was  submitted, 
that  the  legislature  could  not  have  intended  to  withdraw  the  pro- 
tection of  the  act,  until  the  manufacture  was  so  complete  that  tlie 
articles  were  fit  for  immediate  sale.     Coleric^e,  J.,  (after  consulting 
with  Parke,  B.)  said  that  they  were  both  of  opinion  that  the  tnie 
construction  of  the  act  was  that  contended  for  by  the  pixisecutor ;   he 
therefore  overruled  the  objection,  and  he  referred  to  the  provi«on  in 
the  same  section  relating  to  goods  on  '*  the  rack  or  tenters,''  as 
shewing  that  the  act  contemplated  injuries  to  goods  subsequent  to 
the  completion  of  the  texture,  {e) 
An  indictment       The  indictment  stated  that  the  prisoner  six  warps  of  linen  yam  of 
for  damwing     the  goods  of  A.  B.  unlawfully,  maliciously,  and  feloniously  did  damage 
yariTneedTnot   ^7  throwing  the  said  wiups  of  linen  yam  with  great  force  unto  and 
allege  that        upon  the  ground,  &c.  with  intent  to  render  the  same  useless ;  against 
the  warps         j^  form,  &c.     Afler  conviction  a  writ  of  error  was  brought,  and  the 
for'or^eni!*^     erroTS  assigned  were,  that  it  did  not  appear  by  the  count  that  the 
ployed  in  card-  said  warps  were,  at  the  time  of  the  damage,  goods  in  any  stage  of 
ing,  *c ,  manufacture,  or  that  they  were  prepared  for  ^ing  woven  or  manu- 

prqwiring**      fiicturcd  into,  or  were  employee!  in  the  weaving  or  manufacturing, 
goods,  &c.        any  such  goods,  &c. ;  and  it  was  contended  that  the  indictment  did  not 
state  any  offence  within  the  statute,  because  the  damaging  warps 
was  made  an  oflSsnce  only  where  such  warps  had  been  prepare  for, 

(c)  Rex  V.  Taoey»  Russ.  &  Ry.  452.  this  case. 

(^d)  Rex  V.  Hill,   Russ.   &  Ry.  483.  <e)  Rex  v.  Woodhead,  1  M.  &  Rob. 

The  new  statute  seems  framed  to  meet      649. 
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or  employed  in  spinnii^  &c,  or  otherwise  mam^Ksturing  the  goods 
mentioned  in  the  previous  part  of  the  section ;  and  that  the  indict* 
ment  did  not  allege  that  the  warps  of  linen  were  so  prepared  or  em- 
ployed* Lord  Tenterden,  C.  J.,  in  delivering  the  judgment  of  the 
Court,  said,  "  We  are  of  opinion,  on  a  careral  examination  of  the 
statute^  that  it  was  not  necessary  to  allege  specifically  in  the  count 
that  the  w^rps  therein  mentioned  were  prepared  for  or  employed  in 
carding,  spinning,  weaving,  &c.,  or  otherwise  manufacturing  goods* 
The  third  section  of  7  &  8  Greo.  4,  c.  30,  consists  of  three  branches. 
The  first  branch  enacts,  that  if  any  person  shall  unlawfiilly  and  mar 
liciously  damage  with  intent  to  destroy,  any  goods  therein  described, 
being  in  the  loom,  &c.,  he  shall  be  guilty  of  felony*  Now  in  an  in* 
dictment  for  an  ofience  against  that  enactment,  it  would  be  undoubt- 
edly necessazy  to  allege  that  the  goods  were  at  the  time  of  the  damage 
in  the  loom,  oec.,  becmise  it  was  not  the  intention  of  the  l^islature 
to  make  it  an  oflfence  to  destroy  such  goods  wherever  found,  but  to 
protect  them  only  while  they  were  in  a  course  of  manufacture.  The 
same  observation  applies  to  the  latter  part  of  the  second  branch  of 
the  section,  which  makes  it  an  ofience  to  damage  or  break  any  loom 
prepared  for  or  employed  in  manufacturing,  &c. ;  it  would  not  be 
sufficient  in  an  indictment,  filmed  upon  that  provision  of  the  statute, 
to  charge  the  mere  destruction  of  a  loom,  without  adding  that  it  was 
one  prepared  or  emidoyed  in  some  of  the  ways  therein  oescribed,  for 
the  count  then  would  be  too  general  But  as  to  the  dama^ng  of  any 
waip  or  shute  of  silk,  woollen,  or  linen,  the  question  may,  on  the 
words  of  the  act,  admit  of  some  doubt  The  whole  sentence  is,  **  TE 
any  person  shall  unlawfiilly  and  maliciously  damage,  &c.  with  intent 
to  destroy,  any  warp  or  ^ute  of  silk,  woollen,  Bnen,  &&,  or  any 
loom,  finme,  &c.  prepared  for  or  employed  in  carding,  spinning, 
weaving,"  &c. ;  ana  the  question  is,  if  the  words  *^  prepared  for  or 
employed,"  &c.,  are  to  be  considered  as  referring  to  all  the  preceding 
words,  or  to  those  only  denoting  the  implements  of  manufacture* 
That  must  be  ascertained  b^  looking  at  the  subject  matter  of  the 
enactment  and  the  object  wmch  the  legislature  had  in  view.  That 
object  in  the  first  braiK^h  of  the  section  was,  the  protection  of  goods 
while  in  the  course  of  manufacture ;  in  the  second,  the  protection  of 
the  warp  or  shute,  and  of  the  machinery  and  implements,  when  they 
were  prepared  for  or  employed  in  the  production  of  gooda  Now  as 
to  the  mter,  it  is  necessary,  with  a  view  to  the  limited  purpose 
which  the  l^islature  had  in  view,  that  the  concluding  words  should 
apply  to  them ;  but  not  so  as  to  the  warp,  because  a  warp  is  a  de- 
nomination of  some  kind  of  thread  prepared  to  be  woven  mi  used  in 
manufiEK^ture ;  it  is  in  itself  something  ^  prepared  for  manufiioturing 
goods*"  We  were  referred  in  the  argument  to  former  acts  of  Parlia* 
ment  in  pari  nuUerid  which  had  been  repealed,  and  it,  was  said,  that 
under  some  of  those  acts,  the  word  warp  was  so  connected  with  the 
words  importing  preparation  for  manufacture,  that  a  similar  con- 
nection must  be  understood  here,  and  consequently,  it  was  necessary 
that  they  should  be  so  connected  in  an  indictment  on  the  present 
clause.  To  the  party  indicted  that  must,  at  all  events,  be  immate- 
rial, because  the  warp  must  be  something  already  prepared  for  manu- 
fauctixre ;  and  therefore  the  proof  would  be  the  same,  whether  the 
indictment  contained  such  an  allegation  or  not ;  but  in  the  statute, 
4  Geo.  4,  c.  46,  the  word  warp  is  used  absolutely  by  itself,  without 
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reference  to  any  word  denotiDg  preparation  for  nianufM^turey  and 
without  any  qualification  before  or  after.  The  words  whidi  follow, 
**  or  to  bum,  break,  &c  any  loom,  &c.,  prepared  for  or  employed  in 
manufacturing,"  constitute  a  distinct  branch  of  the  sentence,  and 
after  them  a  new  sentence  commences.  Upon  this  view  of  the  two 
acts  of  Parliament,  and  considering  that  the  word  warp  is  a  well 
known  denomination  of  an  article  which  is  in  some  way  or  other 
prepared  for  or  employed  in  manufacture,  we  are  of  opinion  that  it 
was  not  necessary  to  allege  specifically  in  this  case  tnat  the  warp 
mentioned  in  the  indictment  was  so  prepared  or  employed."  (c{) 

By  the  7  &  8  Gea  4,  c.  30,  s.  4,  ^^  if  any  person  shall  unlawfully 
and  maliciously  cut,  break,  or  destroy,  or  damage,  with  intent  to 
destroy  or  to  render  useless  any  threshing  machine,  or  any  machine 
or  engine,  whether  fixed  or  moveable,  prepared  for  or  employed  in 
any  manufacture  whatsoever  (except  the  manufiicture  of  silk,  woollen, 
linen,  or  cotton  goods,  or  goods  oi  any  one  or  more  of  those  mate- 
rials mixed  widi  each  other,  or  mixed  with  any  other  material,  or 
any  fiumework-knitted  piece,  stocking,  hose,  or  lace)  eveiy  such 
oronder  shall  be  ffuilty  of  felony,  and,  being  convicted  thereof  shall 
be  liable,  at  the  discretion  of  tne  Court,  to  be  transported  beyond 
the  seas  for  the  term  of  seven  years,  or  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  and,  if  a  male,  to  be  once,  twice^  or 
thrice  publicly  or  privately  whipped  (if  the  Court  shall  so  think  fit), 
in  addition  to  such  imprisonment"  {e) 

Upon  an  indictment  for  destroying  a  threshing  machine  it  appeared 
that  the  prosecutor,  in  expectation  of  a  mob  coming  to  destroy  his 
threshing  machine,  had  nimself  taken  it  to  pieces,  and  that  the 
prisoners  only  broke  the  detached  parts  of  it;  but  it  was  held  that 
the  offence  was  made  out,  although  at  the  time  when  die  machine 
was  broken,  it  had  been  taken  to  pieces,  and  was  in  difierent  places, 
only  requiring  the  carpenter  to  put  the  pieces  together  again.  (/)  So 
where  the  prisoner  was  indictea  for  destroying  a  threshing  machine, 
and  it  appeared  that  it  had  been  previously  taken  to  pieces  by  the 
owner,  by  separating  the  arms  and  other  parts  of  it,  for  the  purpose 
of  placing  it  in  safety,  but  with  a  view  to  put  it  together  again ;  and 
it  was  destroyed,  whilst  in  this  disjointed  state ;  it  was  decided^  that 
the  offence  was  within  the  statute  of  the  7  &  8  Gea  4,  c  30,  &  3.  {g) 
So  where  certain  side-boards  were  wanting  to  the  machine  at  the 
time  it  was  destroved,  but  which  did  not  render  it  so  defective  as  to 
prevent  it  altogether  firom  working,  thoueh  it  would  not  work  so 
effectually  as  ifthose  boards  had  been  maae  good;  it  was  held,  that 
it  was  still  a  threshing  machine  within  the  meaning  of  the  statute.  (A) 
So  also  where  the  owner  had  removed  a  wooden  stage  belonging  to 
the  machine,  on  which  the  man  who  fed  the  machine  was  accustoined 
to  stand,  and  had  also  taken  away  the  1^ ;  and  it  appeared  in  evi- 
dence, that  though  the  machine  could  not  be  convemently  worked 
without  some  stage  for  the  man  to  stand  on,  yet  that  a  chair,  or 


id)  Rex  V.  AshtoD,  2  a  &  Ad.  750. 

(e)  See  sec.  26,  amU,  p.  546,  as  to 
principals  in  the  second  degree  and  acces- 
sories, and  tec.  27,  and  the  1  Vict.  c.  90, 
s.  6,  amUi  p.  547,  as  to  hard  labour  and 
solitary  confinemenL 

(  /  )  Rex  D.  Mackerel,  4  C.  &  P.  448, 
Park,  J.  A.  J.,  BoUand,  B.,  and  Patte- 


son,  J. 

(  g)  Rex  «.  Htttchins,  2  Deac.  Cr.  Dig. 
1517,  Read.  8p.  Com.  Park,  J.  A.  J^ 
Bolland,  B.,  and  Patteson,  Js. 

(A)  Rex  V.  Bartlett,  2  0cac.  Cr.  Dw. 
1517,  Salish.  Sp.  Com.  Vaughan,  B., 
Parke  and  Alderson,  Js. 
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table,  or  a  number  of  sheaves  of  com,  would  do  nearly  as  well,  and 
that  it  could  also  be  worked  without  the  legs ;  it  was  held,  that  the 
machine  was  an  entire  one,  within  the  act,  notwithstanding  the  stage 
and  legs  were  wanting.  {%) 

So  where  on  an  inaietment  for  destroying  a  threshing  machine,  it  Destroyiog  the 
appeared  that  the  machine  was  worked  by  water,  and  that  the  pro-  witer-wheel 
secutor,  expecting  a  mob  would  come  to  break  it,  had  had  it  tiucen  ^Jj^bj^*""* 
to  pieces,  and  had  removed  the  pieces  to  a  bam  at  the  distance  of  a 
quarter  of  a  nule,  leaving  no  part  of  it  standing  but  the  water-wheel 
and  its  axis  and  a  brass  joint,  which  was  joined  to  the  axis  of  the 
water-wheel,  and  that  this  water-wheel  was  broken  by  the  prisoners. 
The  water-wheel  had  been  put  up  for  the  sole  purpose  of  working 
the  threshing  machine,  and  bad  never  been  used  for  anything  else, 
except  sometimes  to  work  a  chaff-cutter,  which  was  appended  to 
the  threshing  machine ;  it  was  held  that  the  wheel  was  part  of  the 
threshing  machine,  and  that  the  damaging  it  was  damaging  a  thresh- 
ing macnine  within  the  meaning  of  the  statute,  and  that  it  made  no 
dinerence  that  the  threshing  machine  was  sometimes  worked  by 
horses  when  there  was  a  scarcity  of  water,  {j) 

But  where  the  prosecutor  had  not  only  taken  the  machine  to 
pieces,  but  had  broken  the  wheel  before  the  mob  came  to  destroy  it, 
for  fear  of  having  it  set  on  fire  and  endangering  his  premises ;  and 
it  was  proved,  that,  without  the  wheel,  the  engine  could  not  be 
worked ;  in  this  case  it  was  held,  that  the  remaining  parts  of  the 
machine,  which  were  destroyed  by  the  mob,  did  not  constitute  a 
threshing  machine  within  the  meaning  of  the  statute,  {k) 

Where,  on  an  indictment  for  destroying  a  threshing  machine,  it  Penonscom. 
appeared  that  the  machine   was  broken  by  a  mob,  Patteson,  J.,  PfU^^ 
allowed  the  witnesses  to  be  asked  whether  many  persons  had  not  ^SJ^b"*" 
been  compelled  to  join  the  mob  against  their  wiU,  and  whether  the  mob.     ^ 
mob  did  not  compel  each  person  to  give  one  blow  to  each  threshing 
machine  they  broke ;  and  also  whether,  at  the  time  when  the  pri- 
soner and  a  witness  called  for  the  prisoner  joined  the  mob  they  did 
not  agree  together  to  run  away  fiom  the  mob  the  first  opportunity.  (/) 

The  7  &  8  Geo.  4,  c.  30,  s.  8,  enacts,  "  that  if  any  persons,  7  &  8  6«o.  4, 
riotously  and  tumultuously  assembled  together  to  the  disturbance  of  ^*  ^*  ■•  ^' 
the  public  peace,  shall  unlawfiiUy  and  with  force  demolish,  pull  i^hj!!"^*^ 
down,  or  destroy,  or  begin  to  demolish,  pull  down,  or  destroy  any  a  church, 
church  or  chapel,  or  any  chapel  for  the  religious  worship  of  persons  cl^H*  l^otse, 
dissenting  from  the  united  church  of  England  and  Lrelana,  duly  SiUdSmlor 
registered  or  recorded,  or  any  house,  stable,  coach-house,  outhouse,  any  machinery 
warehouse,  ofiice,  shop,  mill,  malt-house,  hop-oast,  bam,  or  granary,  ^  "y  «»»- 
or  any  building  or  erection  used  in  canying  on  any  trade  or  manu-  ^^J  ** 
&cture,  or  any  branch  thereof,  or  any  machinery,  whether  fixed  or 
moveable,  prepared  for  or  employed  in  any  manufacture,  or  in  any 
branch  thereof,  or  any  steam-engine  or  other  engine  for  sinking, 
draining,  or  working  any  mine,  or  any  staith,  building,  or  erection 
used  in  conducting  the  business  of  any  mine,  or  any  bridge,  wag- 
gon-way, or  tmnk  for  conveying  minerals  firom  any  mine,  every  suck 

(0  Rex  0.  Chubb,  2  Deac.  Cr.  Dig.  J.  A.  J.,  BoUand,  B.,  and  Patteson,  J 
161b.  Salisb.  Sp.  Com.     Vaughan,  B.,  and  (A)  Rcxc.  West,  2  Deac  Cr.  Diff.  1*618. 

P*rko,  J.  Salisb.  Sp.  Com.  Alderson,  J. 

(  j)  Rex  r.  Fidler, 4  C.  &  P.  449.  Park,  ^l)  Rex  v.  Crutchley,  6  C.  &  P.  133. 
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oflTender  shall  be  guilty  of  felony,  and,  being  convicted  diereof, 
shall  snffer  death  as  a  felon.''  (f) 

The  4  &  5  Vict  c.  56,  s.  2,  recites  this  section,  and  so  much  of 
the  act  as  ^*  relates  to  principals  in  the  second  degree  and  acceaBories 
before  the  fact,"  and  enacts,'^  that  from  and  after  the  commencement 
of  this  act  (1st  October,  1841)  if  any  person  shall  be  convicted  of 
any  of  the  said  ofienoes  hereinbefore  last  specified,  whether  as  prin- 
cipal, or  as  principal  in  the  second  d^ree,  or  as  acccBBory  befiwe 
the  &ct,  such  person  shall  not  be  subject  to  any  sentence,  judgment, 
or  punishment  of  death,  but  shall,  instead  of  the  sentence  or  judg- 
ment in  and  by  the  said  act  hereinbefore  recited  ordered  to  be  given 
or  awarded  against  persons  convicted  of  the  said  last-mentioned 
offences,  or  any  of  them  respectively,  be  liable,  at  the  discretbn  of 
the  Court,  to  be  trani^)orted  oeyond  ibe  seas  for  any  term  not  less 
than  seven  years,  or  to  be  imprisoned  for  any  time  not  exceeding 
three  years. 

By  'sec.  4,  **  in  awarding  the  punishment  of  imprisonment  for  any 
offence  punishable  under  this  act,  it  shall  he  lawful  for  the  Court  to 
direct  such  punishment  to  be  with  or  without  hard  labour  in  the 
common  saoi  or  House  of  Correction,  and  also  to  direct  that  the 
offender  diall  be  kept  in  solitary  confinement  for  any  portion  or 
portions  of  such  imprisonment,  whether  the  same  be  with  or  without 
nard  labour,  not  exceeding  one  month  at  any  one  time,  and  not 
exceeding  three  months  in  any  one  year,  as  to  the  Court  in  its  dis* 
cretion  shall  seem  meet"  (m) 

Where  an  indictment  contained  counts  founded  on  the  8tfa  sec- 
tion for  riotously  demolishing  certain  machinery,  and  also  counts 
founded  on  the  third  section  for  destroying  certain  looms,  and  it 
was  objected  that  the  two  sets  of  counts  were  improperly  joined,  as 
the  same  judgment  could  not  be  passed  on  both ;  Baytey,  J.,  said, 
*^  I  see  no  difficulty.  I  do  not  see  that  the  prisoners  will  be  under 
any  disadvantage ;  but  I  will  speak  to  the  Judges  on  the  sabject"  (n) 


(ly  See  ToL  l,p.  270,  for  ^  caaea  de- 
cided upon  this  section. 

(«)  The  4  &  5  Vict  c.  56,  contains  no 
provision  for  the  pmiishment  of  aoceasoriea 
after  the  fact,  and  as  the  offences  mentioned 
in  the  7  &  8  Geo.  4,  c  30,  a.  8,  are  no 
longer  punishable  under  that  statute,  it 
may  be  doubted  whether  accessories  after 
the  het  are  now  punishable  under  sec.  26, 


ante,  p.  546.  If  they  are  not,  tirnn  then 
is  no  express  punishment  proHded  for  saeh 
acoessones,  and  they  are  puniihable  (andsr 
the7&8Gea4,  c23,as.  a  &  9,  and  the 
1  Vict  c  90,  s.  5)  in  the  manner  stated  ia 
note  (v),  ante,  p.  448.  C.  S.  O. 

(n)  Kershaw's  case,  1  Lew.  218.  It  it 
not  stated  in  the  report  how  this  ease  ter- 
minated. 
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CHAPTER  THE  FIFTY-THIRD. 


OF   DESTROYING   AND  DAMAGING   SHIPS  AND  OTHER   VESSELS,   AND 

ARTICLES  THEREUNTO  BELONOINO. 

The  offence  of  unlawfully  and  maliciously  setting Jke  to  ships  and 
other  vessels  has  been  mentioned  in  a  preceding  chapter,  (a)  The 
enactment  there  mentioned  extends  to  other  modes  of  destruction : 
the  former  statute, on  this  subject,  namely,  the  7  &  8  Geo.  4, 
c.  30,  contained  several  general  provisions  against  the  offences  of 
maliciously  damaging  ships  and  otner  vessels,  and  doing  certain  acts 
tending  to  their  immediate  loss  or  destruction,  most  of  which  are  re- 
pealed by  the  1  Vict.  c.  89.  (6) 

llie  7  &  8  Geo.  4,  c.  30,  s.  1 0,  enacts,  **  that  if  any  person  shall  un-  7 1^  g  Geo.  4, 
lawfully  and  maliciously  {c)  damage,  otherwise  than  by  fire,  any  ship  c  30, 1. 10. 
or  vessel,  whether  complete  or  in  an  unfinished  state,  with  intent  to  5?"*^J5ii^ 
destroy  the  same,  or  to  render  the  same  useless,  every  such  oflender  thuibTif«& 
shall  be  guilty  of  felony,  and  being  convicted  thereof,  shall  be  liable, 
at  the  discretion  of  the  Court,  to  be  transported  beyond  the  seas  for 
{tit  term  of  seven  years,  or  to  be  imprisoned  for  any  term  not  ex- 
ceeding two  years;  and  if  a  male,  to  be  once,  twice,  or  thrice  publicly 
or  privatelj  whipped  (if  the  Court  shall  so  think  fit),  in  adaidon  to 
sucn  imprisonment."  \d) 

The  1  Vict  c  89,  s.  4,  enacts  that  **  whosoever  shall  unlawfully  1  Viet  e.  89, 
and  maliciously  set  fire  to,  cast  away,  or  in  anywise  destroy  any  ship  Jrl:     -^ 
or  vessel,  either  with  intent  to  murder  any  person,  or  whereby  the  Sin^&c., 
life  of  any  person  shall  be  endangered,  shall  be  guilty  of  felony,  and  inth  intent  to 
being  convicted  thereof  shall  suffer  death."  (e)  ewnmitmur- 

By  sec.  6,  "whosover  shall  unlawfully  exhibit  any  false  light  or  Htnmaffout 
signal,  with  intent  to  bring  any  ship  or  vessel  into  danger,  or  shall  fcifei^tt 
unlawfully  and  maliciously  do  any  thing  tending  to  the  immediate  to  cmie  sliip- 
loss  or  destruction  of  any  ship  or  vessel  m  distress,  shall  be  guil^  of  '"''•** 
felony,  and  being  convicted  thereof,  shall  suffer  death."  {f) 

By  sec  6,  *^  whosoever  shall  unlawfully  and  maliciously  set  fire  to  Sotting  ire  to 
or  in  anywise  destrov  any  ship  or  vessel,  whether  the  same  be  com-  ^JF*.*""  ▼•■••^ 
plete  or  in  an  unfinished  state,  or  shall  unlawfully  and  maliciously  J^^"**^*^ 


dettroy  tho 


(a)  AnU,  Chap.  On  Arton,  ^.,  p.  553. 

Jb)  The  1  Vict,  c  89,  repeiEOs  the  9th 
1 1th  sections  of  the  7  &  8  Geo.  4, 
e.  30,  and  so  much  of  the  same  act  as 
relates  to  the  punishment  of  principals  hi 
the  second  degree  and  accessories  to  the 
offences  contained  in  those  sections, 
(e)  See  sec.  25,  ttnte,  p.  544. 
{d)  See  sec.  2^  anii,  p.  546,  as  to  prin- 


cipals in  the  second  degree  and  accessories, 
and  see  sec  27,  and  the  1  Vict  c.  90, 
s.  5,  as  to  hard  labour  and  solitary  conine- 
ment,  amte,  p.  547. 

(c)  This  section  is  new. 

{f)  This  section  is  the  same  tm  the 
beginning  of  the  7  &  8  Geo.  4,  c  30,  s.  1 1, 
except  that  the  word  **  unlawfully*' is  intro- 
duced before  the  word  "  exhibit/* 
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person  endea- 
vouring to 
savelfis  life 
from  •  an  V  ship 
wrecked,  &c 
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thereto. 
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nals, dock- 
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set  fire  to,  cast  away,  or  in  anywise  destroy  any  ship  or  vessel,  with 
intent  thereby  to  prejudice  any  owner  or  part  owner  of  such  ship  or 
vessel,  or  of  any  goods  on  bosuxl  the  same,  or  any  person  that  hath 
underwritten  or  ^all  underwrite  any  policy  of  insurance  upon  such 
ship  or  vessel,  or  on  the  freight  thereof,  or  upon  any  goods  on  board 
the  same,  shall  be  guilty  of  felony,  and  being  convicted  thereof,  shall 
be  Uable,  at  the  discretion  of  the  Court,  to  be  transported  beyond  the 
seas  for  the  term  of  the  natural  life  of  such  offender,  or  for  any  term 
not  less  than  fifteen  years,  or  to  be  imprisoned  for  any  term  not  ex- 
ceeding three  years,    (g) 

*  By  sec,  7,  **  whosoever  shall  by  force  prevent  or  impede  any  person 
endeavouring  to  save  his  life  from  any  ship  or  vessel  which  shall  be 
in  distress,  or  wrecked^  stranded,  or  cast  on  shore,  (whether  he  shall 
be  on  board  or  shall  have  quitted  the  same),  shall  be  guilty  of  felony, 
and  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the 
Court,  to  be  transported  beyond  the  seas  for  the  term  of  the  natural 
life  of  such  offender,  or  for  any  term  not  less  than  fifteen  vears,  or  to 
be  imprisoned  for  any  term  not  exceeding  three  years."  (h) 

By  sec.  8,  '^  whosoever  shall  unlawfulTf  and  *tnaliciously  destroy 
any  part  of  any  ship  or  vessel  which  shall  be  in  distress,  or  wreckeo, 
stranded,  or  cast  on  shore,  or  any  goods,  merchandise,  or  articles  of 
any  kind  belonging  to  such  ship  or  vessel,  shall  be  guilty  of  felony, 
and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  tro 
Court,  to  De  transported  beyond  the  seas  for  any  term  not  exceeding 
6fleen  years  nor  less  than  ten  years,  or  to  be  imprisoned  for  any 
term  not  exceeding  three  years.    {%) 

The  12  Gea  3,  c.  24,  relates  to  the  king's  ships  of  war,  arHenala, 
&c.  and  enacts,  ^^  that  if  any  person  or  persons  shall,  either  within 
this  realm,  or  in  any  of  the  islands,  countnes,  forts,  or  places  therennto 
belonging,  wilfully  and  maliciously  set  on  fire,  or  bum,  or  otherwise 
destroy,  or  cause  to  be  set  on  fire,  or  burnt,  or  otherwise  destroyed^ 
or  aid,  procure,  abet,  or  assist  in  the  setting  on  fire,  or  burning  or 
otherwise  destroying  of  any  of  his  Majesty's  ships  or  vessels  of  war, 
whether  the  said  snips  or  vessels  of  war  be  on  float  or  building,  or 
begun  to  be  built,  in  any  of  His  Majesty's  dock-yards,  or  building  or 
repairing  by  contract  in  any  private  yards,  for  the  use  of  his  Majesty, 
or  any  of  his  Majesty's  arsenals,  magazines,  dock-yards,  rope-yardls, 
victualling  offices,  or  any  of  the  buildmgs  erected  uierein,  or  beloi^ 
ing  thereto ;  or  any  timber  or  materisu^  there  placed  for  building 
repairing,  or  fitting  out  of  ships  or  vessels ;  or  any  of  his  Majest}^ 
military,  naval,  or  victualling  stores,  or  other  ammunition  of  war,  or 
any  place  or  places  where  any  such  militaiy,  naval,  or  victualling 
stores,  or  other  ammunition  of  war,  is,  are,  or  shall  be  kept,  plaoea 
or  deposited ;"  the  person  or  persons  guilty  of  any  such  ofience  shall 
be  aajudged  guilty  of  felony,  and  suffer  death  without  benefit  of 
clergy,  {j).  By  the  second  section,  persons  committing  these  offences 
out  of  the  realm,  may  be  indicted  and  tried  for  the  same  either  in 
any  county  within  the  realm,  or  in  the  place  where  the  offence  shall 

(  g)  This  section  is  the  same  as  the  7  & 
6  Geo.  4,  c.  30,  s.  9. 

(A)  This  section  is  the  same  as  the  last 
part  of  the  7  &  8  Geo.  4,  c.  30,  s.  1 1. 

(t)  This  section  is  Uie  same  as  the 
middle  part  of  the  7  &  8  Geo.  4,  c.  30, 


II.    As  to  the  punishment  of  principals 


in  the  second  degree  and 
sec.  1 1,  ante,  p.  bSi  ;  and  as  to  hard  labour 
and  solitary  confinement  see  sec  13,  aa«e, 
p.  654,  and  as  to  the  questicm  of  oudioe 
against  the  owner  in  ofllences  agaiait  this 
statute  see  note  (ii),  oMUy  p.  572. 
{j)  See  anie^  p.  554,  note  (m). 
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have  been  actually  committed^  as  his  Majesty  may  deem  most  ex* 
pedient  for  bringing  such  offender  to  justice,  (k) 

The  1  &  2  (fto.  4,  c.  76,  s.  11,  enacts,  "that  if  any  person  or  i&20eo. 4, 
persons  shall  wilfully  cut  away,  cast  adrift,  remove,  alter,  deface,  c.  75,8.  n. 
sink,  or  destroy,  or  shall  do  or  commit  any  act  with  intent  and  ^[^^JJ'^' 
design  to  cut  away,  cast  adrift,  remove,  alter,  deface,  sink,  or  de-  booy^Saoy-  ' 
stroy,  or  in  any  other  way  injure  or  conceal  any  buoy,  buoy-rope,  ropes,  &c, 
or  mark,  belonging  to  any  ship  or  vessel,  ot  which  may  be  attached  ^^"{'  ^^' 
to  pny  anchor  or  cable  belonging  to  any  ship  or  vessel  whatever,  portation,&e. 
whether  in  distress  or  otherwise,  such  person  or  persons  so  offending 
shall,  on  being  convicted  of  such  offence,  be  deemed  and  adiudgea 
to  be  guilty  or  felony,  and  shall  be  liable  to  be  transported  for  any 
term  not  exceeding  seven  years,  or,  in  mitigation  of  such  punish* 
ment,  to  be  imprisoned  for  any  number  of  years  at  the  discretion  of 
the  Court  in  which  the  conviction  shall  be  made."  (/) 

Besides  the  statutes  which  have  been  thus  cited,  there  are  some  Statutes  of  s 
others  of  a  more  limited  and  local  operation,  which  may  be  briefly  ji|^ttedaiid 
noticed.  The  2  Geo.  3,  c.  28,which  made  provisions  against  dama^ng  ^ioii,  2?3Vict. 
the  ccMrdaee  of  vessels  on  the  Thames,  was  repealed  by  the  2  &  3  Vict.  e.  47, ».  37. 
c.  47,  entitled  "  An  act  for  further  improving  the  police  in  and  near 
the  metropolis;''  but  sec  27  of  that  act  enacts,  that  ** every  person 
who  shall  unlawfully  cut,  damage,  or  destroy  any  of  the  ropes,  cables, 
cordaffe,  tackle,  headfiasts,  or  odier  the  ftuniture  of  or  belonging  to 
any  ship,  boat,  or  vessel  lying  in  the  river  Thames,  or  in  any  of  the 
docks  or  creeks  adjacent  thereto,  with  intent  to  steal  or  otherwise 
unlawfully  obtain  the  same  or  any  part  thereof  shall  be  deemed 
l^ty  of  a  misdemeanor."    Tho  39  Geo.  3,  c.  69  (a  local  act  for  39  Gea  3, 
improving  the  port  of  Jx>ndon),  s.  4,  after  providing  as  to  the  biun-  c.  09. 
ing,  &c.,  of  ships  therein  mentioned,  enacts,  '*  that  if  any  person  or 
persons  shall  knowingly,  wilfiilly,  or  maliciouslv  demolish,  break 
down,  cut,  or  destroy  any  of  the  works  to  be  made  by  virtue  of  this 
act,  or  any  ship  or  vessel  lying  in  the  said  canal,  or  in  any  of  the 
said  docks,  basins,  cuts,  or  other  works;  then  every  such  offender, 
being  convicted  thereof,  shall  suffer  punishment  by  fine,  imprison- 
ment, or  transportation,  at  the  discretion  of  the  Judge,  &c.,  before 
whom  such  offender  shall  be  tried  and  convicted."  And  by  sec  105, 
persons  wilfiilly  or  maliciously  cutting,  &c.,  or  in  any  manner  de- 
stroying any  rope,  &c.,  by  which  any  ship  or  vessel  lying  in  the  said 
canal,  docks,  &c,  or  in  any  place  or  places  in  the  river  Thames, 
between  London  Bridge  and  the  mouth  of  the  river  Lea,  are  moored 
or  fastened,  shall  forfeit  not  exceeding  lOL    The  47  Geo.  3,  sess.  2,  47  ^^  3^ 
c.  2,  s.  57  (local  act),  relates  to  the  damaging,  &c.,  of  shipping,  or  sess.  2,  c.  ^, 


(A)  Some  oflences  of  a  similar  nature 
mwr  be  inquired  of  and  tried  by  courts  mar- 
tial by  tlie  natal  articles  6f  war,  sees.  24 
and  25,  as  given  in  22  Geo.  2,  c  33.  And 
by  the  26th  article,  **  care  slTall  b*  taken  in 
the  Gondnctiiig  and^steering  of  any  of  his 
Majesty's  ships,  that  through  wilfulness, 
negiiffence,  or  other  defaults,  no  ship  be 
sbranded  or  run  upon  any  rocks  or  sanos,  or 

Slit  or  hazarded,  upon  pain  that  such  as 
all  be  found  guil^  therein  be  punished 
by  death,  or  such  other  punishment  as  the 
dfenoe,  by  a  court-martial,  shall  be  judged 
to  deserve.** 


(0  See  various  provisions  of  this  act  as 
to  unlawfully  receiving  anchor^  cables, 
&c.,  or  goods  obtained  from  ships,  on/e, 
p.  270.  By  sec.  36,  the  act  is  not  to 
extend  to  Scotland  or  Ireland;  nor  (by 
sec.  23)  to  ailect  the  Cinoue  Port  act, 
48  Geo.  3,  c.  130,  or  tho  Pilot  act,  48 
Geo.  3,  0.  104.  This  statute  contains 
no  express  provisions  for  the  punishment 
of  principals  in  the  second  degree  and  ac- 
cessories, they  are  therefore  punishable  in 
the  manner  stated  in  note  (n),  anttf 
p.  448. 


TOL.  IL 


Q  Q 
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s.  57.    1  &  2    goods,  &C.,  in  Folkstone  Harbour.    The  1  &  2  Geo.  4,  c.  76,  relates 
Geo.  4,  c.  76.    to  the  jurisdiction  of  the  Cinque  Ports,  and  the  sixth  section  contains 
an  enactment  making  the  cutting  away,  defacing,  &c.,  buoys,  &c.,  a 
felony  punishable  by  transportation  in  words  similar  to  me  1  &  2 
Geo.  4,  c  75,  s.  11.  {m) 
Word*  ••  cut        Upon  the  words  **  cast  away  or  destroy  ^  it  may  be  mentioned 
a^yj>r  di&s-      ^jjat,  upon  the  construction  of  those  words  in  two  statutes,  4  Geo^ 
^*  1,  c.  12,  and  11  Gea  1,  c.  29  (now  repealed)  it  appears  to  have 

been  ruled  that  if  a  ship  were  only  run  aground  or  stranded  u[x>a 
a  rock,  and  were  afterwards  got  off  in  a  condition  capable  of  being 
easily  refitted,  she  could  not  be  said  to  be  cast  away  or  destroyed, 
and  that  the  case  was  not  therefore  within  either  of  those  statutes,  (n) 
As  to  the  A  question  has  twice  arisen,  but  has  not  been  expressly  decided, 

woi!d"ves»el.^'  as  to  what  vessels  are  included  within  the  word  "vessel"  in  the  7  &  8 
Geo.  4,  c.  30.  In  the  first  case  the  prisoner  was  indicted  for  setting 
fire  to  a  bai^,  and  Alderson,  B.,  would  have  reserved  the  question, 
if  the  prisoner  had  been  convicted,  whether  a  baige  was  a  vessel 
within  the  meaning  of  this  statute,  (o)  In  the  second  case  the  pri- 
soner was  indicted  for  damaging  a  certain  vessel  by  beating  a  hole 
in  the  bottom  of  it  The  vessel  in  question  was  a  small  pleasure 
boat,  about  eighteen  feet  long,  and  two  men  could  have  carried  it, 
and  it  was  objected  that  the  legislature  meant  to  apply  the  terms 
"  ship  or  vessel "  only  to  such  vessels  as  were  likely  to  be  under- 
written, and  not  to  small  boats ;  and  that  in  the  7  &  8  Gea  4,  c.  29, 
s.  17,  where  it  was  meant  to  include  boats,  the  words  were  "vessel 
bai]ge,  or  boat,"  clearly  making  a  distinction  between  a  vessel  and  a 
boat  Patteson,  J.,  "  That  the  term  vessel  would  in  common  pai^ 
lance  include  this  boat  is  clear,  but  whether  in  this  act  of  Parliament 
it  was  meant  to  include  such  boats  is  the  question.**  "  I  incline 
to  think  that  this  boat  is  within  the  clause  in  the  act  of  ParUament ; 
but  as  the  word  vessel  must  have  the  same  construction  in  all  other 
acts  of  Parliament,  it  might  lead  to  inconvenience,  and  therefore  if 
necessary  I  will  take  the  opinion  of  the  Judfiies  upon  it"  (p) 
Indictment.  In  the  sa^ie  case  it  was  objected  that  the  indictment  was  bad,  be- 

cause it  did  not  allege  that  the  damage  was  done  ^'  otherwise  thsm  by 
fire ;"  but  it  was  held  to  be  sufficient,  as  it  was  alleged  to  be  done  by 
beating  a  hole  in  the  bottom  of  the  boat  {q) 

(m)  Ante,  p.  593,  and  see  the  1  &  2  this  case,  an/c.  p.  56& 

Geo.  4,  c.  76,  as  to  other  offences  com*  (p)  Rex  v.  Bowyer,  4  C  &  P.  &S9. 

mittcd  within  this  jurisdiction.  Verdict  not  gniltv.    Coald  a  corricle  be 

(n)  De  Londo's  case,   1765.    2  East,  considered  a  vessel  within  this  statute  ? 

P.  C.  c.  22,  s.  42,  p.  1098.  {q)  Rex  o.  Bowyer,  iv^ira. 

(o)  Rex  V.  Smith,  4  €.  &  P.  569.    See 
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CHAPTER  THE  FIFTY-FOURTH. 


OF  WILFUL  OR  BIALICIOUS  BABCAGE  TO  REAL  OR    PERSOlfAt 
PROPERTY  NOT  OTHERWISE  PROYIDlCD  FOR. 

The  7  &  8  Geo.  4,  c.  30^  &  24,  enacts,  ^'  that  if  any  person  shall  PunotA  totH" 
wilfully  or  maliciously  (a)  commit  any  damage,  injuiy,  or  spoil  to  or  "aitting  da- 
ujx>n  any  real  or  personal  property  whatsoever,  either  of  a  public  or  !!^^^^ 
private  nature,  for  which  no  remedy  or  punishment  is  hereinbefore  any  case  not 
provided,  eveiy  such  person,  being  convicted  thereof  before  a  justice  P'^J^J*? 
of  the  peace,  snail  forfeit  and  pay  such  sum  of  money  as  shall  appear  ^I'be  ooml 
to  the ,  ustice  to  be  a  reasonable  compensation  for  the  damafl;e,  injuiy,  pelled  by  a 
or  spoil  so  committed,  not  exceeding  the  sum  of  five  pounds ;  which  a«tw«  ^  V^T 
sum  of  money  shall,  in  the  case  of  private  property,  be  paid  to  the  ^^xoeeSiojE 
party  aggrieved,  except  where  such  party  shall  have  been  examined  fre  pounds^ 
m  pix)ofof  the  offence ;  and  in  such  case,  or  in  the  case  of  property 
of  a  public  nature,  or  wherein  any  pubUc  right  is  concerned,  the 
money  shall  be  applied  in  such  manner  as  eveiy  penalty  imposed  by  Application  of 
a  justice  of  the  peace  under  this  act  is  hereinafter  directed  to  be  ap-  *^®^T|Jf^ 
phed  I  and  if  such  sum  of  money,  together  with  costs  (if  ordered)  •'^■'^®** 
shall  not  be  paid  either  immediately  after  the  conviction,  or  within 
such  period  as  the  justice  shall  at  the  time  of  the  conviction  appoint, 
the  justice  may  commit  the  offender  to  the  common  gaol  or  house 
of  correction,  there  to  be  imprisoned  only,  or  to  be  imprisoned  and 
kept  to  hard  labour  as  the  justice  shall  think  fit,  for  any  term  not 
exceeding  two  calendar  months,  unless  such  sum  ana  costs  be 
sooner  paid :  provided  always,  that  nothing  herein  contained  shall  Proviso. 
extend  to  any  case  where  the  party  trespassing  acted  under  a  &ir 
and  reasonable  supposition  that  he  had  a  right  to  do  the  act  com- 
plained of,  (b)  nor  to  any  trespass,  not  being  wiUul  and  maliciousi 
committed  in  hunting,  fishing,  or  in  the  pursuit  of  game,  but  that 
every  such  trespass  shall  be  punishable  in  the  same  manner  as  before 
the  passing  of  tnis  act" 

(a)  See  sec  25,  atUct  p.  544.  party  acted  under  sucb  fair  and  reasonable 

(ft)  It  is  a  question  for  the  magistrates,      supposition  that  be  had  a  right  to  do  the 
under  all  the  eircumstanees,  wheUier  the      act«    Reg.  «.  Dodson,  9  Ad.  &  £11.  704. 


a  Q  2 
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BOOK    THE    FIFTH. 


OF  OFFENCES  WHICH  MAY  AFFECT  THE  PERSONS 
OF  INDIVIDUALS  OR  PROPERTY. 


CHAPTER  THE  FIRST. 


OF   PERJURY   AND  SUBOBNATION  OP   PRRJITRY. 


Perjury  by  the 
common  law. 

iff  .ii^     ll 


Pbrjury,  by  the  common  law,  appears  to  be  a  wilful  false  oath  \€0  Uj 

>,  being  lawfully  required  to  depose  th  ' ^ 

roceedine  in  a  Coort  of  justice,  sweare  absolutely  in  a  matter  ofb(7> 


by  one  who, 


the  tnith  in  anylfJ^f/) 


I  some  consequence  to  the  point  in  question,  whether  he  be  believed 
or  not  (a)  ^ 

oaiionuuMNi oi ..   'Subomation  of  perjury  by  the  common  law  is  an  ofienoe  in 
common'iaw^   F^^g  A  °><ui  to  take  a  false  oath  amounting  tp^peijniy.^wbi 
^  t^  *   ^  ^  *    Itually  tdces  such  oath.     But  it  seems  clear  that  if  the  person,  ind 

lL^'^l^Ilz^mJ^aL  ^  ^^^  ^'^  ^*^*  do  not  actually  take  it,  the  person  by  whom 

^y^  /T^\P^        he  was  so  incited  is  not  guilty  of  subornation  of  perjury,  yet  it  is 

v^"^^  '^     certiun  that  he  is  liable  to  be  punished,  not  only  by  fine,  but  also 

by  in&mous  corporal  punishment  (i) 

Inciting  a  witness  to  ly ve  fariieular  evidence,  where  the  inciter 
does  not  Know  whether  it  is  true  or  false,  isT  high  misdemeanor. 
especially,  if  the  inciter  being  attorney  on  one  side  gets  himseH 
employed  for  that  purpose  by  the  other  side ;  at  least,  if  the  evi- 
dence is  given  accoraingly.  The  indictment  chaiged  that  the 
defendant,  an  attorney,  being  retained  to  defend  Wood  against  a 
charge  of  picking  Lewises  podcet,  deceitfully  procured  himself  to  be 
employed  by  Lewis,  and  persuaded  Lewis  to  swear  before  the 
grand  jury  that  he  did  not  know  who  picked  his  pocket,  which 
he  did,  and  no  bill  was  returned.  An  objection  was  made  dial 
I^ewis^s  evidence  was  not  stated  to  have  been  &lse;  but,  upon  a 
case  reserved,  the  Judges  thought  it  unnecessary,  as  the  defend- 
ant's crime  was  the  same,  unless  he  knew  it  to  be  true,  and  thai  he 
should  have  proved,  (c) 


(a)  1  Hawk.  P.  C.  c.  69,  t.  1.  3  last. 
164.  Com.  Dig.  tit.  Jtulwt  of  Paooe,  B. 
102.    Bm.  Ab.  tit.  Perjury, 

(6)  I  Hawk.  P.  C.  c  69,  s.  10.  Bac. 
Ad.  tit.  Pajwyf  and  the  authoritiefl  there 


cited. 

(c)  Rei  9.  Edwards,  East.  T.  1764, 
MS.  Bayley,  J.  Andes  to  dissaadiBg 
witnesses  from  ginng  evidence,  see  vol  1, 
p.  182. 
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The  fiJae  oath  muat  be  wilfuL  and  taken  with  some  dqpree  of  The  fabe  oath 


deliberation^  for   if  upon  the  whole  circumstances  of  the  case  it  mMt  be  wilfij, 
shall  appear  probable  that  it  was  owing  rather  to  the  weakness  ^^^^^ 
than  pierverseness  of  the  party,  as  where  it  was  occasioned  by  sur-  degree  of  de- 
prise,  or  inadvertency,  or  a  mistake  of  the  true  state  o(  the  question,  liberation. 
It  cannot  but  be  hard  to  make  it  amount  to  voluntary  and  corrupt 
perjury,  which  is  of  all  crimes  whatsoever  the  most  mfamous  and 
aetestable.  (d) 

It  has  been  said  that  no  oath  will  amount  to  periurv,  unless  itriAmanmav 
be  sworn  absolutely   and   dirytly,   and>   therefore,  that  he  who!  be  indicteA  for 
.swears  a  thing  according  as  he   thinks,  rememhers.   or  believes,%^^j^l\^^ 
qmnoti  in  respect  of  such  an  oath,  be  found  guilty  of  perjury,  (e)  heMteveva 
But  De  Grey,  LcL  C.  J.,  appears  to  have  laid  down  a  aifferent  f«ct  to  be  true. 
doctrine,  (f)    And  Lord  Mansfield,  C.  J.,  is  stated  to  have  said, 
''It  is  certainly  true  that  a  man  may  be  indicted  for  penury  in 
swearing  that  he  believes  a  fact  to  be  true  which  he  must  know  to 
be  false."  (g)    It  is  further  said  that,   upon   this  question  being 
agitated  in  the  Court  of  Common  Pleas,  all  the  Judg^  were  unani- 
mous that  belief  was  to  be  considered  as  an  absolute  term,  and  that 
an  indictment  might  be  supported  upon  such  a  statement  (A)     But 
it  has  been  holden  that  perjury  cannot  be  assigned  upon  an  asser- 
tion the  correctness  of  which  depends  upon  the  construction  of  a 
deed.  (•) 

I  The  important  re<|uisites  in  a  case  of  peijury  appear  to  be  these  : 
Ihe  false  oath  must  be  taken  in  a  judicial  proceedings  before  a  awi- 
peteni  ymsdjctiwiy  and  it  must  be  material  to  the  question  <fe-| 
pending,  (k) 

With  respect  to  the  falsity  of  the  oath  it  should  be  observed.  The  oath  most 
that  it  has  been  considered  not  to  be  material  whether  the  fact,  ^  '•''®' 
which  is  sworn,  be  in  itself  true  or  false ;  for,  howsoever  the  thing 
sworn  may  happen  to  prove  agreeable  to  the  truth,  yet,  if  it  were 
not  known  to  be  so  by  him  who  swears  to  it.  his  offence  is  altogether 
as  great  as  if  it  had  been  false,  inasmuch  as  he  wilfully  swears  that 
be  knows  a  thing  to  be  true  which  at  the  same  time  he  knows 
nothing  of,  and  impudently  endeavours  to  induce  those  before  whom 
he  swears  to  proceed  upon  the  credit  of  a  deposition  which  any 
stranger  might  make  as  well  as  he.  (/) 

The  oath  must  be  taken  either  in  a  judicial  proceeding,  ot  in 
some  other  public  proceeding  of  the  like  nature,  wherein  the  K!mg's 
honour  or  mterest  are  concerned ;  as,  before  commissioners  ap- 
pointed by  the  King  to  inquire  of  the  forfeitures  of  his  tenants,  or 
of  defisctive  titles  wanting  the  supply  of  the  King's  patents.  But 
it  is  not  material  whether  the  Court,  m  which  a  mise  oath  is  taken, 
be  a  Court  of  record  or  not,  or  whether  it  be  a  Court  of  common 


The  oath  must 
be  taken  in  a 
jadiciai  pro- 
ceeding. 


law,  or  a  C^ourt  of^^uity,  or  civil  law,  &c.,  or  whether  the  oath  be 
taken  in  the  face  of  the  Court,  qt  out  of  it  before   persons  au- 


(<0  1  Hawk.  P.  C.  c.  69,  B.  2. 

(e)  3  Inrt.  166. 

( / )  Miller**  case,  3  WiU.  427.  2 
Black.  Rep.  881. 

ig)  Pedley'i  case,  1  Leach.  325. 

(A)  Anon.  C.  P.  Mich.  T.  1780.  1 
Hawk.  P.  C.  c.  69,  s.  7,  note  (a),  p.  88, 
(ed.  1795.) 

{i)  Rex  0.   CrcspignjT,    cor.    Kenyon, 


C.  J.     I  Esp.  280. 

(A)  By  Lord  Mansfield,  C.  J«,  in  Box  n. 
Aylett.  1  T.R.  09. 

(/)  1  Hawk.  P.  C.  c.  69,  a.  6.  Rex  9^ 
Edwards,  cor.  Adams,  B.,  Shrewsbury 
Ijent  Ass.  1764  ;  and  subsequently  consU 
dered  of  by  the  Judges,  MS.  And  see  per 
Lawrence.  J.,  in  Rex  v.  Maw  bey  and 
others,  6  T.  R.  619. 
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I[  thorized  to  examine  a  matter  depending  in  it,  as,  before  the  sheriff 


Affidavit  of  an 
attontey  in 
answer  to  an 
application 
aj^inst  him. 


Oath  to  prcK» 
cure  a  mar- 
riage liccnoe. 


on  a  writ  of  inquiry,  &c.,  or  whether  it  be  taken  in  relation  to  thei 
meritg  of  a  cause,  or  in  a  collateral  matter,  as,  where  one  who  offers 
himself  to  be  baillor  another,  swears  tCat  his  substance  is  greater] 
than  it  is.  (m)  But  neither  a  false  oath  in  a  mere  private  matter,  as 
in  making  a  bargain,  &c.,  nor  the  breach  of  a  promissory  oath, 
whether  public  or  private,  are  punishable  as  perjury,  (n) 

In  a  case  where  peiju^  was  asslmed  upon  an  affidavit  of  an 
attorney  of  the  Court  of  fang's  Bench,  made  in  answer  to  a  chaige 
exhibited  a8:ainst  him  in  a  summary  way,  for  having  in  his  pos- 
session blank  pieces  of  paper  with  affidavit  stamps,  and  the  signa- 
tures of  a  master  extraormnary  in  Chancery  and  another  person  at 
the  bottom  of  the  papers,  an  objection  was  taken  in  arrest  of 
judgment  that  the  indictment  did  not  shew  that  the  affidavit  of 
the  defendant  was  made  in  any  legal  proceeding.  It  was  urged 
that  the  Court  had  no  right  to  call  on  the  defendant  summarily  to 
answer  any  complaint  against  him  merely  because  he  was  an  at- 
torney, unless  in  a  case  touching  the  defendant's  office  as  an 
attorney,  in  his  conduct  towards  some  of  the  suitors  of  the  Court, 
or  for  a  breach  or  contempt  of  some  rule  or  order  of  the  Court,  or 
for  some  matter  touching  the  proceedings  or  process  of  the  Coiut, 
none  of  which  were  stated ;  or,  if  the  paper  found  in  the  defend- 
ant's custody  could  have  been  the  object  of  a  summary  inquiry, 
(not  having  been  used  or  attempted  so  to  be,  nor  having  a 
proper  stamp)  it  could  only  have  been  in  the  Court  of  Chancery, 
where  the  paper  could  have  been  used,  if  at  all,  and  not  in  the 
Court  of  Kmgs  Bench,  wherefore  all  the  proceedings  respecting  it 
were  coram  non  judice,  and  could  not  be  the  subject  of  an  indict- 
ment for  perjuiy.     But  this  objection  was  aflerwanls  abandonecL  (o) 

It  has  been  doubted,  whether  a  false  oath  taken  in  Doctors'  Com- 
mons, for  the  purpose  of  obtaining  a  marriage  licence,  amounts 
to  peijury.  (p)  And  the  same  doubt  was  entertained  in  a  subse- 
quent case,  where  the  defendant  was  indicted  for  perjury  in  an 
iffidavit  in  Doctors'  Commons,  in  order  to  obtain  a  licence  to  marry 
one  C.  Hill,  spinster,  to  which  he  swore  that  he  knew  no  lawful 
impediment,  whereas  in  truth  and  in  fact  he  knew  she  was  the 
wire  of  another  man.  {q)  And  it  has  been  lately  decided  that  a 
false  oath  before  a  surrogate,  taken  in  order  to  procure  a  marriage 
licence,  will  not  support  a  prosecution  for  perjury;  and,  further, 
that  if  tbe  mdictment  only  chaises  the  taking  the  false  oath  without 
stating  that  it  was  for  the  purpose  of  procuring  a  licence,  or  that  a 
licence  was  procured  thereby,  tne  party  cannot  be  punished  there- 
upon as  for  a  misdemeanor.  The  indictment  stated  that  the  pri- 
soner, being  minded  to  procure  a  marriage  between  himself  and 

(m)  1  Hawk.  p.  C,  c.  69,  a.  3.  Bac. 
Abr.  tit.  Perjury  (A). 

(»)  Id.  ibid. 

{o)  Rex  V.  Cronley,7  T.  R.315. 

\p)  Alexander's  case,  O.  B.  1767.  1 
Leach,  63.  The  point  was  submitted  to 
the  consideration  or  the  twelve  Judges,  and 
several  times  agitated  ;  but  the  result  was 
not  communicated,  as  the  prisoner  died  in 
Newgate. 

(7)  Woodman*s  case,  O.  B.  1768.  1 
liOach,  64,  note  (a).    The  point  appears 


to  have  been  submitted  also  in  this  case  to 
the  consideration  of  the  twelve  Judges ; 
but  their  opinion  was  not  publicly  comma- 
nicated.  In  3  Chit  Crim.  L.  713,  a  pre- 
cedent is  given  of  an  information  by  the 
attorney-general  for  a  misdemeanor  in 
procuring  a  marriage  with  a  minor,  by  Mse 
allegations ;  and  in  the  note  (a\  it  is  said, 
*'  It  seems  doubtful  whether  an  indictment 
for  perjury  could  have  been  supported  m 
this  case :  but  it  seems  most  mnoiKible  that 
it  might. "  And  1  l4each,  63,  is  refcrred  ta 
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A.  B.,  went  before  a  surrogate,  and  was  sworn  to  ai  affidavit  in 
writing,  that  the  said  A«  B.  had  been  residing  four  weeks  in  the 
parish  of  S.,  whereas  she  had  not,  and  so  he  nad  committed  per- 
jury ;  and  the  indictment  had  all  apt  allegations  of  an  indictment 
for  perjury.  But  a  case  being  reserved  upon  the  question  whether 
on  such  an  affidavit  the  party  could  be  prosecuted  for  perjury,  and 
if  not,  whether  upon  this  indictment  any  offence  was  charged,  the 
Judges  were  unanimous  that  upon  an  oath  before  a  surrogate,  per- 
jiury  could  not  be  assigned;  and  that  as  this  indictment  did  not 
charge  that  the  defoncmnt  took  the  oath  to  procure  a  licence,  or 
that  he  did  proaire  one,  no  punishment  could  be  inflicted,  and  he 
was  therefore  pardoned,  (r)  It  appears,  however,  from  this  case, 
that  if  the  purpose  of  such  an  oath  is  to  obtain  a  licence,  and  the 
licence  is  obtained,  and  marriage  had,  the  party  may  be  indicted  as 
Jbr  a  misdemeanor.  The  nature  of  the  oath  at  present  required  to 
DC  taken  before  tlie  surrogate  is  described  in  the  4  Geo.  4,  c.  76, 
8.  14,  and  by  section  23  of  that  statute,  when  a  marriage  has  been 
eflfected  between  parties  under  afire,  contrary  to  the  act,  by  means  of 
a  false  oath  or  fraud,  certain  proceedings  are  given  by  which  the 
guilty  party  may  be  made  to  forfeit  all  property  accruing  from  the 
marriage. 

As  a  suit  will  be  abated  by  the  death  of  jt  co-plaintiff,  unless  the 
death  be  suggested  according  to  the  8  &  9  Wm.  3,  c.  11,  s.  6,  it 
has  been  ruled  that  if  a  co-plaintiff  die,  after  issue  joined,  a  trial 
without  such  suggestion  on  the  record  would  be  extra-judiciaU  and 
that  no  penury  could  be  assigned  upon  any  false  evidence  given  at 
such  trial,  {s) 

The  oath  must  be  taken  before  a  competent  lurisdiction,  that  i8,ll  And  it  nuirt 
before  some  person  or  persons  lawfully  authorized  to  administer  it[[|>^J|^^ 
So  that  a  false  oath  taken  in  a  court  of  requests,  in  a  matter  concem-fltent  jurisdic- 
ing  lands,  has  been  holden  not  to  be  indictable,  that  court  having  no  tkm. 
jurisdiction  in  such  cases,  {t)  And  it  seems  clear,  that  no  oath  wnat- 
soever  taken  before  persons  acting  merely  in  a  private  capacity,  or 
before  those  who  take  upon  them  to  administer  oaths  of  a  public 
nature,  without  legal  authority  for  their  so  doing,  or  before  those 
who  are  legally  authorized  to  administer  some  kinos  of  oaths,  but  not 
those  which  happen  to  be  taken  before  them,  or  even  before  those 
who  take  upon  them  to  administer  justice  by  virtue  of  an  authority 
seemingly  colourable,  but  in  truth  unwarrantable  and  merely  void, 
€!an  ever  amount  to  perjuries  in  the  eye  of  the  law,  because  they  are 
of  no  manner  of  force,  but  are  altogetner  idle,  (u)    But  a  folse  oath 
taken  before  commissioners,  whose  commission  at  the  time  is  in 
strictness  determined  by  the  demise  of  the  king,  is  perjury,  if  taken 
before  such  time  as  the  commissioners  had  notice  of  the  demise ;  for 
it  would  be  of  the  utmost  ill  consequence  in  such  case  to  make  their 
proceedings  wholly  void  (x) 


(r)  Rexo.  Fonter,  East.  T.  1821,  MS. 
Bayley.  J.,  and  Ruas.  &  Ry.  459. 

(«)  Rex  V.  Cohen,  I  Stark.  R.  511. 

(0  Buxton  o.  Gouch,  3  Salk.  269. 

(»)  1  Hawk.  P.  C.  c.  69,  8.  4,  and  the 
authorities  there  cited  ;  and  4  Black.  Com. 
1 37,  where  it  is  said  "  it  is  much  to  bo 
questioned  bow  far  any  magistrate  is  justifi- 
able in  taking  a  volttntary  aJidavU  in  an] 


extra-judicial  matter,  as  is  now  too  frequent 
U|K>n  every  petty  occasion,  since  it  is  more 
than  possible  that  by  such  idle  oaths  a  man 
may  frequently  in  forn  conjtcietUue  incur 
the  guilt,  and  at  the  same  time  evade  the 
temporal  penalties  of  perjury."  See  the 
5  &  6  Wm.  4,  c.  62.  s.  \3,po»t,  p.  617. 

(*)  1  Hawk.  P.  C.  c.  69,  s.  4.      Bac. 
Ab.  tit  Perjury  {X). 
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The  oath  must 
be  material  to 
the  queitioiy  «| 
dependfaig. 


The  oftth  muat  be  material  to  the  question  dependirip; ;  for  if  it  beUto 
wholly  foreign  Irom   ttie  purpose^  or  altogether  immaterial.  andUt^-o 
neither  m  anV  way  pertinent  to  the  matter  in  qaestion,  nor  tending  [c^^ 
to  aggravate  or  extenuate  the  damages,  nor  likely  to  induce  th< 


to  aggravate  or  extenuate  the  damages,  nor  likely  to  inauce  tne  jui^ 
to  fpve  the  readier  credit  to  the  BuoiBtantial  part  of  the  evidence,  it 
cannot  amount  to  peijuiy,  because  it  is  wholly  idle  and  insignificant; 
as,  where  a  witness  indroduces  his  evidence,  with  an  impertinent 
preamble  of  a  story  concerning  previous  fiEu^ts,  not  at  all  reiatii^  to 
what  is  material,  and  is  guilty  ofa  falsity  as  to  such  facts,  (y)  And 
it  appears  to  have  been  determined,  that  where  a  witness,  being 
asked  by  a  Judge  whether  A.  brought  a  certain  number  of  sheep 
from  one  town  to  another  all  together,  answered,  that  he  did  so^ 
whereas  in  truth  A.  did  not  bring  Uiem  all  together,  but  put  at  one 
time  and  part  at  another,  yet  such  witness  was  not  guilty  of  peijory, 
because  tne  substance  of  the  question  was,  whether  A.  did  bring 
them  at  all  or  not,  and  the  manner  of  bringing  them  was  only  a  cir* 
cumstance.  And  that,  upon  the  same  ground,  where  a  witness,  being 
asked  whether  a  particular  sum  of  money  were  paid  for  two  things  in 
controversy  between  the  parties,  answered  that  it  was,  whereas,  in 
truth,  it  was  paid  only  for  one  of  them  by  agreement,  such  witness 
ought  not  to  be  punished  for  perjury ;  because,  as  the  case  was,  it 
was  not  material  whether  the  sum  were  paid  for  one  or  both.  And 
it  is  also  said  to  have  been  resolved,  that  a  witness  who  swore  that  a 
man  drew  his  da^cr,  and  beat  and  wounded  J.  S.,  whereas  in  truth 
he  beat  him  wim  a  stafF,  was  not  guilty  of  perjury,  because  the 
beating  only  was  material,  (s) 

But  upon  these  decisions  it  is  remarked,  that  perhaps  in  all  these 
cases  it  ought  to  be  intended,  that  the  question  was  put  in  such  a 
manner,  that  the  witness  might  reasonably  apprehend  that  the  sole 
design  of  putting  it  was  to  be  informed  of  the  substantial  part  of  iu 
which  might  inauce  him  through  inadvertency  to  take  no  notice  of 
the  circumstantial  part,  and  give  a  general  answer  to  the  substantial : 
for  otherwise,  if  it  appear  plainly  that  the  scope  of  the  question  was 
to  sift  him  as  to  his  knowledge  of  the  substance,  by  examining  him 
strictly  concerning  the  circumstances,  and  he  gave  a  particular  and 
distinct  account  of  the  circumstances  which  auerwaros  appears  to 
be  fiJse ;  surely  he  cannot  but  be  guilty  of  peijury,  inasmuch  as 
nothing  can  be  more  apt  to  incline  a  jury  to  give  credit  to  the  sub- 
stantial part  of  a  man's  evidence,  than  his  appearing  to  have  an  exact 
and  particular  knowledge  of  all  the  circumstances  relating  to  it  (a) 
^tlalf^n^'  And  it  is  spoken  of  as  a  reasonable  opinion,  that  a  witness  may  be 
terial,  it  U  ~  guilty  of  perjury  in  respect  ofa  false  oath  concerning  a  mere  <;?ireiim» 
safficieiit.  Stance,  if  such  catb  have  a  plain  tendency  to  corroborate  the  more 
matenJ^MUt  of  the  evidence  ;  as  if  in  trespass  for  spoiling  the 
plaintiff's  close  with  the  defendant's  sheep,  a  witness  swears  that  he 
saw  such  a  number  of  the  defendant's  sheep  in  the  close ;  and  being 
asked  how  he  knew  them  to  be  the  defendant's,  swears  that  he  knew 
them  by  such  a  mark,  which  he  knew  to  be  the  defendant's  marie, 
whereas,  in  truth,  the  defendant  never  used  any  such  mark,  {b)  And 
it  appears  to  have  been  holden  not  ^o  be  nec^f  f^ry  that  it  should  h^ 

(y)  Rex  w.  Griepe,  1  Lord  Raym.  256.  (a)  1  Hawk.  P,  C  c.  69,  s.  8. 

Bac.  Ab.  tit.  Pef;ttry( A).  (i)    Bac    Ab.    tit    Ptijury    (A).    1 

(t)  2   Roll.    41,   42/369.     Hetl.  D7.  Hawk.  P.  C.   c.  69,  8.  8.    See  Reg.  ». 

I  Hawk.  P.  C.  c  69,  s.  8.  Gardiner, /nm<,  p.  633,  et  aeq. 
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shewn  to  what  det^ree  the  poiat  in  which  a  man  is  periui^  waij  ma* 
terial  to'the  jasoel  and  that  it  will  be  suflScient  it  the  point  were 
ciroumstantiaiiv  material  (c)    And  stiU  less  is  it  necessary  that  the  it  oeednot  be 
evii^nce  be  su&cient  for  the  plaintiff  to  recover  upon,  since  evidence  suffident  to 
may  be  vefy  material,  and  yet  not  full  enough  to  prove  directly  the  El^JIf  ;?* 
point  m  question,  (a)  In  a  modern  case,  where  A.  advanced  money  tion. 
to  B.  on  two  distinct  mortgages,  upon  one  of  which  the  security  was 
insufficient,  and  &  assigned  the  equity  of  redemption  in  both  to  C, 
who  assigned  the  insufficient  estate  to  an  insolvent,  and  filed  a  bill 
against  A.  to  redeem  the  other,  to  which  bill  A.  put  in  his  answer, 
and  therein  denied  having  had  notice  of  the  assignment  to  the  insol- 
vent; it  was  holden  that  the  notice  was  a  material  fact  upon  which 
penury  might  be  assigned.  (0) 

Upon  an  indictment  for  perjury  in  an  answer  to  a  bill  filed  against  Peijury  cannot 
the  defendant  in  Chancery,  stating  that  the  defendant  promised  to  be  asngned 
pay  Martin  1000/L  as  a  marriage  portion,  when  he  was  about  to  ^q^J^^ 
many  the  defendant's  niece ;  the  defendant,  by  his  answer,  insisted  denying  a'^' 
that  as  there  was  no  promise  in  writing,  he  was  entitled  to  the  benefit  promiie  abso- 
of  the  Statute  of  Frauds,  but  as  to  the  fact,  denied  that  he  had  ever  {S|^,J,J^t^^^ 
made  any  such  promise,  on  which  denial  perjury  was  assigned.  Lord  of  frandf. 
Kenyon,  C.  J.  said,  that  '*  he  thought  this  was  not  such  a  material 
fact  as  would  support  the  indictment     This  promise  was  absolutely 
void,  and  supposing  it  in  &ct  to  have  taken  place  and  acknowledged 
by  the  defenoant,  could  not  be  enforced  eitner  at  law  or  in  equitr ; 
that  Court  had  no  power  to  decree  a  performance  of  it  It  might  be 
a  fidse  swearing,  but  did  not  amount  to  what  the  law  denominated 

80  where  upon  an  indictment  for  perjury,  alleged  to  have  been  Perjury  cannot 
committed  in  an  answer  to  a  bill  filed  in  Chancery,  it  appeared  that  ^  assigned 
the  bill  was  filed  against  the  defendant  and  Robinson,  in  order  toawoi^"' 
to  compel  the  specific  performance  of  a  contract  for  the  purchase  of  contract  for 
a  fifcehold  estate,  and  it  was  not  stated  in  the  bill  that  tne  contract  the  sale  of 
was  in  writing,  but  it  was  alleged  that  the  defendants  had  firequently 
since  the  contract  was  entered  into,  admitted  that  the  plaintiro  were 
interested  in  the  purchase ;  and  the  defendants  in  their  answer 
pleaded  that  the  alleged  agreement  not  being  in  writing,  was  within 
the  fourth  section  of  the  Statute  of  Frauds  and  could  not  be  enforced, 
and  also  denied  the  agreement  as  set  forth  in  the  bill,  and  denied 
that  they  ever  admitted  that  the  plaintifis  were  interested  in  the  pur- 
chase as  stated :  and  upon  these  denials  peijury  was  assigned.     It 
was  admitted  that  the  agreement  was  not  in  writing,  and  that  there  was 
not  any  memorandum  or  declaration  of  trust  respecting  it     It  was 
objected  that  the  alleged  perjury  was  not  material  or  relevant  to  the 
matter  in  issue  in  Chancery ;  the  agreement  not  being  in  writing,  the 
defendant  relied  on  the  Statute  of  Frauds  as  a  good  ground  of  defence. 
The  denial  therefore  of  an  agreement  which  the  Court  had  no  power 
to  enforce,  was  immaterial  and  irrelevant  to  the  investigation  of  the 
sevend  matters  in  the  bill     The  counsel  for  the  proseaition  dted 
Bartleit  v.  PickersgiU,  {g)  where  a  party  was  convicted  of  perjury 
for  the  denial  of  a  parol  agreement  for  the  purchase  of  an  estate, 

(o)  Rex  Ok  Griepe,  I  Ld.  Raym,  256.  Peake,  N.  P.  R.  138. 

(d)  Reg.  o.  Rhodes  and  Cole,  2  Ld.  (/}  Rex  v.  Benesech,  Peakc,  Add.  C. 
Rajm.  886.  93. 

(e)  Rex  o.  Pepys,  oor.  Kenyon,  C.  J.,  C^)  4  Burr.  2255.     4  East,  677,  in  notis. 
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But  where  a 
bill  is  filed  to 
set  aside  a 
written  con- 
tract on  the 
ground  of 
vaud,  a  party 
may  be  guilty 
of  perjury  in 
swearing 
falsely  as  to 
terms  of  the 
contract  not 
contained 
in  writing. 
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which  parol  agreement  a  Court  of  Equity  had  refused  to  enfcxce. 
Abbotty  Ld.  C.  J. — *^  It  does  not  appear  from  the  short  statement  of 
the  case  which  has  been  cited,  and  which  is  not  very  distinctly 
reported,  whether  the  Statute  of  Frauds  was  there  pleaded  and  relied 
on.  But  in  the  present  case  the  defendants  have  in  their  answer 
pleaded  the  statute,  and  insisted  that  this  agreement  not  being  in 
writing,  and  relating  to  the  sale  of  land,  is  within  the  fourth  section 
of  that  statute,  and  cannot  be  enforced.  As  a  Judge  of  a  Court  of 
common  law,  it  is  competent  for  me  to  form  my  opinion  upon  the 
construction  of  this  statute,  although  I  cannot  be  presumed  to  know 
how  a  Court  of  E^quity  might  deal  with  it  The  statute,  for  the  wisest 
reasons,  declares  diat  agreements  of  this  description  shdl  not  be 
enforced  unless  they  are  reduced  into  writing.  These  defendants, 
therefore,  having  insisted  upon  the  statute  in  their  answer,  the 
question  is,  whether  under  such  circumstances  the  denial  of  an 
agreement,  which  by  the  statute  is  not  binding  upon  the  parties,  is 
material ;  I  am  of  opinion  that  it  was  utterly  immaterial.  It  is  neces- 
sary that  the  matter  sworn  to  and  said  to  be  &lse,  should  be  material 
and  revelant  to  the  matter  in  issue :  the  matter  here  sworn  is  in  my 
judgment  immaterial  and  irrelevant,  and  the  defendant  must  be 
acquitted."  (A) 

But  where  an  indictment  stated  that  a  bill  was  filed  in  Chancery 
against  the  defendant,  stating  an  agreement  to  purchase  certain 
vmeat,  to  be  fiaid  for  by  draft  at  three  months,  which  agreement  was 
not  reduced  into  writing,  and  that  afterwards  a  bought  note  was 
delivered  to  the  defencu^t,  which  note  did  not  contain  fully  the 
terms  of  the  agreement;  that  the  defendant  brought  an  action  and 
recovered  a  verdict,  and  that  he  was  enabled  to  obtain  such  verdict 
by  reason  of  his  fraudulently  concealing  the  true  terms  of  the  agree- 
ment, and  the  bill  prayed  that  one  of  the  terms  of  the  contract  mia^t 
be  declared  to  be  that  the  purchase  money  should  be  paid  by  a  bill  of 
exchange,  payable  three  months  after  date;  and  the  defendant  by  his 
answer  denied  the  parol  agreement  stated  in  the  bill,  and  the  bill  was 
dismissed,  and  the  denial  by  the  defendant  was  the  subject  of  the 
indictment  for  perjury.  It  was  contended  that  the  indictment  could 
not  be  sustained.  The  only  Intimate  evidence  of  the  contract  was 
the  bought  and  sold  notes.  The  contract  by  parol  was  void  by  the 
Statute  of  Frauds,  and  a  false  answer  to  a  biU  for  the  discovery  of  such 
a  contract  would  not  subject  a  person  to  an  indictment  for  peijury ; 
and  Rex  v.  Dunston  {%)  was  relied  upon.  Coleridge,  J. — *'  In  that 
case,  the  bill  in  Chancery  was  to  enforce  the  performance  of  a  parol 
contract,  which  could  not  be  enforced  by  reason  of  the  Statute  of 
Frauds ;  and  the  case  of  Rex  v.  Benesech  {j)  proceeded  on  the  same 
ground.  Though  it  is  true  that  a  party  cannot  vary  the  terms  of  a 
written  contract  by  parol  evidence,  he  may  shew  by  such  evidence 
that  he  was  induced  to  sign  the  written  contract  inadvertently  and 
by  fraud.  In  this  case  the  object  of  setting  up  the  parol  terms  of 
the  contract  is  for  the  purpose  of  avoiding  the  contract  on  the  ground 
of  fraud.'*  ^^  I  think  that  the  principle,  that  parol  evidence  is  inad- 
missible to  contradict  or  vary  the  terms  of  a  written  contract,  does 
not  apply  where  the  object  of  that  evidence,  as  in  this  case,  is  to  im- 


(h)  Rex  9.  Dunston,  R.  &  M.  N.  P.  R. 
109. 


(t)  Supra. 

Ij)  5v|7ra,  note  (/). 
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peach  the  transaction  on  the  ground  of  fraud.  I  think  that  the 
assignment  of  perjury  on  the  denial  in  the  answer  of  the  parol  terms, 
which  the  bill  prayed  to  have  established,  is  material  and  relevant ; 
and  I  think  therefore  that  the  objection  cannot  be  sustained."  {k) 

Peijury  may  be  committed  on  the  trial  of  an  indictment,  which  is  Peijurv  on  the 
afterwanis  held  bad  upon  a  writ  of  error.     An  indictment  charged  ™  <>'  •» 
the  defendant  with  having  committed  peijury  on  the  trial  of  a  pre-  versedTupor^ 
vious  indictment  for  peijury,  upon  which  a  party  had  been  convicted  error, 
and  sentenced,  but  tne  ju<%ment  reversed  on  a  writ  of  error  on  the 
ground  that  the  assignment  of  peijury  was  insufficient ;  (J)  and  it  was 
objected  that  the  evidence  of  the  defendant  never  could  have  been 
materia],  as  the  former  indictment  was  held  bad  upon  a  writ  of  error; 
but  the  objection  was  overruled,  on  the  ground  tliat  whether  a  wit- 
ness had  committed  wilful  and  corrupt  perjiuy  or  not,  could  not 
depend  on  the  validity  in  point  of  form  of  the  indictment  as  to  which 
he  gave  evidence,  (m) 

It  should  be  observed,  that  a  man  may  be  as  much  peijiured  by  A  man  may  be 
an  oath  taken  by  him  in  his  own  cause,  either  in  an  answer  in  J^''JII[huj[en 
(Jhancery,  or  in  an  answer   to   interrogatories  concerning  a  con-  in  his  own 
tempt,  or  in  an  affidavit,  &c.,  as  by  an  oath  taken  by  him  as  a  «»«»»• 
witneas^  in  the  cause  of  another  person,  (n)     But  the  oath  must  Bat  a  false 
be  taken  by  a  person  sworn  to  depose  the  truth ;  and  a  false  ver-  verdict  docs 
diet  does  not  come  under  the  notion  of  penury,  because  the  jurors  "J"*  ^^  ""J®'' 

1  .  -I  1  ii'^^'^.i  i"'i»i       the  notion  of 

do  not  swear  to  depose  the  truth,  but  only  to  judge  truly  of  the  peijury. 
depositions  of  others,  (o) 

A  further  point  of  general  application  may  be  mentioned,  namely, 
that  it  appears  not  to  be  important  whether  the  false  oath  were 
credited  or  not,  or  whether  the  party  in  wLose  prejudice  it  was 
taken  were  in  the~event  any  ways  damaged  by  it,  tor  the  prosecution  I 
is  not  grounded  on  the  damage  to  the  party,  but  on  tne  abuse  of]^ 
public  justice,  (p) 

In  some  cases,  where  a  false  oath  has  been  taken,  the  P&rty  may  Upalse  oath  in- 
be  prosecuted  by  indictment  at  common  law,  though  the  offence  mayDdicublein 
not  amount  to  perjury.     Thus  it  appears  to  have  been  holden,  thatjI^J^J^^ 
any  person  making  or  knowingly  using  any  &Ise  affidavit  taken^  assignable  as 
abroad  (thougt  a  peijury  could  not  be  assigned  on  it  here)  in  order  perjury. 


It  is  not  neces- 
sary that  the 
false  oath 
were  credited. 


doubt,  that  any  person  making 
in  order  to  pervert  the  course  of  justice  was  guilty  of  an  offence 
punishable  by  indictment."  (q) 

We  may  now  proceed  to  consider  the  5  Eliz.  c.  9,  and  other  sututes  relat- 
statutes  which  relate  to  the  offence  of  perjury.  ing  to  perjury. 

The  5  Eliz.  c  9  (made  perpetual  by  the  29  Eliz.  c.  5,  s.  2,  and  5  Elis.  c.  P, 
21  Jac.  1,  c.  28,  s.  8;  enacts  by  sec.  3,  "that  all  and  every  such  "•^;^**^"| 


(A)  Reg.  V.  Tates,  1  C.  &  Man.  132. 

(/)  See  Reg.  v.  Burraston.  poti,p.  641. 

(m)  Reg.  V.  Meek,  9  C.  ^  P.  513, 
Williams,  J.  Mullett  v.  Hunt,  I  Cr.  & 
M.  752,  was  cited  in  support  of  the  objec- 
tion. See  also  Darb  v.  Lovell,  4  M.  &  W. 
678.  See  1  Hawk.  P.  C.  c.  69,  s.  4, 
cited,  poBt,  p.  620. 

(ii)  1  Hawk.  P.  C.  o.  69,  s.  5.  Bac. 
Abr.  tit  Pkrjur^  (A). 

{o)  Id.  ibid. 


(p)  1  Hawk.  P.  C.  c.  69,  s.  9.  Bac. 
Abr.  tit  Perjury  (A).  In  Rex  o.  Nicholls, 
GlouceftterSum.  Ass.  1838,  cor. Patteson,  J., 
the  prisoner  had  on  the  trial  of  one  Pitt  for 
larceny  sworn  that  he  had  not  given  the 
stolen  property  to  Pitt,  but  he  was  con- 
tradicted by  other  witnesses,  and  the  jury 
disbelieved  him,  and  acquitted  Pitt  and 
he  was  convicted  of  perjury  in  so  swearinj^, 
and  transported  for  seven  years.    C.  ^.  G. 

iq)  Omealy  v.  Newell,  8  East,  364. 


604 


aay 
to  oonunit 
pejnrj  inaay 
mitterin  suit, 
by  wriif  &C9 
ooocerniiig  any 
lands,  goods, 
&C.,  or  when 
sworn  in  per^ 
pettutm  ret 
memoriam  pu- 
nishable by 
forfeitore  of 
40;. 


Sec*  4. 

Snch  oflender 
not  having 
ffOods,&c.,  to 
Uievidae  of 
40L  to  suffer 
imprisonment. 


Sec*  5b 
Persons  con- 
victed not  to 
be  received 
as  witnesses 
until  judgment 
reversed. 


Sec  6. 
Persons  com. 
niittiiiff  perjury 
to  forfeit  20/. 
and  to  be 
imprisoned  for 
nx  months  ; 
and  their  oath 
not  to  be 
received  m  any 
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person  and  persons  which  shall  unlawfully  and  c<Mrniptly  iHticwe 
any  witness  or  witnesses  by  letters^  rewards^  promise^  or  by  any 
other  sinister  and  unlawful  labour  or  means  whatsoever,  to  commit 
any  wilful  and  corrupt  perjury,  in  any  matter  or  cause  whatsoever 
now  depending,  or  whicti  hereaAer  shall  depend  in  suit  and  varianoe, 
by  any  writ,  action,  bill,  complaint,  or  information,  in  any  wise 
touching  or  concerning  any  lands^  tenements,  or  hereditaments,  or 
any  yxxJBL  chattehi  debts,  or  damiyres,  in  any  of  tbe  Courts  befiwre 
mentioned,  (r)  or  in  any  of  the  Queen's  majesty's  Courts  of  reoc»d  or 
any  leet,  view  of  frank-pledge  or  law-day,  ancient  demesne  Court, 
hundred  Court,  Court  baron,  or  in  the  Court  or  Courts  of  the  stan- 
nary in  the  counties  of  Devon  and  Cornwall;  or  shall  likewise 
unlawfully  and  corruptly  procure  or  suborn  any  witness  or  witnesses^ 
which  shall  be  sworn  to  testify  in  perpetuam  ret  memoriam  ;  that 
then  every  such  offender  or  ofienders  snail  for  his,  her,  or  their  said 
offence,  being  thereof  lawfiilly  convicted  or  attainted,  lose  and  forfeit 
the  sum  of  forty  pounds." 

By  sec  4,  *^  if  nt  happen  any  such  offender  or  offenders,  so  being 
convicted  or  attainted  as  aforesaid,  not  to  have  any  goods  or  chattels, 
lands,  or  tenements,  to  the  value  of  forty  pounds,  that  then  every  such 
person  so  being  convict  or  attainted  of^^  any  of  the  offences  aforesaid, 
shall  for  his  or  their  said  offence  suffer  imprisonment  by  the  space  of 
one  half-year,  without  bail  or  mainprise,  and  to  stimd  upon  the 
pillory  («)  the  space  of  one  whole  hour,  in  some  market  town,  next 
adjoining  to  the  place  where  the  offence  was  committed,  in  c^n 
market  mere,  or  in  the  market  town  itself  where  the  oflfence  was 
committed." 

By  sec.  5,  *^  no  person  or  persons,  being  so  convicted  or  attainted, 
be  from  thencefoith  received  as  a  witness  to  be  deposed  and  sworn 
in  any  court  of  record  (within  England,  Wales,  or  the  Marches  of  the 
same,)  until  such  time  as  the  judgment  given  against  the  said  person 
or  persons  shall  be  reversed  by  attaint  (/)  or  otherwise ;  and  that,  upon 
every  such  reversal,  the  parties  grieved  to  recover  his  or  their  dama- 
ges aoainst  all  and  every  such  person  and  persons  as  did  procure  the 
said  judgment  so  reveised  to  be  first  given  against  them  or  any  of 
them,  by  action  or  actions  to  be  sued  upon  his  or  their  case  or  cases, 
according  to  the  course  of  the  common  laws  of  this  realm." 

By  sec  6,  ^^  if  any  person  or  persons  either  by  the  subornation, 
unlawful  procurement,  sinister  persuasion  or  means  of  any  others,  or 
by  their  own  act,  consent,  or  agreement,  wilfully  and  corruptly  com- 
mit any  manner  of  wilful  peijury,  ty  bis  or  their  deposition  in  any  of 
the  Courts  before  mentioned,  or  being  examined  ad  perpetuam  rei 
memoriamf  that  then  every  person  or  persons  so  offencung,  and  beins 
thereof  duly  convicted  or  attainted  by  the  laws  of  this  realm,  shml 
for  his  or  their  said  offence  lose  and  forfeit  tw^ty  pounds,. and  to 


(r)  nx.  (as  in  sec.  1)  <' the  Kind's 
Courts  of  Chancery,  the  Star  Chamber,  the 
VHiitehall,  or  elsewhere  within  any  of  the 
king's  dominions  of  England  or  Wales, 
or  the  marches  of  the  same,  where  any 
person  or  persons  have  or  from  thenceforth 
should  have  aathority  by  virtue  of  the 
king*8  commission,  patent,  or  writ,  to  hold 
plea  of  land,  or  to  examine,  hear,  or  deter- 
mine any  title  of  lands,  or  any  matter 


or  witnesses  concerning  the  tiUc,  right, 
or  interest  of  any  lands,  tenements,  or  he- 
reditaments.** 

($)  The  1  Vict.  c.  23,  abolishes  the 
punishment  of  pillory  in  all  cases,  bat  does 
not  '*  change,  alter,  or  affect  any  punish- 
ment whatsoever  whidi  may  now  by  law  be 
inflicted  in  respect  of  any  offence,  except 
only  the  punishment  of  the  pillory.  *' 
{t)  Abolished  by  the  6  Geo  4,c.  50»  s.  60. 
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have  imprisonment  by  the  ppace  of  six  months  without  bail  or  main-  eoartofi 
prize;  and  the  oath  of  such  person  or  peraons  so  offending  finom  ?°Tf"'* 
thenceforth  not  to  be  received  in  any  Court  of  record  withm  this  vJJSl  ^' 
realm  of  England  or  Wales,  or  the  Marches  of  the  same,  until  such 
time  as  the  judgment  given  against  the  said  person  or  persons  shall 
be  reversed  by  attaint  {u)  or  otherwise :  ana  that  upon  every  such 
reversal,  the  parties  grieved  to  recover  his  or  their  aamages  against 
all  and  every  such  person  and  persons  as  did  procure  the  said  judg- 
ment so  reversed  to  be  given  against  them  or  any  of  them,  by  action 
or  actions  to  be  sued  upon  his  or  their  case  or  cases  according  to  the 
course  of  the  common  laws  of  this  realm.** 

By  sec.  7,  **  if  it  happen  the  said  oflender  or  offenders  so  offending  Sec.  7. 
not  to  have  any  goods  or  chattels  to  the  value  of  twenty  pounds,  that  '^gJ^JI^ 
then  he  or  they  to  be  set  on  the  pillory  (v)  in  some  maricet-place  within  ^  ^^^^  J^ 
the  shire,  city,  or  borough,  where  the  said  offence  shall  be  committed,  the  Talue  of 
by  the  sheriff  or  his  mmisters,  if  it  shall  fortune  to  be  without  any  20t,  they  ere 
city  or  town  corporate ;  and  if  it  happen  to  be  within  any  such  citv  ^  vSiicJjl 
or  town  corporate,  then  by  the  said  head  officer  or  officers  of  such  and  We  their 
city  or  town  corporate,  or  by  his  or  their  minister,  and  there  to  have  ^^^^ ' 
both  his  ears  nailed,  and  nom  thenceforth  to  be  discredited  and  J^^ued  from 
disabled  for  ever  to  be  sworn  in  any  of  the  Courts  of  record  afore-  being  witneiMs 
said,  until  such  time  as  the  judinnent  shall  be  reversed,  and  there^  mniljndg. 
upon  to  recover  his  damages  in  manner  and  form  beforementioned." 

The  statute  further  enacts,  that  one  moiety  of  the  said  forfeitures  Dinoid  of 
shall  be  to  the  king,  and  the  other  moiety  to  such  person  as  shall  be  forfeitiim. 
grieved,  hindered,  or  molested  by  reason  of  any  of  the  offences  before- 
mentioned,  that  will  sue  for  the  same,  &c. ;  and  that  as  well  the  Xriaiofof. 
Judge  and  Judges  of  every  such  of  the  said  Courts  where  any  such  fenoee. 
suit  shall  be,  and  whereupon  any  such  peijury  shall  be  committed, 
as  also  the  Justices  of  assize  and  gaol  delivery,  and  Justices  of  peace 
at  their  quarter  sessions,  both  wimin  the  liberties  and  without,  may 
inquire  of,  hear,  and  determine  idl  offences  against  the  said  act  {w) 
And  it  is  provided,  that  the  said  act  shall  no  way  extend  to  anv  Theactii 
spiritual  or  ecclesiastical  Court,  but  diat  every  such  offender,  as  shaU  J|^,^|^ 
<mend  in  term  as  aforesaid,  shall  be  punished  l^  such  usual  and  covts. 
ordinary  laws  as  are  used  in  the  said  Courts,  (x)  And  it  is  also  pro-  Nor  to  reitraiD 
vided,  mat  the  said  statute  shall  not  restrain  the  authority  of  any  other  punith- 
Judge  having  absolute  power  to  punish  perjury  before  the  making  ."^^     P®'" 
thereof;  but  that  every  such  Judge  may  proceed  in  the  punishment 
of  all  offences  punishable  before  the  making  of  the  said  statute,  in 
such  wise  as  they  might  have  done  and  used  to  do  to  all  purposes,  so 
that  they  set  not  on  the  offender  less  punishment  than  is  contained 
in  the  said  act  ( y) 

Tlie  important  statute  relating  to  the  punishment  of  perjury  is  2  Geo.  ?, 
the  2  Geo.  2,  c.  25,  s.  2,  which,  in  order  the  more  effectually  to  deter  ^^  ••  ^ 
persons  irom  committing  wilfiil  and  corrupt  peijury,  or  subornation  guborMttion  of 
of  peijury,  enacts,  *^  that  besides  the  punishment  already  to  be  in-  peijury  made 
flicted  by  kw  for  so  great  crimes,  it  shall  and  may  be  lawful  for  the  iJJ*^?^^^' 
Court  or  Judge,  before  whom  any  person  shall  be  convicted  of  wil-  gonment  and 
ftd  and  corrupt  perjury,  or  subornation  of  perjury,  according  to  the  lM«i  labour,  in 
laws  now  in  being,  to  order  such  person  to  be  sent  to  some  house  ^Jj,Jj2««^ 
of  confection  within  the  same  county  for  a  time  not  exceeding  seven 

(»)  See  the  latt  note.  c.  38,|Nwe,p.  649. 

(e)  See  note  («),  n^yra.  («)  Dec.  IK. 

(v)  See.  8, 9.    But  tee  the  5  &  6  Vict  (y)  Sec.  13. 
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or  by  trtnipor- 
tatioD  for 
seven  years. 


Offenders  so 
committed  or 
transported, 
escaping  or 
breaking  pri- 
son, or  return* 
ingfrom 
transportation. 

Statutes  relat- 
ing to  perjury 
committed 
in  particular 
proceedings, 
Ac,  and  by 
particular 
persons. 

False  aiBrma* 
tioDs  of  Qua- 
kers. 

22  Geo.  2, 
a.  46,  s.  36. 


Of  Perjury f  Sfc.y  hy  Statutes.         [book  r. 

years,  there  to  be  kept  to  hard  labour  {w)  during  all  the  said  time,  or 
othem^'ise  to  be  transported  to  some  of  his  Majesty's  plantatioiis 
beyond  the  seas,  for  a  term  not  exceeding  seven  years,  as  the  Com! 
shall  think  most  proper ;  and  thereupon  judgment  shall  be  given, 
that  the  person  convicted  shall  be  committed  or  tnmsported  accord- 
ingly over  and  beside  such  punishment  as  shall  be  adjudged  to  be 
inflicted  on  such  person,  agreeable  to  the  laws  now  being ;  and  if 
transportation  be  directed,  the  same  shall  be  executed  in  such  man- 
ner as  is  or  shall  be  provided  by  law  for  the  transportation  of 
felons ;  and  if  any  person  so  committed  or  tranqxirted  shall  volun- 
tarily escape  or  break  prison,  or  return  from  transportation  before 
the  expiration  of  the  time  for  which  he  shall  be  ordered  to  be  trans- 
ported as  aforesaid,  such  person,  being  thereof  lawfully  convicted, 
shall  suffer  death  as  a  felon,  without  benefit  of  clergy,  and  shall  be 
tried  for  such  felony  in  the  county  where  he  so  escaped,  or  where 
he  shall  be  apprehended. 

Besides  these  statutes,  there  are  a  great  number  relating  to  perjury 
committed  in  particular  proceedings  and  transactions,  and  l;>v  particu- 
lar persons,  some  of  which  it  will  be  proper  to  notice  in  tnis  place. 
Enactments  of  this  description  are  to  be  met  with  in  so  many  and 
such  various  statutes  that  it  is  not  presumed  but  that  many  of  them 
have  not  come  within  the  author's  observation. 

It  should  first  be  mentioned  that  the  fiJse  affirmatioiu  ig  dedaiar 


Gea  2,  c  46*  The  latter  statute  by  sec  36  enacts^  ^'  that  in  all  caaes 
wherein  by  an  act  or  acts  of  Parliatnent  now  in  force,  or  hereafter  to  be 
made,  an  oath  is  or  shall  be  allowed,  authorized,  directed,  or  required, 
the  solemn  affirmation  or  declaration  of  any  of  the  people  called 
Quakers,  in  the  form  prescribed  by  the  said  act  made  m  tne  eigjith 
year  of  his  said  late  Majesty's  reign,  {«)  shall  be  allowed  and  tiJcen 
mstead  of  such  oath,  although  no  particular  or  express  provision  be 
made  for  that  purpose  in  such  act  or  acts ;  and  aU  persons  who  are 
or  shall  be  authorized  or  required  to  administer  such  oath  shall  be 
and  are  hereby  authorized  and  required  to  administer  the  said  a£5i^ 
mation  or  declaration ;  and  the  saia  solemn  affirmation  or  declaration 
so  made  as  aforesaid  shall  be  adjudged  and  taken,  and  is  hereby 
enacted  and  declared  to  be  of  the  same  force  and  efiiect,  to  all  intents 
and  purposes,  in  all  courts  of  justice  and  other  places  where  by  law 
an  oath  is  or  shall  be  allowed,  authorized,  directed,  or  rec^uired,  a»  if 
such  Quaker  had  taken  an  oath  in  the  usual  form :  and  if  any  per" 
son  making  such  affirmation  or  declaration,  shall  be  lawfully  con-' 
victed  of  having  wilfully,  falsely  and  corruptly  affirmed  and  declared 
any  matter  or  thing,  which  if'^the  same  had  been  deposed  in  the 
usual  form  would  have  amounted  to  wilful  and  corrupt  perjury,  every 
person  so  ofiendiiig  shall  incur  and  suffer  the  like  pams,  penalties, 
and  forfeitures,  as  by  the  laws  and  statutes  of  this  realm  are  to  be 


(w)  The  3  Geo.  4,  c.  114,  provides  that 
any  person  convicted  of  perjury  or  suborna- 
tion of  perjury,  may  be  sentenced  to  im- 
prisonment with  hard  labour,  for  any  term 
not  eiceeding  the  term  for  which  the  court 


may  imprison  for  such  oflfienoes,  in  — 
to  or  in  lieu  of  any  other  punishment. 

(x)  That  form  was  as  fellows  :~'*  h 
A.  B.,  do  solemnly,  smcerely,  and  traly 
declare  and  affirm.** 
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inflicted  on  persons  convicted  of  wilful  and  corrapt  peijury.'*  But, 
by  sec.  37  it  is  provided,  '*  that  no  Quaker  shall  by  virtue  of  this  act 
be  qualified  or  permitted  to  give  evidence  in  any  criminal  cases, 
or  to  serve  on  juries,  or  to  bear  any  ofiice  or  place  of  profit  in  the 
government. " 

The    9    Gea  4,  c  32,  s.   1,   reciting  that  « it  is  expedient  9  Oeo.  4. 
that  Quakers  and  Moravians  should  be  allowed  to  give  evidence  pij^affinna. 
upon  their  solemn  aflBrmation  in  all  cases,  criminal  as  well  as  civil,"  tioDsof  Qoa- 
enacts  that  "every  Quaker  or  Moravian,  who  shall  be  required  ken  and  Mo- 
to  give  evidence  in  any  case  whatsoever,  criminal  or  civil,  shall,  '•'"**^ 
instead  of  taking  an  oath  in  the  usual  form,  be  permitted  to  make 
his  or  her  solemn  affirmation  or  declaration  in  the  words  following, 
that  is  to  say  :  "  I,  A.  B.,  do  solemnly,  sincerely,  and  truly  declare 
and  affirm  ;"  which  said  affirmation  or  declaration  shall  be  of  the 
same  force  and  effect  in  all  courts  of  justice,  and  other  places  where 
by  law  an  oath  is  required,  as  if  such  Quaker  or  Moravian  had 
taken  an  oath  in  the  usual  form ;  and  if  any  person  making  such 
affirmation  or  declaration,  shall  be  convicted  of  having  wilfiilly, 
falsely,  and  corruptly  affirmed  or  declared  any  matter  or  thing, 
which  if  the  same  had  been  sworn  in  the  usual  form  would  have 
amounted  to  wilful  and  corrupt  peijury,  every  such  offender  shall 
be  subject  to  the  same  pains,  penalties,  and  forfeitures  to  which  per- 
sons convicted  of  wilful  and  corrupt  peijury  are  or  shall  be  subject." 

The  3  &  4  Wm.  4,  c.  49,  s.  1,  enacts  that  "  every  person  of  the  3  &  4  Wm.  4, 
persuasion  of  the  people  called  Quakers,  and  every  Moravian  be  q^',„  ^^| 
permitted  to  make  his  or  her  solemn  affirmation  or  declaration,  MoravUiu. 
instead  of  taking  an  oath,  in  all  places  and  for  all  purposes  whatso- 
ever where  an  oath  is  or  shidl  be  required  by  tne  common  law, 
or  by  any  act  of  Parliament  already  made,  or  hereafter  to  be  made :" 
and  provides  that  *'  if  any  such*person  mdiing  such  solemn  affirma-* 
tion  or  declaration  shall  be  lawfully  convicted,  wilfully,  falsely,  and 
corruptly  to  have  affirmed  or  declared  any  matter  or  thing,  which  if 
the  same  had  been  (x)  in  the  usual  form  would  have  amounted  to  wilful 
and  corrupt  perjury,  he  or  she  shall  incur  the  same  penalties  and 
forfeitures  as  oy  the  laws  and  the  statutes  of  this  realm  are  enacted 
against  persons  convicted  of  wilful  and  corrupt  perjury." 

The  1  &  2  Vict,  c  77,  enacts  that  **  it  shall  be  lawnil  for  any  per-  j  ^  2  Vict 
son  who  shall  have  been  a  Quaker  or  Moravian  to  make  solemn  e.  77.    Per- 
affirmation  and  declaration  in  lieu  of  taking  an  oath,  as  fal\j  as  f?^7^^^^ 
it  would  be  lawful  for  any  such  person  to  do  if  he  still  remained  aiidBftmll^bns. 
a  member  of  either  of  sucn  religious  denominations  of  Christians," 
and  subjects  persons  guilty  of  making  fidse  affirmations  or  declara- 
tions to  the  same  punishments  as  persons  guil^  of  peijuxy  in 
the  same  manner  as  tne  preceding  statute,  (v ) 

The  1  &  2  Vict  c.  105,  enacts  that  *^  in  all  cases  in  which  an  oath  1  &  2  Vict, 
may  lawfiilly  be  and  shall  have  been  administered  to  any  person,  «•  ^^-  v^^^a 
either  as  a  juryman  or  a  witness,  or  a  deponent  in  any  proceeding,  ^^^oath" 
civil  or  criminal,  in  any  court  of  law  or  equity  in  the  united  king-  taken. 
dom,  or  on  appointment  to  any  office  or  employment,  or  on  any  oc- 
casion whatever,  such  person  is  bound  by  the  oath  administered, 
provided  the  same  shall  have  been    administered  in   such  form 

(jt)  The  word  **  sworn,"  seems  omitted      quenee  of  Reg.  o.  Doran,  2  Moo.  C.  C.  R< 
bere.  37.  2  Lew.  37. 

(g)  This  statute  was  passed  in  conse- 
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nnd  with  such  ceremonies  as  such  person  may  declare  to  be  biiidiiig» 
and  every  such  person,  in  case  of  wilful  fidse  swearing  may  be  con- 
victed of  the  crime  of  perjury  in  the  same  manner  as  if  the  oath  had 
l)een  administered  in  the  form  and  with  the  ceremonies  most 
commonly  adopted." 

The  statutes  for  enabling  the  commissioners  of  the  national  debt 
to  grant  life  annuities  usually  contain  clauses  relating  to  perjury ;  as 
the  10  Greo.  4,  c.  24,  s.  44,  which  enacts,  *•  that  if  any  person  in  any 
affidavit,  to  be  taken  before  any  justice  of  the  peace  or  magistrate,  or 
before  any  officer  acting  under  the  said  commissioners,  under  the  pro- 
visions of  this  act,  shall  wiliuUy  or  comiptly  swear  or  affirm  any 
matter  or  thing  which  shall  be  raise  or  untrue,  every  such  person  so 
offending,  and  being  thereof  dulv  convicted, -shall  be  and  is  herel^ 
declared  to  be  subject  and  liable  to  such  pains  and  penalties  as 
by  any  laws  now  in  force  any  persons  convicted  of  wilfiil  and 
corrupt  peijury  axe  subject  and  liable  to." 

The  51  Geo.  3,  c  15,  which  authorized  an  issue  of  exchequer  biUt 
to  commissioners  for  the  purpose  of  their  making  advances  for 
the  assistance  and  accommodation  of  manufactures,  directs  certain 
oaths  to  be  administered ;  and  then  by  sec  10  enacts,  ''that  if  any 
person  or  persons  upon  examination  upon  oath  or  affirmation  before 
the  said  commissioners  respectivelv,  or  if  anv  person  or  persons 
making  any  such  affidavit  or  deposition  as  berore  mentioned,  shall 
wilfully  and  comiptlv  give  false  evidence,  or  shall  in  such  affidavit 
or  deposition  wiltully  and  corruptly  swear,  affirm  or  allege  any 
matter  or  thing  which  shall  be  faise  or  untrue,  every  such  persoo  or 
persons  so  offending,  and  being  thereof  dulv  convicted,  shaO  be  and 
IS  and  are  hereby  declared  to  be  subject  ana  liable  to  such  pains  and 
penalties  as  by  any  law  now  in  being  persons  convicted  of  vrilfol  and 
corrupt  penury  are  subject  and  liable  ta" 

Many  of  the  statutes  relating  to  the  duties  of  excise  contam 
clauses  of  a  similar  kind,  as  the  55  Geo.  3,  c.  113,  s.  6,  and  56  Geo. 
3,  c  108,  8.  7,  in  respect  of  the  duties  and  drawbacks  up<Ni  plate- 
glass,  &C.  The  46  Geo.  3,  c.  1 12,  s.  3,  contains  a  general  provi- 
sion on  the  subject  of  the  excise ;  and,  after  reciting  that  by  the 
several  acts  relating  to  his  Majesty's  duties  of  excise,  oaths  are  re- 
quired to  be  taken  in  manner  therein  mentioned,  and  that  it  was 
expedient  to  make  such  provision  as  thereinafter  mentioned,  for 
the  punishment  of  persons  wilftdly  taking  a  fidse  oath  in  any  of  the 
cases  in  which  an  oath  is  by  any  such  acts  directed  or  required  to  be 
taken,  it  enacts, ''  that  any  person  or  persons  who  shall  oe  convicted 
of  wilfiiUy  taking  a  false  oam  in  any  of  the  cases  in  which  an  oath  is 
by  any  act  or  acts  of  Parliament  relating  to  the  duties  of  exdse 
directed  or  required  to  be  taken,  shall  be  liable  to  the  pains  and 
penalties  to  which  persons  are  liable  for  wilful  and  corrupt  peijury." 

The  3  &  4  Wm.  4,  c«  51,  entitled  ^^  An  act  for  the  management 
of  the  customs,"  enacts  by  sec  29,  that,  ^upon  examinations  and 
inquiries  made  by  any  surveyor-general  of  the  customs,  or  any  in- 
spector»general  of  the  customs,  tor  ascertaining  the  truth  of  &cts 
relative  to  the  customs,  or  the  conduct  of  officers  or  persons  em- 
ployed therein,  and  upon  the  like  examinations  and  inquiries  made 
by  the  collector  and  controller  of  any  out-port  in  the  United  Eing;- 
dom,  or  of  any  port  in  the  Isle  of  Man,  or  made  by  any  person  or 
persons  in  any  of  the  British  possessions  abroad,  appointed  by  the 
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commisBioneTB  of  his  Majesty's  customs  to  make  such  examinations 
and  inquiries,  any  person  examined  before  him  or  them  as  a  witness 
shall  deliver  his  testimony  on  oath,  to  be  administered  by  such  of 
the  surveyorB^general,  or  such  of  the  inspectors^neral,  or  such 
collector  and  controller,  or  such  person  or  persons  as  shall  examine 
him,  and  who  are  hereby  authorized  to  administer  such  oath,  and  if 
such  person  shall  be  convicted  of  making  a  false  oath,  touching  any 
of  the  facts  so  testified  on  oath,  or  of  giving  false  evidence  on  his 
examination  on  oath,  before  any  of  the  siureyors-genei-al  or  in* 
spectors-general  of  the  customs,  or  such  collector  ana  controller,  or 
such  person  or  persons,  in  conformi^  to  the  directions  of  this  act» 
every  such  person  so  convicted  as  aforesaid  shall  be  deemed  guilty 
of  peijury,  and  shall  be  liable  to  the  pains  and  penalties  to  whicn 
persons  are  liable  for  wilful  and  corrupt  perjury." 


every  person  and  persons  beiore  wnom  any 
solemn  affirmation  is  or  shall  be  required  or  directed  to  be  made  by 
this  or  any  former  or  future  act  of  rarliament  relating  to  any  stamp 
duties,  sllall  be,  and  they  are  hereby  authorized  to  take  the  same 
and  administer  the  proper  oath  or  affirmation  for  that  purpose ;  and 
if  any  person  making  any  such  affidavit  or  affirmation  shall  know-* 
iogly  and  wilfully  make  a  false  oath  or  affirmation  of  or  concerning 
any  of  the  matters  to  be  therein  specified  and  set  forth,  every  person 
so  offending  and  being  thereof  lawfully  convicted,  shall  be  subject 
and  liable  to  such  pains  and  penalties  as  by  any  law  now  in  force, 

Ersons  convicted  of  wilful  and  corrupt  perjury,  are  subject  and 
ble  to."  The  54  Geo.  3,  c  133,  entitled  "  An  act  for  enabling  the 
commissioners  of  stamps  to  make  allowances  for  spoiled  stamps  on 
policies  of  assurances,  and  for  preventing  frauds  relating  thereto," 
enacts,  by  sec.  13,  ^'that  if  any  person  making  any  such  affidavit  or 
affirmation  as  aforesaid,  shall  knowingly  and  wilniUy  make  a  false 
oath  or  affirmation,  of  or  concerning  any  of  the  matters  to  be  therein 
specified  or  set  forth,  every  person  so  offending,  and  being  thereof 
lawfully  convicted,  shall  be  subject  and  liable  to  such  pains  and 
penalties  as  by  any  law  now  in  force  persons  convicted  of  wilful  and 
corrupt  perjury  are  subject  and  liable  to." 

The  39  &  40  Geo.  3,  c.  89,  entided,  "  An  act  for  the  better  Perjury  relat- 
preventini;  the  embezzlement  of  his  Majesty's  navaL  ordnance^  and  ^  *®  ^^ 
victualhng  stores,  enacts,  by  sec.  36,  "that  if  any  person  upon 
exammation  on  oath  or  affirmation  before  any  commissioners  of  the 
navy,  ordnance,  or  victualling  respectively,  or  before  any  justice  of 
the  peace  in  Great  Britain,  in  any  matter  relating  to  the  execution 
of  tnis  ace,  shall  wilfully  and  corruptly  give  false  evidence,  or  shall, 
in  any  information  or  deposition  sworn,  or  affirmation  taken  in 
writing  before  any  such  commissioner  or  justice,  wilfully  and  cor- 
ruptly swear  or  affirm  any  matter  or  thing  which  shall  be  false  or 
untrue,  every  such  person  so  offending,  and  being  thereof  lawfully 
convicted,  shall  be  and  is  hereby  declared  to  be  subject  and  liable 
to  the  like  pains  and  penalties  as  any  persons  convicted  of  wilful  and 
corrupt  perjury  are  by  any  law  now  in  force  subject  and  liable  to»" 

The  55  Geo.  3,  c  157,  by  which  the  Courts  of  law  and  eouitv  in  Perjury  in  affi- 
Ireland  were  empowered  to  grant  commissions  for  taking  affidavits  davits.  &c. , 
in  all  parts  of  Great  Britain,  enacts,  by  sec.  8,  "  that  every  person  ^^^^^l 
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who  shall  in  England  or  Scotland  be  sworn  or  deponed,  and 
mined  as  a  witness,  or  sworn  or  deponed  to  the  trutn  of  any  answer 
or  plea  or  affidavits  before  any  officer  or  officers  who  shall  be  ap- 
pointed under  the  authority  of  this  act  for  taking  the  same,  and  who 
shall,  in  his  or  her  answer,  plea,  or  affidavit,  wilfully  swear  or  depone 
falsely,  shall  be  deemed  guilty  of  peijury,  and  shall  incur  and  be 
liable  to  the  same  pains  and  penalties  as  if  such  person  had  wil^y 
sworn  or  deponed  falsely  in  the  open  Court,  wherein  the  suit  in 
which  such  oath  was  so  taken  then  depended." 

The  11  Geo.  4,  a  20,  ^^an  act  to  consolidate  and  amend  the  laws 
relating  to  the  pay  of  the  royal  navy/*  by  sec.  85  enacts,  tliat  '*  if  any 
person  shall  fraudulently  and  deceitfully  take  a  false  oath,  in  order 
to  obtain  probate  of  any  will,  or  letters  of  administration  of  the 
effects  of  any  deceased  commission,  warrant,  or  petty  officer,  or 
seaman,  or  commission  or  non-commissioned  officer  oi  marines  or 
marine ;  or  if  any  person  shall  fraudulently  receive  or  demand  any 
wages,  pay,  prize-money,  bounty-money,  pension,  or  any  part  thereof, 
or  any  allowance  of  money  whatever,  payable  or  supposed  to  be 
payable  in  respect  of  the  services  of  any  such  officer,  seaman,  or 
marine,  or  from  the  compassionate  fund  of  the  navy,  or  any  pension 
to  the  widow  of  an  officer,  upon  or  by  virtue  of  any  probate  of  a  will 
or  letters  of  administration,  knowing  such  will  to  be  forged,  or  such 
probate  or  letters  of  administration  to  have  been  obtained  by  means 
of  a  false  oath,  with  intent  in  any  of  the  said  cases  to  defraud  any 
person  whomsoever,  every  such  offender  shall  be  guilty  of  felony, 
and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the 
Court,  to  be  transported  beyond  the  seas  for  life,  or  for  any  term  not 
less  than  seven  years,  or  to  be  imprisoned  for  any  term  not  exceeding 
four  years  nor  less  than  two  years." 

The  2  Wm.  4,  c.  53,  entitled,  ^^an  act  for  consolidating  and 
amending  the  laws  relating  to  the  payment  of  army  prize«moneyt"  by 
sec  45,  enacts,  that  '^  if  any  person  or  persons  shall  falsely  make  oath 
to  any  of  the  matters  herembefore  required  to  be  verified  on  oath,  or 
suborn  any  other  {)erBon  so  to  do,  sucn  person  or  persons  shall  suffer 
the  like  pains  and  penalties  as  are  incurred  by  persons  committinff 
wilful  anl  corrupt  Mrjury.-  ^  i^  "^ 

By  sec.  46,  ^'  wnere  the  offence  of  taking  a  false  oath,  or  sub- 
orning any  person  so  to  do,  or  any  of  the  offences  by  this  act  made 
cognizable  in  any  of  his  Majesty's  Courts  of  record  in  Great  Britain, 
shall  be  committed  out  of  this  realm,  the  same  may  be  all^ted  to  be 
committed,  and  may  be  laid,  inquired  of,  tried,  and  determined  in 
any  county  in  England,  in  the  same  manner  to  all  intents  and  pur- 
poses as  if  the  same  had  been  actually  done  or  committed  within  the 
body  of  such  county." 

By  the  I  &  2  Geo.  4,  c.  61,  s.  6,  which  regulates  the  appropriation 
of  unclaimed  shares  ofprize-money  belonging  to  soldiers  and  seamen 
in  the  service  of  the  East  India  CompanVy  it  is  enacted,  that  if  any 
person  shall  be  conyicted  of  making  a  fistlse  oath  touching  any  of  the 
matters  directed  or  required  by  that  act  to  be  testified  on  oath,  such 
person  so  convicted  shall  be  deemed  guil^  of  perjurV)  and  liable  to 
DC  punished  as  persons  guilty  of  perjury  in  England.  And  it  also 
provides  for  the  punishment  of  persons  procuring  or  suborning  any 
other  person  to  swear  falsely  in  any  such  oatL 

The  Mutiny  Acts  usually  contain  the  following  clause :  (as  in  5  &  6 


CHAP.  I.]  Of  Perjury y  ^c,  by  Statutes.  611 

Vict  c  12,  s.  79,)  Damely,  '*  that  any  person  taking  a  fitlse  oath  or  Perjury  by  the 
declaration  in  any  case  wherein  an  oath  or  declaration  is  required  to  "tttmyacti. 
be  taken  by  this  act,  shall  be  deemed  guilty  of  wilful  and  corrupt 
peijury,  or  of  making  a  &lse  declaration,  and  bein^  thereof  duly  con- 
victed, shall  be  liable  to  such  pains  and  penalties  as  by  any  laws 
in  force  any  persons  convicted  of  wilful  and  corrupt  peijury  are  sub- 
ject and  liable  to."  (p)   And  with  respect  to  naval  courts-martial,  the  ^^ji^^^^^J^ 
22  Geo,  2,  c.  33,  s.  17,  enacts, "  that  all  and  every  person  and  per-  ^       " 
sons  who  shall  commit  any  wilful  peijury,  in  any  evidence  or  exami- 
nation upon  oath  at  any  such  court-martial,  or  who  shall  corruptly 
procure  or  suborn  any  person  to  commit  such  wilful  peijury,  shall 
and  may  be  prosecuted  in  his  Majesty's  Court  of  King  s  Bench,  by 
indictment  or  information ;  and  ever}'  issue  joined  in  any  such  in- 
dictment or  information  shall  be  tried  by  good  and  lawful  men  of  the 
county  of  Middlesex,  or  such  other  county  as  the  said  Court  of 
King's  Bench  shall  direct ;  and  all  and  every  person  and  persons, 
being  lawfully  convicted  upon  any  such  indictment  or  information, 
Asll  be  punished  with  sucn  pains  and  penalties,  as  are  inflicted  for 
the  like  ofiences  respectively  by  the  5  Eliz.  c.  9,  and  2  Geo.  2,  c.  25.'* 

The  6  Geo.  4,  c.  78,  s.  29,  enacts,  "  that  in  all  cases  wherein  by  f^^^  w^*^^ 
virtue  of  this  act,  or  any  other  act  hereafter  to  be  made  touching  ^£  ^  «*««"- 
tfuaraniine^  any  examination  or  answer  shall  be  taken  or  made  upon 
oatb,  the  person  who  shall  be  authorized  and  required  to  take  such 
examinations  and  answers  shall  and  may  be  deemed  to  have  fiill 
power  and  authority  to  administer  such  oaths ;  and  if  any  person  who 
shall  be  interrogated  or  examined  shall  wilfully  swear  falsely  to  any 
matter  concerning  which  such  person  shall  depose  or  make  oath  on 
such  examination,  or  in  such  answer,  or  if  any  person  shall  procure 
any  other  person  so  to  do,  he  or  she  so  swearing  falsely,  or  procuring 
any  other  person  so  to  do,  shall  be  deemed  to  have  been  guil^  of,  and 
shall  be  liable  to  be  prosecuted  for  peijury,  or  subornation  of  peijuir^ 
as  the  case  may  be,  and  shall  suffer  the  pains,  penalties,  and  punisn- 
ments  of  the  law,  in  such  case  respectively  made  and  provided." 

The  6  Geo.  4,  c.  125,  entided,  *'an  act  for  the  amendment  of  the  Peijury  in 
laws  regoectiny  pilots  and  pilotage."  enacts  by  sec.  80  "  that  every  JliiJSge.^&c., 
person,  who  in  any  examination  upon  oath  under  the  provisions  of  of  sbipi/ 
this  act,  shall  wilfully  give  false  testimony  or  a  false  account  of  the 
matter  sworn  to  by  him,  shall  be  liable  to  be  prosecuted  for  the  same 
bjr  indictment ;  and  if  duly  convicted  of  false  swearing  in  the  pre^ 
mises,  shall  be  subject  and  hable  to  such  punishments,  disqualifica- 
tions, and  disabilities,  as  any  person  would  be  subject  or  liable  to  for 
wilful  and  corrupt  peijury,  in  any  other  case,  by  the  laws  and  statutes 
of  this  realm." 

The  act  for  the  registering  of  vessels,  3  &  4  Wm.  4,  c.  55,  s.  45,  J/^*P^^rtn« 
enacts,  that  if  any  person  sbau  falsely  make  declaration  to  any  of  the  y^^^ 
matters  thereinfaiefore  required  to  be  verified,  such  person  shall  for- 
feit five  hundred  pounds. 

The  5  Geo.  4,  c.  113,  which  was  passed  to  prevent  the  traffic  in   Peijury  under 
slaves,  enacts  by  sec.  41  "  that  if  any  oath  taken  under  this  act  shall  ^®  slave  trade 
be  wilfully  false,  or  if  such  fiJse  oath  shall  be  unlawfully  or  wilfully 
procured  or  suborned,  the  offender  shall  incur  and  suffer  the  like 

(p)  And  see  a  similar  clause  in  the  6  &  6  Vict,  c,  13,  s.  5P,  being  the  act  for  regu- 
lating the  marine  forces^ 
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pains  and  penalties  as  are  by  law  inflicted  upon  persons  committing 
wilftd  and  corrupt  peijury  or  subornation  of  peijury  reqpectiYely- 
And  section  58  provides  for  the  prosecution^  trial,  and  punishment 
of  persons  who  may  give  false  evidence  in  any  examination  or  depo- 
sition, or  affidavit  had  or  taken  upon  or  in  any  proceeding  before  the 
commissary,  judges,  or  commissioners,  mentioned  in  the  act,  or 
before  the  secretary  or  registrar  under  the  treaties,  conventions,  in- 
structions or  regulations  therein  mentioned,  (a) 

8^7f 'ir"  '^^  ^^  ^^^'  ^*  ^*  ^^'  *"  ^^  ^  amend  the  laws  relating  to  the 
land  revenues,  la"d  revenues  of  the  crown,  &c.,  enacts,  by  sec.  83, "  that  any  officer 
&«.,  of  the  or  other  person,  who  shall  in  any  verification,  or  examination  upon 
crown.  f^^  mentioned  in  that  act,  be  guilty  of  wilful  and  corrupt  peijury, 

shall  be  liable  to  be  punished  m  such  manner  as  by  the  oifierent 
laws  and  statutes  then  in  force  for  the  punishment  of  wilful  and  cor- 
rupt penury." 
Perjnrrbythe       The 6eneral  IncloBure act.  4 1  Geo.  3,  c  109,  s.  43,  enacts,  "that 
wremet^^^^   if  any  person  or  persons  shall,  in  any  examination,  affidavit,  deposi- 
tion, or  affirmation,  to  be  had  or  taken  in  pursuance  of  this  act, 
before  such  justice  or  iustices,  or  such  commissioner  or  commLBsioners, 
knowingly  and  wilfully  swear  and  affirm  any  matter  or  thing  which 
shall  be  &lse  or  untrue,  every  such  person  soonendingshall,  on  convic- 
don  thereof,  be  deemed  guilty  of  peij  ury,  and  shall  sufier  the  like  pains 
and  penalties  as  persons  guOty  of  wilful  and  corrupt  peijuiy  are  now 
subject  and  liable  to." 
Perjury  under       The  Registry  Act  for  the  West  Ridinpof  Yorkshire.  2&  3  Ann.  c.  4, 
the  I^gi^     enacts,  by  sec.  19,  "  that  if  any  person  or  persons  shall  at  any  time 
shire  ud  ^  '  forswear  himself  before  the  said  register  or  nis  deputy,  or  before  any 
Middlesex.       Judge  or  Master  in  Chancery,  in  any  of  the  cases  aforesud,  and  be 
thereof  lawfully  convicted,  such  person  or  persons  shall  incur  and  be 
liable  to  the  same  penalties,  as  if  the  same  oath  had  been  made  in 
any  of  the  Courts  of  record  at  Westminster."    A  similar  provision  is 
contained  also  in  the  5  &  6  Ann.  c  18,  which  regulates  the  inrol- 
ment  of  baimins  and  sales  of  lands,  &c  in  the  same  Riding;  in  the 
Middlesex  Registry  Act,  7  Ann.  c.  20,  &  15 ;  and  also  in  the  8  Geo.  2, 
c  6,  s.  33,  which  relates  to  the  registry  of  deeds,  &c.  in  the  North 
Riding  of  the  county  of  York. 
e^"^  ^L  The  Bribery  Act,  2  Geo.  2,  c.  24,  gives  the  form  of  an  oath  or 

2Geo!2,c. 24.  ^^ro^^tion  (in  the  case  of  a  Quaker,)  to  be  taken  by  elector^  and 
the  form  of  an  oath  to  be  taken  by  the  returning  omcer ;  and  then 
enacts  by  sec  5,  *'  that  if  any  returning  officer,  elector  or  person 
takings  toe  oath  or  affirmation  hereinbefore  mentioned,  shall  be 
guilty  of  wilful  and  corrupt  peijury,  or  of  false  affirming,  and  be 
thereof  convicted  by  due  course  of  law,  he  shall  incur  and  suffer  the 
pains  and  penalties,  which  by  law  are  enacted  or  inflicted  in  cases  of 
wilful  and  corrupt  perjury." 

The  2  Wm.  4.  c.  45,  entitled  "  an  act  to  amend  the  representation 
of  the  people  ot  HiUgland  and  Wales,"  by  sec.  58,  enacts  that  in  all 

elections  wnatever  of  members  to  serve  in  Parliament.  "  no  inquiry 

elections.  shall  be  permitted  at  the  time  of  polling  as  to  the  right  of  any  person 
to  vote,  except  only  as  follows ;  that  is  to  say,  that  the  retumiiy 
officer  or  his  respective  deputy  shall,  if  required  on  behalf  of  any 
candidate,  put  to  any  voter  at  tne  time  of  his  tendering  his  vote,  ana 
not  afterwards,  the  following  questions  or  any  of  them,  and  no  other: 

(q)  See  also  the  6  &  7  Wm.  4,  c.  5,  s.  8. 
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1.  Are  you  the  same  person  whose  name  appears  as  A.  B.  on  the 

register  of  voters  now  m  force  for  the  county  of  (or  for 

the  ridings  parts,  or  divisions^  &c.,  or  for  the  city,  &c. 

88  the  case  may  be)  ? 

2.  Have  you  afaready  voted,  either  here  or  elsewhere,  at  this  election 

for  the  county  of  (or  for  the  ridinff,  parts,  or 

division  of  the  county  of  or  for  the  dty  or  borough  of 

as  the  case  may  be)  ? 

3.  Have  you  the  same  qualification  for  which  your  name  was  ori- 

ginally  inserted  in  the  register  of  voters  now  in  force  for  the 
county  of,  &c  (or  for  the  ndine,  &c.,  or  for  the  city, 

&C.  as  the  case  may  be,  specifying  in  each  case  the  particulars 
of  the  qualification  as  descrioed  m  the  register)  ? 

And  if  any  person  shall  wilfullv  make  a  false  answer  to  anv  of  the 

Questions  aroresaid,  he  shall  be  deemed  guilty  of  an  indictable  mis- 
emeanor,  and  shall  be  punished  accordingly,  (r)  and  the  returning 
officer  or  tiis  deputy,  or  a  commissioner,  or  commissioners  to  be  for 
that  purpose  by  him  or  them  appointed,  shall  (if  required  on  behalf 
of  any  candidate  at  the  time  aforesaid,)  administer  an  oath  (or  in 
case  of  a  Quaker  or  Moravian,  an  afiirmation)  to  any  voter  in  the 
following  form :  (that  is  to  say,) 

^'  You  do  swean  (or  being  a  Quaker  or  Moravian,  do  affirm,)  that 
you  are  the  same  person  whose  name  appears  as  A.  B.  on  the  register 
of  voters  now  in  force  for  the  county  of  (or  for  the 

riding,  parts,  or  division  of  the  county  of  or  for  the 

city  or  borough  of  as  the  case  may  be,)  and  that  you  have  not 

before  voted,  either  here  or  elsewhere,  at  the  present  election  for 
the  said  county,  (or  for  the  said  riding,  parts,  or  division  of  the  said 
county,  or  for  the  said  city  or  borough,  as  the  case  may  be.) 

So  help  you  God.*  (*) 

And  no  elector  shall  hereafter  at  any  such  election  be  required  to 
take  any  oath  or  affirmation  except  as  aforesaid,  either  in  proof  of  his 
fireehola  or  of  his  residence,  age,  or  other  qiuJification  or  right  to 
vote,  any  law  or  statute,  local  or  general,  to  the  contrary  notwith* 
standing.'' 

The  same  statute  by  sees.  41  &  50  provides  that  the  Revising  Barris-  sec.  52. 
ters  shall  hold  open  (Courts  for  the  purpose  of  revising  the  lists  of  Peijury  bcfons 
voters  for  counties  and  boroughs,  and  sec.  52  enacts,  that  ^*  every  '^^^^  ^" 
such  barrister  holding  any  Court  imder  this  act  as  aforesaid,  shall 
have  power  to  adjourn  the  same  fix)m  time  to  time,  and  fi-om  any 
one  place  to  any  other  place  or  places  within  the  same  county, 
riding,  parts,  or  division,  or  within  the  same  city  or  borough,  or 
within  any  place  sharing  in  the  election  for  such  city  or  borough, 
but  so  as  that  no  such  adjourned  Court  shall  be  held  after  the  25th 
day  of  October  in  any  year ;   and  everv  such  barrister  shall  have 
power  to  administer  an  oath  (or  in  the  case  of  a  Quakeror  Moravian, 

(r)  Rex  V.  Harris,  7  C.  &  P.  253,  fo»<,  pressly  make  the  falsely  taking  this  oath 
p.  671.  Beg.  r.  Dodsworth,  8  C  &  P.  either  perjury  or  a  nusdemeanor,  yet 
210,  poii,  p.  672.  Reg.  v.  Irving,  2  M.  &  it  is  conceived  that  it  would  be  a  mis- 
Bob.  75,  note  (a),  poitt  p.  672.  demeanor  at  common  law.     Sec  Rck  v,  De 

(*}  Although  the  statute  does  not  ex-  Be«uvoir,7  C.  &  P.  IT,  pott,  p.  672. 
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an  affirmation)  to  all  persons  making  objectipn  to  the  insertion  or 
omission  of  any  name  m  any  of  such  lists  as  aforesaid,  and  to  all  per- 
sons objected  to,  or  claiming  to  be  inserted  in  any  of  such  lists,  or 
claiming  to  have  any  mistake  corrected  or  any  omission  supplied  in 
any  of  such  lists,  and  to  all  witnesses  who  may  be  tendered  on  either 
side,  and  that,  if  any  person  taking  any  oath  or  making  any  affirma- 
tion under  this  act,  smdl  wilfully  swear  or  affirm  &lsely,  such  person 
shall  be  deemed  guilty  of  per|ury,  and  shall  be  punished  accord- 
ingly."  (0 

Tuie  1  &  2  Vict  c.  48,  entitled  "  an  act  to  amend  the  laws  relating 
to  the  qualification  of  members  to  serve  in  Parliament,"  after  pro- 
viding  by  sec.  3,  that  candidates  at  elections  shall  make  and  subsoibe 
the  declaration  therein  specified,  and  by  sec.  6,  that  every  person 
returned  as  a  member  shall  make  ana  subscribe  the  declaration 
therein  mentioned ;  by  sec.  7,  enacts,  that  **  any  person  who  shdl 
make  and  subscribe  any  such  declaration  as  aforesaid,  or  who  shall 
sign  and  deliver  in  any  such  paper  as  aforesaid,  knowing  the  same  to 
be  untrue  in  any  material  particular,  shall  be  deemed  guilty  of  a 
misdemeanor." 

The  4  &  5  Vict.  c.  58,  entitled  ^^  an  act  to  amend  the  law  for  the 
trial  of  controverted  elections,  by  sec.  75  enacts,  "  that  where  in  this 
act  any  thing  is  required  to  be  verified  on  oath  to  the  House  of  Com- 
mons, it  shall  be  lawfiil  for  the  clerk  or  clerk  assistant  of  the  House 
of  Commons  to  administer  an  oath  for  that  purpose,  or  an  affidavit 
for  such  purpose  may  lawfiiUy  be  sworn  betore  any  justice  of  the 
peace  or  master  of  the  high  Court  of  Chancery." 

By  sec,  76,  "  every  person  who  shall  wilfully  give  any  false  evi- 
dence before  the  House  of  Commons,  or  any  committee  or  ezammer 
of  recognizances,  under  the  provisions  of  this  act,  or  who  shall  wil- 
fiilly  swear  fidsely  in  any  affidavit  authorized  by  this  act  to  be  taken, 
shall,  on  conviction  thereof,  be  liable  to  the  penalties  of  wilfiil  and 
corrupt  perjury." 

I  The  Marria»g  Act,  6  &  7  Wm.  4.  c.  85.  s.  38,  enacts,  that  «  eveiy 
person  who  shall  knowingly  and  wiiiuliy  make  any  false  declaration, 
or  sign  any  false  notice  or  certificate  required  by  this  act,  for  the! 
purpose  of  procuring  any  marriage,  shall  sufier  the  penalties  of 
penury."  («) 

The  6  Geo.  4,  c.  16,  entitled  "an  act  for  amending  the  laws 
relating  to  bankruptcy."  enacts,  by  sec.  99,  "  that  any  bankrupt  or 
other  person  who  shall,  in  any  examination  before  the  commissionerB 
or  in  any  affidavit  or  deposition  authorized  or  directed  by  the  present, 
or  any  act  hereby  repealed,  wilfully  and  corruptly  swear  falsely, 
being  convicted  thereof,  shall  sufier  the  pains  ana  penalties  in  force 
a^nst  wilful  and  corrupt  perjury :  and  where  any  oath  is  hereby 
directed  or  required  to  be  taken  or  administered,  or  affidavit  to  be 
made  by  or  to  any  party,  such  party,  if  a  Quaker,  shall  or  may 
make  solemn  affirmation,  and  such  Quaker  shall  incur  such  danger 
or  penalty  for  refusing  to  make  such  solemn  affirmation  in  such 


(t)  See  R^.  r.  Thomhill,  pott,  p.  647. 

(m)  The  3  Geo.  4,  c.  75,  s.  10,  conuined 
a  claoie  making  persons  wilfully  swearing 
any  false  oath  in  order  to  procure  a  marriage 
license  guilty  of  perjury,  but  that  clause 
seems  to  be  repealed  by  the  4  Geo.  4, 
c.  17,  which  is  repealed  by  the  4  Geo.  4, 


c.  76,  s.  I ,  and  that  act  contains  no  provi- 
sion  making  such  ftJse  swearing  perjury, 
but  by  sec.  23,  provides  that  where  a  mar- 
riage  is  procured  by  false  sweariag  the 
party  may  be  caused  to  forfeit  the  property 
obtamed  thereby  in  the  manner  thereia 
provided. 
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matters,  when  thereto  required,  as  is  hereby  provided  against  persons 
refusing  to  be  sworn ;  and  all  Quakers  who  shall,  in  any  sucn  affir* 
mation  knowingly  and  wilfully  affirm  fidsely,  shall  suffer  the  same 
penalties  as  are  provided  against  persons  guuty  of  wilful  and  corrupt 
Pfijury  ;  and  all  persons  before  whom  oaths  or  affidavits  are  hereby 
directed  to  be  made,  are  respectively  empowered  to  administer  the 
same,  and  also  such  solemn  affinnation  as  aforesaid.'* (v) 

The  7  Gea  4,  c.  57,  entitled  *^an  act  to  amend  and  consolidate  PerjurjbTio- 
the  laws  for  the  relief  of  insolvent  debtors  in  England,"  enacts,  by  "olvwitdfltori. 
sea  71  '*  that  if  any  prisoner  who  shall  apply  for  his  or  her  dischaige 
under  the  provisions  of  this  act,  or  any  otner  person  taking  an  oath 
under  the  provisions  of  this  act,  shall  wilfully  forswear  and  perjure 
himself  or  herself,  in  any  oath  to  be  taken  under  this  act,  and  shall 
be  lawfully  convicted  thereof,  he  or  she  so  offending,  shall  suffer 
such  punisnment  as  may  by  law  be  inflicted  on  persons  convicted  of 
wilful  and  corrupt  perjury ;  and  that  in  all  cases  wherein  by  this 
act  an  oath  is  required,  the  solemn  affirmation  of  any  person,  beinff 
a  Quaker,  shall  and  may  be  accepted  and  taken  in  lieu  thereof;  and 
that  every  person  making  such  affirmation,  who  shall  be  convicted  of 
wilful  fiuse  affirmation,  shall  incur  and  suffer  such  and  the  same 
penalties  as  are  inflicted  and  imposed  upon  persons  convicted  of 
wilful  and  corrupt  perjury." 

The  1  &  2  Vict  c.  110,  contains  in  sec.  100  a  similar  provision. 

The  5  &  6  Wm.  4,  c.  62,  which  was  passed  for  the  purpose  of  &  &  6  Wm.  4, 
abolishing  unnecessary  oaths,  by  sec.  2  enacts,  "  that  in  any  case  ^^^  Jj^  ^^^ 
where,  by  any  act  or  acts  made  or  to  be  made  relating  to  the  reve-  treasury  em- 
nues  of  customs  or  excise,  the  post-office,  the  office  of  stamps  and  povrered  to 
taxes,  the  office  of  woods  and  forests,  land  revenues,  works,  and  J^^^raSon  in 
buildinffs,  the  war  office,  the  army  pay-office,  the  office  of  the  trea-  Ueu  of  an  oath, 
surer  of  the  navy,  the  accountant-general  of  the  navy,  or  the  ord-  &c.,  in  certain 
nance,  his  Majesty's  treasury,  Chelsea  Hospital,  Greenwich  Hospital,  ^"^' 
the  board  of  trade,  or  any  of  the  offices  of  his  Maiesty's  principal 
secretaries  of  state,  the  India  board,  the  office  for  auditing  the  public 
accounts,  the  national  debt  office,  or  any  office  under  the  control, 
direction,  or  superintendance  of  the  lords  commissioners  of  his 
Majesty's  treasury,  or  by  any  official  regulation  in  any  department, 
any  oath,  solemn  affirmation,  or  affidavit  misht,  but  for  the  passing 
of  this  act,  be  required  to  be  taken  or  maae  by  any  person  on  the 
douig  of  any  act,  matter,  or  thing,  or  for  the  purpose  of  verifying 
any  book,  entry,  or  return,  or  for  any  other  purpose  whatsoever,  it 
shall  be  lawful  for  the  lords  commissioners  of  his  Majesty's  treasury 
or  any  three  of  them,  if  they  shall  so  think  fit,  by  wnting  under 
their  hands  and  seals,  to  substitute  a  declaration  to  the  same  effect 
as  the  oath,  solemn  affirmation,  or  affidavit  which  might,  but  for 
the  passing  of  this  act,  be  required  to  be  taken  or  maae ;  and  the 
person  who  might  imder  the  act  or  acts  imposing  the  same  be  re- 
quired to  take  or  make  such  oath,  solemn  affirmation,  or  affidavit, 
snail,  in  presence  of  the  commissioners,  collector,  other  officer  or 
person  empowered  by  such  act  or  acts  to  administer  such  oath, 
solemn  affirmation,  or  affidavit,  make  and  subscribe  such  declaration, 
and  every  such  commissioner,  collector,  other  officer  or  person  is 
hereby  empowered  and  required  to  administer  the  same  accordingly." 

(e)  Sea  also  the  5  &  6  Vict.  c.  122,  s.  81. 
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Sec.  3.  De-  ^J  s^c.  3,  the  declaration  so  substituted  is  to  be  published  in  the 
claration  to  be  Gazette,  and  after  twenty-one  days  from  the  date  of  the  Gazette, 
published.         ^^  provisions  of  this  act  are  to  apply. 

Sec.  4.  No  By  sec.  4,  "  after  the  expiration  of  the  said  twenty-one  days  it 

°**^  ■^®'"        shall  not  be  lawful  for  any  commissioner,  collector,  officer,  or  other 

person  to  administer  or  cause  to  be  administered,  or  receive  or  cause 

to  be  received,  any  oath,  solemn  affirmation,  or  affidavit,  in  the  lieu 

of  which  such  declaration  as  aforesaid  shall  have  been  directed  by 

the  lords  commissioners  of  his  Majesty's  treasmy  to  be  substituted. 

False  deck-  By  sec.  5,  ^^  if  any  person  shall  make  and  subscribe  any  such 

rations  a  mis-    declaration  as  herein-before  mentioned  in  lieu  of  any  oath,  solemn 

affirmation,  or  affidavit  by  any  act  or  acts  relating  to  the  revenues  of 

customs  or  excise,  stamps  and  taxes,  or  post-office,  required  to  be 

made  on  the  doing  of  any  act,  matter,  or  thing,  or  for  verifying  any 

book,  account,  entry,  or  return,  or  for  any  purpose  whatsoever,  and 

shall  wilftilly  make  therein  any  false  statements  as  to  any  material 

particular,  the  person  making  the  same  shall  be  deemed  guilty  of  a 

misdemeanor." 

By  sec.  6,  the  oath  of  allegiance  is  to  be  required  in  all  cases  as 
before  the  act  passed. 

By  sec  7,  oaths  in  Courts  of  justice  are  to  be  taken  in  the  same 
manner  as  if  the  act  had  not  passed. 
Universities  of      By  sec.  8,  "  it  shall  be  lawful  for  the  Universities  of  Oxford  and 
Oxford  and       Cambridge,  and  for  all  other  bodies  corporate  and  politic,  and  for  all 
^T*^^^^       bodies  now  by  law  or  statute,  or  by  any  valid  usage,  authorized  to 
bodies,  may      administer  or  receive  any  oath,  solemn  affirmation,  or  affidavit,  to 
substitute  a      make  statutes,  bye -laws,  or  orders  authorizing  and  directing  the  sub- 
declanitionin    gtitution  of  a  declaration  in  lieu  of  any  oath,  solemn  affirmation, 
or  affidavit  now  required  to  be  taken  or  made :  provided  always  that 
such  statutes,  bye-laws,  or  orders  be  otherwise  duly  made  and  passed 
according  to  the  charter,  laws,  or  regulations  of  tne  particular  Uni- 
versity, other  body  corporate  and  politic,  or  other  body  so  authorized 
as  aforesaid." 
Ofaurcfawar-  By  sec.  9,  "  in  future  every  person  entering  upon  the  c^ce  of 

den's  and  sides-  churchwarden  or  sidesman,  before  beginning  to  discharge  the  duties 
alMiiiod,  and    ^^^^eof,  shall  in  lieu  of  such  oath  of  office,  make  and  subscribe,  in 
a  declaration     the  presence  of  the  ordinary  or  other  person  before  whom  he  would, 
to  be  made       but  for  the  passing  of  this  act,  be  required  to  take  such  oath,  a 
m  lieu  thereof,  declaration  that  he  wiU  faithfully  and  diligently  perform  the  duties 
of  his  office,  and  such  ordinary  or  other  person  is  hereby  empowered 
and  required  lo  administer  the  same  accordingly :  provided  always, 
that  no  churchwarden  or  sidesman  shall  in  future  be  required  to 
take  any  oath  on  quitting  office,  as  has  heretofore  been  practised.** 
Declaration  By  sec.  10,  "  in  any  case  where,  under  any  act  or  acts  for  making 

substituted  for  maintaining,  or  regulating  any  highway,  or  any  road,  or  any  turnpike 
affidlX^by  ^®^'  ^^  ^'^^  paving,  lighting,  watching,  or  improving  any  city,  town, 
persons  acting  or  place,  or  touching  any  trust  relating  thereto,  any  oath,  solemn 
m  turnpike  affirmation,  or  affidavit  might,  but  for  the  passing  of  this  act,  be  re- 
*""*^  quired  to  be  taken  or  made  by  any  person  whomsoever,  no  such 

oath,  solemn  affirmation,  or  affidavit  shall  in  future  be  required  to 
be  or  be  taken  or  made,  but  the  person  who  might  under  the  act  or 
acts  imposing  the  same  be  required  to  take  or  make  such  oath, 
solemn  affirmation,  or  affidavit  shall,  in  lieu  thereof,  in  the  presence 
of  the  trustee,  commissioner,  or  other  person  before  whom  he  might 
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under  such  act  or  acts  be  required  to  take  or  make  the  same,  make 
and  subscribe  a  declaration  to  the  same  etkci  as  such  oath,  solemn 
affirmation,  or  affidavit,  and  such  trustee,  commissioner,  or  other 
person  is  hereby  empowered  and  required  to  administer  and  receive 
the  same." 

By  sec.  11,  *^  whenever  any  person  or  persons  shall  seek  to  obtain  Declaration 
any  patent  under  the  Great  Seal  for  any  discovery  or  invention,  such  substUutodfor 
person  or  persons  shall,  in  lieu  of  any  oath,  affirmation,  or  affidavit  ^Ja^jf  berc- 
which  heretofore  has  or  might  be  required  to  be  taken  or  made  upon  tofore  required 
or  before  obtaining  any  such  patent,  make  and  subscribe,  in  the  on  taking  out 
presence  of  the  person  before  whom  he  might,  but  for  the  passing  of  "P*^®"'- 
this  act,  be  reqmred  to  take  or  make  such  oath,  affirmation,  or  affida- 
vit, a  declaration  to  the  same  effect  as  such  oath,  affirmation,  or  affi- 
davit ;  and  such  declaration,  when  duly  made  and  subscribed,  shall 
be  to  all  intents  and  purposes  as  valid  and  effectual  as  the  oath,  affir- 
mation, or  affidavit  in  lieu  whereof  it  shall  have  been  so  made  and 
subscribed." 

By  sec.  12,  "  where  by  any  act  or  acts  at  the  time  in  force  for  Declaration 
regulating  the  business  of  pawnbrokers,  any  oath,  affirmation,  or  substituted 
affidavit  miffht,  but  for  the  passing  of  this  act,  be  required  to  be  J^^*!**  **"^ 
taken  or  made,  the  person  who  by  or  under  such  act  or  acts  might  required  by 
be  required  to  take  or  make  such  oath,  affirmation,  or  affidavit  shall  acts  as  to 
in  lieu  thereof  make  and  subscribe  a  declaration  to  the  same  effect ;  pawnbrokers. 
and  such  declaration  shall  be  made  and  subscribed  at  the  same  time, 
and  on  the  same  occasion,  and  in  the  presence  of  the  same  person 
or  persons,  as  the  oath,  affirmation,  or  affidavit  in  lieu  whereof  it 
shall  be  made  and  subscribed  would  by  the  act  or  acts  directing  or 
requiring  the  same  be  directed  or  required  to  be  taken  or  made ;  and 
all  and  every  the  enactments,  provisions,  and  penalties  contained  in  Penalties  as 
or  imposed  by  any  such  act  or  acts,  as  to  any  oath,  affirmation,  or  to  such  oaths, 
affidavit  thereoy  directed  or  required  to  be  taken  or  made,  shall  ex-  &tc.,  to  apply 
tend  and  apply  to  any  declaration  in  lieu  thereof,  as  well  and  in  the       ^ 
same  manner  as  if  the  same  were  herein  expressly  enacted  with 
reference  thereto." 

Sec  13,  recitinff  that  ^^  a  practice  has  prevailed  of  administering  Justices  not  to 
and  receiving  oatns  and  affidavits  voluntarily  taken  and  made  in  »lminuter 
mutters  not  the  subject  of  any  judicial  inquiry,  nor  in  anywise  pending  touSi^^mat- 
or  at  issue  before  me  justice  of  the  peace,  or  other  person  by  whom  ters  whereof 
such  oaths  or  affidavits  have  been  administered  or  received,"  and  that  ^^y  ^^9  . 
**  doubts  have  arisen  whether  or  not  such  proceeding  is  illegal,  for  the  by'^^tutr"'** 
more  effectual  suppression  of  such  practice  and  removing  such  doubts," 
enacts,  ^^that  from  and  after  the  commencement  of  this  act,  it  shaJl 
not  be  lawfiil  for  anv  justice  of  the  peace  or  other  person  to  adminis- 
ter, QT  cause  or  allow  to  be  administered,  or  to  receive,  or  cause  or 
allowTo  be  received,  any  oath,  affidavit,  SH  yTemn  affirmation  touch- 
ing anv  matter  or  thing  whereof*  such  justice  or  other  person  hath 
not  jurisdiction  or  cognizance  by  some  statute  in  force  at  the  time 
being  (a) ;  pgai^d,aigfgs,  that  nothing  herein  contained  shall  be  Proviso, 
construed  to  extend  to  any  oath,  affidavit,  or  solemn  affirmation  before 
any  justice  in  any  matter  or  thing  touching  the  preservation  of  the 
peace,  or  the  prosecution,  trial,  or  punishment  of  offences,  or  touching 
any  proceedings  before  either  of  the  Houses  of  Parliament  or  any 
committee  thereof  res|xjctively,  nor  to  any  oath,  affidavit,  or  affirma- 
tion which  may  be  required  by  the  laws  of  any  foreign  country  to 

(a)  See  Reg.  v.  Nott,  1  C.  &  Mars.  288,  pott,  p.  673. 
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g*ve  validity  to  instruments  in  writing  designed  to  be  used  in  such 
reign  countries  respectively.'* 

By  sec  14,  '^  in  any  case  in  whidi  it  has  been  the  usual  practice 
of  the  Bank  of  England  to  receive  affidavits  on  oath  to  prove  the 
death  of  any  proprietor  of  any  stocks  or  funds  transferrable  there,  or 
to  identify  the  person  of  any  such  proprietor,  or  to  remove  any  other 
impediment  to  the  transfer  of  any  such  stocks  or  fhnds,  or  relating  to 
the  loss,  mutilation,  or  defacement  of  any  bank-note  or  bank  post  bill, 
no  such  oath  or  affidavit  shall  in  future  be  required  to  be  taken  or 
made,  but  in  lieu  thereof  the  person  who  might  have  been  required 
to  take  or  make  such  oath  or  affidavit  shall  make  and  subscribe  a 
declaration  to  the  same  effect  as  such  oath  or  affidavit^ 

Bv  sec.  15,  declarations  are  substituted  in  lieu  of  the  oaths  required 
by  the  5  Geo.  2,  c.  7,  '^  an  act  for  the  more  easy  recovery  of  debts 
in  his  Majesty's  plantations  and  colonies  in  America,"  and  the  54 
Geo.  3,  c  15,  **  an  act  for  the  more  easy  recovery  of  debts  in  his 
Maiesty's  colony  of  New  South  Walea" 

By  sec.  16,  ^^  it  shall  and  may  be  lawful  to  and  for  any  attesting 
witness  to  the  execution  of  any  will  ^  codicil,  deed,  or  instrument  m 
writing,  and  to  and  for  anv  other  competent  person,  to  verify  and 
prove  the  signing,  sealing,  publication,  or  delivery  of  anv  such  will, 
codicil,  deed,  or  lustrument  m  writing,  Ev  such  declarationm  writ- 
ing made  as  foresaid,  and  every  such  justice,  notary,  or  other  officer 
imall  be  and  is  hereby  authorized  and  empowered  to  administer  or 
receive  such  declaration." 

By  sec.  17,  *^  in  all  suits  now  depending  or  hereafi;er  to  be  brought 
in  any  Court  of  law  or  equity  by  or  in  behalf  of  his  Majesty,  his  heirs 
and  successors,  in  any  of  his  said  Majesty's  territories,  plantations, 
colonies,  possessions,  or  dependencies,  for  or  relating  to  any  debt  or 
account,  that  his  Majesty,  his  heirs  and  successors,  sliall  and  may 
prove  his  and  their  debts  and  accounts,  and  examine  his  or  theur 
witness  or  witnesses  by  declaration,  in  like  manner  as  any  subject  or 
subjects  is  or  are  empowered  or  may  do  by  this  present  act" 

oec  18,  reciting  that  *'  it  may  be  necessary  and  proper  in  many 
cases  not  herein  specified  to  require  confirmation  of  wnttcn  jpatru- 
ments  or  allegations,  or  proof  of  debts,  or  of  tne  execution  of  deeds 
or  other  matters,"  enacts,  that  '^  it  shall  and  may  be  lawfiil  foy  any 
justice  of  the  peace,  notary  public  or  other  officer  now  bv  Law 
TOthonzed^to  administer  an  oath,  to  take  and  receive  the  declaration 
oi^  any  person  voluntarily  making  the  same  before  him  in  the  form  in 
the  schedule  to  this  act  annexed;  and  if  any  declaration  so  made 
sbali  be  talse  or  untrue  in  any  material  particular,  the  person 
wilfully  making  such  false  declaration  shall  be  deemed  guilty  of 
a  misdemeanor."  {to) 

By  sec.  21,  *'  in  any  case  where  a  declaration  is  substituted  for  an 
oath  under  the  authority  of  this  act,  or  by  virtue  of  any  power 
or  authority  hereby  given,  or  is  directed  and  authorized  to  be  made 
and  subscribed  under  the  authority  of  this  act,  or  by  virtue  of 
any  power  hereby  given,  any  person  who  shall  wilfully  and  corruptly 


(v)  By  sec.  19,  the  same  fees  are 
paTable  on  deolaradons  as  on  the  oaths,  in 
lieu  of  which  they  are  made.  By  sec.  19, 
the  declaration  is  to  be  in  the  form  follow- 
ing:-^** I,  A,  B.,  do  solemnly  and  sin. 
cemy  declare,  that  and  I  make 


this  soUmn  declaration  oonscientiousljr  be- 
lieving the  same  to  be  true,  and  by  nrtne 
of  the  provisions  of  an  act  made  and  passed 
in  the  year  of  the  reign  of  his  present 

Majesty,  cntided  an  act,**  [Acre  t«uer/  ike 
tUle  of  this  act]. 
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make  and  safaflcribe  any  such  declaration^  knowing  the  same  to 
be  untrae.in  any  material  particular^  shall  be  deemed  guilty  of 
a  misdemeanor. 

By  sec.  ii*ij  the  act  commenced  on  the  Ist  October,  1835.  («) 

Tnere  are  also  some  statutes  of  limited  and  local  operation,  which  Perjury  br 
contain  enactments  respecting  perjury,  a  few  of  which  may  be  y^^^^ 
briefly  noticed.  The  11  Greo.  1,  c.  18,  s.  3,  relates  to  false  oaths  local  operation. 
taken  at  elections  for  the  city  of  London ;  the  44  Greo.  3,  c.  60,  s.  4, 
to  perjuiy  at  elections  for  Aylesbury  ;  the  47  Geo.  3,  sess.  2,  c.  109, 
s.  123  (local  act)  to  peijuiy  under  the  Dublin  Improvement  Act; 
the  47  Geo.  3,  sess.  2,  c.  68,  s.  149,  56  Geo.  3,  c  21,  s.  49,  and  56 
Gea  3,  c  78,  s.  50,  (local  acts)  relate  to  &Ise  oaths  taken  in 
the  course  of  the  vending,  admeasurement,  &c.,  of  coals  in  London, 
and  certain  places  in  the  neighbouring  counties ;  and  the  55  Geo.  3, 
c.  99,  s.  16,  (local  act)  to  false  oaths  tdcen  in  respect  of  bread  sold  in 
London,  or  within  the  bills  of  mortality.  These  statutes,  and  others 
of  a  similar  kind,  either  provide  that  the  offenders  shall  be  punish- 
able under  the  5  Eliz.  c.  9,  and  the  2  Geo.  2,  c.  25,  s.  2,  or  (which 
is  more  generally  the  case)  enact,  *^  that  they  shall  be  subject 
and  liable  to  the  pains  and  penalties,  which  persons  convicted 
of  wilful  and  ocnrupt  perjuiy  are  subject  and  liable  to." 

With  respect  to  the  first  of  the  statutes  above  set  forth,  namely,  Conitructton 
the  5  Eliz.  c.  9.  as  it  is  but  little  resorted  to  at  the  present  time,  on  of  the  5  EUi.^ 
IHSmr^^RlfiKjutions  upon  it  being  more  diflScult  than  at  the  **   '  •  ♦  "* 
common  law;  add  as  it  aid  not  alter  the  nature  of  the  ofienoe, 
but  merely  enlaived  the  punishment,  {y)  a  brief  statement  of  some  of 
the  principal  pomts  decided  upon  its  construction  will  probably  be 
deemed  sufficient 

In  many  instances  an  indictment  will  lie  at  common  Law,  when  it 
will  not  lie  upon^this  statute.  Thus  wbere  a  witness  forlbe  king 
swears  ftlsely,  he  cannot  be  indicted  on  the  statute,  {z) 

It  has  been  adjudged  that  a  man  cannot  be  guiltv  of  penury  within 
this  statute,  in  any  case  wherein  lie  may  not  possibly  be  guilty 
of  subornation  of  perjury  within  it ;  on  the  ground  that  it  is  reason- 
able  to  give  tlie  wiiole  statute  the  same  construction;  and  that 
it  cannot  well  be  intended  that  the  makers  of  it  meant  to  extend  its 
purview  fiuther  as  to  perjurV)  which  they  appear  to  have  considered 
as  the  less  crime,  than  to  suDomation  of  perjury,  which  they  seem  to 
have  esteemed  the  greater :  and,  therefore,  since  the  clause  concern- 
ing subornation  of  perjury,  mentioning  only  matters  depending 
by  writ,  bill,  plaint,  or  information,  concerning  hereditaments,  goods, 
debts,  or  damages,  &c.,  does  not  extend  to  perjury  on  an  indictment 
or  criminal  information;  the  clause  concerning  perjuiy,  thoush 
penned  in  more  general  wonis,  has  been  adjudged  to  come  under  the 
tike  restriction,  (a)  And  it  has  also  been  resolved,  that  as  the  clause 
concerning  subornation  of  peijury  relates  only  to  perjury  by  witnessesy 
that  concerning  perjury  extends  to  no  other  perjury  than  that  of  a 

(ar)  The  number  of  statutes,  ivluch  con-  warranti  devoting  to  their  insertion ;  all  of 

tain  clauses  makinff  persons  giving  false  them,  therefore,  have  not  been  inserted. 

evidence^  making  fJiae  affidavits,  &c.,  either  C.  8.  G. 

liable  to   the  punishment  of  peijury  or  (y)  Buxton  p.  Gouch,  3  Salk.  269. 

guilty  of  a  misdemeanor,  is  so  large  that  it  (z)  Id.  ibid. 

is  conceived  they  would  occupy  more  space  (a)    Bao.    Ab.    tit.    Perjwrff   (B).     1 

than  the  infreqnency  of  the  occasions,  on  Hawk.  P.  C.  c.  69,  s.  19. 
which  it  may  be  necessary  to  consult  thorn, 


620 


Indictment  on 
tbeSEliz. 
c.  9. 


Construction  of  the  5  Eliz.  c.  9.         [book  v. 

mtness ;  and,  therefore,  not  to  peijury  in  an  answer  in  Chancery ; 
or  in  swearing  the  peace  against  a  man;  or  in  a  presentment 
by  a  homager  in  a  Court  baron,  or  in  a  wager  of  law,  or  in  swearing 
before  commissioners  of  the  King's  title  to  lands,  (fr)  And  by  the 
opinions  of  some,  a  &lse  affidavit  against  a  man,  in  a  Court  of  justice, 
is  not  within  the  statute,  (c)  Sut  it  is  observed  that  if  such 
affidavit  be  by  a  third  person,  and  relate  to  a  cause  depending 
in  suit,  before  the  (yourt,  and  either  of  the  parties  in  variance 
be  grieved,  hindered,  or  molested,  in  respect  of  such  cause,  by 
reason  of  the  peijury,  it  may  be  strongly  argued  that  it  is  within  the 
purview  of  the  statute,  {d)  It  seems  to  be  the  better  opinion 
that  a  false  oath  before  the  sheriff  on  a  writ  of  inquiry  of  damages,  is 
within  the  statute,  {e) 

It  has  been  collected  from  the  clause  giving  an  action  to  the  party 
grieved,  that  no  false  oath  is  within  the  statute,  which  does  not  n^ive 
some  person'Xiust  cause  of  complaint;  and,  therefore,  that  if 
the  thing  sworn  be  due,  though  it  be  not  known  by  him  that  swears 
it  to  be  so,  the  oath  is  not  within  the  statute,  because  it  gives  no  good 
ground  of  complaint  to  the  other  party,  who  would  take  advantage 
of  another's  want  of  sufficient  evidence  to  make  out  the  justice  of  the 
cause.  (/ )  And  upon  the  same  ground  no  false  oath  can  be  within 
the  statute,  unless  the  par^  against  whom  it  was  sworn  suffered  some 
disadvantage  by  it :  therefcre,  in  every  prosecution  onthestetute.  it 
is  necessary  to  set  forth  the  record  wherein  the  perjurv  js  supposed 
to  kave  been  committed,  and  to  prove  at  the  tria^tnat  there  is  such 
a  record,  either  by  actually  producing  it,  or  by  an  attested  copy ;  and 
it  is  oecessary  not  only  to  set  forth  in  the  pleadings  the  point 
wherein  the  false  oath  was  taken,  but  to  shew  also  how  it  conduced  i 
to  the  proof  or  disproof  of  the  matter  in  question,  {a)  And  if  an  ac-' 
tion  on  the  statute  be  brought  by  more  than  one,  it  is  necessary  to 
shew  how  the  perjury  was  prejudicial  to  each  of  the  plaintifis.  (A) 
But  it  seems  that  a  peijury,  which  tends  only  to  aggravate  or 
extenuate  the  damages,  is  as  much  within  the  statute  as  a  perjiiiy 
that  goes  directly  to  the  point  in  issue ;  and  that  peijury  committed 
in  a  cause  wherein  an  erroneous  judgment  is  given,  is  a  good  ground 
of  a  prosecution  upon  the  statute  till  the  jud^ent  be  reversecL  (t) 

It  has  been  holden  that  every  indictment  or  action  upon  this 
statute  must  exactly  pursue  the  words  of  it;  and,  therefore,  if 
it  allege  that  the  defendant  deposed  such  a  matter /a&d  et  deceptiviy 
or  fabo  et  corrupti,  or  fako  et  voluntarily  without  sayii^ 
voluntarH  et  corruptdy  it  is  not  good,  though  it  conclude  that 
sic  voluntarium  et  corruptum  commisit  perjurium  contra  formam 
statutiy  %c.  Also  it  is  said  to  be  necessaiy  expressly  to  shew  that 
the  defendant  was  sworn ;  and  that  it  is  not  sufficient  to  say  that 
tacto  per  se  sacro  evangelic  deposuit.     But  there  is  no  need  to 

(  o)  Bac.  Abr.  tit  IViTKiy  (B>  1  Hawk. 
P.  C.  c  69.  8.  23. 


(6)  1  Hawk.  P.  C.  c  69,  a.  20.  Bac 
Abr.  tit  Penurf  (B). 

(c)  2  Roll  Abr.  77.  1  Boll  79.  3 
Keb.  345. 

(d  )  I  Hawk.  P.  C.  c.  69,  a.  21. 

(e)  Bac.  Abr.  tit  Ptr;ury(B).  1  Hawk. 
P.  C.  c.  69,  8.  21. 

(/)  1  Hawk.  P.  C.  c.  69,  s.  22.  Bac, 
Aln>.  tit  Perjury  (B).  We  have  aecn  that 
this  is  otberwiao  at  common  law.  AnU^ 
p.  697. 


(A)  Id.  ibid. 

(0  1  Hawk.  P.  C. 


c.  69,  8.  23.    Bac 


Abr.  tit  Perwry  (B).  In  I  Hawk.  P.  C. 
c.  69,  s.  4,  there  is  a  ^  whether  peijury 
in  a  court,  whose  proceedings  arc  after- 
wards reversed  by  errOT,  may  not  still  be 
punished  as  perjury,  notwithstanding  such 
reversal  ?   See  Reg.  d.  Meek,  oiOe,  p.  603. 
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shew  whether  the  party  took  the  false  oath  through  the  suborna- 
tion of  another,  or  of  his  own  act,  though  the  woras  of  the  statute 
are,  **  If  persons  by  subornation^  ^c,  or  their  own  act^  ^c,  sheUl 
commit  wilful  perjury ;"  for  there  being  no  medium  between  the 
branches  of  this  distinction,  thej  seem  to  be  put  in  ex  abundantiy 
and  to  express  no  more  than  the  law  would  have  implied,  and, 
therefore,  operate  nothing,  {j) 

It  seems  that  if  peijuiy  be  committed  that  is  within  this  sta- 
tute, but  the  indictment  concludes  not  contra  formam  statutu  yet 
it  is  a  ff)od  indictment  at  common  law,  but  not  to  bring  the 
offender  within  the  corporal  punishment  of  the  statute,  (i) 

For  the  purpose  of  facilitating  prosecutions  for  peijuiy,  and  of 
preventing  great  offenders  from  escaping  punishment  by  reason  of 
the  expense  attending  such  prosecutions,  th^2i^fi^^juJ^-lL 
^^^nacts,  *•  that  it  shall  and  may  be  lawful  to  and  tor  any  of  his 
^iH^^ty's  justices  of  assize,  or  nisi  prius^  or  general  gaol  aeliyery, 
or  of  any  of  the  great  sessions  of  the  principality  of  Wales,  or  of  the 
counties  palatine ;  and  they  are  hereby  authorized  (sitting  the  Court, 
or  within  twenty-four  hours  after)  to  direct  any  person  examined  as 
a  witness  upon  any  trial  before  him  or  them,  to  be  prosecuted  for 
the  said  offence  of  perjury,  in  case  there  shall  appear  to  him  or  them 
a  reasonable  cause  for  such  prosecution,  and  tnat  it  shall  appear  to 
him  or  them  proper  so  to  do ;  and  to  assign  the  party  injiued,  or 
other  person  unaertaking  such  prosecution,  counseX  who  shall  and 
are  hereby  required  to  do  their  duty  without  any  fee,  gratuity,  or 
reward  for  the  same ;  and  every  such  prosecution,  so  directed  as 
aforesaid,  shall  be  carried  on  without  payment  of  any  tax  or  duty, 
and  without  payment  of  any  fees  in  Court,  or  to  any  officer  of  the 
Court  who  might  otherwise  claim  or  demand  the  same.  And  the 
clerk  of  assize,  or  his  associate  or  prothonotary,  or  other  proper  officer 
of  the  Court  (who  shall  be  attending  when  such  prosecution  is 
directed)  shall,  and  is  hereby  required,  without  any  fee  or  reward^ 
to  give  the  party  injured,  or  other  person  undertaking  such  prosecu- 
tion, a  certificate  of  the  same  being  directed,  together  with  the  names 
of  the  counsel  assi&:ned  him  by  the  Court,  which  certificate  shall  in 
all  cases  be  deemea  sufficient  proof  of  such  prosecution  having  been 
directed  as  aforesaid,  provided  that  no  such  direction  or  certificate 
shall  be  given  in  evidence  upon  any  trial  to  be  had  against  any  per- 
son upon  a  prosecution  so  directed  as  aforesaid." 

The  same  statute  also  makes  provision  for  the  more  easy  framing 
of  indictments  for  peijury  and  subornation  of  perjury.  The  first 
section^  reciting  that  by  reason  of  the  difficulties  attending  prosecu- 
tions  for  perjury  and  subornation  of  perjury,  those  heinous  crimes 
bad  firequently  gone  unpunished,  enacts,  "  that  in  every  infc^rma- 
tion  or  indictment  to  be  prosecuted  against  any  person  for  wilful  and 
corrupt  perjury,  it  shall  be  sufficient  to  set  forth  the  substance  of  the 
offence  charged  upon  the  defendant,  and  by  what  Court,  or  l^gfoxn 
whom  the  oath  was  taken  (averrii 
to  have  a  competent  authority  to 


such  Court,  or  person  or  persons 
[minister  the  same)  together  with 
the  proper  averment  or  averments  to  falsify  the  matter  or  matters^ 
wherein  the  periu^  or  perjuries  is  or  are  assigned,  without  settin 


(/)  1  Hawk.  P.  C.  c.  69,  ss.  17,  18.  (A)  2  Hale,  191,  192.     See  the  eases 

Bae.  Abr.  tit.  P^tyunf  (B),  and  the  autbo*      cited,  yoL  1,  p.  655. 
rities  there  cited. 
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forth  the  bill,  answeri  information,  indictment,  declaration,  or  anj_ 
part  of  any  record  ^  proceeding,  either  in  law  or  in  equity,  other 
than  as  aforesaid,  anSwxthont  setting  forth  the  commission  of  autho- 
rity of  the  Court,  or  person  or  persons  t>etbre  whom  the  perjury  was 
committed."  And  the  second  section  enacts,  "  that  in  every  mfor- 
mation  or  indictment  for  subornation  of  penury^  or  for  corrupt 
baigaining  or  contracting  with  others  to  commit' wilful  and  corrupt 
perjury,  it  shall  be  sufficient  to  set  forth  the  substance  of  the  offence 
charged  upon  the  defendant,  without  setting  forth  the  bill,  answer, 
information,  indictment,  declaration,  or  any  part  of  any  record  or^ 
proceeding,  either  in  kw  or  equi^,  and  without  setting  forth  the 
commission  or  authority  of  the  Court,  or  person  or  persons  before 
whom  the  perjury  was  committed,  or  was  agreed  or  promised  to  be 
committed.' 

It  was  lamented  by  a  very  great  Judge,  that  the  part^  prose- 
cuting for  perjury,  did  not  more  frequently  avail  himself  of  this 
excellent  law,  made  for  the  purpose  of  obviating  difficulties  in 
drawing  the  indictments.  (/)  In  the  case  in  whidi  this  remaik 
was  made,  the  commission  at  the  Admiralty  session  had  been  un- 
necessarily set  forth  in  the  indictment ;  and  it  was  admitted  that 
where  a  prosecutor  undertakes  to  set  out  in  the  indictment  more 
of  the  proceedings  than  he  need  under  this  statute,  he  must  set 
them  forth  correctly;  but  it  was  holden  that  the  commission  at 
the  Admiralty  session  being  set  forth  as  directed  to  A.,  B.,  and 
Ct,  and  others  not  named,  of  which  number  A.,  B.,  and  C, 
amongst  others,  should  always  be  one,  the  Court  must  take  it  to 
mean  that  if  either  of  the  persons,  named  of  the  quonun,  were 
present,  it  would  be  sufficient  (m) 

It  has  been  holden,  on  motion  in  arrest  of  iudyment,  that  sg-l 
veral  persons  cannot  be  joined  in  one  indictment  for  neriurv.  thel 
CTime  being  in  its  nature  several.  («)  But  this  does  not  apply  tol 
subornation  o^peijury.  (o) 

With  respect  to  the  venue  in  an  indictment  for  perjury  it  may 
be  briefly  observed  ttiat  the  parish  or  place,  unless  used  as  givingi 
some  specific  local  descnption,  wilTnot  be  material,  and  mat  i 
will  be  sufficient  to  shew  the  offence  committed  any  where  wi 
the  county.  But  it  seems  to  be  necessary  that  a  place  should 
stated  in  the  indictment  to  which  a  venue  may  be  properiy 
awarded ;  and  an  indictment  was  holden  to  be  bad  for  laying  the 
offence  to  have  been  committed  ^^  at  the  Guildhall  of  the  city  of 
London,"  without  stating  any  parish  or  ward,  (p)    In  a  case  where 


(/)  By  Lord  Kenyon,  C.  J.,  in  Rex  e. 
Bowlin,  5  T.  R.  317.  And  a  case  is 
nentioiied  in  which  the  Court  of  K.  B. 
referred  an  indictment  for  peijurT,  which 
had  been  removed  from  Hick's  Hall,  to  the 
master,  to  see  what  part  of  the  record  was 
unnecessary  ;  and  made  an  order  that  the 
clerk  of  the  peace  shoald  pay  the  expense 
incurred  by  such  unnecessary  part  The 
indictment  was  drawn  to  an  exorbitant 
length,  by  stating  all  the  continuances  on 
the  former  prosecution,  6ic,    1  Leach,  201. 

(m)  Rex  r.  Dowlin,  5  T.  R.  311. 

(»)  Rex  V.  Philips  and  another,  2  Str. 
d21. 

(<«)  Reg.  r.  Rhodes  and  another,  2  Ld. 


Raym.  886.  In  Res.  v.  Goodfellow  and 
another,  Stafford  Spr.  Ais.  1 842,  one  defend- 
ant was  indicted  tor  perjury,  and  t^e  otK 
for  suborning  him  to  commit  the  perjury, 
and  no  obiection  taken  to  botli  being  in- 
cluded in  the  same  indictment;  anditshouM 
seem  none  could  have  been  sncceesfuUy 
taken  on  that  ground,  as  it  is  like  the  case 
of  princi^  and  accessory  before  the  fact, 
included  in  the  same  indictment.  C.  S.  G. 
( p)  Harris's  case,  2  Leach.  800.  Bat  it 
may  perhaps  be  doubted  whether  this  deci- 
sion would  be  considered  a  hw»«^i?»g  antho- 
rity  since  the  6  Geo.  4,  c.  60,  s.  13,  and  see 
Rex  e.  Woodward,  R.  &  11  C  C.  R.  323, 
mni€,  p.  568.    t,  S.  G. 
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peijurj  had  been  committed  in  the  booth-hall  within  the  limits  of 
the  city  of  Gloucester,  which  is  a  county  of  itself  on  the  trial  of  a 
cause  before  a  iury  of  the  county  at  laige,  it  was  holden  that  the 
indictment  might  be  found  and  tried  by  juries  of  the  county  at 
laif;e.  {a)     And  where  perjuiy  had  been  committed  on  the  trial  of 
an  indictment  at  the  Worcestershire  Quarter  Sessions,  which  were 
held  in  the  Guildhall  at  Worcester,  which  is  situate  in  the  county 
of  the  city  of  Worcester,  it  was  held  that  the  indictment,  which  was 
found  by  the  grand  jury  of  the  county  of  the  city  of  Worcester  was 
good,  as  it  was  preferred  in  the  county  where  tne  oath  iiras  actuaUy 
taken,  (r)     A  suflScient  venue  was  hoklen  to  be  laid  on  the  act  of 
taking  the  &lae  oath  in  a  case  where  perjury  was  assigned  on  an 
affidavit  of  an  attorney  of  the  Court  made  in  answer  to  a  summaxy 
application  against  him,  and  where  it  was  objected  that  it  was  not 
stated  where  the  Court  was  holden  when  the  original  application 
was  made,  or  when  the  rule  was  made,  calling  upon  the  defendant 
to  answer  the  charge,  it  being  expressly  averred  tnat  the  defendant 
"  then  and  there  before  the  said  Court  was  duly  sworn."  {s)    In  the 
instance  of  making  an  affidavit  in  the  country,  the  party  js  not  to  be 
indicted  whgre  the  affidavit  may  happen  to  be  used,  but  in  the  county 
where  the  ofence  was  complete,  by  making  thetalse  oath.  (Q 
I    1  he  indictment  must  also  contain  ap  allegation  of  time^  which  |JAlle|ptioB  of 
«  material  and  necessary  to  be  laid  with  preaSon.  *>^dj|f*'Jf*^^ 
metimes  not  ju)    Where  it  is  not  material,  it  need  not  be  posiJ"       *"^ 
ively  averred ;  and  if,  under  a  videlicet,  it  may  be  rejected,  (o)     In|| 
a  case  where  an   indictment  for.  perjury,  charged   to   have  been 
committed  in  the  defendant's  answer  to  a  bill  of  discovery  filed  in 
the  Court  of  Ezcheauer,  alleged  that  the  bill  was  filed  on  a  day_ 
specified,  it  was  holden  that  the  day  was  not  material,  as  it  was 


not  alleged  as  part  of  the  record :  and,  therefore,  that  it  was  no 
variance,  thougn  the  bill,  when  produced,  appeared  to  be  entitled 
generally  of  a  preceding  term,  (tc;)  But  in  the  same  case  where  an 
assignment  of  perjury  alleged  that  the  defendant,  at  the  time  of 
efiecting  a  poliq^  of  insurance  purporting  to  have  been  under- 
written by  A.,  D.,  C,  and  others,  on  a  day  specified,  well  knew, 
&c.,  and  it  appeared  on  producing  the  policy  tnat  A.  underwrote  it 
on  a  different  day,  the  defect  was  holaen  to  be  fatal,  although  it 
appeared  that  B.,  C,  &c.,  did  underwrite  the  policy  on  that  day.  (x) 
Where  the  perjury  was  assigned  in  answer  to  a  bill  alleged  to  have 
been  filed  in  a  particular  term,  and  a  copy  produced  was  of  a  bill 
amended  in  a  subsequent  term,  by  order  of  the  Court,  it  was  held 
to  be  no  variance,  the  amended  bill  being  part  of  the  original  bill,  (v) 
So  it  has  been  held  on  an  indictment  for  perjury  committed  on  tne 
trial  of  a  cause  at  nUi  prius  to  be  no  variance  that  the  nisi  prius 


(q)  Rex  o.  Gooffh,  Douel.  760.  In  this 
a  charter  mid  made  Gloucester  a 
oonnty  of  itself  reserving  only  the  trial  of 
matters  srisiDg  m  the  ooonty  at  large 
whfab  Gloucester  as  before.  The  Judges 
intimated  their  opinions  diat  the  indictment 
might  be  in  either  county,  but  they  were 
eUar  it  might  be  in  the  county  at  lafge. 

(r)  Rex  r.  Jones,  6  C.  &  P.  137, 
Trndal.  C.  J. 

(«)  Rex  r.  Crossley,  7  T.  R.  315, 
mnit,  p.  598. 


(0  By  Lord  Kenyon,  C.  J.    Id.  ibid. 

(m)  Rex  0.  Aylett,  1  T.  R.  69. 

(«)  Rex  0.  Aylett,  1  T.  R.  70,71. 

(w)  Rex  r.  Hncks,  eor.  Lord  EUenbo- 
rough,  C.  J.,  1  Stark.  R.  521.  And  tee 
Rastall  o.  Straton,  1  H.  B.  49.  Woodford 
V.  Ashley,  2  Campb.  193,  and  I  Stark. 
Grim.  Plead.  122. 

(x)  Rex  V.  Hucks,  I  Stark.  R.  521. 

(y)  Rex  9.  Waller,  Mich.  6  Geo.  K 
3  Stark.  £yid.  856. 
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record  states  the  trial  to  have  been  on  a  clay  different  from  that 
stated  in  the  indictment,  there  being  no  express  reference  in  the 
indictment  to  the  record,  {z) 

It  is  proper  to  make  such  a  statement  by  way  of  inducement! 
as  will  be  sufficient  to  ^plain  the  alignment  of  perjury,  and! 
make  it  intelligible  and  consistent.  And  the  statemente  in  the  I 
indictment  must,  in  general,  be  made  with  great  accuracy.  An| 
indictment  for  perjury  stating  a  bill  of  Middlesex  as  ^'  issuing  out 
of  the  office  of  the  cnief  clerk  assigned  to  inrol  pleas  in  the  Court, 
&C.,''  has  been  holden  to  be  bad.  (a)  And  a  misrecital  of  the  ludg- 
ment'^roll  of  the  cause,  at  the  trial  of  which  the  perjury  is  allied 
to  have  been  committed,  is  also  fatal  {b)  And  if  the  indictment  state 
that  at  the  assizes,  holden  before  justices  assigned  to  take  the  said  as- 
sizes, the  oath  was  taken  before  A.  B.,  one  of  the  said  justices,  the  said 
justice  then  and  there  having  power,  &c,  it  vnll  be  a  fatal  variance  if  the 
oath  was  adminstered  when  the  Judge  was  sitting  under  the  com- 
mission of  oyer  and  terminer  and  gaol  deUvery.  (c)  And  where  an 
indictment  for  perjury,  committed  in  a  written  deposition  before  a 
magistrate,  in  which  deposition  a  word  necessary  to  the  sense  had 
been  omitted,  set  out  the  substance  and  effect  of  the  deposition,  and 
supplied  a  word  which  the  sense  require(C  as  though  it  were  actually 
in  the  deposition,  the  variance  was  holden  to  be  fatal,  (d)  Ana 
where  a  count  in  an  indictment  undertakes  to  set  out  continuouslY 
the  substance  and  effect  of  what  the  defendant  swore  upon  his  ex- 
amination,  it  must  beproved  that  in  substance  and  effect  he  swore 
the  whole  of  what  is  set  out,  thou(j|:h  several  distinct  assi^ments  of 


are  made  tiiereon.  (e) 
ere  peijuiy  is  assigned  upon  several  parts  of  an  affidavit,  and 
such  parts  are  set  out  continuously,  it  is  no  variance  if  such  parts  are 
separated  by  other  intervening  matter,  provided^what  intervenes 
does  not  vary  the  effect  of  what  is  set  out  An  indictment  for  perjury 
alleged  to  have  been  committed  in  an  affidavit,  set  out  various 
matters  deposed  to  as  if  they  had  been  continuous  in  the  affidavit, 
but  on  the  production  of  the  affidavit,  it  appeared  that  the  parts  set 


(z)  Rex  V.  Coppard,  Moo.  &  M.  118. 
3  C.  &  P.  59,  per  Lord  Tenterden,  C.  J., 
on  the  authoritv  of  Purcell  v,  Macnamara, 
9  East,  156,  where  in  an  action  for  a  ma- 
licious prosecution  it  was  held  to  be  no 
variance  that  the  record  of  acquittal  stated 
the  acquittal  to  have  been  on  a  different 
day  from  that  laid  in  the  declaration,  as  the 
day  named  in  the  declaration  was  not  laid 
as  part  of  the  description  of  the  record  of 
acquittal. 

(a)  Rex  0.  Scole,  oor.  Kenyon,  C.  J., 
Peake,  N.  P.  R.  112. 

(6)  Rex  V.  Eden,  oor.  Kenyon,  C.  J., 
1  Esp.  R.  97.  The  indictment  allied 
that  the  cause  came  on  to  be  tried  berore 
Lloyd,  Lord  Kenyon,  &c.,  William  Jones 
being  associated,  &c. ;  and  from  the  judg- 
ment-roll it  appeared  that  Roger  Kenyon 
was  associateo,  &c.  ;  uid  the  variance  was 
held  to  be  fatal. 

(c)  Rex  r.  Lincoln.  Mich.  T.  1820, 
MS.  Bayley,  J.,  and  Russ.  &  Ry.  421. 

(d)  Rex  V.  Taylor,  cor,  Ellenborou^h, 
C.  J.,    1    Campb.    104.     The  deposition 


should  have  been  set  out  lit^ally,  and  the 
meanmg  exptained  by  an  inmaemk.  The 
indicdnent  stated  that  tlie  defesdaBt  went 
before  a  justice  of  the  peace,  md  swore  in 
substance  to  the  effect  following,  that  is 
to  say,  &C.,  and  part  of  the  deposHioii  so 
set  forth,  was  that  a  person  ther^  named 
assaulted  the  deponent  with  an  umbrrila* 
and,  at  the  same  time  threatened  to  shoot 
her  with  a  pistol ;  but  when  the  deposition 
was  produced  it  appeared  that  after  statkiff 
the  assault  with  the  umbrella,  it  mroce^ea 
thus,  **  and  at  the  same  threat^ted  to  duxjC,"* 
&C.,  omitting  the  word  Ihm. 

(e)  Rex  0.  Leefe,  oor.  EUenborongh, 
C.  J.,  2  Campb.  134,  poet,  note  (A).  It 
appears,  however,  that  m  Reg.  «.  Rhodes 
and  another,  2  Ijord  Rajai.  886,  it  was 
holden,  upon  an  indictment  containing  only 
one  count,  that  dthouyhaBthe 


of  periurv'bnt  one  were  bad.~iq,< 
should  not  be  aiTcat|d.     And  sec 
pagBon  an< 
790. 


Black.  R. 
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out  in  the  indictment  were  not  eontimiouSy  but  were  separated  by  matter  do  not 
tbe  introduction  of  other  matter.  It  was  contended  that  there  was  vary  their 
clearly  a  Tariance  between  the  affidavit  set  out  in  the  indictment  and  ^^^* 
that  given  in  evidence.  The  proper  mode  of  stating  it  was,  "  in  one 
part  whereof  the  defendant  swore  such  and  sucn  things,  and  in 
another  part  whereof  he  swore  certain  other  things."  In  action^  or 
indictments  for  libel  such  a  variance  would  clearly  be  &taL  Abbott, 
(y.  J.,  ^*  In  actions  or  indictments  for  libel  the  tenor  must  be  set 
out ;  in  indictments  for  perjury  it  is  suAicient  to  state  the  substance 
^^^^fect  of  the  false  oath ;  the  variance  pointed  out  is  therefore 
IS^^mS?*  (/)  And  the  same  has  been  neld  as  to  evidence  given 
upon  a  triaL  An  indictment  for  perjury  committed  on  the  tnal  of 
an  action  for  assault  and  battery,  cnarged  the  defendant  with  having 
sworn  that  the  plaintiiF  spit  in  the  defendant's  face  before  the 
defendant  struck  nim,  and  that  he,  the  defendant  in  the  indictment, 
had  not  said  certain  words,  and  assigned  perjury  on  both  statements. 
The  evidence  given  by  the  defendant  on  the  former  trial  contained 
all  the  matter  charged  as  perjury,  but  other  matter  intervened  be* 
tween  the  statement  as  to  the  spitting  and  that  as  to  the  words.  It 
was  objected  that  this  was  a  variance,  as  the  evidence  chaiged  as 

Eeijuiy  in  the  indictment  appeared  to  have  been  given  continuously ; 
ut  Abbott,  C.  J.,  held  it  was  immaterial,  as  wnat  intervened  did 
not  vary  the  effect  of  what  was  stated,  {g) 

In  an  indictment  for  perjury  committed  before  a  select  committee  Mode  of  ttat- 
of  the  House  of  Commons,  it  was  averred  that  the  election  was  ing  election 
held  by  virtue  of  a  certain  precept  of  the  high  sheriff,  by  him  duly  '*^'*™*' 
isstied  to  the  bailiff  of  the  borough  of  New  Malton ;   and  it  was 
holden  that  this  was  not  matter  of  description,  and  that  the  pro- 
duction of  a  precept,  which  in  feet  issued   to  the  bailiff  of  the 
borough  of  New  Malton,  though  directed  to  the  bailiff  of  the  borough 
of  Malton,  was  sufficient ;  but  the  indictment  also  stated  that  A. 
and  B.  were  returned  to  serve  as  burgesses  for  the  said  borough 
of  New  Malton ;  and  this  was  considered  as  a  description  of  the 
indenture  of  return,  in  which  the  borough  was  described  as  the 
borough  of  Malton,  and  the  variance  was  holden  to  be  fatal.  (A) 
But  where  an  information  for  perjury  committed  before  a  select  Committee  of 
committee  of  the  House  of  Commons,  stated  that  the  committee  was  the  House  of 
chosen  to  try  and  determine  the  merits  of  an  election,  and  that  the  ^»>n><»^ 
committee  were  sworn  ^^  to  try  the  merits  of  the  petition  referred  to 
them ;"  it  was  held  that  the  committee  was  well  aescribed,  although 
by  the  10  Geo.  3,  c.  16,  s.  13,  they  were  to  be  a  committee  '*  to  try 
and  determine  the  merits  of  the  return  or  election."  (t) 

An  indictment  may  be  supported  upon  an  answer  in  a  Court  Proceedings  in 
of  equity,  though  the  answer  is  not  correctly  entitled  and  the  name  Chancery, 
of  one  of  the  parties  be  mistaken.  Thus  where  an  indictment  al- 
leged that  Francis  Cavendish  Aberdeen  and  others  exhibited  their 
bill  in  the  Exchequer,  &c.,  and,  on  the  production  of  the  bill,  the 
complainants  on  the  face  of  it  purported  to  be  /•  C  Aberdeen, 
and  others,  it  was  holden  that  this  was  not  a  variance,  and  that 
it  was  competent  to  the  prosecutor  to  prove,  by  other  means  than 

(f)  Rex  V.  Gellenan,  6  B.  &  C.  102.  (k)  Rex  r.  Leefe,  2  Campb.  134. 

(g)  Rex  o«  Solomon*  R.  &  M.  N.  P.  R.  (t)  Rex  v.  Dunn,  1  l>owl.  &  R.  10. 
262. 
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by  the  bill  itself,  the  all^tion  that  Francis  Cavendish  Aberdeen 
did,  in  fact,  exhibit  his  bill,  (j)  And  it  was  fiirther  hokien  not 
to  be  a  variance,  although  after  the  aUegation  in  question,  and  after 
setting  out  such  parts  of  the  bill  as  were  necessary,  these  words 
were  added,  ^<  as  appears  by  the  said  bill,  &c.,  filed  of  record  ;**  on 
the  ground  that  tnese  words  referred  to  the  last  antecedent,  and 
could  not  be  considered  as  incorporated  with  the  pre&tory  allega- 
tion that  Francis  Cavendish  Aberdeen  exhibited  his  bill,  (k)  And 
in  an  indictment  for  perjury  committed  in  an  answer  to  a  bill  in 
Chancer V,  where  the  bill  was  stated  to  have  been  filed  by  A.  against 

B.  (the  defendant  in  the  indictment)  and  another,  though  in  fisict  it 
was  filed  against  B.,  (y.,  and  D.,  the  variance  was  holden  not  to 
be  fatal ;  the  peijury  being  assigned  on  a  part  of  the  answer  which 
was  material  between  A.  and  b.  (/)  So  where  an  indictment  for 
perjury  in  answer  to  a  bill  in  Chanceir  described  the  bill  as  exhi- 
bited against  three  persons  only,  viz.,  A.,  B.,  and  C,  and  the  bill 
when  produced  appeared  to  be  against  A.,  B.,  and  D. ;  Abbott,  C.  J., 
held  tnat  this  was  nut  a  fatal  variance,  and  that  the  bill  produced 
must  be  considered  as  the  same  described  in  the  indictment.  If  the 
indictment  had  professed  to  set  forth  the  title  of  the  bill,  such  a 
variance  would  have  been  ISStT^mthe  bill  was  subBt<|Titi|illy  ^fi* 

Ecclesiastical     scribcd,  and  that  was  suflScient  (m)     So  if  an  indictment  for  peijuiy 
^^>^-  state  that  there  was  a  suit  depending  in  the  Ecclesiastical  Court  be- 

tween W.  Peacock  and  R.  Miles,  and  the  proceedinss  in  that  Court 
state  that  the  suit  was  between  W.  Peacock  and  R.  Miles,  fheeUer; 
this  is  no  variance,  (n)  And  it  has  been  holden,  that  though  there 
be  two  counts  in  the  original  proceeding,  an  averment  that  an  iiiue 
came  on  to  be  tried  is  not  a  variance,  (o) 

And  a  variance  between  the  affidavit  actually  sworn,  and  in  which 
the  perjury  was  charged  to  have  been  committed,  and  the  affidavit 
stated  in  the  indictment,  by  leaving  out  the  letter  s  in  the  word 
understood^  was  holden  to  be  immaterial,  {p)  In  a  subsequent 
case,  the  defendant  was  tried  on  an  indictment  for  peijunr^  com- 
mitted in  giving  evidence  as  the  prosecutor  of  an  indictment 
against  A.  ror  an  assault ;  and  it  appeared  that  the  indictment  for 
the  assault  charged,  that  the  prosecutor  had  received  an  injury, 
^'  whereby  his  life  was  greatly  despaired  of ,-"  but  that  in  the  indict- 
ment for  perjury 9  the  indictment  for  the  asmult^  being  introduced  in 
these  words  *'  which  indictment  was  presented  tn  wanner  and  fortn 
following*  that  is  to  sa^.^  and  then  set  forth  at  length,  did  not  recite 
the  above-mentioned  passage  correctly,  but  omitted  the  word  '^  de^ 
paired  r  upon  which  the  counsel  for  the  defendant  admitted  that  it 
was  not  necessary  to  have  recited  the  indictment  for  the  assault ;  but 
he  contended  that  the  prosecutor,  by  the  words  *^  in  manner  and  farm 
following  J  that  is  to  say^  had  undertaken  to  recite  it;  and  that, 
having  so  done,  he  was  bound  to  set  it  forth  verbatim.     But  the 

(j)  Rex  9,  Roper,  cor.  Ellenborough,      A.  579. 

C.  J.,  6  M.  &  S.  327.     I  Stark.  R.  618.  (o)  Peake'8  N.  P.  C.  37. 

(k)  Id.  ibid.  (p)  Beech's  caM.  I  Lead^  133.    The 

(/;  Rex  V.  Benson,  ear.  Ellenborougfa,  inspection  of  a  record  is  within  the  peculiar 
C.  J.     2  Campb.  508.                                  -    province  of  the  court ;  and  therefore,  if 

(m)  Rex  V.  Powell,  R.  k  M.  N.  P.  R.  a  doubt  arise  as  to  any  word  upon  a  record, 

101.  the  court  and  not  the  juiy  must  reaolte  that 

(n)  Rex  o.    Bailcj,  7  C.   &   P.   204,  doubt    By  Lord  EUenborott^h,  C.  J.,  in 

Williaini,  J.    See  Rex  v.  Peace,  3  B.  &  Rex  v.  Bucks,  1  Stark.  R  521. 
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learned  Judge  overruled  the  objection;  and  said^  that  the  word 
**  tenor  ^  had  ao  strict  and  technioJ  a  meaning  as  to  make  a  literal 
recital  necessary ;  but  that  by  the  words  "  in  manner  and  form  f oh- 
iowin^f  that  ii  to  saST  nothing  more  was  made  reqmsite  tiian'^sub- 
stantial  recital ;  ancf  that  the  variance,  therefore,  in  the  present  case 
was  only  matter  of  form,  and  did  not  vitiate  the  indictment  (q) 

Where  an  indictment  for  perjiuy  in  setting  out  the  substance  and  Tariance  in 
effect  of  a  bill  in  equity,  to  which  the  defendant  put  in  an  answer,  ji^^*  "^ 
and  upon  which  the  perjury  was  assigned,  stated  an  agreement 
between  the  prosecutor  and  defendant  concerning  hovseSf  and  npon 
the  original  bill  being  read  it  appeared  that  the  word  was  ^'  house  in 
the  singular  number ;  Abbott,  C.  J.,  held  that,  although  the  indict- 
ment professed  to  describe  the  substance  and  effect  of  the  bill,  and 
not  to  set  out  the  tenor,  yet  this  was  a  difference  in  substance, 
and  consequently  a  fatal  variance*  (r) 

Where  an  inaictment  for  peijury  stated  that  on  an  inquiry  before 
two  justices  of  the  peace  on  an  information  under  an  excise  statute, 
it  became  a  material  question  where  a  certain  individual  was  at 
4  A.  M.,  on  the  2nd  of  July,  and  that  the  defendant  swore  she 
had  been  in  his  company  from  two  in  the  same  morning  until  four, 
and  on  the  trial  for  peijuiy  the  evidence  was  that  she  had  said  she 
had  been  in  his  company  from  eleven  until  half-past  four ;  Parke,  J. 
doubted  whether  the  evidence  supported  the  allegation,  but  on  con- 
ference with  BoUand,  B.,  he  inclined  to  think  it  did.  («) 

If  an  indictment  charge  that  the  defendant  swore  in  substance  and  Mode  of 
effect  in  a  deposition,  and  the  deposition  be  made  jointly  by  him  and  chmrgbgnat* 
his  wife,  his  statement  following  that  of  his  wife,  it  will  not  be  I^(Snt*S^i. 
a  variance.     The  indictment  stated  that  upon  a  certain  information  tioa. 
upon  oath,  entitled  ^^  the  information,"  &c.,  the  defendant  wilfully 
deposed  in  substance  and  to  the  effect  following :  "  the  defendant 
(meaning  C.  D.)  I  am  certain  is  one  of  the  persons  that  assaulted  and 
ill  treated  my  wife,"  &c.   The  information  began,  '^  The  information 
and  complaint  of  Jane,  the  wife  of  C.  E.  Gnndall,  and  of  the  said 
C.  £.  Grindall,  made  on  oath,"  &c.     ^^  And  first,  the  said  J. 
Grindall  for  herself  saith  that  the  defendant  is  one  of  the  persons 
who  assisted  W.  J.  S.  and  others  in  handcuffing  and  otnerwise 
assaulting  me  on,  ftc."    (Signed)  ^^  J.  GrindaU."    **  And  the  said 
C*  £.  Grindall  sworn,  says  the  defendant  I  am  sure  is  one  of  the 
persons  that  assaulted  and  ill  treated  my  wife,"  &c.     It  was  objected 
tliat  there  was  a  variance,  as  the  indictment  set  forth  the  deposition 
as  sworn  by  the  defendant  alone ;  but  it  was  held  that,  as  wnat  the 
defendant  swore  was  set  out  in  substance,  it  was  sufficient.  (/) 

Where  an  indictment  alleged  that  the  defendant  committed 
perjui^  on  the  trial  of  one  B.,  and  that  B.  was  convicted,  and  it  ap- 
peared by  the  record  when  produced  that  the  judgment  against  B. 

(q)  May's  case,  ear,  BuUcr,  J.,  1799.  defendant  would  execute  a  lease  of  certain 

Tbe   learned  Judge   cited  Beech's  case,  ground  adjoining  the  new  Aoim«,  and  Abbott, 

trntet  note  (p).  C.  J.,  held  the  variance  fatal,  because  "  in 

(r)  Bex  r.  Spencer,  R.  &  M.  N.  P.  R.  the  bill  the  land  is  said  to  be  contiguous  to 

V    97.   ]  C.  &  P.  260.  In  the  latter  report  it  one  house,  in  the  indictment  to  more  than 

is  stated  that  the  indictment  alleged  the  one.'* 

agreement  to  be  that  the  defendant  would  («)  Anonymous,  1  Lew.  371. 

execntealeaseof  a  certain  piece  of  ground  a)  Rex  v.  Grindall,  2  C.  &  P.  563, 

adjoining  the    new   Amtset,    whereas   the  Abbott,  C.  J. 
agreement  set  out  in  the  bill  stated  that  tbe 
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had  been  reversed  upon  error  after  the  bill  of  indictment  a^inst  the 
defendant  had  been  found,  it  was  held  that  this  was  no  variance.  («) 

Where  an  indictment  for  perjury  alleged  that  an  officer  of  excise 
Wettt  before  two  justices  of  the  peace,  and  gave  the  said  justices  to 
understand  and  be  informed  that  *^  W.  Stock,  victualler,  being 
a  brewer  of  beer  or  ale  for  sale/*  did  neglect  to  make  a  declaration  of 
the  quantity  of  beer  brewed ;  and  the  words  in  italics  were  not  fiiund 
in  the  information  when  produced ;  it  was  held  that  this  was  a  &tal 
variance,  as  the  meaning  of  the  indictment  was  that  ^^  Stock  being  a 
brewer  nedected."  (uu) 

If  an  indictment  use  a  word  of  equivocal  meanings  tl^<^  mgMiinpin 
rhich  it  is  used  must  be  collected  fix>m  the  context  of  the  sentence  in 
vhich  it  occurs.  An  indictment  for  peijury  alleged  that  a  commia-' 
non  of  bankrupt  was  issued  against  the  defendant,  under  whidi 
he  was  duly  declared  bankrupt,  and  that  afterwards  he  preferred 
a  petition  to  the  Chancellor,  stating  (amongst  other  things)  that 
a  commission  had  issued,  that  the  petitioner,  on  the  Ist  of  March, 
1821,  was  declared  bankrupt,  and  that  at  the  several  meetings  before 
the  commission  the  petitioner  declared  that  the  bill  of  exchange  (on 
which  the  commission  had  issued)  was  not  due,  &c  But  the  alle- 
gation in  the  petition  was  that  at  the  several  meetings  before  the 
commissioners  the  petitioner  declared  that  the  bill  was  not  due.  It 
was  contended  that  the  words  "  commission,"  and,  '^commissionerB,'' 
were  not  convertible  terms ;  that  the  word  ^*  commission**  denoted 
the  authority  under  which  the  parties  acted,  and  therefore  the 
variance  was  fatal.  Abbott,  C.  J.,  '^  The  objection  is  that  there  is  a 
variance  between  the  petition  set  forth  in  the  indictment  and 
that  which  was  given  in  evidence  at  the  trial.  Now,  in  a  proceed- 
ing of  this  kind  it  was  not  necessary  to  set  out  in  the  inoictment 
verbatim  the  tenor  of  the  petition ;  it  is  sufficient  if  it  be  set  out 
truly  in  substance  and  effect  The  petition,  as  set  out  in  the  indict- 
ment, purports  that  at  the  several  meetings  before  the  commiasion, 
the  petitioner  declared  in  the  hearing  of  the  said  assignee  that 
the  bill  of  exchange  given  to  G.  Drowley  for  the  debt  was  not  due 
at  the  time  when  be  struck  the  docket  Now  the  allegation  in  the 
petition,  which  was  proved  in  evidence,  was  that  at  the  several  meet- 
ings before  the  commissioners  the  petitioner  declared  so  and  so,  and 
the  (question  is  whether  that  is  a  fatal  variance.  The  word  commis- 
sion 18  one  of  equivocal  meaning ;  it  is  used  either  to  denote  a  trust 
or  authority  exercised,  or  the  instrument  by  which  the  authority 
is  exercised,  or  the  persons  by  whom  the  trust  or  authority  is 
exercised.  And  if  it  mav  denote  the  persons  exercising  the 
authority,  we  must  collect  nx>m  the  context  of  the  sentence  in  which 
the  words  ^^  before  the  commission"  occur,  and  of  the  other  parts  of 
the  petition,  whether  it  was  used  in  that  sense  or  not"  After  statins 
the  mdictment  the  very  learned  Chief  Justice  proceeded,  **  Now,  if 
the  word  commission  as  there  used  was  intended  to  denote  the 
commission  itself,  it  would  follow  that  the  several  meetings  took 
place  before  any  commission  issued ;  but  that  is  impossible,  because 
in  that  case  the  petitioner  could  not  have  made  his  declaration  in 
the  hearing  of  the  said  assignee.     Then,  if  that  cannot  be  the  mean- 


(«)  Reg.  V.  Meek,  9  C.  &  P.  613.   See 
Meg,  0.  fiunraston,  jMw(,  p.  641. 


(tilt)  Rex  V.  Leecb,  2  Man.  &  Rj.  1 19, 


CHAP.  I.]  Of  Perjury y  Sfc. — Indictment.  629 

ing  of  the  word  commission,  we  must  construe  it  in  the  other  sense, 
which  it  is  capable  of  bearing,  namely,  as  denoting  the  persons 
to  whom  the  authority  was  given ;  and  if  it  be  so  construea,  there 
was  no  variance  between  the  petition  set  forth  in  the  mdictment  and 
that  which  was  given  in  eviaence ;  the  consequence  is,  that  there 
must  be  judgment  for  the  Crown."  {u) 

The  9  Geo.  4,  c  15>  s.  1,  authorizes  the  Court  to  cause  the  record  T*>e  «>««  may 
**  in  any  indictment  or  information  for  any  misdemeanor,  when  any  JJ^'^j^iJS©? 
variance  shall  appear  between  any  matter  in  writing  or  in  print  pro-  under  the 
doced  in  evidence,  and  the  recital  or  settins  forth  thereof  upon  the  9  Geo.  4,c.  is, 
record"  to  be  amended ;  but  it  has  been  held  that  such  amendnaent  ^l^t  to^^ 
ought  to  Ibe  made  very  sparingly  in  the  case  of  perjury.  Thus  where  gpannfflyez^ 
a  prisoner  was  indicted  for  penury  committed  in  an  affidavit  made  eroisei 
finr  the  purpose  of  setting  aside  judgment  entered  up  on  a  warrant  of 
attorney,  and  the  indictment  chaiged  that  the  defendant  made 
his  warrant  of  attorney,   and  that  ^*  afterwards,  to  wit,  in  or  as 
of  Trinity  Term,"  in  the  5  Wm.  4,  judgment  was  entered  up  on  the 
siud  warrant  of  attorney  ;  and  in  the  margin  of  the  copy  of  the 
reocNrd  when  produced  was  entered  '^  June  the  26th,  5  \Vm.  4," 

Sursuant  to  rule  H.  T.,  4  Wm.  4,  s.  3.  It  was  objected  that  the  in- 
ictment  was  bad,  as  every  averment  in  an  indictment  must  be 
positive  and  not  in  the  alternative.  It  was  answered  that  the  words 
^'  in  or^  might  be  rejected,  or  the  indictment  might  be  amended 
under  the  9  Geo.  4,  c  15.  But  Patteson,  J.,  after  consulting 
Littledale,  J.,  held  that  the  judgment  was  not  properly  stated,  ana 
although  this  was  a  recital  upon  the  record,  refused  to  allow  the 
amendment,  as  amendments  ought  to  be  made  very  sparingly  in 
criminal  cases,  and  the  objection  to  the  form  of  averment  ^^  in  or  as 
of,"  furnished  a  very  good  reason  why  the  amendment  should  not 
be  made,  (v)  So  where  an  indictment  for  peijury,  alleged  to  have 
been  committed  before  certain  commissioners  appointed  to  examine 
witnesses  in  a  Chancery  suit,  alleged  that  a  commission  was  issued 
whereby  Hobbes,  Woodward,  Kendall,  and  Cheek  were  commanded 
to  examine  each  of  the  witnesses  upon  their  oaths,  and  the  commis- 
sion itself  commanded  Hobbes,  Woodward,  Kendall,  and  Cheek,  or 
any  three  or  two  of  them^  to  examine  each  of  the  witnesses  on  oath, 
and  it  appeared  that  the  defendant  had  been  sworn  before  three 
of  the  commissioners  only ;  Coleridge,  J.,  held  the  variance  &tal ; 
and  on  being  asked  to  allow  an  amendment  to  be  made  under  the 
9  Geo.  4,  a  15 ;  Coleridge,  J.,  said,  **  I  think  that  I  ought  not 
to  allow  this  amendment  I  entirely  agree  with  my  brother  Patteson, 
that  the  discretion  of  the  Judges,  as  to  amending  in  criminal  cases, 
ought  to  be  exercised  very  sparingly.  One  objection  to  readily  per^ 
mitting  an  amendment  in  an  indictment,  is  that  by  the  amendment 
a  presentment  on  the  oath  of  the  grand  jury  is  altered.  I  am 
also  unwilling  to  amend  variances,  which,  by  orainary  care  in  colla* 
tion,  might  be  avoided."  {w) 

In  a  case  where  a  complaint  having  been  made  ore  tentu  by  a  Averment  that 
sdicitor,   before  the   Chancellor  in  Uie    Court  of  Chancery,   of  **"•  T"^^^ 
an  arrest  in  returning  home  after  the  hearing  of  a  cause,  the  indictr  ' 

ment  stated  that,  ^*  at  and  upon  the  hearing  of  the  said  complaint," 
the  defendant  deposed,  &c. ;  and  this  was  holden  to  be  a  sufficient 

(u)  Rex  V.  Dudman,  4  B.  &  C.  850.  (w)  Beg.  v.  Hewins,  9  C.  5i  P.  786. 

(v)  Bex  V,  Cooke,  7  C.  &  P.  659. 
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averment  that  the  complaint  was  heard*  {x)  And  it  has  been  holden 
that  an  indicfment  for  peijuryy  assigned  on  an  affidavit  sworn  before 
the  Court,  need  not  state  Uiat  the  affidavit  was  filed  of  record, 
or  exhibited  to  the  Court,  or  in  any  manner  used  by  the  party.  («) 
An  indictment  for  peijury  may  state  the  trial  to  have  taken  pboi 
either  before  the  Juage,  who  in  fact  tried  the  case,_£r  before  th< 
Judges  before  whom  it  is  considered  in  point  of  law  to  have  takei 
ilace>  Theretbre  an  moictment  tor  perjury,  stating  the  oath  ti 
ave  been  taken  on  a  trial  before  one  Judge  is  good,  although' 
the  record  of  the  trial  names  both.  The  indictment  stated  that  the 
defendant  appeared  as  a  witness  on  a  trial  at  niti  pritUy  and  was 
sworn  before  the  Hon.  Edward  Willes,  but  the  mti  prius  record 
stated  in  the  usual  form  that  the  trial  was  before  both  the  Judges, 
and  upon  a  case  reserved,  the  Judges  were  unanimously  of  opinion 
that  the  evidence  maintained  the  indictment  («)  So  an  indictment 
for  perjury  on  the  trial  of  a  cause  at  the  sittings  after  Term,  stating 
the  trial  to  have  been  before  the  puisne  Judge,  who  in  fact  tried  the 
cause  is  good,  although  the  postea  states  the  trial  to  have  been  before 
the  Chief  Justice.  An  indictment  for  perjury,  chaiged  to  have 
been  committed  on  a  trial  at  the  sittings  after  Term  in  London, 
alleged  the  trial  to  have  taken  place  before  Litdedale,  J. ;  and 
on  producing  the  record  it  did  not  appear  before  whom  the  trial  took 

5 lace,  but  the  postea  stated  it  to  have  been  before  the  Lord  Chief 
ustice ;  in  point  of  fact,  however,  the  trial  took  place  before  Little- 
dale,  J. ;  and  it  was  objected  that  this  was  a  variance ;  it  was 
answered  that  there  was  no  reference  in  the  indictment  to  the  record, 
and  no  prout  patet  per  recordum  :  it  was  merely  stated  that  the  trial 
took  place  before  Littledale,  J.,  and  that  was  pnived.  Lord 
Tenterden,  C.  J.,  *^  On  a  trial  at  the  assizes  the  postea  states  the  trial 
to  have  taken  place  before  both  justices ;  it  is  considered  in  law 
before  both,  though  in  fact  it  is  before  one  only,  and  I  am  not  aware 
that  the  postea  is  ever  made  up  here  diiferendy  when  a  Judge  of  the 
Court  sits  for  the  Chief  Justice.  I  cannot  stop  the  case  upon  such 
an  objection ;  you  may  have  leave  to  move  upon  this  point  m  case  it 
shall  become  necessary.^  (a) 

If  an  indictment  for  perjury  committed  on  a  trial  before  the 
sessions  alleges  an  adjournment  to  have  been  made  by  certain  justices, 
and  the  record  states  it  to  have  been  made  by  other  justices,  this  is  a 
variance;  but  the  defect  may  be  cured  by  proving  that  in  fact 
the  adjournment  was  made  by  the  justices  named  in  the  indictment 
An  indictment  for  peijury  on  the  trial  of  an  indictment  for  an  assault 
allied  an  adjournment  to  have  been  made  by  (^onst,  and  A.  B.,  and 
others  their  fellows,  justices,  &c.  The  examined  copy  of  the  record  of 
the  conviction  stated  the  adjournment  to  have  been  made  by  Const, 
and  £•  F.,  and  others,  their  fellows,  justices,  &c.  It  was  contended 
that  thb  was  a  fatal  variance ;  and  Abbott,  C.  J.,  held  that  it  was ; 
but  that  the  defect  might  be  cured  by  other  evidence,  as  by  calling 


(x)  Hex  V,  Aylett,  1  T.  R.  70. 

(y)  Rex  ».  Crowley,  7  T.  R.  3r.  Nor 
is  it  necessary  to  prove  sach  facts.  Id.  ibid. 
And  see  the  cases,  post^  p.  667.  But  it  is 
otherwise  when  the  proceeding  is  under  the 
statute  of  EUx.  Stark.  Crim.  Plead.  121. 
And  see  3  Stark.  Evid.  857,  citing  Rex  v 


Taylor,  Skin.  403,  where  it  was  held  that 
the  bare  making  of  the  affidavit  whiioiit 
producing  or  usinf  it  is  not  sufficient. 

(x)  Rex  c.  Alford.  1  Leach,  150.     See 
this  case,  po*<,  p.  631 .  • 

(a)  Rex  V.  Coppard,  Moo.  &  M.  118. 
3  C.  &  P  69. 
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some  person  who  could  state  that  he  was  present  and  saw  the  justices 
namea  in  the  indictment  present  on  the  day  in  question,  (b) 

I      It  is  suflScient  to  state  m  the  indictment  that  the  defendant  wasli 
dujjijwora.  (c)    In  a  case  where  it  was  averred  that  he  was  «tt;ornH 
on  tne  ixotpeb,  and  he  appeared  to  have  been  sworn  according  to  the*' 
custom  of  nb  own  coimtry,  without  kissing  the  book,  it  was  con- 
sidered as  a  fatal  variance ;  though  it  was  holden  that  the  averment 
was  proved  bj  its  appearing  that  he  was  previously  sworn  in  the  or- 
dinary mode,  (d)    An  uidictment  for  perjury  in  a  cause  tried  at  the 
assizes  was  holdfen  good,  although  it  alleged  the  oath  to  have  been 
taken  before  one  only  of  the  Juc^es  in  the  commission,  and  the  nisi 
prius  record  imported  that  the  trial  was  before   the  two  Judges 
of  assize,  (e) 

An  indictment  at  common  law,  which  chaiged  that  the  defendant 
**  fiilsely,  maliciously,  wickedly,  and  corruptly  swore,  &c.,'*  was 
holden  sufficiently  to  imply  that  the  offence  was  committed  wil- 
fulhs :  (/ )  but  it  was  considered  at  the  same  time  that,  in  an  indict- 
ment  on  the  5  Eliz.  c.  9,  the  offence  must  be  laid  expressly  to  have 
been  wilfully  committed,  ig) 

The  indictment  should  aver  that  the  defendant  '^  wilfully  and  goT-lj 
nip^fa*^  swore,  and  evenT^unt  should  expressly  state  that  thell 
defendant  was  sworn,  ana  the  fact  of  his  having  been  sworn  cannot)' 
be  taken  by  intendment     The  first  count  stated  that  the  defendant 
on  the  triJf  of  an  indictment  against  J.  H.,  intending  to  injure  J.  II., 
and  to  cause  him  to  be  wrongtully  convicted,  appeared  as  a  witness 
and  was  sworn,  and  ''  then  and  there  falsely  and  maliciously  gave 
false   testimony  against  J.   EL,  by   then  and  there  deposing  and 
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(6)  Bei  p.  BellanT,  R  &  M.  N.  P.  R. 
171.  In  order  to  remedy  the  defect,  a  witness 
from  the  office  of  the  clerk  of  tho  peace 
prodneed  a  minnte  book,  whiish  contained 
•a  entry,  not  drawn  up  in  any  formal 
manner,  of  the  names  of  the  particular 
justices  who  were  present  at  the  day  of  ad- 
jovrmnent  mentioned  in  the  indictment,  and 
amoant  whoai  were  all  the  names  men- 
tioned in  the  indictroent:  these  minutes 
were  made  hr  a  clerk  in  the  same  office,  of 
the  name  of  Richards,  whose  duty  it  ap* 
pcared  to  be  to  attend  at  the  Quarter  ses- 
sions, for  the  purpose  of  making  these 
entries  at  the  time ;  but  Richards  was  not 
called  as  a  witness,  and  there  was  no 
evidenoe  to  show  whether  he  was  present 
on  the  particular  day  further  than  the  entry 
itself.  In  the  same  book,  on  the  opposite 
page  to  the  entry  already  stated  was 
another,  drawn  up  b^  the  witness  who  pro- 
duoed  the  book ;  this  was  in  the  form  of  a 
record,  and  was  in  fact  a  summary  of  all 
the  names  of  the  Justices  attending  upon 
the  qfuurier  sessions  upon  each  day  during 
the  sessions,  but  it  did  not  distinguish  who 
was  present  upon  any  particular  day; 
amongst  these  names  also  were  the  justices 
mentioned  in  this  indictment.  But  Abbott, 
C.  J.,  held  that  this  evidence  was  not  suffi- 
cient to  supply  the  defect;  tho  minutes 
made  by  Richards  was  not  a  record,  or 
io  the  nature  of  a  record,  and  the  entry  on 
the  opposite  page  was  insufficient,  as  it  did 


not  give  the  names  of  the  justices  who 
were  present  on  the  particular  day. 

(c)  Rex  V.  M'Cfarthur,  eor,  Kenyon, 
C.  J..  Peake's  N.  P.  C.  165 

(</)  Id.  ibid. 

(e)  Rex  V.  Alford,  I  Leach,  150.  Hil. 
T.  1777.  MS.  Bayley.  J.  Eyre,  B, 
doubted  on  the  trial  whether  one  commis- 
sioaerof  amixe  alone  bad  competent  autho- 
rity to  administer  the  oath,  and  conceived 
the  indictment  ought  to  have  alleged  the 
oath  to  have  been  taken  before  both  the 
Judges  in  the  commission,  but  on  a  case 
reserved  the  Judges  were  unanimous  that 
the  indictment  was  right.  But  as  to  a 
record  in  the  Crown  Court,  see  Rex  e. 
Linonin,  anU,  p.  («*24.  In  Reg.  e.  Demao, 
2  Ld.  Raym.  1221,  an  exception  was  taken 
to  an  indictment ;  that  it  stated  the  trial  at 
which  the  oath  was  taken  to  have  been 
"before  the  lx>rd  Chief  Baron  and  the 
amociate,  but  stated  the  oath  to  have  been 
before  the  Chief  Baron,  without  the  asso- 
ciate; and  also,  that  the  assignment  of 
peijury  differed  from  the  oath,  being  before 
the  Chief  Baron  and  associate.  But  the 
objections  were  overruled;  and  the  court 
held  that  the  associate  need  not  be  men- 
tinned  in  every  part  of  the  indictment  where 
the  Chief  Baron  was  mentioned. 

(/)  As  to  the  offence  being  wilful,  lee 
ante,  p.  597. 

(^)  Cox's  case,  1  Leach,  71. 
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giving  evidence,"  &c.  The  fifth  count,  the  only  one  that  differed 
matenallj  from  the  first,  alleged  that  by  means  of  the  false  testimony 
in  the  first  count  mentioned,  J.  H.  was  found  guilty;  that  a  rale 
niii  for  a  new  trial  was  granted;  that  the  defendant  intending 
to  hinder  the  said  rule  from  being  made  absolute  came  before 
a  commissioner  and  was  sworn,  and  being  so  sworn,  wickedly, 
wilfully,  and  corruptly  did  depose,  swear,  and  make  affidavit  lo 
writing,  in  substance  that  the  evidence  which  he,  J.  S.,  had  given  on 
the  said  trial  was  true,  whereas  the  evidence  which  the  said  J.  S. 
had  given  on  the  said  trial  was  not  true,  but  was  false  in  the 

i)articulars  in  the  said  first  count  of  this  inquisition  assigned  and  set 
brth.  The  defendant  having  been  convicted,  a  rule  was  obtained 
for  arresting  the  judgment,  and  after  aigument  Abbott,  C.  J., 
delivered  the  judgment  of  the  Court  as  follows : — ^^  I  am  of  opinion 
that  this  rule  must  be  made  absolute.  As  to  the  first  class  of  counts 
the  objection  is  that  they  do  not  charge  that  the  defendant 
swore  wilftdly  or  corruptly.  Every  definition  of  peijury  is  swearing 
wilfiiUy  and  corruptly  that  which  is  false.  Whether  the  word 
maliciously  might  supply  the  place  of  either  wilfully  or  corruptly, 
it  is  not  necessary  to  determine,  for  neither  of  those  words  is  found 
in  the  counts  in  question,  and  Co£9  case^  (A)  which  has  been  referred 
to,  proves  at  all  events  that  such  counts  are  insufficient  I  now  come 
to  tne  consideration  of  the  last  count  It  is  in  a  form  perfectly  novel ; 
it  was  intended  to  allege  peijury  in  an  affidavit  made  in  this  Court. 
In  the  ordinary  course  of  pleading,  the  first  step  would  have  been  to 
chaige  that  there  had  been  a  trial,  and  that  the  defendant  was  sworn 
as  a  witness ;  the  second,  that  he  swore  such  and  such  thines^  the 
third,  that  the  matter  was  false,  and  so  on.  Here  there  is  no  distinct 
averment  that  the  defendant  was  sworn  as  a  witness,  or  of  what  he 
swore.  But  the  fact  of  his  having  been  sworn  must  be  taken  by  in- 
tendment Were  we  to  do  that,  as  we  are  desired  to  do,  in  support 
of  this  indictment,  we  should  furnish  a  precedent  for  a  very  loose  and 
insufficient  mode  of  chaiging  a  very  senous  ofience,  which  has  always 
hitherto  been  required  to  be  charged  with  great  certainty  and  parti- 
cularity. I  think  that  these  novel  attempts  in  pleading  are  not  to  be 
encouraged,  and  that  the  Judgment  must  be  arrested."  (i) 

It  must  appear  or  be  alleged  in  the  indictment  that  the  person  by  | 
lom  the  oath  waTadmihi; 


whom  the  oath  wa5"admmisieied  had  competent  power  to  administer  A 
ft  llius  upon  an  mdictment  for  perjury  before  a  justice  inj/ 
swearing  that  L  S.  had  sworn  twelve  oaths,  where  the  chazve 
as  stated  did  not  import  that  the  oaths  were  sworn  in  the  county  tor 
which  the  justice  acted.  Eyre,  J.,  arrested  the  judgment ;  because 
as  the  chaige  did  not  so  import  the  justice  had  no  jurisdiction 
to  administer  the  oath  in  question  to  the  defendant  {j) 

Where  a  statute  requires  an  act  to  be  done  by  justices  of  the  peace 
acting  for  a  particular  division  in  petty  sessions,  an  mdictment  for 
periury  committed  before  two  such  justices  must  allege  that  they 
were  acting  for  such  division,  but  need  not  aver  thi^  they  were 
assembled  in  petty  sessiou&     An  indictment  for  perjury  on  the 


(A)  Supra,  note  (p). 

'  (t)  Rex  9.  Stevens,  5  B.  &  C.   246. 

The  6  Elis.  c.  9,  s.  6,  anUy  p.  6o4,  uses 

both  the  words  "  wilfully  and  comiptly," 

and  therefore  it  should  seem  that  both  these 


words  must  be  used  in  an  indtctment  oo 
that  sUtute.     C.  S.  G. 

0)  Rex  p.  Wood,  Exeter,  1723.    MS. 
Bayley,  J. 
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hearing  of  an  infonnation  for  selling  beer  at  improper  hours  ($)  stated 
that  the  proceeding  was  before  two  justices,  but  not  that  thev  were 

assembled   in  petty  sessions,   or    that  they   were   acting  for  the  . 

division  in  which  the  house  was  situated;  and  it  was  held  that  the  ^fc—  ^/'^  A/iY^tfL 

indictment  was  defective  for  want  of  an  alleviation  that  the  justices  4J^  ^jg-   /^  e^^^it^^ 

fcr  the  division  in  which  the  house  was  situated;  but  A-.^  ^ 


were  ac 


was 


ittstioe. 


it  was  held  not  necessary  to  aver  that  they  were  assembled  in 
petty  sessions,  for  that  the  meeting  of  the  two  justices  was  in  itself 
a  petty  sessions. 

Where  an  indictment  for  penury  stated  that  the  prisoner,  malici-  Indictment 
ously  intending  to  subject  W.  Mortiboy  to  the  punishments  of  felony  JjoJ^^gJlJ^i^ 
and  larceny,  went  before  J.  C.  and  H.  H.,  two  justices  of  the  peace,  thai  there  wi 
and  was  sworn  (J.  C.  and  H.  H.  having  competent  powen  &c.)  an<~ 
deposed  in  substance  that  on  Wednesday  last  he  (the  prisoner)  was  .^ 
in  W.  M/s,  P^  Alley,  and  that  he  (the  prisoner)  put  his  hand  into 
his  watch  fob,  and  took  out  a  5/.  note  to  make  a  bet  with  W.  M.,and 
put  it  into  his  breeches  pocket     That  W.  M.  collared  him,  and 
knocked  him  down,  and  put  his  knee  on  him,  and  then  put  his  hand 
into  his  (the  prisoner's)  pocket,  and  took  the  said  5/.  note,  &c.     It 
was  submitted  that  the  indictment  was  bad,  as  it  did  not  show  that   ^^(^  jjj^^^  ^  ^^ 
there  was  any  proceeding  pending  before  the  magistrate^  py  that  this  Ai^^^Cm^  j£^^   >ft^ 
was  a  deposition  on  any  charge  of  felony.     Coleridge,  tTT  "  There   i^^^  ^^^    jU^tM^^w* 
might  be  cases  of  an  affidavit,  where  there  was  no  charge,  and  no  *^  ^ 

prosecution,  and,  indeed,  no  cause  in  hand.  It  might  nave  been 
averred  that  the  defendant  made  a  clume,  and  that  in  support  of 
that  chaige  the  deposition  was  made.  If  the  defendant  had  merely 
come  before  the  magistrates  to  swear  this,  without  more,  it  would 
not  be  perjury.     I  thmk  that  the  indictment  is  not  sufficient."  (J) 

The  first  count  of  an  indictment  for  perjury  stated  in  substance  An  indictment 
that  the  prisoner,  meaning  to  subject  C.  F.  E.  to  the  punishment  ^J^^^Jhatthe 
provided  for  persons  guilty  of  felony,  &c.  &c.,  went  and  was  sworn  prisoner  came 
before  a  justice  of  the  peace  for  the  county  having  competent  autho-  nefore  a  magis- 
rity  to  administer  the  oath,  and  being  so  sworn  then  and  there  upon  ^®^^jy  ^ 
a  certain  information  and  examination,  entitled  '^  County  of  Oxford  poMd,  awore, 
to  wit :  the  information  and  examination  of  B.  G.  taken  upon  oath  charged,  and 


(i)  Reg.  V.  RawUns,  8  C.  &  P.  439, 
Park,  J.  A.  J.,  and  Patteson,  J.,  after 
time  taken  to  consider  the  points.  Patte* 
son,  J.,  mtinated  that  he  had  not  given 
particular  conaideration  to  the  question  as 
to  the  necessity  of  a  written  information^ 
hut  the  inclination  of  his  opinion  was  that 
it  was  not  necessary.  Tne  I  Wm.  4, 
c.  66,  8.  15,  provides  that  **  all  penalties, 
&c,may  be  recovered  upon  the  information 
of  any  person  whomsoever  before  two 
JDStioes  acting  in  pet^  sessions,**  &c.,  and 
that  every  person  *'  who  shall  be  convicted 
before  two  justices  so  acting  in  and  for  the 
division  or  place  in  which  shall  be  situate 
the  house  kept,**  &c. 

O')  Reg.  V.  Pearson,  8  C.  &  P.  119. 
When  the  objection  was  first  made,  Cole- 
ridge, J.,  said,  **  this  might  have  been  the 
original  infonnation.  Alight  it  not  be  that 
this  statement  to  the  magistrates  was  the 
charge  ?**  And  it  is  conceived  that  this 
was  the  correct  view  of  the  case.  In  cases  of 
felony  and  misdemeanor  it  is  a  very  common 


practice  for  the  party  oomplainiiiff  to  state 
the  facts  to  the  magistrate's  cferk,  who 
takes  them  down  in  the  shape  of  an  infor- 
mation, such  infonnation  is  then  taken 
to  the  magistrate,  and  the  complainant 
sworn  to  the  truth  of  it ;  in  such  cases  it  is 
conceived  the  making  the  charge  before  the 
magistrate,  and  the  making  the  depodtion, 
is  one  and  the  same  thing  \  it  could  not, 
therefore,  be  averred  and  proved  that 
the  party  tnade  the  charge,  and  tn  mpart 
of  it  made  the  deposition.  See  Can^e  v. 
Seymour,  1  A.  &  E.  Q.  B.  R.  889,  where 
some  strong  observations  were  made  against 
the  propriety  of  such  a  practice.  It  may, 
however,  be  questionable  whether  such  a 
mode  of  taking  the  information  would 
afford  any  ground  of  defence  to  the 
party  who  was  sworn  to  its  truth.  Jt  may 
be  observed,  also,  that  although  it  may 
admit  of  doubt  whether  the  deposition  dis- 
closed a  felony,  yet  as  it  clearly  showed  an 
assault,  the  magistrate  had  Jurisdiction  to 
administer  an  oath.     C.  S.  G. 
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nye  hhn  to  be  befiue  me,  ftc.,"  fiilflely,  &C.I  did  depoee»  &c.  The  whole  of  the 
c!fe!  b!d  i>>'^^>™^on  was  then  set  out,  it  ccmtaiDed  the  following  passage:— 
veomd  **  I  then  went  and  got  over  Mrs.  Calcut's  wall  into  the  close,  and  went 

affair  with  a  and  looked  over  the  wall  between  her  close  and  Mr.  £.'&  ox -pens. 
wa^UyT*  '  ^®**  ^^  ^^  donkey  standing  with  its  side  towards  and  near  lo 
proceeding  the  manger  of  the  second  pen,  with  her  head  towards  Mrs.  Calcuts 
before  a  magis.  close.  Mr.  C.  E.  was  standing  behind  her.  I  saw  that  he  liad  the 
tatt^tojnake  g^^  ^  j^j^  trowsers  unbuttoned  and  hanging  down.  I  saw  the  comer 
sweirijig  per-  of  the  inside  of  it ;  he  was  rather  on  the  move ;  he  appeared  to  be 
jury.  on  the  donkey  (meaning  that  he  appeared  to  the  saiu  R.  G.  to  be 

in  the  actual  commission  of  that  detestable  crime,  &a)  He  remained 
in  that  position  about  five  minutes,  when  the  donkey  kicked  Mr. 
C.  £.'s  leg,  upon  which  he  moved  aside,  turning  his  back  rather 
more  towards  me  than  it  had  been,  and  stooped  down  to  rub  his 
1^ ;  he  then  lifted  himself  up  again,  and  turned  round  with  bis 
fiice  towards  me.  I  then  saw  his  private  |>arts  exposed :  I  saw  him 
tuck  up  his  shirt  and  button  up  his  trowsers:  the  upper  part  of  them 
as  well  as  the  flap  had  been  unbuttoned."  This  count  contained  no 
averment  as  to  toe  materiality  of  any  of  the  matters  deposed  ta  It 
contained  several  assignments  of  perjury.  Those  on  which  the  pri- 
soner was  found  guilty  were  as  follows : — '^  Whereas  in  &ct  the  said 
C.  F.  £.  then  and  there  had  not  the  flap  of  his  trowsers  unbuttoned 
or  hanging  down.  And  whereas  the  said  C.  F.  £.  liad  not  then 
and  there,  or  at  any  other  time  or  place  whilst  standing  behind  the 
said  donkey,  or  any  other  donkey,  the  flap  of  his  trowsers  unbut- 
toned, and  hanging  down,  nor  had  the  trowbers  the  said  (3.  F.  E. 
then  wore  any  flap  whatsoever.  And  whereas  the  said  C.  F.  £. 
did  not  appear  to  the  said  R.  G.  to  be,  nor  was  lie,  then  and  there, 
or  at  any  other  time,  or  at  any  other  place,  in  the  actual  commission 
of  that  detestable  crime,  &c.,  with  the  female  donkey  aforesaid,  or 
with  any  other  animal,  or  in  any  other  manner  whatsoever.  And 
whereas  the  said  C.  F.  £.  did  not  remain  in  that  situation  for  about 
five  minutes,  nor  did  the  said  donkey  kick  the  said  Q,  F.  E.'s  1^ 
nor  did,  &c.  &c."  Here  followed  a  number  of  other  averments,  which 
were  not  proved  for  want  of  two  witnesses.  The  third  count  was 
the  same  as  the  first,  except  that  it  stated  the  prisoner's  intention  to 
be,  to  subject  C  F.  K  to  the  punishment  inflicted  on  pei'sons  gniUj 
of  misdemeanors,  and  the  innuendo  was,  that  C.  F.  E.  was  attempting 
to  commit  the  ofience.  The  seventh  count  stated,  that  ttie  {prisoner, 
intending  to  a^i^ieve  C.  F.  L.,  ^^  caine  before  Mr.  Rawliiison,  and 
was  sworn  (he  having  authority )  and  falsely,  &c.,  did  de|)06e,  swear, 
charge,  and  give  the  said  jiistice  to  be  informed  that  the  said  C.  F.  E, 
upon,  &c,  had  a  venereal  afiair  with  a  certain  animal  called  a 
donkey,  and  feloniously  and  against  the  order  of  nature  did  commit 
and  perpetrate  that  detestable  and  abominable  crime,  jwc,  with  tlie 
said  donkey 


inquiry  

the  sold  C  F.  jb^'s  dress  at  the  time  the  alleged 
charged  to  have  been  committed  as  aforesaid)  that  he,  the  8<iid  R.  G., 
then  and  there  saw  that  the  said  C.  F.  £.  then  and  there  hud  (he 
flap  of  his  trowsers  unbuttoned  and  hanging  down,  and  that  he,  the 
said  R.  G.  then  and  there  saw  the  inside  of  the  said  flap ;  whereas 
the  said  R.  G.  did  not  then  and  there,  or  at  any  time,  or  at  .iny 
place,  see  the  said  C.  F.  E.  at  any  time  in  the  act  of  having  a  vcne- 
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real  aflair  with  a  donkey,  or  with  any  other  animal  whatsoever,  nor 
did  the  said  C.  F.  £•  then,  or  at  any  time,  or  at  any  place,  or  in  any 
manner  commit,  nor  was  the  said  C.  F.  K  at  any  time,  or  at  any 
place,  or  in  any  manner  in  the  act  of  committins  that  detestable  and 
abominable  crime.  And  whereas  the  said  R,  G.  did  not  then  and 
there  see  the  flap  of  his,  the  said  C.  F.  K's  trowsers  unbuttoned,  or 
hanging  down,  nor  was  the  flap  of  the  said  C.  F.  E.'s  trowsers  then 
and  there  unbuttoned,  or  hanging;  down,  nor  did  the  said  R.  G. 
then  and  there  see  the  inside  ^  the  flap  of  the  said  trowsers.  The 
information  signed  by  the  prisoner  was  put  in,  and  it  was  pioved 
that  he  was  dmy  sworn,  and  that  the  chaive  was  dismissed.  The 
two  witnesses,  produced  to  the  fiicts,  were  C.  F.  £.,  a  lad  of  fifteen, 
and  his  elder  brother,  J.  H.  £.  They  swore  that  they  went  together 
to  the  field,  J.  H.  having  a  gun ;  that  they  spoke  of  going  to  Chip- 
ping Norton,  and  that  Ciiarles  went  to  see  wnether  the  donkey  was 
able  to  go  to  Chi[^ing  Norton,  and  parted  from  his  brother  fixr  that 

Eurpoee — that  he  was  absent  three  minutes — that  the  trowsers  he 
ad  on,  which  were  produced  in  Court,  had  no  flap.  These  were 
the  only  fiu^ts  to  which  they  both  spoke.  C.  F.  £.  fully  negatived 
what  the  prisoner  had  sworn  to,  in  a  manner  quite  satis&ctory  to  the 
jury.  The  brother,  J.  H.,  also  stated  that  he  was  about  forty  yards 
from  the  ox-pens— that  he  had  his  back  towards  them — that  if  he 
had  turned  round  he  could  have  seen  them  and  the  wall,  and  must 
have  seen  if  any  one  was  looking  over  it,  but  he  did  not  turn  round* 
It  was  objected,  first,  that  the  first  and  third  counts  did  not  dii 


show  anv  proceeding  pending  before  the  magistrate ;  that  they  ought 
to  have  averred  directly  that  a  chaige  was  pending.  Reg.  v.  Peap' 
son.  («)  But  Patieson,  J.,  thought  that  case  distinguishable,  be- 
cause  of  the  words  *'  upon  an  information  and  examination,"  &c.  {Jc) 
Second,  that  the  flap  of  the  trowsers  being  unbuttoned  did  not 
appear  on  the  fiice  of  the  counts  to  be  material,  and  there  was  no 
averment  of  its  materiality.  The  same  objection  applied  to  the 
precise  time  of  five  minutes.  Third,  that  the  assignment  of  perjury 
as  to  the  main  chaige  was  too  laige,  because  it  denied  all  animals, 
and  all  times  and  places.  Fouru,  as  to  the  first  count,  that  the 
lanpiage  used  by  the  prisoner  as  there  set  out,  did  not  import  that 
a  Klony  was  committed,  but  only  an  attempt.  These  oojections 
were  uiged  in  arrest  of  judgment,  fifth,  as  to  the  seventh  count, 
the  first  objection  to  the  first  and  third  counts  was  urged.  Sixth, 
to  the  same  count  it  was  urged  that,  although  in  that  count  the 
state  of  C.  F.  K's  dress  was  averred  to  be  material,  yet,  that  by 
such  averment  was  meant — not  whether  the  flap  of  his  trowsers  was 
unbuttoned — but  the  trowsers  generally.  Seventh,  that  the  seventh 
count  alleged,  that  the  prisoner  chargea  the  capital  ofience,  whereas, 
by  his  information,  he  appeared  to  have  charged  only  an  attempt, 
xne  sixth  and  seventh  objections  were  taken  before  the  verdict, 
and  did  not  apply  in  arrest  of  judgment,  as  was  also  the  objection, 
whether  the  evidence  of  the  brother,  J.  H.  £.,  went  to  any  material 
iact  sufficient  to  satisfy  the  rule  as  to  two  witnesses  in  cases  of  per- 
jury. On  all  these  questions,  the  learned  Judge  requested  the 
opinion  of  the   Judges,  and  all  of  them  (except  Vaughan,   J., 

( t>  AnUt  p.  633.  same  fonn  u  the  one  m  4  Wentw.  244. 

<A>    The   preient  mdictmcDt  is  in  the      2  Chttiy's  Crim.  Law,  443.. 
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Guraeyy  B.,  Williams,  J.,  and  Maule,  J.,  who  were  absent)  held 
the  conviction  good  on  the  seventh  count,  and  most  of  the  Judges 
appeared  to  think  it  good  on  all  the  others.  (/) 
25^*^*  Where  an  indictment  stated  that  **  heretofore  to  wit,  on,  Ac,  at, 

«,!S!!!^n        &C.,  before  M.  G.  and  T.  H.  H.,  two  of  the  justices,  &c.,  came  one 
J.  Osborne,  and  then  and  there  exhibited  to  and  before  the  said 
M.  G,  and  T.  H.  H.,  so  being  such  justices  as  aforesaid,  a  certain 
information  upon  oath,  and  then  and  there  informed  the  said  jos- 
tices "  that  certain  quantities  of  stolen  silk  were  found  in  a  certain 
house;  it  was  held,  that  this  allegation  did  not  sufficientlj  diow 
that  the  oath  was  taken  before  the  said  justices,  as  it  was  consistent 
with  the  idlegation  that  the  oath  might  have  been  taken  before  some 
other  justices,  (m) 
^       Where  an  indictment  for  perjury  committed  under  the  Inter- 
umwwi  Wider   P^®"^®**  -^ct,  set  out  the  issues  found  in  the  Court  of  Exchequer 
iiiicrpledter  between  A.  B.  and  C.  D.,  the  trial  at  Westminster,  the  verdict  for 
ralfr^flNnt         the  pUuntifls,  the  judgment,  the  writ  of  fieri  fiicias  conseauent 
5^^^      thereon   to  the  Sheriff  of  Somersetshire,  dated  the  5th  of  June, 
M)ptication  to     1841,  the  warrant,  the  seizure  of  the  goods  of  C.  D.,  and  the  notice 
SeQMit.        on  the  part  of  J.  Bishop,  the  party  indicted  for  peijury,  to  the 
sheriff  not  to  sell  the  goods  so  seized,  but  to  deliver  them  up  to 
him,  the  same  beins  nis  property.     And  the  indictment   then 
charged  that  the  said  J.  Bishop  came  before  a  commissioner,  and 
produced  an  affidavit  in  writings  and  swore  to  the  truth  of  the 
matter  contained  in  it ;  and  the  affidavit  in  fact  was,  that  the  de- 
ponent having  heard  that  the  defendant  C.  D.  had  certain  goods 
{those  seized  under  the  fieri  &cias  of  the  5th  of  June)  bought  them 
and  paid  for  them  on  the  1st  of  June.     The  sale  and  purchase  were 
then  negatived,  and  this  was  the  perjury  charged.    It  was  submitted 
that,  as  there  was  no  allegation  that  any  application  had  been  made 
under  the  Interpleader  Act,  it  did  not  appear  that  the  affidavit  was 
made  in  a  judicial  proceedini|r;  and  Coleridge,  J.,  held  the  objection 
&tal ;  as  for  anything  that  appeared  this  was  a  voluntary  oath,  and 
not  made  in  any  judicial  proo^ding.  (n) 
WntoTmqiibjr      Where  an  indictment  for  perjury  alleged  that  a  certain  cause  had 
'b^ reum    ^^^^^  depending  in  the  Eing*s  ^nch,  and  that  such  proceeding 
aUe  in  C.  P.'    ^^^  ^^9  that  a  writ  of  inquiry  was  duly  issued  out  of  the  said 
Court,  directed  to  the  sherifis  of  London  to  inquire,  &c.,  and  that 
the  said  sherifis  should  make  appear  the  inquisidon  which  they 


should  take  thereof  before  the  justices  of  our  said  Ix)rd  the  i^nff 
at  Westminster,  and  then  assigned  peijury  on  the  takingof  the  saia 
inauisition  before  the  secondary;  tiie  Court  of  King's  Bench  seem 
to  have  been  of  opinion  that  the  indictment  was  bad,  as  it  appeared 
that  the  perjury  was  committed  coram  nan  JtuUce ;  for  the  writ  of 
inquiry  was  issued  out  of  the  Kii^s  Bencn,  and  made  retumaUe 
in  the  Common  Pleas,  and  therefore  the  secondary  had  no  jurisdic- 
tion to  administer  the  oath,  (o) 

(/)  R«g.  V.  Gardiner,  2  Moo.  C.  C.  R.  cmnu  proMcntioii  §ot  perjury,  and  tbe  fini 

95.    8  C  &  P.  737.  comit  set  oat  the  indietmekit  for  peiiorj  aa 

(m)  Reg.  V.  Ooodfellow  and  another,  stated  in  the  text,  and  the  Court  held  that 

Staifinrd  Spr.  Am.  1842,  MSS.  and  1  C.  &  the  oocmt  was  goud,  for  where  a  aaan  nali- 


Man.  ciootlj  prefen  an  indictment  for  a  criane  he 

(»)  Reg.  V.  Bishop,  I  C.  &  Mars.  302.  is  liable  to  an  action  for  it,  althoogh  the 

(o)  Pippet  V.  Heam,  5  B.  &  A.  634.  indictment  be  defocttfc. 

The  question  aroae^  an  action  for  a  mali- 
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It  should  seem  that  an  indictment  for  perjury  committed  before  hMSttinaA  §at 
commissioners  of  bankrupt  in  an  examination  touching  the  estate  p«jn7  before 
of  the  bankrupt,  should  allege  that  there  was  a  trading,  petitioning  ^rbH^mi^ 
creditor's  debt,  and  act  of  bankruptcy,  (p)    But  if  the  mdictment 
were  for  perjury  committed  in  the  prehminary  proceedings  before 
the  commissioners  to  ascertain  whether  the  party  should  be  adjudged 
bankrupt  or  not,  it  should  seem  that  an  indictment  would  be  good» 
althougn  it  omitted  to  state  that  there  was  a  good  petitioning  cre- 
ditor's debt  (q) 

In  an  indictment  for  peijury  in  an  affidavit,  it  is  sufficient  to  statellf  m  indict- 
that  the  defendant  was  sworn  before  A.  B.  (A.  B.  having  power  tol"^°t  tute  that 


the 

(he  the  said  F.  J.  CheU  o«»h,  H  i, 

then  and  there  tiaving  sufficient  and  competent  power  and  authority  '^^^^^^ 
to  administer  the  said  oath  to  the  defendsutit  in  that  behalf)  and  that  the  nature  of 
the  defendant  did  before  the  said  F.  J.  Chell,  as  such  commissioner  ^^e  anthority. 
as  aforesaid,  depose,  &c.  It  was  contended,  in  arrest  of  judgment, 
that  the  indictment  was  bad,  as  it  did  not  describe  the  official  sta- 
tion of  the  person  before  whom  the  defendant  was  sworn.  It  was, 
indeed,  stated  that  he  made  affidavit  of  certain  matters  before  F.  J* 
Chell,  as  such  commissioner  as  aforesaid;  but  he  had  not  been 
before  mentioned  as  a  commissioner,  and,  therefore,  that  averment 
could  not  cure  the  defect  TTie  23  Geo.  2^  c  11.  made  it  unne- 
cessary to  set  out  the  commission  of  the  person  before  whom  the 
oath  was  taken,  but  that  did  not  dispense  with  the  necessity  of  shew- 
ing the  nature  of  his  office.  Abbott,  C.  J.,  '^  Looking  at  the  act  of 
Parliament,  23  Geo.  2,  a  11,  we  find  that  all  that  is  required  to  be 
set  out  in  indictments  for  perjuir  is  the  substance  ot  the^ffence 
charged,  and  by  what  Court  or  before  whom  the  oath  was  taken* 
averrimg  sudi  Court  or  person  to  ■  have  competent  authoritv  to 
administer  the  same,  without  setting  forth  the  commission  or 
authority  of  the  Court  or  person  before  whom  the  perjury  waa 
committed.  It  is,  therefore,  to  be  considered  whether  the  present 
indictment  has  set  forth  all  that  is  required  by  the  statute.  It  sets 
forth  the  substance  of  the  matter  sworn,  the  person  before  whom 
the  oath  was  taken,  and  avers  that  he  had  autnority  to  administer 
it  The  indictment  does,  therefore,  contain  all  that  is  required  by 
the  words  of  the  statute ;  and  taking  into'  consideration  the  object 
of  the  act,  which  was  framed  to  remove  the  difficulties  before  felt 
by  reason  of  the  averments  and  matters  which  were  usually  set  out 
in  indictments  for  peijury,  we  ought  not  to  require  more  than  the 
words  of  the  Legislature  have  made  necessary.  When  a  case  of 
this  sort  comes  on  for  trial,  the  prosecutor  must  prove  the  situation 
of  the  person  before  whom  the  oath  was  taken,  and  the  nature  of 
his  autnority.  I  am,  therefore,  of  opinion,  that  the  indictment  ia 
sufficient  if  it  contains  the  name  or  the  person,  if  the  defendant 
was  sworn  before  a  person,  or  of  the  Court,  if  he  was  sworn  before 

( p)  Eex  «.  Jones,  4  B.  &  Ad.  345,  objected  that  it  was  bad  because  it  did  not 

tmtet  p.  233.    Reg.  v.  Ewington,  1   C.  &  allege  any  petitioning  creditor's  debt  or 

Iftan.  319,  pott,  p.  661.  The  second  count  act  of  bankmptcv,  and  Rex  v.  Jones  waft 

in  this  case  alleged  that  a   fiat  "  duly  relied  upon,  but  the  point  was  not  decided^ 

issued**  against  t£»  bankrupt,  and  it  was  (9)  "Aeg.  v.  Ewingtoo,  npm. 


Indictment  for 
perjury  on  an 
appeal  before 
commissionera 
of  the  aiwewed 
taxes  must 
show  that  the 
appeal  was 
one  they  had 


had  authority 
to  administer 
the  oath. 
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a  Cotirt     There  is  not  then  any  reason  for  granting  this  appli* 
cation.**  ( q) 

This  case  was  reconsidered  in  the  following  case: — ^The  indict- 
ment stated  that  before  and  at  the  time  of  the  taking  of  the  fiibe 
oath  by  J.  O.  hereinafter  mentioned,  R.  L.,  F.  D.  P.,  and  H.  S.  G., 
were  commissioners  acting  in  the  execution  of  certain  acts  of  Parlia- 
ment relating  to  the  duties  of  assessed  taxes  in  and  for  the  diBtrict 
of  the  hundred  of  Knighton,  in  the  coun^  of  W.^  and  thereupon 
heretofore,  to  wit,  on,  &c.,  at,  ^c,  in  the  district  and  county  afore- 
to'^'ln'ordcr  ^^  ^^^  ^  meeting  then  and  there  held  by  the  commissioners  aforesaid 
to  show  they  for  the  purpose  of  hearing  and  determining  appeals  against  the  certi- 
ficate  of  supplementary  charges  made  by  one  J.  L.,  crown  surveyor 
in  pursuance  of  the  said  acts)  a  certain  appeal  of  one  W.  H.  of  C,  in 
the  district  and  comity  aforesaid  in  due  form  of  law  came  on  to  be 
heard.  The  indictment  then  averred  that  the  defendant  on,  &c» 
at,  &c.,  appeared  before  the  said  commissioners  as  a  witness  for  and 
on  the  benalf  of  the  said  W.  H.  on  the  hearing  of  the  said  impeal, 
and  was  then  and  there  sworn,  &c.,  before  the  said  R.  L.,  F.  D.  P., 
and  H.  S.  G.,  so  being  such  commissioners  as  aforesaid,  that  the 
evidence  which  he  the  defendant  should  give  upon  the  hearing  of 
the  said  appeal  should  be  the  truth  and  nothing  but  the  truth  (they 
the  said  commissioners  then  and  there  having  authority  to  administer 
the  said  oath,  &c.)  The  indictment  then  nroceeded  to  aver  the 
materiality,  the  giving  the  evidence,  &c.  The  defendant  having 
been  convicted,  a  writ  of  error  was  brought,  and  one  of  the  errors 
assigned  was,  that  it  did  not  appear  that  the  said  appeal  viras  an 
appeal  against  such  a  certificate  as  in  the  said  indictment  mentioned, 
or  that  toe  same  appeal  was  such  an  appeal  as  the  said  commissionen 
or  any  of  them  hau  power,  authority,  or  jurisdiction  to  determine, 
and  if  they  had  no  such  power,  &c.,  they  had  no  jurisdicdcMi  to 
administer  the  said  oath ;  and  the  Court  of  Queen's  Bench  held 


(q)  Rex  V.  Callanan,  6  B.  &  C.  102. 
9D.  &R.97.  This  case  having  been  much 
relied  upon  in  the  following  caie,  and  the 
record  examined,  I  hare  thought  it  right  to 
insert  the  following  statement  of  the  first 
oonnt,  which  I  took  from  the  record.  The 
indictment  stated  that  C.  C,  oontririnf 
and  intending  to  injure  one  T.  Stevens,  and 
in  order  to  obtain  a  rule  of  the  Court  of 
B.  R.,  wherebv  it  might  be  ordered  by  the 
said  Court  that  the  said  T.  S.  should  show 
cause  why  a  certain  judgment  signed  on  a 
warrant  of  attorney  in  a  cause  in  the  sud 
Court  of  Stevens  against  Callanan,  and 
the  execution  issued  thereon  should  not  be 
eet  aside,  and  the  said  warrant  of  attorney 
be  delivered  up  to  be  cancelled,  and  why 
the  proceeds  ot  the  said  excKsution  should 
mH  be  restored  to  the  said  C.  C,  and  why 
the  said  T.  S.  should  not  pay  the  costs 
of  tliat  application,  and  that  in  the  mean- 
time the  said  proceeds  should  remain  in  the 
hands  of  the  sheriff  of  the  county  of  Middle- 
eex,  came  in  hispropcr  person, &c., on, &c., 
at,  &c  ,  before  F;  J.  Chell,  gentleman,  and 
the  said  defendant  then  and  there,  to  wit,  on, 
he,  at,  &c.,  was  duly  sworn,  and  did  take 


his  corporal  oath  upon  the  HoIt  Gospel 
of  God  before  the  said  F.  J.  Chell,  (he 
the  said  F.  J.  Chell  then  and  there  haviag 
sufficient  and  competent  power  and  autho- 
rity to  administer  the  saia  oath  to  the  ssid 
C.  C.  in  that  behalO,  and  the  said  C  C 
being  so  sworn  as  sibresaid.  fidseh.  Ac^ 
did  then  and  there  before  the  saia  F.  J. 
Chell,  as  such  commissioner  as  aforesudL 
depose,  swear,  and  make  alBdaviliB  writiBf, 
amongst  other  things,  in  suhdiBoei  &c. 
The  indictment  then  set  out  die  afidavii, 
which  stated,  amongst  other  things,  that 
C.  C.  had  applied  to  the  said  T.  &  for 
a  loan  of  160/.,  which  T.  &  had  agreed  lo 
let  C.  C.  have  upon  having  a  mortgage 
upon  his  C.  C.*s  bouse,  and  as  a  coQalersl 
security  a  warrant  of  attorney  to  accompaay 
the  said  mortgage,  that  the  mortgage  and 
warrant  of  attorney  were  prepared  for 
250iL.  although  no  more  than  I  SOL  was 
advanced,  &c. :  **  all  which  said  sefcral 
matters  and  things  so  deposed  and  twon  bv 
the  said  C.  C.  as  aforesiaid  w^e,  and  each 
of  them  was  material  for  the  obtaining  and 
supporting  the  said  rule.**    C.  8.  G. 
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that  the  indictment  was  bad  upon  this  ground,  and  the  judgment 
was  reversed,  (r) 

It  is  necessary  that  it  should  appear  on  the  fece  of  the  indictment 
that  the  oath  taken  was  material  to  the  oucfltion  depending.  {$] 
JSut  it  is  not  necet^ry  tn  nftt  fi^Hh  in  the  indictment  so  much  oi 
the  proceedings  of  the  fcxmer  trial  as  will  shew  the  materialit 
of  the  question  on  which  the  peijury  is  assigned ;  and  it  will  \ 
suflScient  to  allege  generally  that  the  particulttr  question  became 
material  question.  «^  Thus  statement^  that,  at  a  court  of  Admiraltyj 
session,  J.  K.  was  "  in  due  form  of  law  tried  upon  a  certain  in- 
dictment then  and  there  depending  against  him  for  murder,  and 
that  '<at  and  upon  the  saio  trial  it  then  and  there  became,  and 
was  made  a  material  question,'"  whether,  &c.  were  holden  to  be 
sufficient  averments  that  the  ])eijurY  was  committed  on  the  trial 
of  J.  R.  for  the  murder,  and  that  the  question  on  which  the  perjury 
was  assigned  was  material  on  that  trial.  (»)  If  the  materiality 
of  the  question  evidently  appears  upon  the  record,  as  where  the 
falsehood  affects  the  very  circumstance  of  innocence  or  guilt,  or 
where  the  peijury  is  assigned  on  documents  from  the  recital  of 
which  it  is  evident  that  the  peijury  was  important,  the  express 
all^ation  may,  it  seems,  be  omitted,  (x)  And  where,  upon  an 
indictment  for  peijury  on  a  trial  for  felony,  it  did  not  appear  that 
the  matter  sworn  was  material  nor  was  it  alleged  that  it  was  so, 
the  Judges  held,  upon  a  case  reserved,  that  if  the  original  indict- 
ment had  been  set  out,  and  it  could  plainly  have  been  collected 
that  the  matter  was  material,  it  would  nave  been  sufficient  without 
an  averment  of  materiality,  but  that  as  this  was  not  the  case,  the 
indictment  was  bad.  {y)  So  where  upon  an  indictment  for  peijury 
committed  in  an  answer  in  (Chancery,  the  perjury  was  ass^ned 
in  defendant's  denial  in  the  answer  of  his  having  agreed  upon 
forming  an  insurance  company  9f  which  he  was  director,  &c.,  to 
advance  10,0002.  for  three  years,  to  answer  any  immediate  calls, 
and  there  was  no  averment  that  this  was  material,  jopr  did  it 
appear  for  what  purpose  the  bill  was  filed,  ^what  was  tSe  prayer, 
the  judgment  was  arrested.  («) 

It  seems  to  be  fiilly  settled  that  either  it  must  appear  upon  the 
indictment  that  the  matter  in  respect  of  which  the  penury  is  assigned 
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was  material  or  it  must  be  expressly  tJleged  to  have  been  so.  An 
indictment  forperjury  alleged  Uiat  on  the  trial  of  a  certain  issue  thej 
defendant  was  sworn  as  a  witness,  and  that  on  such  trial  certain 
questions  became  material,  that  is  to  say  ^'  whether  one  J.  Ken  worthy 
had  been  arrested  by  one  J.  Lister :  whether  the  said  J.  L.  had  on 
the  occasion  of  the  said  alleged  arrest  touched  the  person  of  the  said 
J.  R. ;  and  whether  the  said  J.  L.  had  on  the  occasion  of  the 
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(r)  R^.  V.  Overton,  Jan.  96,  1S43, 
in  B.  R.  Man^  other  errors  were  assigned, 
bat  not  determmed  by  the  Court. 

(«)  Rex  9.  Aylett,  1  T.  R.  69. 

(<)  Rex  0.  Dowlin,  5  T.  R.  311. 

(«)  Id.  ibid. 

(x)  2  Chit.  Crim.  L.  307  a,  citing  Trem. 
P.  C.  139,  &c.,  and  7  T.  R.  315.  Rex  v. 
Crosaley. 

(y)  Rex  If.  H<Keron,  East.  T.  1792, 
MS.  Barley.  J.     5  T.  R.  316.  S.  C. 

(z)  Rex  r.  Bignold,  Trin.    T.    1824, 


Ha  Bayley,  J.  The 
shewn  to  Lord  Gi£R>rd,  Master  of  the  Rolls, 
and  Mr.  Bell,  King's  Counsel,  who  both 
thought  that  upon  the  fuM  of  the  indict- 
ment it  eoold  not  be  said  whether  the 
question  was  material  or  not ;  and  Uie_ 
materiality  of  all  questions  in  a  Chancery 
suit  depending  upon  the  purpose  for  whicn 
"Ijie  suit  IS  instituted,  the  Court  held  that 
the  indictment  could  not  be  Supported. 
MS.  Bayley,  J. 
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alleged  arrest  put  his  arms  round  the  said  J.  K.  and  embraced  him." 
The  indictment  then  charged  that  the  defendant  swore  fiJselj  to  tbe 
following  effect     *^  Lister  (meaning  the  said  J.  L.)  put  his  arms 
round  him  (meaning  the  said  J.  EL)  and  embraced  him  (meaning  the 
said  J.  K.,  and  meaning  thereby  that  the  said  J.  L.  had  on  the  occa- 
sioriy  to  which  the  said  evidence  applied^  touched  the  person  of  the 
said  J.  K.)    It  was  further  allegeu  that  in  answer  to  a  question  pat 
to  the  defendant  '^  whether  the  said  J.  L.  did  not  put  his  arms  round 
him  (meaning  the  said  J.  K.)  and  embrace  him,"  the  defendant 
falsely  swore  as  follows  ^'he  (meaning  the  said  J.  L.)  did :"  (meaning 
that  the  said  J.  L.  did  on  the  occasion  to  which  the  eaid  evidence  ap- 
plied put  his  arms  round  and  embrace  the  said  J.  JL  and  did  touch 
the  person  of  the  said  J.  E«)     The  defendant  having  been  convicted^ 
A  wnt  of  error  was  brought,  and  the  error  specially  assigned  was  that 
the  materiality  of  the  evidence  allied  to  have  been  raise  was  not 
fuflElciently  averred  in  the  indictment ;  and  it  was  contended  that 
in  the  evidence,  on  which  the  perjury  was  assigned,  there  appeared 
neither  time,  place,  nor  circumstance  to  connect  the  statement  with 
the  alleged  arrest     The  whole  might  have  turned  upon  some  former 
and  entirely  different  transaction.  And  the  innuendos  did  not  remore 
the  difficulty :  for  there  was  no  averment  in  them  that  it  was  on  the 
occasion  of  the  alleged  arrest ;  it  merely  imported  that  the  evidence 
was  given  concerning  an  occasion,  which  was  not  identified  with  that 
in  question.     Bayley,  J.  ^^  An  indictment  must  be  good  without  the 
help  of  argument  or  inference.     In  the  case  of  perjury  the  indictment 
must  shew,  either  by  a  statement  of  the  proceedings,  or  by  other 
averments,  that  the  question  to  which  the  offence  related  was  material. 
That  is  not  shewn  here  in  either  way.   The  words  on  which  penury  b 
assigned,  if  taken  without  the  innuendos,  have  no  necessary  reference 
to  the  occasion  of  an  alleged  arrest ;  nor  is  there  anything  in  the  in- 
dictment to  connect  them  with  it     It  is  contended  that  the  inquiiy, 
to  which  part  of  the  evidence  was  an  answer,  would  not  have  be^ 
relevant  if  applicable  to  any  other  matter  and  occasion  than  those 
now  in  Question ;  but  we  know  nothing  of  the  merits  of  the  case 
except  m>m   the   indictment      The   innuendos  rather  introduce 
greater  doubt  than  greater  certainty,  and  lessen  the  force  of  the  Brgor- 
ment  that  only  one  occasion  could  have  been  contemplated.    I  am, 
therefore,  of  opinion  that  the  indictment  is  defective,  and  the  judg^ 
ment  ought  to  be  reversed."  (a) 

Where  an  indictment  stated  that  a  suit  was  pending  in  the  Court 
of  Chancery,  and  that  a  commission  was  issued  to  certain  com- 
missioners to  examine  witnesses  upon  interrogatories,  and  then  set 
out  the  ninth  interrogatory,  and  averred  that,  **  upon  the  examina- 
tion of  the  defendant  upon  the  said  interrosatories,  it  became,  and 
was,  material  to  ascertain  the  truth  of  ue  matters  hereinafter 
alleged  to  have  been  sworn  to  and  deposed  by  the  defendant,  upon 
his  oath,  in  answer  to  the  said  ninth  mterrogatory  ;**  it  was  objected 
that  the  averment  of  materiality  was  insumcient,  there  being  no 
statement  of  the  alleged  perjury  being  material  to  the  Chanceiy 


(a)  Rex  ».  Nicholl,  I  B.  &  Ad.  21. 
Littledale,  J.,  tod  Parke,  J.,  concurred, 
and  Pvke,  J.,  added,  •*  It  is  part  of  the 
definition  ofpeijury  that  tbe  false  swearing 


is  on  some  point  material  to  tbe  quettioi 
issue.     In  an  indictment  this  nuy 
either  from  tbe  matter  of  the  mit,  as 
on  the  record,  or  hj  direct  «v«rment." 
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suit,  or  to  any  question  in  that  suit;    and  Coleridge,  J.,  expressed 

some  doubt  whether  the  averment  of  materiality  was  sufficient,  and 

would  have  reserved  the  point  if  it  had  become  necessary,  (b)    And  Ooodfellow's 

where  an  indictment  for  peijury,  after  alleging  that  an  information  ^^^>^' 

was  exhibited  before  two  magistrates,  and  that  the  same  information 

came  on  to  be  heard  before  M.  G.  and  J.  S.,  two  justices,  and  that 

*'  upon  the  hearing  of  the  said  information  before  the  said  M.  G. 

and  J.  S.,  so  being  such  justices  as  aforesaid,  it  became  and  was 

material  to  ascertain  the  truth  of  the  matter  hereinafter  alleged  to 

have  been  sworn  to,  and  stated  by  the  said  J.  S.  upon  his  oath ;"  it 

was  held,  that  this  averment  of  materiality  was  insufficient,  (c) 

An  indictment  stated  that,  on  the  trial  of  an  action  of  Meek  v.  Burraston*s 
JCnighty  **  it  became  and  was  a  material  question^  whether  a  certain  ^••«'  . 
bill  of  exchange,  bearing  date,  ftc,"  (here  the  bill  was  described,)  avennente  of 
«<  was  accepted  by  the  said  J.  Meek,  for  the  accommodation  of  the  materiality 
said  W.  Knight,  and  without  valuable  consideration  to  the  said  ff.®'*!j^ 
J.  Meek  from  the  said  W.  Knight;  and  whether  a  certain  paper  xnaucr^woni. 
writing  or  memorandum,  then  and  there  produced,  by  and  in  the 
handwriting  of  the  defendant,  J.  Burraston,  was  really  and  truly 
executed  by  the  said  W.  Knight,  by  affixing  his  mark  thereto, 
at  the  time  of  tJte  making  of  the  said  biU  of  exchange,  (The  indict- 
ment then  set  out  the  memorandum.)  And  whether  the  said  memo- 
randum was  read  over  by  the  said  J.  Burraston  to  the  said  W. 
Knight,  at  the  time  of  making  the  said  bill  of  exchange  as  aforesaid." 
The  indictment  then  alleged  that  the  defendant  swore  that  the  said 
paper-writing  or  memorandum  was  duly  executed  by  the  said  W. 
Knight,  by  affixing  his  mark  to  the  same,  in  the  presence  of  the 
said  J.  Burraston,  on  the  day  on  which  the  same  bears  date,  and  at 
the  time  of  the  making  of  the  said  bill  of  exchange,  and  that  the  said 
memorandum  was  then  and  there  read  over  by  tne  said  J.  Burraston 
to  the  said  W.  Knight  ^^  Whereas,  in  truth  and  in  fact,  the  said 
W.  Knight  did  not  execute  the  said  paper-writing  or  memorandum 
by  affixing  his  mark  thereto,  in  the  presence  of  the  said  J.  Burraston, 
on  the  day  on  which  the  same  bears  date,  nor  was  the  said  memo- 
randmn  read  over  by  the  said  J.  Burraston  to  the  said  W.  Knight 
at  the  time  of  the  making  of  the  said  bill  of  exchange,  nor  was  the 
said  memorandum  produced  or  shewn  to  the  said  W.  Knight  by  the 
said  J.  Burraston,  at  the  time  of  making  the  said  bill  of  exchange. 
Upon  a  writ  of  error,  brought  after  a  general  verdict  of  guilty,  the 
errors  assigned  were,  that  no  perjury  was  assigned  upon  the  question 
alleged  to  have  been  a  matenal  question  upon  the  trial,  and  that  no 
perjuij  was  assigned  upon  any  question  alleged  to  have  been  a 
matenal  question  upon  the  tricu  ;  and  the  Court  of  Queen's  Bench 
-held  that  the  indictment  was  bad.  The  assignment  of  peijury,  that 
the  bill  was  not  executed  on  the  day  on  which  the  same  bears  date, 
departed  ftt>m  the  statement  of  the  evidence,  and  the  allegation  of 
the  materiality.  And  the  assignment  of  perjury,  that  the  paper  was 
not  executed  at  the  time  of  the  making  of  the  bill,  bore  no  relation 

(6)   Reg.    V.    Hewins,   9    C.     &    P.  seem,  in  all  cases  snftce." 

786.     The  defendant  was  acquitted.    The  (c)  Rei^.   v.   GoodfeHciw   and   another, 

form    of   the  averment  in  this  and    the  Stafford  ^r.  Ass.  1842,  Patteton,  J.,  after 

following  case  was  taken  from  2  Chiity's  consulting  Cresswell, J.,  1  C.  &Afars.  569. 

Or.  L.  p.  307  a ;  where   it  is  said  that  See  the  averment  of  materiality  in  Rfex  v. 

this  **  concise  statement  would*  it  should  Callanan,  ante,  p.  638,  note  (9). 

VOL.   IL  T   T 
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to  the  allegations  of  the  evidence  of  the  defendant.  The  statement 
of  the  evicknce  of  the  defendant,  as  well  as  the  allegation  of  the 
fidsehood,  were  uncertain.  The  words  ^^then  and  there"  might 
refer  to  the  two  dates,  the  date  of  the  memorandum,  and  the  day  of 
the  making  of  the  bill,  and  it  might  consist  with  the  fiict  that  it  never 
was  read  over  on  both  days,  or  the  defendant  might  never  have 
intended  to  say  that  it  was.  (d) 

The  indictment  must  shew  on  the  face  of  it  that  the  matter 
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material ;  it  is  not  sufficient  if  it  only  shews  that  it  might  or  might 
not  have  been  material.  An  indictment  for  perjury  alleged  tn^ 
on  the  tnai  ot  an  indictment  for  an  assault,  with  intent  to  commit  a 
rape,  and  for  a  common  assault,  upon  one  Ann  Bird,  the  said  Ann 
Bird  swore  that  she  was  the  wife  of  one  J.  Bird,  and  had  been  mar* 
ried  to  him  at  such  a  time  and  such  a  place,  whereas  she  was  not 
the  wife  of  the  said  J.  Bird,  and  had  never  been  married  to  him  ; 
and  the  indictment  contained  an  allegation  of  materiality,  which  was 
insensible  in  consequence  of  an  error  in  copying  it  from  the  draft ; 
it  was,  nevertheless,  contended,  that  it  sufficiently  appeared,  on  the 
face  of  the  indictment,  that  the  evidence,  on  which  the  perjury  was 
assigned,  was  material  on  two  grounds.  First,  that  on  an  indictment 
for  an  assault,  with  intent  to  commit  a  rape,  it  was  most  material, 
not  only  as  affecting  the  credit  of  the  witness,  but  as  eoinff  to  the 
very  gist  of  the  charge  itself,  whether  the  party  assaulted  had  fidsely 
sworn  that  she  was  a  married  woman.  Secondly,  that  by  swearing 
that  she  was  the  wife  of  J.  Bird,  the  prosecutrix,  supported  the 
allegation  that  the  assault  was  upon  ^^  Ann  Bird,"  which  would  have 
failed  if  she  had  admitted  that  she  was  not  married  to  J.  Bird.  But 
Cresswell,  J.,  held  that  it  did  not  sufficiently  appear  that  the  evi- 
dence was  material ;  it  might  or  might  not  be  material,  and  that  was 
not  sufficient,  (e) 

Where  an  indictment  for  perjury  stated  that  a  cause  was  set  down 
for  trial,  and  appointed  for  a  particular  day,  and  that  the  defendant 


(J)  Reff.  9.  Burraston,  Q  R.,  Easter 
T.  1 840,  Jurist,  vol.  4,  p.  697.  The  Court 
expressed  strong*  doubts  whether  it  was 
possible  to  separate  the  throe  propositions, 
which  were  said  to  have  formed  one  ques- 
tion ;  and  Littledale,  J.,  said  that  if  it  was 
one  assignment  of  perjury,  and  part  was 
bad.  the  whole  was  vitiated.  It  was  alflo 
doubted  whether  where  a  matter  was  stated 
to  be  a  material  question  the  prosecutor 
could  abstain  from  stating  any  swearing  as 
to  such  matter,  or  assigning  any  perjury 
upon  it  But  it  became  unnecessary  for 
the  Court  to  decide  either  of  these  points, 
as  the  indictment  was  held  bad  on  the 
grounds  stated  in  the  text. 

(e)  Reg.  V.  Ann  Bird,  Gloucester  Spr. 
Ass.  1842.  The  indictment  for  the  assault 
simply  stated  the  a«(sault  to  be  upon  Ann 
Bird,  without  any  further  description.  The 
learned  Judge  expressed  an  opinion  that 
the  indictment  was  insufficient  before  the 
case  went  to  the  jury,  but  he  left  it  to 
them,  and  after  they  had  found  the  prisoner 
guilty,  arrested  the  Judgment,  in  order  that 
the  prosecutor  might  bring  a  writ  of  error 
if  he  thought  fit  No  writ  of  error  was 
brought,  the  prosecutor   befatg  unable  to 


incur  the  expense  of  such  a  proceeding. 
It  sometimes  happens  that  upon  an  objec- 
tion taken  to  an  mdictment  before  verdict 
the  Judge  who  tries  the  case,  if  he  ooo- 
siders  the  objection  valid,  directs  an  ac- 
quittal ;  but  the  course  adopted  by  the 
learned  Judge  in  this  case  is  certainly  the 
better  course,  as  if  the  decision  be  inootreet 
where  the  judgment  is  arrested,  it  may  be 
reversed  upon  error,  whereas  if  the  pri- 
soner is  acquitted,  and  the  decision  is  incor- 
rect,  there  is  no  means  of  correctiag  the 
error,  and  as  the  verdict  of  the  jury  has 
been  taken,  it  may  be  very  questionable 
whether  if  a  fresh  indictment  were  preferred 
a  plea  of  auirefau  acquit  might  not  be 
succeufuUy  pleaded.  See  per  Lord  Ten- 
terden,  C.  J.,  Rex  ©.  Fowle,  4  C.  &  P. 
5P2.  post,  p  694.  In  Reg.  e.  Porebass, 
1  C.  &  Mars.  6l7,tried  at  the  same  aasiars, 
Patteson,  J.,  after  consulting  Cresswell,  J., 
refused  to  allow  any  objection  to  be  taken' 
to  an  mdictment  for  embexslement  except 
^P  demurrer  gj^  in  arrest  of  jndiimeit 
r  it  seems  most  in  accordance  wun  tbe 
re|?ular  course  of  prooeedmg  that  such  a 
cunrse  should  be  adopted  in  all  cases. 
C.  8.  G. 


J 
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in  that  cause,  before  that  day,  made  an  affidavit  before  a  Judge,  in  an  affidavit 
which  he  stated  that  he  had  a  good  defence  to  the  action,  which  he  ^  i)o»tpone 
would  be  able  to  prove  at  the  trial,  and  that  some  of  the  bills,  on  *  ^ 
which  it  was  brought,  were  void  for  usury ;  and  then  assigned  per- 
juiy  on  these  allegations ;  it  was  objected  that  the  indictment  was 
clearly  bad :  the  only  manner,  in  which  such  an  affidavit  could  be  a 
judicial  proceeding,  or  the  matters  contained  in  it  become  material, 
would  be  upon  an  application  to  postpone  the  trial  of  the  cause ;  but 
the  indictment  did  not  shew  that  any  such  application  was  made  or 
intended*     Lord  Tenterden,  C.  J.,  however,  thought  that  the  oc- 
casion, on  which  the  affidavit  was  intended  to  be  used,  might  be 
sufficiently  collected  from  the  indictment,  and  refused  to  stop  the 
trial,  as  the  defendant,  if  there  was  any  weight  in  the  objection, 
might  have  the  benefit  of  it  after  he  was  convicted.  (/) 

JBut  if  the  false  oath  has  any  tendencv  to  prove  or  disprove  the  Circumstantial 
matter  in  issue,  though  but  circumstantially ;  as,  if  the  party  wilfully  ra*teriality. 
misstate  the  colour  of  a  man's  coat,  or  speak  to  the  credit  of  another 
witness,  it  will  amount  to  perjury,  {g) 

It  is  also  necessarv  that  theindictment  should  exnresslv  con- 


The  indict, 
roent  must  ex- 
pressly COD- 

whole  matter,  will  not  be  sufficient :  the  indictment  must  proceed  matter  swom 


tradict  the  matter  falsely  sworn  to  by   the  detendant     And  tkc 
general  averment  tLat  the  defendant  falsely  swore,  &c.,  upon  the 


yby  particular  averments,  (or,  as  they  are  technically  termed,  byitoby  t*>«de 
u  jUiianfMnts  offerjury^  to  necative  that  which  is  false.     It  may  bel  '•**""*• 
K  necessary  to  set  fortn  the  whole  matter  to  which  the  defendant' 
swore,  in  order  to  make  the  rest  intelligible,  though  some  of  the 
circumstances  had  a  real  existence:  but  the  word  **falselv"  does 
not  import  that  \be  whole  is  false ;  and  when  the  proper  averments 


[come  to  be  made,  it  is  not_necessarv  to  negative  the  whole  but  only 
^uch  parts  as  the  prosecutor  can  falsify,  admitting  the  truth  of  the 
|rest  (A)     It  is  suggested  that  in  negativing  tKe  defendant's  oath 
lere  he  has  swom  only  to  his  beliefs  (i)  it  will  be  proper  to  aver 
that  "  he  weli  knew  "  the  contrary  of  what  he  swore,  {j)    It  seems  Assignment 
that  an  assignment  of  perjury  may,  in  some  instances,  be  more  full  fuller  than  the 
than  the  statement  of  the  defendant,  which  it  is  intended  to  con-  ^*^^^^^ 
tradict    Thus,  where  the  fact  in  the  affidavit,  in  which  the  defendant     ^         " 
was  charged  to  have  perjured  himself,  was,  that  he  never  did,  at  any 
time  during  his  transactions  with  the  commissioners  of  the  victualling- 
office,  charge  more  than  the  usual  sum  of  sixpence  per  quarter 
beyond  the  price  he  actually  paid  for  any  malt  or  grain  purchased 
by  him  for  the  said  commissioners  as  their  com-mctor;  and  the 
assignment  in  the  indictment,  to  falsify  this,  alleged  that  the  de- 
fencbnt  did  chai^  more  than  sixpence  per  quarter /or  and  in  respect 
<>f  such  malt  and  grain  so  purchased ;  it  was  objected  that  the  words 
in  respect  of  might  include  lighterage,  freight,  and  many  collateral 
and  incidental  expenses  attending  the  corn  and  grain  jointly  with 
the  chai^  for  the  com  or  grain,  and,  that  bearing  such  sense,  the 


(/)  Rex  f.  Abraham,  1  M.  &  Rob.  7.  i».  Muscot,  10.  Mod.  195.    3  Stark.  Evid. 

Hie  defendant  was  convicted,  but  did  not  859,  and  see  Reff.  v.  Gardiner,  oMe^  p.633. 

appear  to  receive  judgment  when  called  (A)  Rex  v,    J^errott,  2  M.  &  :).  385, 

upon,  and  no  motion  in  arrest  of  judgment  390,  391,  392.    And  sec  ante^  p.  316. 

IS  made.  (0  /4i»te,  p.  597. 

(g)  Rex  9  Griepe,  12  Mod.  142.    Reg.  (i)  2  Chit,  Crim.  L.  312. 

T  T   2 


644 


The  avenneDtsI 
negativiiiff  the 
truth  of  the 
matter  sworn 
ought  to  be 
distinct  and 
precise. 


Perjury  cannot 
be  assigned 
on  contradic- 
tory deposi- 
tions without 
showing  wluch 
of  them  is 
fiilse. 


Of  the  tfiRv- 
eiufo. 
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defendant  was  not  guilty  of  perjury  ;  but  the  objection  was  over 
ruled,  {k) 

I  The  averments  introduced  to  negative  the  matter  sworn,  ought  tol 
Ibe  so  distinct  and  definite  as  to  inform  the  defendant  of  the  parti-i 
cular  and  precise  charges,  which  are  intended  to  be  proved  against 
him.  An  indictment  for  perjury  committed  in  the  Insolvent  Debtors' 
Court,  alleged,  that  the  defendant  swore  in  substance  that  his 
schedule  contained  a  full,  true,  and  perfect  account  of  all  debts 
owing  to  him  at  the  time  of  presenting  his  petition ;  whereas^  the 
said  schedule  did  not  contain  a  full,  true,  and  perfect  account  of  all 
debts  owing  to  him  at  that  time ;  and  Lord  Tenterden,  C.  J.,  after 
consulting  the  other  Judges  of  the  Court  of  King's  Bench,  held, 
that  the  indictment  was  insufficient,  as  it  was  quite  impossible  that 
the  defendant  could  know,  from  allegations  so  vague  and  indistinct, 
what  was  to  be  proved  against  him ;  the  allegations  conveyed  no 
information  whatever  of  the  particular  chaises,  against  which  the 
defendant  ought  to  be  prepared  to  defend  himself,  {ikk) 

It  has  been  decided  m  a  recent  case  that  peijuiy  cannot  be  l^ally 
charged  and  assigned  by  shewing  that  the  defendant  did  on  two 
different  occasions  make  certain  depositions  contradictorv  to  each 
other  with  an  averment  that  each  of  them  was  made  knowingly  and 
deliberately,  but  without  averring  fir,  shewing  in  which  of  the  two 
depositions  the  falseLood  consisted.  The  information  stated  that 
the  defendant,  before  a  committee  of  the  House  of  Commons,  being 
duly  sworn,  deliberately  and  knowingly,  and  of  his  own  act  ana 
consent,  did  sav,  swear,  and  give  in  evidence,  &c. :  setting  out  the 
evidence  so  given.  And  then  the  count  averred  that  the  said 
defendant,  at  the  bar  of  the  House  of  Lords,  being  duly  sworn, 
deliberately  and  knowingly,  and  of  his  own  act  and  consent  did  say, 
swear,  and  give  in  evidence,  &c. :  setting  out  in  like  manner  the 
latter  evidence,  which  was  directly  contrary  to  that  given  before  the 
House  of  Commons;  and  concluded  (after  averments  as  to  the 
identity  of  the  persons  and  places  referred  to  in  the  evidence  on 
both  occasions),  and  so  the  jurors  aforesaid,  do  sav  that  the  said 
Edward  Harris  did  commit  wilful  and  corrupt  perjury.  And  tlus 
was  holden  to  be  bad  on  motion  in  arrest  of  judgment  (/ ) 

If  there  be  any  doubt  on  the  words  of  the  oath,  which  can  be 
made  more  clear  and  precise  by  a  reference  to  some  former  matter,! 
it  may  be  supplied  by  an  innuehdd  'nSfUse  ot  wtucli  is,  by  rele- 
rence  to  preceding  matter,  to  explain  and  fix  its  meaning  more 
precisely ;  (m)  but  it  is  not  allowed  to  add  to,  extend,  or  change  I 
the  sense,  (n)  We  have  seen  that,  in  a  case  of  perjury  committed^ 
in  an  affidavit,  it  was  holden  that  a  word  which  nad  tieen  omitted 
by  accident  in  the  original  document  was  improperly  stated  in 
the  indictment,  as  though  it  had  been  in  the  original  document. 


(k)  Rex  V.  Atkinson,  Dom.  Proc,  1785. 
Bnc  Abr.  tit.  Pt/jtay  (C).  See  Reg.  v. 
Gardiner,  ante,  p.  633. 

(M)  Rex  V.  Hepper,  R.  &  M.,  N  P.  R. 
210.  Lord  Tenterden,  C.  J.,  referred  to 
'J' Anson  v.  Stusrt,  1  T.  R.  718,  where  in 
an  action  for  a  libel  in  describing  tbe 
plaintiff  as  a  swindler,  a  justification  that 
the  defendant  had  l)een  ffuilty  of  divers 
acts  of  swindling,  ^-as  held  on  demurrer 
too  general  to  be  sustained.     See  Rex  r. 


Mudie,  1  M.  &  Rob.  128,  potf,  p.  €71. 

(i)  Rex  9.  Harris,  5  R  &  A.926L  It  should 
have  been  averred  and  shown  in  which  of 
the  two  depositions  the  falsehood  consisted. 

(m)  Rex  V.  Aylett,  1  T.  R.  70.    Rex 
V,  Taylor,  1  Campb.  40i. 

(n^  Rex  o.  Gnepc,  I  Lord  Raym.  256. 

2  ^k.  513.     And  see  as  to  the  use  of  an 

innuendo,  1  Saund.  243,  note  (4).    I  Chit. 

on  Plead.  406.     1  Stark.   Crim.  Pkad. 

118,  <tfeg. 
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and  that  such  word  ought  to  have  been  inserted  and  explained  b 


ana  inat  sucn  woru  ougnt  to  nave  Deen  insertea  ana  expianiea  d^ 
an  innuendo,  (o)    In  a  case  where  an  objection  was  taken  to  an 
indictment,  that  it  added,  by  way  of  innuendo  to  the  defendant's 
oath,  '^  his  house  situate  in '  the  Haymarket  in  St  Martin  in  the 
Fields  f*  without  stating  by  any  averment,  recital,  or  introductory 
matter,  that  he  had  a  house  in  the  Haymarket;  or,  (even  admitting 
him  to  have  such  a  house,)  that  his  oath  was  of  and  concerning 
the  said  kouse^  so  situated,  the  objection  was  overruled;  on  the 
ground  that  the  innuendo  was  only  a  more  particular  description 
of  the  same   house  which    had  been   previously  mentioned,   (p) 
And,  in  the  same  case,  the  oath  of  the  defendant  being  that  he 
was  arrested  upon  the  steps  of  his  own  door,  an  innuendo  that 
it  was  the  outer  door  was  nolden  good,  (a)    Where  an  innuendollvniereUiMY 
is  introduced  contrary  to  the  rules  which  have  been  mentioned,y^'«J«<^^' 
and  any  use  is  made  of  it  in  the  indictment,  it  cannot  be  reiectedf 
as  s3fptn^^f^^Trwi!r*^"WI  aker  Verdict,  (r)      But  if  the| 
innuendo,  and  the  matter  introduced  by  it,  are  altoifether  imper- 
tinent and  immaterial,  and  can  have  no  effect  in  enlargmg  the 
SSSJTR^^^^^Eey  may  be  rejected  as  superfluous.  («) 
I     The  proper  office  of  an  innuendo  is  to  fix  and  Pojnt  the  meaningl  Vimer's  case. 
|of  someliiing  that  has  been  previouslv  averred.     TEe  i"^ctmentl^°^'°^^^^ 
stated  the  presenting  of  a  petition  to  the  House  of  Commons  conJ\it%xS^ 
ceming  the  election  of  F.  H.  F.  Berkeley,  and  set  out  the  petition,  meaniDgof 
which  stated  the  said  F.  H.  F.  Berkeley  before  and  at  the  election  ^j^J^^i''"  P"" 
was  guilty  of  bribery,  and  that  certain  agents  of  the  said  F.  H.  F.  ^^ 
Berkeley,  being  trustees  of  divers  public  charities,  and  by  virtue  of 
such  office  entitled  to  dispose  of  the  funds  of  such  charities,  before 
and  at  the  said  election  were  guilty  of  various  corrupt  acts,  &c.,  in 
order  to  procure  the  return  of  the  said  F.  H.  F.  Berkeley.     The  Indictment 
indictment  then  averred  that  one  T.  Carlisle  was  a  trustee  of  divers  l»eW  suffi- 
of  the  said  public  charities,  and  "that  shortly  before  the  said  elec-  Sittt?e*occ^'' 
tion,  (to  wit)  on,  &c.,  the  said  T.  Carlisle,  the  said  F.  H.  F.  Berke-  non,  to  which 
ley,  and  other  persons  went  to  the  house  of  one  W.  Virrier  for  the  ^  "'"Tt^L 
purpose  of  soliciting  the  said  W.  Virrier  to  vote  for  the  said  F.  H.  F.  ^,^^^ow 
Berkeley  at  the  said  election."    The  indictment  then  stated  that  to  which  the 
certain  members  of  the  House  of  Commons  were  chosen  to  try  allegation  of 
and  determine  the  merits  of  the  said  election,  and  that  the  said  J^J^^'*^ 
persons  so  chosen  met  to  try  and  determine  the  matter  of  the  said 
petition.     The  indictment  then  averred  that  S.  Virrier  appeared 
'*  as  a  witness  before  the  said  select  committee  touching  the  matter 
of  the  said  petition,"  and  that  the  said  S.  Virrier  was  duly  sworn, 
&c.     ^^  Ana  it  then  and  there  became  and  was  a  material  question, 
whether  at  the  time  aforesaid  when  the  said  T.  Carlisle,  the  said 
F.  H.  F.  Berkeley,  and  the  said  other  persons  so  went  to  the  house 
of  the  said  W.  Virrier,  the  said  T.  Carlisle  said  that  he  would  give 
the  said  W.  Virrier  61.  out  of  the  funds  of  one  of  the  aforesaid  charities 
at  Christmas,  whereof  the  said  T.  Carlisle  was  trustee  as  aforesaid,  or 
that  he  would  give  him  6/.  at  Christmas."  (t)    And  that  the  said  S. 
Virrier  falsely,  &c.,  did  depose,  &c.,  to  the  select  committee  aforesaid, 

(o)  Rex  V.    Taylor,    I    Campb.    404.  d)  Roberto  v.    Camden,  9   East,  93. 

AnU,  p.  6-24.  2  Chit.  Crim.  L.  311. 

(p)  Rexv.  Aylett,  I  T.  R.  70.  (/)  The    inditrtmcnt   here  staled  other 

(7)  Id.  ibid.  questions  to  be  material  in  a  similar  maiwcr. 
(r)  Rex  t.  Griepe,  1  Ld.  Raym.  260. 
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^^  touching  the  matters  and  merits  of  the  said  election,  and  the 
matter  of  the  said  petition,  in  substance  and  to  the  effect  following, 
viz.,  that  before  the  said  election  a  canvassins  party  came  to  her 
husband^s  house,  and  Mr.  Berkeley  (meaning  me  said  F.  H.  F.  B.)^ 
and  Mr.  Carlisle  (meaning  the  said  T.  C),  came  into  the  house  of 
the  said  W.  Virrier,  and  Mr.  Carlisle  asked  her  if  she  knew  who 
her  husband  was  going  to  vote  for  at  the  ensuing  election ;  that  she 
said  she  believed  he  was  goins  to  vote  one  and  one,  and  that  Mr. 
Carlisle  then  said  that  he  womd  act  hke  a  sensible  man,  and  '*  I  will 
give  him  the  6^  at  Christmas,"  (thereby  meaning  that  at  the  said 
time  when  the  said  F.  H.  F.  Berkeley,  and  the  said  T.  Carlisle,  and 
the  said  other  persons  so  went  as  aforesaid  to  the  house  of  the  said 
^.  Virrier,  for  the  purpose  of  soliciting  him  to  vote  for  the  said 
F.  H.  F.  Berkeley,  the  said  T.  Carlisle  said  he  would  give  the  said 
W,  Virrier  6i  at  Christmas,  out  of  the  funds  of  one  of  the  afore- 
said public  charities,  whereof  the  said  T.  Carlisle  was  trustee  as 
aforesaid.'*)  {t)    **  Whereas  in  truth  and  in  fact  the  said  T.  (^ariisle 
did  not  at  the  said  time  when  the  said  F.  U.  F.  Berkeley,  the  said 
T.  Carlisle,  and  other  persons  went  to  the  said  house  of  the  said 
W.  Virrier  to  solicit  hun  to  vote  as  aforesaid,  or  during  the  time 
when,  on  that  occasion,  they  were  in  or  at  the  said  house,  say  to 
the  said  S.  Virrier  that  the  said  T.  Carlisle  would  give  to  the  said 
W.  Virrier  the  6L   at   Christmas,  or    any  sum   of   money  from 
or  out  of  any  of  the  said  public  charities,  or  any  sum  of  money 
whatsoever  at  (/hristmas  or  at  any  other  time."  (u)    The  defendant 
having  been  found  guilty,  it  was  moved  in  arrest  of  judgment  that 
it  did  not  appear  either  from  the  evidence  said  to  have  been  given 
by  the  defendant,  or  from  any  other  part  of  the  indictment,  except 
the  innuendo,  that  the  occasion  on  which  the  speaking  of  the  words 
was  said  to  have  been  material,  was  the  same  occasion  with  reference 
to  which  the  evidence  was  given ;  that  the  averment  of  materiality 
might  relate  to  one  occasion,  and  the  evidence  to  another  occasion 
of  the  same  kind ;  and  that  the  innuendo  would  not  aid,  because 
an  innuendo  can  only  explain,  and  cannot  supply  the  place  of  a 
substantial  averment     The  indictment  also  aUeged  that  the  defend* 
ant  swore  ^'  touching  the  matters  and  merits  of  the  said  election, 
and  the  matter  of  the  said  petition,"  but  that  did  not  shew  that  her 
evidence  related  to  the  material  time  before  mentioned.     Nor  did 
her  evidence,  as  set  out,  identify  the  occasion  without  the  innuenda 
The  innuendo,  therefore,  did  more  than  explain;  it  supplied  that 
which  made  the  evidence  material.     Lord  Denman,  C  J.,  after 
full  aiigument  and  time  taken  to  consider,  delivered  the  judgment 
of  the  Court  as  follows :  ^^  Upon  this  indictment  a  motion  has  been 
made  to  arrest  the  judgment  upon  two  objections.     1st  That  the 
allegation  of  the  oath  having  been  taken  "  touching  the  matter  of 
the  said  election,  and  the  matter  of  the  said  petition,"  did  not  soffi* 
ciently  point  to  the  matter  whereupon  the  defendant  was  allied  to 
have  mven  evidence ;  and  secondly,  that  there  was  nothing  to  fix 
the  alleged  gift  and  promise  of  money  to  the  said  visit  on  the  6th 
of  July.     We  think,  however,  that  neither  objection  is  sustainable. 
As  to  the  first,  it  does  sufficiently  appear  that  a  competent  trial  vras 

(t)  The  indictment  here  set  out  more  of      assipimcnts  of  perjury  to  the  other  peril 
the  evidence.    See  the  case,/N»/,p.  650.  of  the  evidence,  which  was  set  oat  in  tke 

(tt)  The  indictment  here  set  out  other      indictment. 
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had^  that  a  material  question  .arose  as  to  the  existence  of  certain 
iacts,  to  which  the  defendant  deposed,  and  was  therein  guilty  of 
perjury.     Now  although  it  is  certainly  true   that  the  averment 
stating  the  oath  to  have  been  ^^  touching  and  concerning  the  matters 
and  merits  of  the  said  election,  and  the  matter  of  the  said  petition," 
does  not  directly  refer  to  what  are  alleged  to  be  the  material  ques- 
tions which  arose,  yet,  where  it  does  sufficiently  appear,  both  by 
averment  and  otherwise,  that  the  oath  was  upon  a  material  point, 
the  allegation  ^^  touching  and  concerning,  &c.,"  is  wholly  superfluous 
and  unnecessary,  and  the  indictment  would  have  been  sufficient  if 
it  had  omitted  that  part  altogether,  and  had  merely  stated  that  the 
defendant  deposed  and  swore  '  as  follows,'  &c.  The  second  objection 
is,  that  the  evidence,  upon  which  the  perjury  is  alleged  to  have  been 
committed,  is  not  referred  with  sufficient  distinctness  to  the  said 
canvassing  visit,  and  that  the  innuendo,  by  which  it  is  attempted  so 
to  apply  it,  introduces  new  matter,  and  is,  therefore,  bad.     We, 
however,  think  otherwise,  for  an  introductory  averment  expressly 
states  that  there  was,  in  fact,  such  canvassing  visit,  and  the  innuendo 
directly  refers  thereta     It  is  plain,  therefore,  that  this  case  comes 
within  the  rule  laid  down  by  La.  C.  J.  De  Grey,  in  RexY.  Horne^  {v) 
which  has  always  been  recognised  as  the  true  one,  and  that  the 
innuendo  does  only  point  and  fix  the  meauning  of  something  pre- 
viously averred,  whicn  is  the  proper  ottice  of  an  innuendo,  ajid  that 
it  does  in  no  respect  enlarge  it.     We  think,  therefore,  that  there  is 
no  ground  for  arresting  the  judgment"  (w) 

An  indictment  for  perjury  at  common  law  need  not  conclude 
against  the  form  of  the  statute;  but  where  penury  is  committed 
under  such  circumstances  that  it  is  only  punishable  by  the  provisions 
of  a  statute,  and  not  at  copamon  law,  the  indictment  ought  to  con- 
clude against  the  form  of  the  statute.  The  defendant  was  indicted 
for  perjury  in  giving  false  evidence  before  the  revising  barrister,  as 
to  tne  occupation  of  a  tenement  in  the  borough  of  Bridgnorth,  and 
the  indictment  did  not  conclude  against  the  form  of  the  statute.  It 
was  objected  that  as  this  was  a  crime  created  by  the  2  Wm.  4,  c.  45, 
8.  52,  the  indictment  ought  so  to  have  concluded.  It  was  answered 
that  the  revising  barrister  held  a  court,  which  was  made  so  by 
sec  50  of  the  same  act     That  any  false  swearing  in  a  court  was 

Erjury  at  common  law,  and  therefore  the  indictment  was  good. 
>rd  Abinger,  C.  B.,  thought  the  only  question  was,  whether  the 
statute  by  sec.  50,  constituted  a  court ;  for  if  it  did,  the  offence  of 
false  swearing  in  it  was  peijury  at  common  law,  and  his  opinion 
was  that  it  did  constitute  a  court,  and  therefore  the  indictment  was 
sufficient,  {x) 

In  general  the  Court  will  oblige  the  defendant  to  plead  gr  demur  The  ctourt  will, 
to  a  defective  indictment  for  per'iurv.  (t/)     And  they  are  also  very  in  general, 
cautious  ingranting  a  certiorari  to  remove  it  (a)     And  it  appears  def^dant  to 
that  Lord  Inurlow  refused  permission  to  amend  an  answer  where  plead  or  demur 
an  indictment  for  perjury  had  only  been  threatened,  even  where  to  a  defective 
the  party,  having  no  interest,  could  not  be  supposed  to  take  the 


Conclusion  of 
the  indictmeot 


(t»)  3  Cowp.  672. 

(w)  Reg.  V.  Virrier,  12  Ad.  &  E.  317. 

\x)  Reg.  9.  Thomhill,  Salop  Sum. 
Ass.  1 838,  reported  on  another  pomt,  8  C. 
&  P.  575.     In  Rex  o.  Dc  Beauvoir,  7  C.  & 


P.  17,  the  indictment  seems  not  to  have 
concluded  *'  against  the  form,^'  &c.  Sec 
the  note  at  the  end  of  the  case. 

(y)  2  Havk.  P.  C.  c.  25,  s.  H6. 

i^z)  2  Hawk.  P.  C.  c.  27,  s.  28. 
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Where  an  in- 
dictment for 
perjury  is 


false  oath  intentionally,  (a)  In  a  late  case,  Abbott,  Lord  C.  J., 
that,  inasmuch  as  the  objection  taken  to  an  indictment  for  penary 
appeared  upon  the  record,  he  did  not  feel  himself  warranted  in 
taking  notice  of  it  at  nisi  prius.  (6) 

But  where  an  indictment  for  penury  is  clearly  bad  upon  the  face 
of  it,  a  Judge  at  nisi  prius  may  renise  to  try  suck  indictment  An 
clearly  bad  the  indictment  for  perjury  charged  that  one  A.  B.,  had  been  convicted 
Judge  will  of  certain  offences,  and  that  A.  B.  afterwards  obtained  a  rule  to 
refuse  to  try  It.  gj^^^  cause  why  a  new  trial  should  not  be  granted,  and  that  the 
defendant  in  order  to  prevent  the  said  rule  from  beins  made  absolute 
made  the  affidavit  whereon  the  perjury  was  assigned,  but  there  was 
no  averment  that  the  matters  falsely  sworn  were  material,  nor  could 
it  be  collected  from  the  indictment  that  they  were  so ;  and  Garrow,  B., 
bavins  consulted  Abbott,  C.  J.,  who  concurred  with  him  in  opinion 
that  the  indictment  was  clearly  bad,  held  that  it  was  the  diity  of 
the  Judge  not  to  proceed  to  try  the  case,  (c)  So  where  in  an 
indictment  for  perjury,  the  allegations  negativing  the  matter  sworn, 
were  so  vague  and  indistinct  as  to  convey  no  information  of  the 
particular  charges  a^nst  the  defendant ;  Abbott,  C.  J.,  after  con- 
sulting the  other  Judges  of  the  Court  of  King^s  Bench,  ordered  the 
case  to  be  struck  out  of  the  list  {d)  So  where  an  indictment  fbr 
perjury  at  common  law  was  found  at  the  Quarter  Sessions,  and 
removed  by  certiorari  into  the  Court  of  King's  Bench,  and  sent 
down  to  be  tried  at  nisi  prius ;  Gaselee,  J.,  refrised  to  try  it,  as  it 
was  quite  clear  that  the  sessions  had  no  jurisdiction  over  peijiuy  at 
common  law,  and  the  indictment  was,  therefore,  void,  (e)  But  a 
Judge  will  not  allow  counsel  to  argue  at  length  at  nisi  prius  the 
invalidity  of  an  indictment,  for  the  purpose  of  inducing  the  Court 
to  refuse  to  try  it,  as  that  is  not  the  time  or  place  to  discuss  such 
disputed  Questions.  (/) 

The  right  of  the  defendant  to  plead  n  plea  of  autrefois  aequU 
came  under  the  consideration  of  the  Court  of  King's  Bench  in  the 
following  case.  The  defendant  was  indicted  in  Middlesex,  for 
perjury  committed  in  an  affidavit;  which  indictment,  after  setting 
out  so  much  of  the  affidavit  as  contained  the  &lse  oath,  concluded 
with  a  prout  patet  by  the  affidavit  filed  in  the  Court  of  King's 
Bench,  at  Westminster,  &c.,  and  on  this  he  was  acquitted;  after 
which  he  was  indicted  again  in  Middlesex,  for  the  same  perjury, 
with  this  difference  only,  that  the  second  indictment  set  out  the 


Plea  of  autre' 
foii  acquit. 


(a)  Brown*8  Cban.  Cas.  419. 

(b)  Rex  e.  Souter,  2  Stark.  R.  423. 
The  objection  was,  that  the  indictment  was 
drawn  in  the  compendious  manner  pre- 
scribed by  the  23  Geo.  2,  c  11;  and  yet 
no  count  alleged  that  the  question  upon  the 
answers  to  which  peijury  was  assigned  was 
material. 

(c)  Rex  e.  Tremeame,  R.  &  M., 
N.  P.  K.  147.  In  Rex  v.  Deacon,  R.  & 
M.,  N.  P.  R.  27,  Abbott,  C.  J.,  refused 
to  tiT  an  indictment  for  a  forcible  entry, 
which  was  bad  for  want*of  alleging  that 
the  entry  was  manu  forti,  althou^  the 
counsel  for  the  defendant  insisted  uud  the 
case  should  proceed  in  order  that  the 
defendants  might  have  the  benefit  of  an 


acquittal  by  a  jury,  as  they  mtended  to 
institute  proceedings  for  a  malicious  pro- 
secution. 

(cO  Rex  V.  Hepper,  R.  &  IL,  N.  P.  R. 
210. 

(e)  Rex  e.  Haynes,  R.  &  M.,  N.  P.  R. 
298.  See  Reg.  e.  Rigby,  8  C.  &  P.  770, 
where  Erskine,  J.,  quashed  an  indictment 
for  forging  a  reciuest  for  the  delivery  of 
goods,  which  had  oeen  found  at  the  quarter 
sessions  on  the  same  ground. 

(/)  Rex  V.Abraham,!  M.&Rob.7,aiifc, 
p.  643.  In  this  case  the  defendant  s  counel 
pointed  out  the  objections  in  order  to  induce 
the  Court  to  stop  the  trial,  and  Lord  Ten* 
tcrdcn,  C.  J.,  said  that  **  it  might  be  con- 
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jurat  of  the  affidavit,  in  which  it  was  stated  to  have  been  sworn 
in  Jiondon ;  which  was  traversed  by  an  averment  that,  in  &ct,  the 
defendant  was  so  sworn  in  Middlesex,  and  not  in  London:  and 
the  Court  of  King^s  Bench  held,  that  he  was  entitled  to  plead 
autrefois  acquity  as  the  jurat  was  not  conclusive  as  to  the  place  of 
swearing ;  and  the  same  evidence  as  to  the  real  place  of  swearing 
the  affidavit  might  have  been  given  under  the  first  as  under  the 
second  indictment;  and,  therel}re,  the  defendant  had  been  once 
before  put  in  jeopardy  for  the  same  oflence.  {g) 

With  respect  to  the  trial  of  perjury  it  may  be  observed,  that  the 
Courts  of  quarter  sessions  have  no  jurisdiction  over  the  offence  at 
common  law,  and  though  they  had  jurisdiction  over  it  nnder  the 
5  Eliz.  c.  9,  yet  that  jurisdiction  is  taken  away  by  the  5  &,^  Vict 
c.  38,  s.  1,  which  enacts,  that  ^'  neither  the  justices  of  the  peace 
acting  in  and  for  any  county,  riding,  division,  or  liberty,  nor  the 
recoitler  of  any  borough,  shall,  at  any  session  of  the  peace,  or  at  any 
adjournment  thereof,  try  any  person  or  persons  for  {inter  alia)  perjury 
or  subornation  of  perjury*,"  or  *^ making  or  suborning  any  other 
person  to  make  a  false  oath,  affirmation,  or  declaration  punisnable  as 
perjury,  or  as  a  misdemeanor."  The  mode  of  proceeding  is  by 
indictment  at  the  assizes,  or  in  the  King's  Bench.  And  indictments 
for  peijury  at  common  law,  preferred  at  the  quarter  sessions,  appear 
to  have  been  quashed  for  want  of  jurisdiction,  {h) 

It  may  be  ooserved  that  it  is  the  practice  of  the  Central  Criminal 
Court  not  to  try  an  indictment  for  perjury  arising  out  of  a  civil  suit 
while  that  suit  is  in  any  way  undetermined,  except  in  cases  in  which 
the  Court,  where  the  suit  is  pending,  postpones  the  decision  of  it  in 
order  that  the  criminal  chai]ge  may  first  be  disposed  o£  {i) 

Where  a  person  made  an  affidavit  in  the  Court  of  Common  Pleas, 
and  afterwards,  being  summoned  to  appear  in  Court,  came  there, 
and  confessed  it  to  be  false,  the  Court  recorded  his  confession,  and 
ordered  that  he  should  be  taken  into  custody,  and  put  in  the  pil- 
lory, (k)  In  answer  to  the  objections  of  the  defendant's  counsel 
to  this  proceeding,  it  was  argued  that  it  was  fully  justified  under 
the  5  Eliz.  c  9,  and  that  even  if  the  Court  could  not  punish  the 
defendant  by  virtue  of  that  statute,  he  might  be  punished  at  com- 
mon law,  on  the  ground  that  any  Court  might  punish  such  a  cri- 
minal for  an  oflence  committed  in  facie  curuv.  {l) 

The  evidence  of  one  witness  is  not  sufficient  to  convict  the  de- 
fendant  on  an  indictment  for  penury ;  as  in  such  case  there  would 
be  only  one  oath  against  another,  [m)  But  this  rule  must  not  be 
understood  as  establishing  that  two  witnesses  are  necessary  to  dis- 
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5  &  6  Vict 
c.  38,  s.  1. 


Time  of  trial 
at  the  Central 
Criminal 
Court, 


Summary 
proceeding;. 


Svidenoe. 

le  witneM 
lot  suftcient* 


venient  sometimes  for  counsel  to  tugffest  a 
point  on  which  an  indictment  is  clearly 
had,  to  MiTe  the  time  of  the  Court.**  In 
I^ex  V.  Hepper,  and  Rex  r.  Tremeame  the 
objections  to  the  indictment  were  pointed 
out  by  the  Court  See  note  (e),  ante^  p.  64*2. 

(g)  Rex  9.  Emden,  d  East  437. 

{h)  3  Bum.  Just  tit  Perjury ,  &c.  Rex 
V.  Bainton,  'I  Str.  1088.  Kex  v.  Westiness, 
id.  ibid.  1  Chit  Criro.  I..  301.  Rex  r. 
Haynes,  R.  &  M.  N.  P  R.298.anfe,p.  648. 

(t)  Rex  V.  Ashbum,  and  Hex  r. 
Simmons,  8  C.  &  P.  50.    The  reporters 


state  that  the  reason  of  the  practice  is  that 
so  long  as  the  case  is  undecided  the  plaintiff 
and  defendant,  who  might  be  witnesses  on 
the  trial  for  perjury,  have  a  direct  interest 
in  giving  their  evidence,  which  they  would 
not  have  after  the  case  was  finally  decided. 

(A)  Rcxr.  Thorogood,  H  Mod.  ]7». 

(0  Id.  ibid. ;  and  BushelPs  case,  Vaugh. 
152,  was  cited. 

(m)  Reg.  V.  Muscot,  10  Mod  193.  4 
Black.  Com.  358.  Pcake  on  Evid.  10. 
I  Phil,  on  Evid.  151,  7  edit 
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strong  evidence 
to  confirm 
that  witness  in 
order  to 
warrant  a  con- 
viction. 


Of  Perjury^  SfC. — Two  Witnesses.       [book  r. 

prove  the  fact  sworn  to  by  the  defendant,  for  if  any  material  dr- 
cumstance  be  proved  by  other  witnesses,  in  confirmation  of  the 
witness  who  gives  the  direct  testimony  of  peijury,  it  may  tmm  the 
scale,  and  warrant  a  conviction.  (12) 

Upon  an  indictment  for  periury,  Coleridge,  J.,  is  reported  to  bavel 
said,  ^^  one  witness  in  perjury  is  not  suflScient^  unless  supported  by 
circumstantial  evidence  of  die  stron^a^st  kmd ;  indeed.  Lord  Ten* 


Virrier*8  case. 
Confirmation 
on  two  out  of 
three  assign- 
ments of  per- 
jury. 


terden,  C  J.,  was  of  opinion  that  two  witnesses  were  necessary  to  a' 
conviction."  (0)  In  a  later  case,  where  the  evidence  of  one  witness 
went  in  support  of  all  the  assignments  of  peijury ;  and  to  confirm 
him  another  witness  was  examined  as  to  a  conversation  between  him- 
self and  the  defendant,  and  some  entries  in  the  defendant's  books 
were  given  in  evidence ;  it  was  submitted  that  there  was  no  evidence 
to  go  to  the  jury ;  that  the  rule  is  that  a  case  of  perjury  cannot  be 
submitted  to  the  jury  on  the  evidence  of  a  single  witness ;  and  as  to 
the  evidence  of  confirmation,  it  was  not  enough  that  there  should 
be  itome  evidence  in  confirmation,  as  in  an  ordinary  case  at  mMiprimst 
where  some  evidence  is  necessary  to  prevent  a  nonsuit,  but  it  must 
be  such  evidence  as,  in  the  opinion  of  the  Judge,  is  really  confirma- 
tory in  some  important  respect,  and  equivalent  to  the  positive  testi- 
mony of  a  second  witness.  Coleridge,  J.,  "  I  think  that  the  case 
must  go  to  the  jury,  but  I  also  think  without  the  slightest  chance  of 
a  verdict  for  the  crown.  The  rule  that  the  testimony  of  a  single 
witness  is  not  sufficient  to  sustain  an  indictment  for  perjury,  is  not  a 
mere  technical  rule,  but  a  rule  founded  on  substantial  justice ;  anJ 
evidence  confirmatory  of  that  one  witness,  in  some  slight  particulars 
onIy>  is  not  sufficient  to  warrant  a  conviction."  (p) 

In  one  case  where  there  were  three  assignments  of  peijury  npcHi 
evidence  relating  to  one  and  the  same  transaction,  at  one  and  the 
same  time  and  place,  it  seems  to  have  been  considered  that  the  juiy 
ought  not  to  convict  on  one  of  the  assignments,  although  there  were 
several  witnesses  who  corroborated  the  witness  who  spoke  to  such 
assignment  on  the  facts  contained  in  the  other  assignments.  The 
indictment  stated  that  the  defendant  swore  that  Mr.  B.  and  Mr.  C. 
came  to  her  husband's  house,  that  Mr.  C.  said,  ^'  I  will  give  hioi  the 
6/.  at  Christmas,"  and  Mr.  B.  shook  hands  with  her,  and  put  some- 
thing into  her  hand,  and  told  her  to  give  it  to  her  husband,  and  that 
it  was  a  sovereign  wrapped  up  in  some  paper ;  and  Mr.  C.  told  her 
he  should  not  foi^t  it  was  in  his  power  to  give  her  husband  the  SL 
at  Christmas.  Tne  assignments  of  peijury  were,  1st,  that  Mr.  C. 
did  not  say  that  he  would  give  the  6^  at  Christmas ;  2ndly,  that 
Mr.  B.  did  not  put  a  sovereign  into  the  hand  of  the  defendant ;  and, 
thirdly,  that  Mr.  C.  did  not  tell  the  defendant  that  he  should  not 
foivet  it  was  in  his  power  to  give  her  husband  the  6^  at  Chnstma& 
Evidence  was  given  in  support  of  all  the  assignments  of  perjury. 
Lord  Denman,  C.  J.,  in  summing  up,  said,  that  as  to  the  second 


(n)  Rex  V.  Lee,  Mich.  6  Geo.  3.  MS. 
Bayley,  J.,  1  PhiU  Evid.  152, 7  edit. 

(o)  Cliampney's  case,  *2  Lew.  268.  and 
the  same  point  is  said  to  have  been  ruled 
by  the  same  learned  Judge  in  Rex  r. 
Wigley,  ibid.  note.  And  Mr.  Starkie 
observes,  '*  And  $embU  that  the  contradic- 
tion must  be  given  by  two  direct  witnesses. 


and  that  the  negative  sopported  by  one 
witness,  and  by  circamatantial  evudeooe 
would  not  be  saflSdent.  It  bat  been  to 
held  {ut  amdiri,) by  Lord  Tenterden,  C  J." 
3  Stark.  Evid.  860,  note  (jf). 

(p)  Reg.  V.  Yatea,  1  C  &  Mark  132. 
See  Reg.  v.  Parker,  post,  p.  664. 
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assigDinent  the  proof  lay  almost  entirely  in  the  evidence  of  one  wit- 
ness, and,  theretorey  he  did  not  see  how  the  jury  could  convict  of  the 
perjury  imputed ;  but  that  on  the  others  there  was  a  distinct  contra- 
<liction  of  tne  defendant's  testimony  by  Mr.  C.  who  was  supposed  to 
have  offered  the  6/.,  and  several  other  witnesses;  and  he  left  it  to 
the  jurj'  to  say  whether  there  was  not  a  strong  body  of  evidence 
clearly  supporting  Mr.  C.'s  denial,  {q) 

But  where  upon  an  indictment  for  perjury,  alleged  to  have  been  Gaidiner't 
committed  in  making  a  charge  of  an  unnatural  offence  in  which  the  de-  ^^'^^ 
iendant  had  deposed  that  he  sawthe  prosecutorcommitting  the  offence, 
and  saw  the  flap  of  his  trowsers  unbuttoned,  and  that  be  was  there 
five  minutes ;  and  to  disprove  this  the  prosecutor  swore  that  he  did 
not  commit  the  offence,  and  that  his  trowsers  had  no  flap  on ;  and 
to  confirm  him  his  brother  proved  that  at  the  time  in  question  the 

Erosecutor  was  only  absent  three  minutes,  and  that  the  trowsers  he 
ad  on,  which  were5>roduced  in  Court,  had  no  flap;  Patteson,  J., 
held  that  the  corroborative  evidence  was  quite  sufficient  to  go  to  the 
jury;  and,  upon  a  case  reserved,  the  Judges  held  the  conviction 
rigliL  (r)    So  where  perjury  was  alleged  to  have  been  committed  q^  ^iine» 
by  the  defendant,  who  was  an  attorney,  in  an  affidavit  made  by  him  and  %.  bill  of 
to  oppose  a  motion  to  refer  the  defendant's  bill  of  costs  to  taxation,  «*J  o^<*e- 
and  to  prove  the  perjury  one  witness  was  called,  and  in  lieu  of  a   *°^""'' 
second  witness,  it  was  proposed  to  put  in  the  defendant's  bill  of  costs 
delivered  by  him  to  the  prosecutor ;  it  was  suggested  that  this  was 
not  sufficient,  as  the  bill  had  not  been  delivered  by  the  defendant 
on  oath.     Lord  Denman,  C.  J.,  ^^  I  have  quite  made  up  my  mind 
that  the  bill  delivered  by  the  defendant  is  sufficient  evidence,  or  that 
even  a  letter,  written  by  the  defendant,  contradicting  his  statement 
on  oath,  would  be  sufficient  to  make  it  unnecessary  to  have  a  second 
witness.''  (*) 

(And  the  rule  does  not  apply  where  the  evidence  consists  of  thel  Knni»g  c«sc. 
contradictory  oath  of  the  party  accused.     Thus,  in  a  case  wherelcontnuiu'tor 


the  defendant  had  been  convicted  of  perjury,  chaived  in  the  indict- 1 9J*|'^**'« 


ment  to  have  been  committed  in  an  exammation  oefore  the  House 


torjr^c*  .^.  ^^^ 


of  Lords,  and  the  only  evidence  was  a  contradictory  examination  of 


^  I. 


^'^^t^/jfi.     ^  ^t*M~-    «5^    -^ 


the  defendant  before  a  committee  of  the  House  of  Commons,  appli*      2?^  ^J^T^ 

cation  was  made  for  a  new  trial,  on  the  ground  that  in  perjury  two 

witnesses  were  necessary,  whereas  in  that  case  only  one  witness  had  *'^^^^'*«-^ 
been  adduced  to  prove  the  corpus  delictiy  namely,  the  witness  who 
deposed  to  the  contradictory  evidence  given  by  the  defendant  before 
the  committee  of  the  House  of  Commons,  and,  further,  it  was  in- 
sisted,  that  mere  proof  of  a  contradictory  statement  by  the  de- 


(g)  Reg.  V.  Virrier,  12  Ad.  &  E.  317. 
The  l<4rncd  Chief  Justice  coiuideied  the 
most  convenient  mode  of  summing  up  the 
case  to  he  to  trest  the  second  assignment 
as  the  first,  and  the  first  and  third  as  one, 
and  did  so  leave  the  case  to  the  jury,  who 
found  a  Terdict  of  '*  not  guilty  on  the 
first  oisipnmemt  of  perjiury  for  want  of  sufB- 
cient  evidence,  and  guilty  on  the  second/* 
hut  said  nothing  on  the  third,  and  the 
verdict  was  entered  accordingly.  The 
Chief  Justice  did  not  at  the  time  make  any 
note  of  his  summing  up,  but  did  m)  aflcr- 
wardtf ;  and  having  a  distinct  remembrance 


of  it,  and  no  doubt  of  the  jury's  intentioD» 
he  (on  summons)  allowed  the  pott^a  to 
be  amended  by  entering  a  verdict  of 
**  guilty"  on  the  first  and  third  assignments, 
and  **  not  guiltv"  on  the  second  ;  but  the 
Court  afterwards  held  that  the  amendment 
ought  not  to  have  been  made,  there  being 
no  note  or  memorandum  of  the  Judge  or 
other  document  to  amend  by. 

<r)  Reg.  9.  Gardiner,  2  Moo.  0.  C.  R. 
95.  Sec  a  fuller  statement  of  this  cue, 
anlcj  p.  t)33,  tt  feq. 

yj)  Rex  V.  Mayhcw,  (i  C.  &  P.  316. 
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fendant  on  another  occasion  was  not  sufficient,  without  other  cir* 
cumstances,  showing  a  corrupt  motive,  and  negativing  the  proba- 
bilitj  of  any  mistake.  But  the  Court  held  that  the  evidence  was 
sufficient,  the  contradiction  being  by  the  party  himself,  and  that 
the  jury  might  infer  the  motive  from  the  circumstances,  and  the 
ruie  was  refused,  {t)  And  the  same  principle  appears  to  have 
been  acted  upon  in  a  former  case.  The  defendant  nad  first  made 
his  information  upon  oath  before  a  justice  of  the  peace,  that 
three  women  were  concerned  at  a  riot  at  his  mill  (which  was  dis- 
mantled by  a  mob  on  account  of  the  price  of  com),  and  afier- 
wards,  at  the  sessions,  when  the  rioters  were  indicted,  he  was  ex- 
amined concerning  those  women,  and  (having  been  tampered  with 
in  their  favour)  he  then  swore  they  were  not  in  the  rioL  Hiere 
was  no  other  evidence  on  the  trial  of  the  defendant  for  this  pei^ 
jury,  to  prove  that  the  women  were  in  the  riot  (which  was  the 
perjury  assigned)  but  the  defendant's  own  original  information  on 
oath,  which  was  produced  and  read,  and  by  which  he  had  sworn 
that  they  were  in  the  rioL  And  the  Judge  thought  this  evidence 
sufficient,  and  the  defendant  was  convicted  and  transported  (a) 
And  with  respect  to  this  evidence,  it  has  been  observed,  that  when 
the  same  person  has  by  opposite  oaths  asserted  and  denied  the  same 
fiict,  the  one  seems  sufficient  to  disprove  the  other ;  and  with  re- 
spect to  the  defendant  (who  cannot  contradict  what  he  himself 
has  sworn)  is  a  clear  and  decisive  proof,  and  will  warrant  the 
jury  in  convicting  him  on  either,  for  whichsoever  is  ^ven  in 
evidence  to  disprove  the  other,  it  can  hardly  be  in  the  defendant's 
mouth  to  deny  the  tnith  of  that  evidence,  as  it  came  from  himself  (9) 
But  where  the  defendant  was  indicted  for  perjury,  alleged  to  have 
been  committed  on  the  the  trial  of  an  indictment  for  larceny,  and  it 
appeared  that  the  defendant  had  sworn  to  several  material  racts  be- 
fore the  committing  magistrate,  but,  when  he  was  called  on  the  trial, 
denied  the  whole  of  what  he  had  stated  before  the  magistrate ;  and 
Rex  V.  Knill  and  jinon.  (w)  were  cited  to  shew  that  the  contradiction 
by  the  oath  before  the  magistrate,  would  alone  be  sufficient  evidence .. 
to  convict  the  defendant ;  but  Gumey,  B.,  held,  that  it  was  not 
sufficient  to  prove  that  the  defendant  had,  on  two  different  occa- 
sions, given  directly  contradictory  evidence,  although  he  might  have 
wiKullv  done  so;  but  that  the  iurv  must  be  satisfied  affirmatively 
that  what  he  swore  at  the  trial  was  false ;  and  that  would  not  be 
sufficiently  shewn  to  be  talse  bv  the  mere  fact  that  the  defendant 
1  had  swonTthe  contrary  at  another  time ;  it  might  be,  that  his  evi- 


dence at  the  trial  was  true,  and  his  deposition  bJefore  the  magistratefl 
false,    lliere  must  be  such  confirmatory  evidence  of  the  defendant'sK 
deposition  before  the  magistrate,  as  proved  that  the  evidence  given 
by  the  defendant,  at  the  trial,  was  fiuse.  {x) 


(t)  Rex  V.  Kmll,  5  B.  &  A.  929. 
note  (a  ^. 

(m)  Anon.  cnr.  Yatet,  J.,  Lancaster 
Sum.  Ass.  1764.  And  afterwards.  Lord 
Mansfield,  C.  J.,  and  Wilmot,  J.,  and 
Aston,  J.,  to  whom  Yates,  J.,  stated  the 
reasons  of  his  judgment,  concurred  in  bis 
opinion.  Notes  to  Rcz  v,  Harris,  5  B.  & 
A,  939,  940,  MS.  Bayley,  J. 

(r)    From    the    Precedent  -  book     of 


Cbambre,  J.,  cited  5  B.  &  A.  ibid. 
(w)  Supra,  notes  (t)  and  («) 
(x)  Reg,  V.  Wbeatland,  8  C.  A  P. 
238.  Although  at  first  si^ht  this  decisioB 
may  seem  at  Tariancc  with  those  dted, 
perhaps  it  may  not  in  fact  be  so.  In  Rei 
9.  Knill.  the  Court  held  that  '•  the  Jary 
might  infer  the  motive  from  the  circan- 
stanccs,"  none  of  which  are  stated  in  the 
short  minute  of  the  case;  some  of  then 
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And  where  the  prisoner  was  indicted  for  perjury,  and  it  appeared  Jackaon'f 
that  she  had  made  two  statements  on  oath,  one  of  which  was  curectlY 
at  variance  with  the  other;  Holroyd,  J.,  is  reported  to  have  said, 
**  Although  you  may  believe,  that  on  one  or  other  occasion,  she 
swore  that  which  was  not  true,  it  is  not  a  necessary  consequence 
that  she  committed  peijury ;  for  there  are  cases  in  which  a  person 
might  very  honestly  and  conscientiously  swear  to  a  particular  fact, 
from  the  l)est  of  his  recollection  and  belief,  and  from  other  circum- 
stances, at  a  subse(]uent  time,  be  convinced  that  he  was  wrong,  and 
swear  to  the  reverse,  without  meaning  to  swear  falsely  either  time. 
Again,  if  a  person  swears  one  thing  at  one  time,  and  another  at 
another,  you  cannot  convict  where  it  is  not  possible  to  tell  which 
was  the  true  and  which  was  the  false.'*  (x) 

In  the  followmg  case,  it  was  doubted  whether  the  rule,  which  re-  Mudie's  case. 
quires  two  witnesses,  was  satisfied  by  several  witnesses,  each  sup-*  ^^®**^  ^**- 
porting  a  separate  assignment  oi  perjury,  but  no  two  speakmg  to  the  ing  to  several 
same  assignment     Upon  the  trial  ol  an  indictment  for  peijurvy  assignmeuu  of 
alleged  to  have  been  committed  by  an  insolvent  debtor  in  falsely  V^^^* 
swearing  to  the  correctness  of  his  schedule,  the  defendant's  account 
book,  given  by  him  to  the  Insolvent  Debtors'  Court,  was  put  in,  and 
Be  vera!  persons,  whose  names  were  specified  in  the  indictment  as 
debtons,  and  omitted  in  the  schedule,  appeared  in  the  book  as 
debtors  to  the  defendant,  and  ^'  paid  "  was  marked  to  their  accounts 
in  the  defendant's  writing.     These  persons  were  called,  and  stated 
that  they  did  not  pay  until  after  the  petition  and  schedule.     It  was 
objected  that  this  was  not  sufficient  evidence,  inasmuch  as  it  was 
only  oath  against  oath,  the  defendant  having  sworn  that  the  debts 


might  have  been  such  as  to  show  that  the  one 
statement  was  ialse,  or  the  other  statement 
true.  In  the  Anonymous  case  the  defendant 
had  been  tampertd  with  after  his  first  ex- 
amination, and  the  evidence  of  the  tamper- 
ing with  the  defendant  might  be  such  as  to 
lead  to  the  conclusion  that  his  evidence  on 
the  trial  was  false.  But  supposinf  those 
cases  to  go  the  length  of  establishmg  the 
proposition,  that  the  defendant's  own  evi- 
denoe  upon  oath  is  sufficient  to  contradict  the 
evidence  on  which  the  perjury  is  assigned ; 
it  is  conceived  they  cannot  be  supported. 
The  prosecutor  may  charge  the  perjury 
either  on  the  one  statement  or  on  the  other, 
and  whichever  he  selects  it  is  clear  that  the 
defendant  could  not  avail  himself  of  a  plea 
of  wtinfM  aequit,  or  etmviet  in  case  he 
were  subsequently  indicted  for  the  other, 
and  therefore  he  might  be  twice  put  in 
jeopardy,  and  perhaps  twice  convicted  for 
the  same  offence.  The  judgment  in  Rex 
V,  Harris,  5  B.  &  Aid.  y26,  is  conclusive 
to  show  that  this  is  a  good  objection. 
Again,  such  evidenoe  leaves  it  wholly  un* 
certain  which  of  the  two  statements  is  true ; 
now  it  is  a  dear  rule  of  criminal  law  that 
if  the  evidence  on  the  part  of  the  prosecution 
leaves  it  wholly  uncertain  whether  the 
crime  charged  has  been  committed  or  not, 
the  defendant  must  be  acquitted ;  and  as 
to  the  observation  that  "  it  can  hardly  be  in 
the  defendant's  mouth  to  deny  the  truth  of 
the  evidence  .that  came  from  himself,''  it 


must  be  remembered  that  there  are  two 
statements  upon  oath,  and  if  he  is  to  be 
concluded  from  denying  one  to1be  true,  the 
same  reason  would  conclude  him  from  deny- 
ing the  other,  and  it  would  surely  be  very 
unreasonable  to  hold  that  he  is  concluded 
to  deny  the  truth  of  whichever  the  prosecu- 
tor may  think  fit  to  select.  It  is  conceived, 
also,  that  an  indictment  charging  each  of 
the  statements  to  be  felse  in  separate  counts, 
could  not  succeed.  The  charges  being 
diroctly  contradictory  the  one  to  the  other, 
it  may  be  doubted  wnether  the  grand  jury 
would  be  warranted  in  finding  such  an  in- 
dictment; or,  if  found,  whether  it  would 
not  be  bad  on  the  face  of  it ;  and  as  the 
defendant  could  only  make  a  defence  to 
one  charge  by  proving  himself  guilty  of  the 
other,  the  Judge  would  probably  insist 
upon  the  prosecutor  electing  on  which 
charge  he  would  proceed.  But  supposing 
these  difficulties  to  be  surmounted,  it  is 
not  easy  to  see  bow  it  would  be  possible  for 
the  jury  to  find  a  verdict  widiout  any 
evidenoe  to  show  which  statement  was 
false.  If  they  found  a  general  verdict  they 
would  at  one  and  the  same  time  find  each 
of  the  statements  to  be  both  true  and  false, 
unless  indeed  they  wero  satisfied  that  the 
defendant  had,  upon  both  occasions,  wilfully 
sworn  to  matters  about  which  he  had  no 
knowledge  at  all.  Ante^  p.  597.  C  S.  G. 
(dr)  Mary  Jackson's  case,  1  Lew.  270. 


656 


Of  Perjury  y  Sfc. — Evidence. 


[bookv. 


Bankrupt's 
assignees,  &c. 


Witness  who 
has  before 
sworn  to  the 
same&ct,or 
is  himself 
indicted  for 
peijiiry. 


Chairman  at 
quarter  ses- 
sions not 
allowed  to  he 
examined  as 
a  witness. 


V.  Dalbtff  (j)  was  relied  upon ;  but  Coleridge,  J.)  held  that  he  was 
competent  In  Rex  v.  JDalby^  the  fate  of  the  bill  in  Chancery  might 
have  depended  on  the  result  of  the  indictment,  but  in  this  case  the 
penury  was  assigned  upon  an  answer  to  a  bill  upon  which  a  decree 
nad  been  made,  (k) 

And  even  if  the  indictment  proceed  upon  the  5  Eliz.  c.  9,  (/)  which 
^ves  the  prosecutor  half  the  forfeiture  incurred,  it  is  conceived  that,  as 
m  an  action  to  recover  his  moiety  he  would  be  precluded  firpm  giving 
the  conviction  in  evidence,  tEere  would  be  no  objection  to  his  com- 
petency, (m) 

On  an  indictment  for  perjury  alleged  to  have  been  committed  by  a 
bankrupt  in  an  affidavit  in  support  of  his  petition  to  the  Court  of 
Review  to  supersede  his  bankruptcy,  upon  the  ground  that  he  was  not 
at  or  previously  to  the  time  of  the  issuing  of  the  fiat  a  trader,  and  if 
he  had  been  a  trader,  that  he  had  not  committed  an  act  of  bank- 
ruptcy, the  petitioning  creditor,  the  assignees,  and  creditors  are  com- 
petent witnesses  to  prove  the  validity  ot  the  fiat  (o) 

It  has  been  ruled  to  be  no  objection  to  the  competency  of  a 
witness  on  an  indictment  for  perjury,  committed  in  an  answer  in 
Chancery,  that,  in  his  answer  to  a  cross-bill,  he  has  sworn  to  the 
same  fact  which  he  is  called  to  prove  upon  the  indictment  (p)  And 
if  several  persons  are  separately  indicted  for  perjury  in  swearing 
to  the  same  fact,  either  of  them,  before  conviction,  may  be  a  witness 
on  the  trial  of  the  other,  {q) 

Where  a  bill  of  indictment  was  preferred  against  the  defendant  for 
perjury,  alleged  to  have  been  committed  on  a  trial  at  the  quarter 
sessions,  and  it  was  proposed  to  examine  one  of  the  grand  jury,  who 
had  acted  as  chairman  of  the  quarter  sessions  at  the  trial  at  which 
the  alleged  perjury  was  committed,  but  that  gendeman  expressed  a 
desire  not  to  be  examined  as  a  witness,  and  the  grand  jury  wished 
to  know  whether  they  ought  to  examine  him  or  not ;  ratteson,  J. 
held  that  they  ought  not  to  examine  him.  He  was  the  president  of 
a  Court  of  Record,  and  it  would  be  dangerous  to  allow  such  an  exa- 
mination, as  the  Judges  of  England  might  be  called  upon  to  state 
what  occurred  before  them  in  Court  (r) 

U)  Ante,  p.  654.  note  (e). 

{k)  Reg.  o.  Yates,  1  C.  &  Mars.  132. 

(/)  AfOe,  p.  603 

(m)  1  PhiL  on  Evid.  66.  In  the  note, 
however,  Mr.  Philiipps  adds  **  Sed  qu.  The 
point  appears  to  have  been  ruled  otherwise 
in  an  old  case.  Bacon's  case,  2  Rol.  Ab., 
685 ;  and  see  BuL  N.  P.  289.  Gilb. 
Evid.  111.  The  question  of  eourse  dftpanda 
upon  the  point,  whetner  a  separate  action 
is  or  IS  not  necewanr  for  the  recovgrTof 
the  penalties. "    See  the 


citing  this  case,  adds  a  ^mw,  widmrt 
stating  any  reason  for  so  doing.  3  Staii. 
Evid.  861.  It  may,  however,  have  stmck 
him  that  no  suiBcient  reason  could  he  ss« 
signed  for  the  decision.  It  woukU  no  doubt, 
be  extremely  inconvenient  if  the  Jndgei 
were  called  upon  to  give  evidenoe  as  to 
what  oocurrea  before  them  in  Court,  bat 
the  inconvenience  in  the  case  of  chainaea 


__  collected, 

vid.66. 

(o)  Reg.  o.  Keat,  2  Moo.  C.  C.  R.  24. 

if)  Rex  V.  Pepys,  Peake  N.  P.  C.  138. 

( q)  2  Hale  P.  C.  280. 

(r)  Reg.  V.  Gasard,  8  C.  &  P.  595. 
In  Bicx  V,  Jones.  6  C.  &  P.  137,  on  an 
indictment  for  penury  theAainiff^  ^f  fh^ 
Worcestershire  (juarter'^essions  proved 
what  a  witness  swore  on  a  trial  before  him 
ft  the  f^oarter  Sessions.  In  Reg.  e.  Gasard, 
the  chairman  was  required  as  a  witness  for 
the  same  purpose,  and  not  being  examined 
Che  bill  was  ignored.     Mr.  Surkie,  after 


of  Quarter  Sessbns  is  comparatively  slight, 
especially  as  they  are  usually  present  at  the 
Assises,  and  the  evidence  must  be  given  m 
the  county  were  they  are  chairmen.  As- 
suminff,  however,  that  the  inoonvenisMs 
in  their  case  were  considerable,  it  seem 
worthy  of  further  oonsideratioB  how  ftr  that 
can  prevent  their  liability  to  be  called  as 
witnesses.  The  general  rule  ondoubtedlvii, 
that  every  person  is  liable  to  be  compelled 
to  give  evidence  in  a  criminal  case,  and  it 
may  be  dangerous  to  introduce  eneepAont 
which  may  prevent  persons  from  giving 
evidence  either  for  tne  Crown  or  mr  the 
defendant.    C.  S.  G. 


CHAP.  I.] 


Of  Perjury  y  ^c. — Evidence. 


I  It  has  been  holden,  that  if  a  count  in  an  indictment  for  perjury 
undertake  to  set  out  c^tlguousiy  the  ntbstance  and  effect  of  what 
the  defendant  swore  wtien  examined  as  a  witness  it  is  necessary, 
in  support  of  this  count,  to  prove,  that  in  substance  and  effect  he 
swore  the  whole  of  that  which  is  dius  set  out  as  his  evidence.  al4[ 
though  ^tS^i^^r'contains  several  distinct  assjpiments  of  peijuryJI 

'  It  was  urged  in  support  of  tlie  prosecution  that  reddendo  singula 


singuUSi  the  defendant  was  charged  with  swearing  separatelv  in 
answer  to  all  the  questions  that  were  mentioned.  But  Lord  Ellen- 
borough,  C.  J.,  said,  ^'  Suppose  you  had  undertaken  to  set  out  the 
toiorof  what  the  defendant  swore,  and  it  should  appear  by  the  evP 
dence  that  he  had  not  sworn  a  material  part  of  that  whicn  was  set 
out,  would  not  this  have  been  fatal?  Having  taken  upon  you  to 
state  the  substance  and  effect  of  what  he  swore,  you  are  not  bound 
down  to  precise  words ;  but  must  you  not  prove  that  he  swore  in 
substance  and  effect  the  whole  that  you  have  stated  ?  You  aver  that 
part  of  the  defendant's  evidence  concerning  the  assurance  given  by 
Lord  Headley  to  be  material,  and  you  have  not  proved  that  he  swore 
to  any  such  assurance.  Did  you  ever  know  the  rule  of  reddendo 
singula  singulis  applied  to  a  misrecital?  Is  there  any  authority  to 
show,  that  under  secundum  substanttam^  you  are  not  bound  to  prove 
the  substance  of  what  you  state,  as  under  secundum  tenoremj  you  Me 
bound  to  prove  the  tenor?  To'l6ld  otherwise,  would  he  to  intro- 
duce a  most  dangerous  latitude  into  criminal  proceedings.  I  am 
decidedly  of  opinion  that  you  have  failed  in  the  proof  of  a  substantial 
allegation.  It  is  essential  to  the  security  of  innocence,  that  words 
set  out  in  the  record  should  be  either  literally  or  substantially  proved. 
A  peraon  giving  his  assurance  generally,  and  giving  his  assurance 
for  the  performance  of  a  particular  stipulation,  are  allowed  to  be 
entirely  different  If  a  man  swears  falsely  to  several  material  ques- 
tions, these  may  be  included  in  distinct  counts."  (s) 


(«)  Bex  V.  lieefe,  2  Camob.  134. 
Tbe  learned  reporter  says,  '*  I  find  no  deci- 
sion or  dictum  in  the  books  as  to  tbe 
cfvidence  of  tbe  words  sworn  wbicb  is  ne- 
oessaiy  to  support  an  indictment  for  perjury. 
For  tbejflrenarilprincipres  upon  this  sabject, 
vide  2  Hawk.  P.  C.  c.  46,  s.  34,  35,  36. 
Compagnon  o.  Martm,  2  Bl.  Rep.  790." 
The  connt  upon  which  the  question  in  this 
case  turned  alleged  that  a  committee  was 
a|>pointed  and  met  to  try  the  merits  of  a 
petition  complaining  of  an  undue  election, 
that  certain  questions  were  material,  and 
that  the  defendant  swore  **  touching  tho 
said  material  questions,  and  the  ly^yito  of 
the  said  petition,'*  in  subrtSiee  and  effect 
M  fallows,  that  he,  by  the  directions  of 
J.  ii.,  waited  upon  Lord  H.,  and  proposed 
to  the  said  Lord  H.  that  ihe  said  J.  L. 
would  decline  upon  tho  expenses  being 
paid  him,  including  tbe  previous  expenses 
of  the  day  before ;  that  Lord  H.  agreed 
that  the  said  expenses  should  be  paid,  in- 
cluding the  expenses  tfant  had  been  incurred 
at  different  inns  in  the  town ;  that  J.  L.'s 
voters  were  to  be  applied  to  in  consequence 
of  that  arrangement  for  the  purpose  of 
voting  for  the  said  Lord  H.,  and  that  the 
defeiMant  enomerated  the  expenses  ;  that 

VOL.  IL  U 


the  defendant  upon  his  return  to  the  com- 
mittee of  the  said  J.  L.  communicated 
to  them  what  had  so  passed  between  the 
sud  Lord  H.  and  him,  and  that  the  said 
committee  dispersed  to  carry  the  said  agree- 
meut  into  effect ;  and  that  the  said  J.  L. 
asked  the  defendant  if  the  expenses  were 
secured,  and  that  the  defendant  told  the 
said  J.  L.  his  lordship  had  given  his  assur- 
ance that  it  should  he  to.  The  assignments 
of  perjury  negatived  each  of  these  state- 
ments, and  it  was  proved  that  ever; 
alleged  was  »worn,  excent  tKe  last  woi 
"that  it^sKouITTw 
thtt 
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Proof  of  the 
defendant 
having  sworn 
in  fiifrfftonce 
awd  efftct» 


__^_^^^_^         e  decision  in 
questionable.    As  it  is 


case  seems 
clearly  settled  that  a  defendant  may  be 
convicted  of  any  one  distinct  assignment  of 
peijury,  though  acquitted  of  all  the  rest, 
see  pocf,  p.  668,  note  (a),  there  seems  no    y 
reason  why  proof  of  having  sworn  the  mat-  '^^ 

legativod  by  one  asaiynment  should  not  Af^f  j£^,  i^  s^^sM. 
be  sul&cient.   In  the  case  of  obtaining  goods  '  ^ 


ternei 


^%€£i'* 


/•  il^^r 


by  false  pretences,  it  is  clearly  settled  that  ^«'z<^fb.    ,  X.,/: 

proof  of  any  one  false  pretence,  and  that  ^  ^  Th^m^^a*^^^   ^ 
the  goods  were  obtained  by  that  pretence,  is 

sufficient,    an/e,  p.  310;    and    that  is  a  U^tf.*^^/.    A^^^.H'.m^ 

stronger  case,  because  there  tbe  indictment  <y     '   a^^  ^^  *  .#— > 

in  effect  avers  that  all  the  pretences  operated  ^'  ^  f^  sr0^t€^i£ 

towards  the  obtaining  tbe  goods.    In  per-  ^fe^.  ^  -^'■■v-iVVrrrtf* 


^ilUf 


658 

Proof  of  the 
whole  of  the 
defendant*8 
testimony. 


Proof  of  all 
that  W8f  gvrenk 
on  the  par. 
ticular  pomt 
is  safficient. 


Of  Perjury,  ^c. — Evidence,  [book  v. 

It  appears  to  have  been  ruled,  that  upon  an  indictment  for  per- 
iury  committed  at  the  trial  of  a  cause,  the  prosecutor  must  prove 
the  whole  of  the  defendant's  testimony ;  (t)  unless  the  perjury  be 
assigned  upon  a  pomt  which  first  arose  upon  the  oelknmnt's 
cross^xamination,  in  which  case  proof  of  the  whole  cro8»-eza* 
mination  has  been  ruled  to  be  sufficient,  (u)  And  the  ground  upon 
which  proof  of  the  whole  of  the  examination,  or  cross-examinar 
tion,  was  ruled  to  be  necessary  in  these  cases  appears  to  have 
been,  that  possibly  the  defendant  might  have  corrected  in  some 
part  of  such  examinations  any  mistake  he  had  made  in  other 
parts.  But,  it  is  observed,  tfaiat  this  doctrine  of  compeUing  the 
prosecutor  to  prove  more  than  a  primd  facie  case,  is  an  anomaly 
m  the  criminal  law;  that  in  general  the  party  indicting  is  not 
bound  to  anticipate  matters  of  defence,  which  it  lies  on  the  pri* 
soner  to  bring  forward;  and  that  it  does  not  seem  that,  in  this 
case,  the  party  indicted  would  sustain  hardship  in  being  com- 
pelled to  snow  that  he  had  corrected  the  part  of  his  evidence 
assigned,  (v)  And  it  is  said  by  another  learned  writer,  that  at 
most  the  rule  seems  to  amount  to  this,  that  all  the  evidence  given 
by  the  defendant,  in  reference  to  the  particular  fact  on  which  per- 
jury is  assigned,  ought  to  be  proved,  ^tcr)  And  the  rule  hardly 
seems  to  be  necessary  for  the  protection  of  the  defendant,  as  it 
will  be  open  to  him  to  cross-examine  the  witness  by  whom  his 
statements  upon  oath  are  proved,  whether  he  did  not  in  some 
other  parts  ot  his  evidence  correct  or  explain  those  statements  upon 
which  the  prosecution  is  founded,  and  unless  the  witness  can  posi- 
tively deny  any  such  correction  or  explanation,  or  if  he  admits  that 
tiiey  may  Kave  occurred,  the  proof  would  probably  be  deemed  insuf- 
ficient K>r  a  conviction.  And  it  will  of  course  be  open  to  the 
defendant  to  prove  that  any  corrections  or  explanations  were  given 
by  him  in  other  parts  of  his  evidence,  (x)  And  it  has  since  been  held 
upon  a  case  reserved,  that  on  an  indictment  for  perjury  committed 
on  the  trial  of  a  oiuse,  it  is  sufficient  to  go  to  the  jury,  if  a  witness 
states  from  recollection  the  evidence  that  the  defendant  gave,  though 
he  did  not  take  it  down  in  writing;,  and  cannot  say  with  certainty 
that  it  was  all  the  evidence  the  defendant  gave,  if  ne  can  say  with 
certainty  that  it  was  all  he  gave  on  that  point,  and  that  be  said 
nothing  to  qualify  it.  fa) 


Jarjr  oaeh  msigiiment  of  fMijanr  is  separate 
and  distinct,  od  the  Court  will  give  jndg- 
meat  npoo  one,  although  all  the  others  are 
had  in  pofait  of  law.  Reg.  v.  Rhodes, 
2  Ld.  Raym.  886.  C.  a  Q. 

(t)  Rex  0.  Jones,  cor.  Kenyon,  O,  J., 
1791,  Peake,  N.  P.  C.  37. 

(u)  Rex  V.  Dowlin,  ear,  Kenyon,  C.  J., 
1793,  Peake,  N.  P.  C.  170. 

(r)  2  Chit.  Crim.  L.  312,  referring  to  1 
SM.  418,  Rexe.  Carr. 

(w)  3  Stark.  Evid.  868.  And  the 
author  further  ohserves,  that  the  rule  even 
to  this  effect  appears  to  be  a  doubtful  one ; 
for  when  it  hu  onoe  been  proved  that  par- 
ticular facts,  positivdy  iad  deliberately 
sworn  to  by  the  defendant  in  any  part  of 
his  evidence,  were  falsely  sworn  to,  it  seems 
in  principle  to  be  incumbent  on  him  to 


prove,  if  he  ean,  that  in  other  pam  of 
nis  testfanonj  he  expUdned  or  qnaliaed  that 
which  he  had  so  sworn. 

(x)  Rex  e.  Carr,  1  Sid.  418. 

(y)  Rex  «.  Rowley,  R.  &  11  C  C.  R. 
Ill,  and  R.  &M.N.  P.  R.  299,  vrherv 
Littledale,  J.,  is  reported  to  have  said,  **  I 
take  the  true  rule  to  be  this,  that  all  th» 
evidence  referable  to  the   iSict  on 

I  fbe  perjury  'J  >f"if"*j  *""*^  *** 
In  Rex  V.  Munton,  3  C.  JTPTi 
witnesses  stated  what  the  defendant  had 
said  on  the  trial  of  an  indictment  for  aa 
assault,  and  the  defendant  was  eonvksted, 
although  none  of  the  witnesses  took  dovrn  th« 
evidence  as  it  was  given,  and  none  of  them 
professed  to  state  the  whole  of  the  evidence 
^tven.  And  this  course  has  been  followed 
m  subeequent  cases.    Reg.  e.  Meek,  re- 


CHAP*  I.]  Of  Perjury^  ^c. — Evidence.  C59 

I     It  18  sufficient  to  support  the  averment  that  the  party  admini»-|  Proof  of  an- 
I  tering  the  oath  had  competent  authority  for  that  purpose,  by  sbowingl  thon*3:  ^ 
[in  the  first  instance  that  he  acted  as  a  person  having  such  authority.! ^|""*" 
I  Thus,  upbn  an  indictment  for  perjury  before  a  surrogate  in  the  Eocle-||  j^^^  „  ^ 
siastical  Court,  it  was  ruled,  tnat  the  fact  of  the  person  who  admi-  officer  mffi- 
nietered  the  oath  having  acted  as  a  surrogate,  was  sufficient  pritnd  «>">^^ 
facie  evidence  of  his  having  been  duly  appointed,  and  having  autho- 
rity to  administer  it     And  Lord  Ellenborough,  C.  J.,  said,  ^^  I 
think  the  fact  of  Dr.  Parson  having  acted  as  surrogate  is  sufficient 
primd  facie  evidence  that  he  was  duly  appointed  and  had  competent 
authonty  to  administer  the  oath.     I  cannot  for  this  purpose  make 
any  distinction  between  the  Ecclesiastical  Courts  and  other  jurisdic- 
tions.    It  is  a  general  presumption  of  law,  that  a  person  acting  in  a 
public  capacity  is  duly  authorized  so  to  da**  {z)    hut  it  was  holden, 
m  the  same  case,  that  upon  its  appearing  that  the  surrogate  was 
appointed  contrary  to  the  canon  (which  requires  that  no  judicial  act 
shall  be  speeded  by  any  Ecclesiastical  Judge,  unless  in  the  presence 
of  the  registrar  or  his  deputy,  or  other  persons  by  law  allowed  in 
that  behalf,)  his  appointment  was  a  nulhty,  and  the  averment  that 
he  had  authority  to  administer  the  oath  was  negatived,  (a)    So 
where  perjury  was  assigned  upon  an  affidavit  sworn  before  Chell,  a 
commissioner,  &c.,  and  it  was  proved  that  Chell  acted  as  a  special 
commissioner  for  taking  the  affidavits  of  parties  in  prison,  or  unable 
fifom  sickness  to  attend  before  a  Judge ;  ratteson,  J.,  held  that  this 
was  sufficient  evidence  that  Chell  was  a  commissioner,  and  that  it 
was  not  necessary  to  prove  the  commission  under  which  the  affidavit 
was  taken,  upon  the  general  principle  that  a  person  acting  as  a  public 
ofiioer  must  be  taken  to  have  authority  as  such,  and  that  a  commis- 
sioner for  taking  affidavits  came  within  that  principle.  (6) 

It  has  recently  been  held  that  an  indictment  for  perjury  in  an  PeHu^  in  an 
affidavit  sworn  in  the  Insolvent  Debtors'  Court  by  an  insolvent,  affidaTitm 
respecting  the  state  of  his  property  and  expenditure,  for  the  purpose  tlio«nol?ent 
of  obtaining  an  extended  time  to  petition  under  sec  10  of  the  j^^^yvx^/. 
7  Gea  4,  c.  57,  cannot  be  supported,  without  proving  that  the    ^     "^-^  -^  aU^^^ 
Court  by  its  pytioe  required  sncn  an  affidavit ;  and  it  was  also  held  ^^^c  i^  i^  /^  iT^t?! 
that  sucn  proof  was  not  given  oy  an  omcer  ol  the  Court  producing  ^  p^^^^^  4y-r^/^ 
printed  rules,  purporting  to  be  rules  of  the  Court,  whicn  he  haa 
obtained  from  the  clerk  of  the  rules,  and  was  in  the  habit  of  deliver- 
ing out  as  the  rules  of  the  Court,  but  which  were  not  otherwise 
shown  to  be  sanctioned  by  the  Court;  the  officer  professing  to  have 
no  knowledge  of  the  practice  except  from  such  printed  rules,  (c) 

Upon  an  indictment  for  perjury  committed  oefore  Mr.  Dudley,  Eiunination 
an  arbitrator,  it  appeared  that  an  action  was  referred  to  the  arbitrator,  <»  <^  •'«^ 
by  an  order  of  Lord  Tenterden,  which  ordered  that  the  witnesses  ^^^,^oner 
should  be  sworn  before  a  judge  or  ^^  before  a  commissioner  duly  autho'  aotboraedto 
fixed  J*    Mr.  Dudley  was  a  commissioner  for  taking  affidavits  in  the  takeaffidants. 
Court  of  King's  Bench,  and  he,  under  this  order,  swore  the  present 

portad,  9  C.  &  P.  513,  as  to  another  point.  (()  Rex  v.  Howard,  1  M.  &  Rob.  187. 

Keg.  V.  Ann  Bird,  Gloucester  Spr.  Ass.  (e)  Rex  v.  Koops,  6  Ad.  &  £.  198, 

1842,  ear,  Cretswell,  J.  1  N.  &  P.  8*28.     It  was  also  contended  for 

(x)  Rex  e.  Yerelst,  3  Caropb.  432.  Rex  the  defendant  that  tbe  Insolvent  Court  had 

r.  Onetwell,  2  C!hit  Cr.  !#.   312.  S.  P.  no  power  to  make  the  rule,  and  that  the 

per  Lord  Ellonborongh,  C.  J.  offence  was  at  any  rate  not  perjary  ;  but 

(a)  Rex  V.  Verclst,  mpra.  no  opinion  was  expressed  upon  these  points. 

uu  2 
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Of  Perjury ^  Sfc. — Evidence. 


[book  v. 


Theoath 
most  be  proved 
«H  allegchd. 


The  place 
stated  in  the 
jurat  is 
evidence  that  | 
the  defendant  I 
was  sworn 
there,  but  not 
conclusive. 


Proof  against   ) 
a  bankrupt. 


defendant  as  a  witness  before  himself,  and  simed  a  jurat  stating  that 
she  had  been  so  sworn ;  and  he  then  examined  her  vif>d  voce.  It 
was  objected  that  Mr.  Dudley  had  no  authority  to  administer  an 
oath  for  any  vivd  voce  examination.  Gaselee,  J.,  '^  By  the  29  Car.  2, 
c.  5y  the  Courts  are  empowered  to  appoint  commissioners  for  taking 
affidavits;  and  if  this  order  had  empowered  a  commissioner  for 
taking  affidavits  to  administer  this  oatn,  I  would  have  reserved  the 
point,  because,  whether  the  Court  of  King's  Bench  has  any  power 
to  authorize  their  commissioners  to  take  anything  but  affidavits,  is  a 
question  that  I  should  have  left  them  to  decide.  However,  on  this 
order  that  question  does  not  arise,  for  the  order  only  allows  the 
witnesses  to  be  sworn  before  a  commissioner  duly  authorized ;  now, 
as  Mr.  Dudley  was  never  authorized  to  administer  an  oath  for  a 
vivd  voce  examination,  I  am  of  opinion  that  the  defendant  must  be 
acquitted.''  (d) 

11  The  taking  the  oath  must  be  proved  as  it  is  alleged.  Therefore,! 
Iif  it  be  averred  that  the  defendant  was  sworn  upon  the  Holy  Grofr-I 
"pels,  &C.,  and  it  turn  out  that  he  was  sworn  in  some  other  manner, 
according  to  some  particular  custom,  and  not  upon  the  Gospels,  the 
variance  will  be  &taL  {e)  But  where  the  allegation  in  an  inaictment 
was,  that  on  the  trial  of  an  action  the  prisoner  **  was  duly  sworn,  and 
took  his  corporal  oath  on  the  holy  Gospel  of  God,"  and  the  proof 
was  that  the  witness  was  sworn  and  examined ;  and  it  was  objected 
that  the  particular  mode  of  swearing  must  be  proved,  as  the  evidence 
given  would  apply  to  the  oath  of  a  Jew,  or  person  of  any  other  reli- 
gion than  the  Christian ;  Littledale,  J.,  held  the  evidence  sufficient, 
as  the  ordinary  mode  of  swearing  was  the  one  specified.  (/) 

The  recital  of  the  place  where  the  oath  is  administered  in  the  I 
jurat  has  always  been  considered  as  a  sufficient  proof  that  the  oathy 
was  administered  at  the  place  named. ^    Where,  therefore,  peijuryll 
was  assigned  on  an  answer  in  Ubancery,  and  the  defendant's  signature 
to  the  answer,  and  that  of  the  Master  in  Chancery  to  the  jurat,  were 
proved,  and  that  Soutliampton  Buildings,  which  the  iurat  recited 
as  the  place  where  the  oath  was  administered,  was  in  the  conn^  of 
Middlesex ;  Lord  Tenterden,  C.  J.,  held  that  this  was  sufficient  proof 
that  the  oath  was  administered  in  Middlesex,  (jh)     But  a  variance  bb 
to  the  place  of  taking  the  oath  will  not  be  material,  if  it  be  proved 
to  have  been  taken  in  the  county  where  the  defendant  is  indicted.  (») 
And  upon  an  indictment  in  Middlesex,  it  may  be  shown  that  the 
oath  was  in  fact  taken  in  Middlesex,  although  the  jurat  state  it  to 
have  been  sworn  in  London,  {j) 

It  seems  that  on  an  indictment  against  a  bankrupt  for  perjury 
before  the  commissioners,  in  passing  his  last  examination,  it  is 
necessary  to  give  strict  evidence  of  the  trading,  petitioning  crer 
ditor's  debt,  and  act  of  bankniptcy.  {k)  For  where  the  authority 
delegated  is  of  a  special  nature,  limited  to  particular  circum- 
stances, it  is  essential  to  prove  their  existence,  in  order  to  show 
the  authority  to  administer  the  oath.  (/) 

{d  )  Bex  V.  Hanks,  3  C.  &  P.  419. 

(•)  3  Stark.  Evid.  857.  Rex  r.  M'Arthur, 
Peake*s  C.  155. 

(/)  Rex  V.  Rowley,  R.  &  M.  N.  P.  R. 
299. 


ig)  Per  Lord  Tenterden,  0.  J.  Rex  ». 
Spencer,  H.  &  M.  N.  P.  R.  97.  1  C.  & 
P.  260. 


(A)  Rex  e.  Spencer,  n^prou 

(•)  Rex  V.  Taylor.  Skin.  403. 

(  t')  Rex  o.  Emdcn,  9  Eart.  437.  3 
Stark.  EvkL  858. 

(k)  Rex  r.  Pvnahon,  3  Canmb.  96L 
And  see  Rci  v.  Bullock,  I  Taunt.  71. 

(/)  3  Stark.  Evid.  854.  If  the  defend- 
ant  wu  not  a  bankniptt  there  was  ao 
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perjury  against 
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Upon  an  indictment  for  peijury,  committed  in  an  examination ^f 
a  witness,  tpuchinfl^  the  estate  of  a  banknipL  it  must  be  proved  that 
there  was  a  tpoA.  petitioning  creditor's  debt     The  indictment  stated  P 
that  A.  r.  carried  on  the  business  of  a  builder^  and  that  he  was  esaminedas 
indebted  to  W.  B.,  in  the  sum  of  lOOi  and  upwards,  that  he  com-  to  a  bankrupt's 
mitted  an  act  of  bankruptcy ;  that  a  fiat  issued  against  him,  on  the  !JJ[S^on*D?*°*^ 

Eetition  of  W.  B. ;  that  tne  commissioners  adjudicated  A.  P.  to  be  a  ^itor  s  debt 
ankrupt;  that  in  the  prosecution  of  the  fiat  it  became  material  to  must  be  shown, 
inquire  into  the  estate  and  effects  of  A.  P. ;  and  that  at  a  meeting 
of  the  commissioners  the  defendant  appeared  before  them  as  a 
witness,  and  was  sworn,  &c.  It  appeared  that  the  debt  due  to 
W.  B.,  was  much  less  than  100^,  but  that  there  were  two  other 
creditors,  to  each  of  whom  A.  B.  owed  more  than  100^ ;  therefore, 
under  the  6  Geo.  4,  c  16,  s.  18,  the  Lord  Chancellor  might,  on 
application,  have  directed  the  substitution  of  a  good  petitioning 
creditor's  debt  for  that  of  W.  B.,  but  that  in  fact  this  had  not  been 
done.  It  was  objected,  that  the  defendant  was  entitled  to  he 
acquitted,  as  the  averment  that  W.  B.  was  a  creditor  to  the  amount 
of  100/L,  was  not  only  not  proved,  but  was  disproved.  The  counsel 
for  the  Crown  cited  jR^o?  v.  Raphael^  (wi)  where  Abbott,  J.,  held, 
that  on  an  indictment  against  a  third  person,  examined  before  com- 
missioners of  bankrupt,  their  declaration  that  the  party  is  a  bankrupt, 
was  sufficient.  The  defendant  having  been  convicted,  the  Judges^ 
upon  a  case  reserved,  held  the  conviction  wrong,  (n) 

On  an  indictment  for  perjury,  in  an  answer  m  Chancery,  the  bill  I 
must  be  proved  in  the  Jisual  way ;  and  proof  of  the  (fefencjant's 
signatiu'e,  and  of  that  of  the  Master  before  whom  tS^Sswer  pur- 


Ipons  to  be  sworn,  is  eviaence  ot  the  defendant's  having  sworn  to 
the  truth  of  the  contents,  without  calling  the  pefticn  who  wrote^^e 
jurat;  or  further  proving  the  identity  of  the  defendant  as  being 


Proof  or  the 
defendant 
having  taken 
the  oath  in  aa 
answer  in 
Chancerj,  or 

ri  obtaining 
_  _  inistration 

the  very  same  person  who  had  signed  the  answer,  (o)      But  unless  of  a  seaman's 

oia^Mi^-ias-    effects. 


Chancery, 

will  be  sufficient  (p)  In  a  case  upon  the  31  Geo.  2,  c  10,  s.  24, 
(for  taking  KfaUe  oath  to  obtain  administration  to  a  seaman's  effects, 
in  order  to  receive  his  wages)  it  was  holden  necessary  to  prove, 
directly  and  positively,  that  it  was  the  prisoner  who  took  the  oath. 
And  the  Court  said  that  the  evidence  given  was  defective,  as  there 
was  a  possibility,  from  any  thing  that  had  been  given  in  evidence  to 
the  contrary,  that  the  prisoner  might  have  gone  through  all  the  rest 


authority  to  admiiuster  the  oath.  But  the 
ctae  might  admit  of  a  different  considera- 
tion, where  the  perjury  u  assigned  upon  the 
deposition  of  a  witness  who  comes  to  prove 
the  bankruptcy ;  for  there  the  commis- 
sioners have  jurisdiction  to  inquire  into  the 
fact,  though  it  should  ultimately  turn  out 
that  there  was  no  bankruptcy.  Id.  ibid. 
See  note  (n). 

(m)  Manning's  Ind.  232. 

(m)  Reg.  9.  Ewington,  1  C.  &  Mars. 
319.  In  the  course  of  the  argument  before 
the  Judges,  Lord  Abinger,  C.  B.,  said, 
«•  Yon  cannot  dispute  the  authority  of  the 
commissioners  to  take  the  preliminary  pro- 
cccdingsi  under  the  fiat,  to  ascertain  whe- 


ther the  party  should  be  adjudged  bankrupt 
or  not  They  were  authorized  to  do  that 
by  the  fiat  of  the  Lord  Chancellor ;  but  you 
say  that  if  there  was  no  good  petitiomng 
creditor*k  debt,  the  commissioners  had  no 
authority  to  inquire  and  examine  witnesses 
as  to  the  bankrupt's  property.** 

(o)  Rex  9.  Benson,  2  Campb.  508.  Rex 
V.  Morris,  2  Burr.  1189.  1  Leach,  50. 
The  reason  why  the  Court  of  Chancery 
made  a  general  order  that  all  defendants 
should  ripn  their  answers  was  with  a  riew 
to  the  more  oasy  proof  of  perjury  in  answers. 
2  Burr.  1189. 

(  /7)  Id.  ibid. 
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of  the  frauds  and  have  avoided  the  circumstance  of  taking  the  oeth» 
especially  as  he  probably  knew  that  the  taking  the  oath  was  a  capital 
&iony.  And  they  further  said,  that  if  thb  had  been  an  indictment 
for  perjury  at  common  law^  it  would  have  been  incumbent  on  the 
prosecutor  to  have  given  precise  and  positive  proof  that  the  prisoner 
was  the  person  who  took  the  oath;  and  it  was  equally  incumbent  on 
him  so  to  do  upon  an  indictment  on  the  statute  in  question,  {q) 

In  order  to  show  the  materiality  of  the  deposition  or  evidence  of 
the  defendant.  It  ifl  essential,  where  peijury  is  assigned  in  an 
answer  to  a  bill  in  equity  to  produce  and  prove  the  bill,  (r)  or  if  the 
assignment  is  on  an  affidavit,  to  produce  and  prove  the  previous 

Soceedings.  such  as  the  rule  nUi  of  the  Court,  in  answer  to  which 
e  affidavit  in  question  has  been  made.  («) 

If  the  assignment  be  on  evidence  on  the  trial  of  a  cause,  in 
addition  to  the  production  of  the  record.lEeprevious  evidence  and 
state  of  the  <|yuse  should  be  proved,  or  aFt^S^^^'mucrofit  as 
stibws  that  the  matter  sworn  was  mateml.  So  also  such  prefatory 
circumstances  and  innuendos  as  are  averred  upon  the  face  of  the 
indictment  for  the  same  purpose  must  be  proved,  {t) 

It  is  reported  to  have  oeen  held  upon  the  trial  of  an  information 
for  peijury,  alleged  to  have  been  committed  on  the  trial  of  an 
ejectment,  that  in  order  to  prove  the  peijury  a  witness  mig^t  prove 
what  a  witness,  who  was  since  dead,  swore  on  the  trial  dT  the 
ejectment  («)  It  has  been  observed  that  this  ruling  seems  to  be 
utterly  inconsistent  with  the  principles  now  establishea.  {v) 

If  the  peijury  was  committed  on  the  trial  of  a  cause  at  mn 
prius,  the  record  ought  to  be  produced,  in  order  to  shew  that  such 
a  trial  was  HaA;  but  the  production  of  the  postea  will  be  suAcient 
or  this  purpose,  (w)  And,  in  addition  to  the  production  of  the 
record,  tne  previous  evidence  and  state  of  the  cause  should  be  so  far 
proved  as  to  shew  that  the  matter  sworn  to  was  material :  and  the 
prefatory  cnxiumstances  and  innuendos  averred^n  the  indictment  for 
the  purpose  of  shewing  such  materiality  must  also  be  proved.  The 
record  will  shew  what  issues  were  joined  between  the  parties ;  but 
such  proof  must  be  given  of  what  occurred  at  the  trial  as  will  shew 
the  bearing  and  materiality  of  the  defendant's  evidence,  (x) 

Where,  m  order  to  prove  an  allegation  in  an  indictment  for  per- 
jury that  a  cause  came  on  to  be  tried,  the  nisi  prius  record  was  pro- 
duced, and  it  appeared  that  no  postea  had  been  indorsed  upon  it, 
but  there  was  a  minute,  in  the  handwriting  of  the  officer,  indorsed 
upon  the  jury  panel  which  was  affixed  to  it,  in  these  words,  *^  Ver- 
dict for  plaintiff,  damages  1«."  Lord  Tenterden,  C.  J.,  afler  con- 
sulting the  other  Judges  of  the  Court  of  King's  Bench,  held  that 


i*f)  Brady's  case,  1784, 1  Ijeach,  327. 

(r)  3  Stark.  Evid.  859,  dting  Rex  v. 
Alford,  1  Leach,  150. 

(a)  a  Stark.  Evid.  859. 

(0  3  Stark.  Evid  859. 

(fc)  Rex  V,  Buckworth  and  others, 
T.  Raym.  170,  per  TwiBden.  J.,  and 
Morton,  J.,  against  Keelinisf,  C.  J,  who 
said  it  was  not  to  be  allowed,  because 
between  other  parties. 

(v)  8  Stark,  Evid.  861,  where  the  case  ii 


erroneonsly  cited  as  Taylor  n.  Brown. 
The  report  does  not  show  for  what  precne 
purpose  the  evidence  was  addnoed;  if  for 
the  purpose  of  proving  what  passed  on  the 
former  trial  in  order  to  show  that  the  matter 
was  material,  <fu,  whether  it  was  not  ad- 
missible.   C.  S.  G. 

<te)  Rex  ».  lies.  Hard.  MR  Bolt.  N.  P. 
24ri  2  Hawk.  P.  C.  c  46,  s.  57.  3 
Stark.  Evid.  855. 

{x)  3  Stark.  Evid.  869. 


ciiAP.  I.]  Of  Perjury,  ^c— Evidence.  663 

the  officer's  minute  was  sufficient  evidence   that  the  trial  took 
place,  (y) 

An  indictment  for  perjuiy  aveired  that  there  was  an  action  pend-  a  notice  of 
ing  between  W.  C.  and  B.,  and  the  defendant     The  writ  was  not  Nt-off  is  not 
produced,  but  to  shew  the  existence  of  the  action,  the  attorney  for  J^*^^^ 
the  plaintifis  in  the  action  produced  a  notice  of  set-oiF  entitled  in  pendiog. 
the  cause,  which  he  had  received  from  the  attomies  for  the  defend- 
ant in  the  action ;  it  was  objected  that  the  notice  of  set-off  was 
inadmissible,  as  at  most  it  was  only  secondary  evidence ;  and  the 
objection  was  held  good,  («) 

Where,  upon  an  indictment  for  perjury  alleged  to  have  been  ProoTortlM 


that  he  would,  if  applied  to,  have  drawn  up  a  record  of  the  trial 
of  the  appeal  on  parchment ;  it  was  held  that  the  sessions  book  was 
not  sufficient  evidence  of  the  trial  of  the  appeal,  (a)  But  it  has 
atnce  been  held  that  the  sessions  book  containing  the  orders  and 
other  proceedings  of  the  Court  made  up  and  recorded  after  each 
sessions,  with  an  entry  containing  the  style  and  the  date  of  the 
sessions,  and  the  name  of  the  justices  in  the  usual  form  of  a  cap- 
tion, no  other  record  being  kept,  is  good  evidence  of  the  trial  of  an 
appeal  against  an  order  ot  removaL  (h) 

where  perjury  was  assigned  on  the  answer  to  a  bill  in  Chancery  Amended  bill 
as  it  origuially  stood,  which  bill  had  afterwards  been  amended,  and  in  Cbancmj, 
the  bill  was  produced  by  a  clerk  from  the  six  clerks'  office,  who  oriSSTwi^ 
stated  that  it  was  an  amended  bill,  but  that  it  was  the  original 
record  which  was  filed  in  the  six  clerks'  office  in  the  first  instance, 
but  altered  by  the  amendments,  which  were  made  by  altering  the 
original  record,  and  that  these  alterations  were  all  made  by  a  clerk 
in  the  six  clerks'  office,  whose  handwritinr  he  knew,  and  that  that 
person  wrote  the  word  *' amendment"  agamst  each  alteration;  but 
none  of  the  alterations  related  to  the  particular  parts  of  the  answer 
upon  which  the  perjury  was  assigned.  It  was  contended  that  this 
was  not  sufficient  evidence  of  what  the  bill  was  before  the  altera- 
tions, and  that  the  person  who  made  the  alterations  ought  to  be 
called.  But.  Lord  Tenterden,  C.  J.,  was  of  opinion  that  the  amend- 
ments were  sufficiently  proved,  and  also  thought  them  not  material 
to  the  case,  (c) 

In  order  to  prove  a  hill  in  Chancjgry  by  an  office  copy,  such  copy  a  oopy  of  • 
must  be  a  correct  copy  of  the  words  in  the  bill,  and  if  it  contain  biUinChan- 
abbreviations  of  words  which  are  written  at  length  in  the  bilL  it  is  ?*^,22j|l^ 
insufficient     Upon  an  indictment  for  penury,  in  order  to  prove  a  ^mifuisdB. 
suit  in  Chancery,  an  office  copy  of  the  oill  was  produced,  which  cicot 
contained  many  abbreviations,  (d)  and  had  all  the  dates  in  figures, 
and  it  was  proved  that  in  the  original  bill  all  the  words  were  written 
at  fiill  length,  and  all  the  dates  expressed  by  words ;  and  it  was  held 
that  this  copy  was  not  sufficient  evidence  of  the  bill  in  Chancery,  {e) 

( y)  Rei  «.   Browne,  K.  &  M.  315.          (e)  Bex  v.  Laycock,  4  C.  &  P.  326. 

3  C.  &  P.  572.  (d)  Such  as  "poewl  of  oonsidble  pnl 

(z)  Rex  V.   Storeld,  6  C.   &  P.  489,      nte.** 

Lord  Dcnman,  C.  J.  (e)  Ref.  v.  Christian  December  6, 1842. 

(a)  Rex  9.  Ward,  6   a  &    P.   366,      MS8.  1  C.  h  Mars.,  388,  Lord  Denmao, 

Park,  J.  A,  J,  C.  J. 

{b)  Rf^.  r.  Ycoveley,  8  A.  &  E.  806. 
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is  inadmissible 
unless  it  is 
shown  to  have 
been  read 
over  to  the 
deponent, 
ueuM  if  made 
by  a  party 
who  can  write. 


An  affidavit 
referring  to  an 
inadmissible 
affidavit. 


It  seems  that  if  a  party  produce  an  affidavit  purportjpg  to  have 
been  made  by  him  before  commissioners  in  the  country,  and  make 
use  of  it  in  a  motion  in  the  cause,  it  will  be  evidence  against  him 
that  he  made  it  (/) 

Upon  an  indictment  for  perjury,  in  falsely  taking  the  freeholder s 
oath  at  an  election  of  a  knight  of  the  shire,  in  the  name  of  J.  W. ; 
it  appearing  by  competent  evidence  that  the  freeholder's  oath  was 
adininistered  \o  a  person  who  polled  on  the  second  day  of  the  elec- 
tion, by  the  name  of  J.  W.,  who  swore  to  his  freehold,  and  place  of 
abode ;  and  that  there  was  no  such  person ;  and  that  the  defendant 
voted  on  the  second  day,  and  was  no  fireeholder,  and  sometime 
afterwards  boasted  that  he  had  done  the  tricky  and  was  not  paid 
enough  for  the  job,  and  was  afraid  that  he  should  be  pulled  for  his 
bad  vote ;  and  it  not  appearing  that  more  than  one  false  vote  was 
given  on  the  second  day^  poll,  or  that  the  defendant  voted  in  his 
own  name,  or  any  other  than  the  name  of  J.  W. ;  it  was  holden, 
that  there  was  sufficient  evidence  for  the  jury  to  presume  that  the 
defendant  voted  in  the  name  of  J.  W.,  and  consequently  to  find 
hiniffuilty  of  the  charge  as  alleged  in  the  indictment  (g) 

Where,  upon  an  indictment  for  peijury  committed  upon  a  trial,  the 
supposed  peijury  arose  upon  evidence  given  in  reply  to  the  tesU- 
mony  of  one  of  the  defendants  on  the  former  trial,  who  was  ac- 

Suitted  and  examined  as  a  witness,  and  the  indictment  for  perjury 
id  not  state  his  acquittal,  nor  did  the  minute  of  the  verdict  pro- 
duced shew  it ;  it  was  held,  that  although  the  evidence  of  a  short- 
hand vniter,  who  stated  that  the  defendant  was  acquitted  and  then 
examined,  was  not  any  proof  of  his  acquittal,  yet  it  was  good  proof 
that  he  was  examined.  (A) 

If  perjury  is  assigned  upon  an  affidavit  made  by  a  marksman,! 
either  the  jurat  must  state  tnat  the  atliclavit  was  read  over  to  the  de- 
fendant, or  it  must  be  proved  that  it  was  so  read.  Upon  an  indictment 
for  perjury  in  an  affidavit,  which  was  signed  with  the  mark  of  the 
defendant,  but  the  jurat  to  which  omitted  to  state  that  it  was  read 
over  to  the  defendant;  Litdedale,  J.,  said,  '^as  the  defendant  is 
illiterate,  it  must  be  shevm  that  she  understood  the  affidavit  In 
those  cases,  where  the  affidavit  is  made  by  a  person  who  can  write, 
the  supposition  is  that  such  person  was  acquainted  with  its  contents^ 
but  in  the  case  of  a  marksman  it  is  not  so.  If  in  such  case  the 
Master  by  the  iurat  authenticates  the  &ct  of  its  havins  been  read 
over,  we  give  him  credit;  but  if  he  does  not,  and  the  ract  were  so, 
he  ought  to  be  called  to  prove  it.  I  should  have  difficulty  in 
allowing  the  evidence  of  any  other  person  to  that  fact"  And  no 
evidence  being  adduced  to  shew  that  the  affidavit  was  read  over  in 
the  presence  of  the  defendant,  it  was  held  that  the  assignments  of 
penury  on  this  affidavit  could  not  be  supported,  (f) 

It  was  held  in  the  same  case,  that  where  one  affidavit,  which  has 
a  perfect  jurat,  refers  to  another  affidavit  which  is  inadmismble  for 


(/)  Rex  v.  James,  Show.  397.  3  StariL. 
Evid.  857.  And  see  Brickell  r.  Boise,  7 
A.  &  E.  454. 

ig)  Rex  V.  Price,  oKom  Wright,  6  East, 
323. 

(A)  Rex  V,  Browne,  M.   &  M.   315. 


Lord  Tenterden,  C.  J.,  after  coosultiiig  the 
other  Jadges  of  the  Coart  of  King's  Bnich. 
See  this  case  as  to  another  point,  €udi^ 
p.  662. 

(i)  Rex  ».  Hailey,  R.  &  M.  N.  P.  C. 
94.     1  C.  &  P.  258. 


>ited 
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want  of  proof  that  it  was  read  over  to  the  defendant,  the  former 
affidavit  cannot  be  read,  (j) 

Where  an  indictment  for  perjury,  alleged  to  have  been  committed  Where  the  as- 
in  the  Insolvent  Debtors'  Court,  stated  that  the  defendant  gave  in  "^"^1°^^ 
his  schedule  on  oath  that  the  same  and  all  its  contents  were  true,  ^i^"^aii[^^ 
and  contained  a  full,  true,  and  perfect  account  of  all  his  just  debts,  penona  by 
credits,  &c.,  and  then  went  on  to  state  that  the  said  schedule  and  J^  ***"* 
its  contents  were  not  true,  and  that  certain  persons  whose  names  evidence  of 
were  set  out,  were  debtS^  td'ife  defendant  at  the  time  of  giving  in  others  bein^  so 
his  schedule ;  Lord  Tenterden,  C.  J,,  held  that  the  evidence  must  » i»»dm»M»Wc 
be  confined  to  the  cases  specified  in  the  indictment,  as  the  defend- 
ant could  ooiy  come  prepared  to  answer   those   cases,  and   that 
evidence  that  other  persons,  whose  names  were  not  set  out  in  the 
indictment,  were  also  debtors  to  the  defendant  and  were  omitted  in 
the  schedule,  was  inadmissible,  {k) 

Where  an  indictment  for  perjuiy  alleged  that  Hallett  exhibited  a  Averment  of  a 
bill  in  Chancery,  by  which  he  set  forth  tnat  he,  Bowden,  and  Tucker  partnership 
(the  defendant),  entered  into  a  verbal  agreement  to  become  joint  ?^\?*PJ^^ 
dealers  and  co-partners  in  the  trade  or  business  of  druggists ;  and  ^  ^  ^  ' 
assigned  perjury  against  the  defendant  in  swearing  that  he,  Hallett 
and  Bowden  did  not  become  joint  dealers  in  the  trade  or  business 
of  druggists ;  and  it  appeared  that  Hallett  was  a  druKist,  but  the 
defendant  and  Bowden  were  drug  brokers,  and  had  nothing  to  do  with 
Hallett's  shop,  or  the  druffs  sold  there ;  but  were  continually  in  the 
drug  market,  but  being  brokers  of  the  city  of  London  they  could 
not  deal  in  their  own  names,  and  it  was  agreed  that  they  should 
buy  and  sell  drugs  in  Hallett's  name,  and  then  they  were  to  divide 
the  profit  and  loss.  Abbott,  C.  J.,  held  that  the  allegation  in  the 
bill  in  Chancery  could  only  apply  to  an  ordinary  partnership,  and 
not  to  such  a  transaction  as  this,  and,  consequently,  that  the  mdict- 
ment  could  not  be  supported.  (/) 

Where  an  indictment  for  peijury  alleged  that  a  bill  was  pending  Declaration  by 
in  the  Court  of  Chancery,  and  that  it  became  material  to  ascertain  an  agent  at 
whether  an  annuity  granted  by  G.  Hawkins  to  the  defendant,  or  t*»«.timeof 
granted  to  J.  B.  Bostock,  as  trustee  for  the  defendant,  had  been  i^^^bankT^ 
paid  up  to  the  year  1828,  and  that  the  defendant  falsely  swore  that 
the  annuity  had  not  been  paid  up  to  1828  ;  and  in  order  to  shew 
that  Bostock,  who  was  abroad,  had  paid  the  money  to  the  defend- 
ant, it  was  proved  that  Bostock  had  sent  money  to  his  banker's  by 
his  clerk ;  and  it  was  held  that  what  the  clerk  said  about  the  money 
at  the  time  he  paid  it  into  the  banker^s  was  admissible  in  evidence,  on 
the  ground  that  it  was  a  declaration  made  by  an  agent  acting  at  the 
time  within  the  scope  of  his  authority,  (m) 

Upon  an  indictment  for  peijury  au^ed  to  have  been  committed  Pa^i  evidcnco 
upon  the  hearing  of  an  information  for  sporting  without  a  game  to  add  to  a 
certificate,  in  order  to  prove  what  the  defendant  swore  before  the  <*«I»"*»o« 
magistrate,  his  deposition  taken  in  writing  before  the  magistrate  was 
put  in,  and  it  was  held  that  evidence  was  not  admisrible  of  other 
things  stated  by  the  defendant,  when  he  was  examined  as  a  witness 

( j)  Rex  9.  Hailey,  I  C.  &  P.  258.  The  the  Utter  report.      See  Reg.  e.  Parker, 

report  does  not  state  in  what  manner  the  Stafford  Sam.  Ass.  1842.  1  C.  Sc  Mars.  639. 
one  aiBdavit  referred  to  the  other.  (/)  Rex  r.  Tucker,  2  C.  &  P.  500. 

(A)  Rex  V.  Madie,  1  M.  &  Roh.  128.  (m)  Reg.  r.  Hall,  8  C.  &  P.  358,  Lit- 

a   C.  as  Rex  V.   Moody,  5  C.  &  P.  23.  tledale,  J. 
The  indictment  is  set  out  in  the  note  to 
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before  the  magistrate,  but  which  were  not  contained  in  the  written 
deposition,  (n) 

Where  perjury  is  assigned  upon  the  evidence  of  a  witness  examined 
before  magisiates  on  the  hearing  of  an  information,  the  convictiott 
is  not  admissible  in  evidence  on  the  trial  of  the  indictment  for  per- 
jury, as  it  is  irrelevant  to  the  matter  in  issue,  (o) 

Where  a  count  alleged  penury  to  have  been  committed  befixe 
magistrates  in  examining  a  chaige  of  feloniously  receiving  stolen 
silks,  knowing  them  to  have  been  stolen,  and  it  appeared  that  the 
evidence  was  given  upon  the  hearing  of  an  information,  under  the 
17  Geo.  3,  c  56y  for  havingpossession  of  silks  suspected  to  have  been 
purloined  or  embezzled ;  ratteson^  J.,  held,  that  the  count  vras  not 
supported,  as  the  evidence  was  given  upon  the  specific  chaige  con* 
tamed  in  the  information.  (/>) 

Evidence  is  essential,  not  merely  to  shew  ihat  tl\q  dgfeffdft"^  ^9^ 
falsely  in  fact,  but  also,  as  far  as  circumstances  tend  to  such  proof,  to 
shew  thatThe  did  so^miptly,  wilfully,  and  against  bis  better  know- 
ledge, lor  it  has  been  justly  and  humanely  said  that  a  jury  ought 
not  to  convict  where  it  is  probable  that  the  met  was  owing  ralher  Uy 


Defence. 


General  ex- 
pressions in 
answer,  ex- 
plained by 
another 
answer. 


the  weakness  than  the  perverseness  of  the  party ;  as  where  it  was 
sioned  by  surprise  or  inadvertency,  or  by  a  mistake  of  the  true  state 
of  the  question,  (g)  The  jury  may  infer  the  corrupt  motiye  cf  the 
defendant  from  the  circumstances  of  the  case,  (r)  and  in  oixler  to 
show  that  the  defendant  swore  wilfully  and  cormpdy  what  was  not 
true,  evidence  may  be  given  of  expressions  of  malice  used  by  the 
defendant  towards  the  person  against  whom  he  gave  the  false 
dence.  (a)  The  evidence  appears  to  have  been  received  in  this 
without  objection. 

The  defendant,  although  perjury  be  assigned  on  his  answer,  affir 
davit,  or  deposition  in  writing  may  prove  that  an  explanation  wis 
afterwards  given  qualifying  or  limiting  the  first  answer.  (/) 

Thus  where  the  perjury  was  assigned  upon  an  answer  in  Chanceiy, 
in  which  the  defendant  had  sworn  that  sne  had  received  no  money; 
the  defendant  proved  that,  upon  exceptions  taken  to  this  answer  fiir 
the  insufficiency  thereof,  she  had  put  in  another  answer,  which  ex- 
plained the  generality  of  the  first  answer,  and  stated  that  she  had 
received  no  money  before  such  a  day ;  and  it  was  held,  upon  a  trial 

(n)  Rex  e.  Vyylde,  6  C.  &  P.  380, 
Park,  J.  A.  J.  The  correctness  of  \hu 
decbion  seems  (^ocefioMnle.  In  the  case 
of  summary  oonrictions  tnere  is  no  statute 
#hich  requires  magistrates  to  take  down 
the  evidence  in  writing,  and  therefore  what 
a  party  says  in  an  examination  before  a 
magistrate  on  such  an  occasion  may  be 
pitted  by  parol,  whether  any  person  took 
It  down  or  not  Robinson  v.  Yanghton, 
8  C.  &  P.  25*2,  Alderson,  B.  Inasmuch, 
therefore,  as  all  the  defendant  said  might 
have  been  proved  b^  parol,  it  is  difficult  to 
see  how  the  deposition  being  put  in  could 
prevent  other  matters  not  contained  in  it 
from  being  proved  by  parol.  The  distinc* 
tion  between  cleposiiions  in  felony  and  in 
summary  convictions  was  not  noticed  in 
this  ca«e,  nor  was  any  reference  made  to 
Hex  V.  Harris,  R.  St  M.  C.  C.  R.  :»8. 
And  the  decision  iu  the  text  appears  at 


variance  with  the  oidinary  practice  of  < 
examining  a  witness  in  oases  of  felony  as  t» 
other  statements  made  bv  him  before  the 
committing  magistrate,  after  his  depoailMi 
has  been  put  in  and  read.  C  8.  O. 

(o)  Reg.  e.  Goodtellow  and  another, 
Stafford  Spr.  Ass.  184-A  MS&,  and  1  C  & 
Mars.  569.  See  Rex  v.  Dowlin,  6  T.  R. 
811. 

(p)  R^-  9.  Goodfellow,  nqfra. 

(9)  3  Staik.  Evid.  860,  citinff  1  Hawk, 
c.  69,  s.  2.  Rex  e.  Melling,  5  Mod.  3^ 
Reg.e.  Muscott,  lOMod.  192.  Aswhsrs 
a  man  swore  that  he  had  seen  and  read  a 
deed,  and  on  the  trial  it  appeared  that  he 
had  read  the  counterpart  only. 

(r)  Rex  e.  Knill,  5  B.  &  Aid.  92P, 
note  (a),  onle,  p.  652. 

(«)  Rex  0.  Munton,  3  C.  &  P.  498,  csr. 
]x>rd  Tenterden,  C.  J. 

{t)  3  Stark.  Evid.  860. 
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at  bar,  that  nothing  could  be  assigned  as  perjury  which  was  explained 
by  the  second  answer^  because  the  second  answer  clearly  showed 
that  that  which  at  firat  appeared  to  be  peijury,  was  not  perjury,  {u) 

Where  an  indictment  tor  penury  contains  several  assiffnments  of  Erideoee  for 
perjury,  and  no  evidence  is  adduced  upon  one  of  the  assignments,  **"•  defcndttit. 
the  defendmit  is  not  entitled  to  give  any  evidence  to  shew  that  the 
matter,  chai^gedTy  such  assignment  to  be  false^  was  in  fact  true,  (v) 

The  crime  of  penurv  b  complete  at  the  time  when  an  affidavit  is  It  Is  no  defence 
sworn,  It  IS  no  defence^  therefore,  that  the  affidavit  cannot  through  **>**»;  •jBdavit 
certam  omissions  m  the  jurat,  be  received  m  the  Court  for  which  it  is  ^  ^.^n  ©f 
sworn.     Upon  an  indictment  for  peijury  in  an  affidavit,  relating  to  a  defective 
the  service  of  a  petition  upon  a  banRnipt,  it  appeared  that  the  affidavit  i'^^^ 
was  si^ed  with  the  mark  of  the  defendant,  and  the  jurat  did  not 
state  either  where  it  was  sworn,  or  that  the  affidavit  was  read  over  to 
the  party,  and  it  was  proved  by  a  clerk  in  the  Mastet^s  office  in 
«Southampton  Buildings  that  in  cases  where  the  party  swearing  the 
affidavit  cannot  write,  the  jurat  ought  after  stating  the  place  where  it 
was  sworn,  to  state  that  the  witness  to  the  mark  of  the  deponent  had 
been  first  duly  sworn,  that  he  had  truly,  distinctly,  and  audibly  read 
over  the  affidavit  to  the  deponent,  and  saw  the  mark  affixed ;  and  that 
Bo  affidavit  would  be  received  which  did  not  contain  this  form  of  jurat 
when  the  party  could  not  write.     Littledale,  J.,  *'  The  omission  of 
the  form  directed  by  this  and  other  Courts  to  be  used  in  the  jurat  of 
affidavits  may  be  an  obiection  to  their  being  received  in  the  Court, 
whose  rules  and  regulations  the  party  has  neglected  to  comply  with ; 
but  I  am  of  opinion  that  the  perjury  is  complete  at  the  time  the  affi- 
davit is  sworn,  and  although  it  cannot  be  used  in  the  Court  for 
which  it  is  prepared,  that  nevertheless  perjury  may  be  assigned 
upon  it.**  {u>)     So  where  an  affidavit  when  sworn,  had  been  marked 
by  the  Judge's  clerk  with  his  initials,  but  through  mistake  not  then 
presented  to  the  Judge  for  his  signature,  but  some  days  afterwards 
It  was  signed  by  the  Judge ;  Alderson,  6.,  in  the  presence  of  the  other 
Barons  of  the  Exchequer,  expressed  a  clear  opinion  that  peijuiy 
might  be  assigned  upon  the  affidavit,  although  the  Judge's  signature 
was  omitted,  [x) 

Upon  an  indictment  for  perjury,  it  appeared  that  the  defendant  So  it  is  no 
had  filed  a  bill  in  Chancery  ror  an  injmiction,  and  had  made  the  ^^^.  **!■' 
affidavit,  on  which  the  perjury  was  assigned,  in  support  of  the  alle-  |,J  j^^  J^*„ 
gations  in  that  bill.     Tne  indictment  averred  the  bill  to  have  been  lued  for  the 
filed,  and  the  affidavit  exhibited  in  support  of  it;   and  it  stated  the  pu7«f  ^or 
matters  assigned  as  peijuiy  to  be  material  to  the  questions  arising  ^^  ^^  ^^ 
on  the  bill ;  but  it  did  not  contain  any  statement  that  a  motion  had 
been  made  for  an  injunction,  and  it  did  not  appear  by  the  evidence 
that  any  such  motion  had  in  fact  been  made.    It  was  submitted  that 
the  defendant  was  entitled  to  an  acquittaL     By  the  practice  of  the 
<>ourt  of  Chancery,  an  injunction  could  not  be  obtained,  except  for 
want  of  an  answer,  or  on  the  insufficiency  of  the  answer,  or  on  evi- 
<lence  disproving  the  answer,  in  none  of  which  cases  is  the  affidavit 
of  the  plaintiff  admissible ;  or  else  ex  parte  before  the  time  allowed 
to  the  defendant  for  answering  has  elapsed.     In  the  last  case,  and 
in  that  only,  could  the  plaintiff^  affidavit  be  used.     The  averment, 

(«)  Rex  p.  Carr,  I  Sid.  418.    2  Kcbl.  (c)  Rox  v.  Hemp.  0  C.  &  P.  468. 

576.     3  Stark.  Evid.  860.     The  reporter  (ic)  Rex  v.  Hailcy,  R.  &  M.  N.  P.  C. 

adds,  **  at  which  unexpected  evidence  and  94.     1  C  9c  P. 258.     See  Rex  9.  Croaslejr, 

resolution  tbc  coanscl  for  the  prosecution  anttt  p.  630,  note  (y). 

««re  surprised."  '  {x)  Bill  v.  Bameut,  8  M.  &  W.  317. 
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therefore^  that  the  perjury  was  assignecl  on  matter  material  to  the 
bill)  was  not  true ;  it  could  only  be  material  to  an  application  of  a 
peculiar  nature,  and  it  did  not  appear,  and  was  not  alleged,  that 
such  an  application  was  ever  maae.  It  was  answered,  that  the  ob- 
jection, if  tenable  at  all,  amounted  to  this,  that  peijury  could  not  be 
assigned  upon  an  affidavit  which  had  not  been  used.  Lord  Tenter- 
den,  C,  J. — ''  I  do  not  think  the  averment  orproof,  the  absence  of 
which  is  objected  to,  can  be  necessary.  The  statements  in  the 
affidavit  are  material  to  the  matters  contained  in  the  bill,  which  is 
for  an  injunction ;  and  it  may  well  have  been  filed  in  anticipation  of 
a  contemplated  motion  for  an  injunction,  on  which  it  might  have 
been  used.  Can  it  make  any  difference  that  it  afterwards  turns  out 
that  the  motion  is  not  made?  The  crime,  if  any,  is  the  same, 
morally,  in  each  case ;  and  I  certainly  shall  not,  where  the  objection 
is  open  hereafter,  hold  it  necessary  to  give  proof  of  a  fiict  which 
does  not  vary  the  conduct  of  the  party  in  taking  the  oath  in  ques- 
tion.'' (y) 

Where  an-  indictment  for  peijury  alleged  that  the  defendant  piXK 
duced  before  a  Master  in  Chancery  an  affidavit,  ^*  entitled,  in  the 
said  Court  of  Chancery,  and  in  the  said  suit  therein  at  the  suit  of 
the  said  K  J.  C,  and  also  in  the  said  suit  therein  at  the  suit  of  the 
said  Commissionerg  of  Charitable  Donations  and  Bequests  in  Ire- 
land," and  the  affidavit,  when  produced,  appeared  to  be  entitled 
*^  between  the  Commissioner  of  Charitable  Donations  and  Bequests 
in  Ireland,  against  J.  E.  D.,  &c.,  (naming  the  other  defendants,) 
and  between  E.  J.  C.  and  J.  E.  D.,  the  Commissioners  of  Charitable 
Donations  and  Bequests  in  Ireland,  and  Others.^  It  was  objected 
that  this  affidavit  was  not  one  on  which  peijury  could  be  assigned, 
as  there  was  no  such  suit  as  that  in  which  the  Commissioner  of 
Charitable  Bequests  were  plaintifls;  and  the  affidavit  suit  was  impro- 
perly entitled,  as  the  names  of  all  the  defendants  were  not  stated,  and 
therefore  the  affidavit  was  not  admissible  in  the  Court  of  Chancery. 
Lord  Denman,  C.  J.,  **  The  Courts  are  ouite  riyht  in  not  receiving 
affidavits  which  are  not  properly  entitled ;  but  I  do  not  think  the 
question  whether  there  be  perjury  or  not  depends  on  the  rule  as  to 
entitling  being  strictly  complied  with."  (z) 

If  any  one  distinct  assignment  of  perjury  be  proved^  the  defend* 
I  ant  ought  to  be  convicted,  (a) 

In  a  case  of  a  prosecution  against  T.  Rcilly  for  suborning  one 
Macdaniel  to  commit  peijury,  it  was  contended,  on  the  part  of  the 
crown,  that  the  bare  production  of  the  record  of  Maodaniers  con- 
viction was  of  itself  sufficient  evidence  that  he  had,  in  fact,  taken 
the  false  oath  as  alleged  in  the  indictment  But  it  was  insisted, 
for  the  prisoner,  that  the  record  was  not  of  itself  sufficient  evidence 
of  the  tact ;  that  the  jury  had  a  right  to  be  satisfied  that  such  con- 

(y)  Rex  V.  White,  M.  &  M.  271.  The 
defendant  was  acquitted. 

(c)  Beg.  V.  Christian,  December,  6, 
1842.   1  C.  &  Mars.  388. 

(a)  Reg.  V.  Rhodes,  2  Lord  Raym.  886, 
887.  3  Stark.  Evid.  860.  And  see  Com- 
pagnon  v.  Martin,  2  Black.  Rep.  790.  Reg. 
r.  Virrier,  12  Ad.  &  E.  317.  Reg.  v.  Gar. 
diner,  ante,  p.  633.  In  Rex  v.Nicholis,  Glou- 
cester Sum.  Ass.  1838,  perjury  was  alles'cd 
to  have  been  committed  by  the  defendant 
in  evidence  given  on  a  trial  for  larceny,  in 


which  he  denied  having  been  at  a[ 
house  on  a  particular  occasion,  and  denied 
having  had  a  conversation  with  certain  per* 
sons  there,  and  the  indictment  contained 
many  distinct  assignments  on  the  going  to 
the  house,  and  the  conversation,  upon  a&  of 
which  evidence  was  given,  and  Fattesoo,  J., 
directed  the  jury  simply  to  consider  whether 
the  defendant  had  been  to  the  hoose,  and  if 
tbcy  were  8atis6ed  that  he  had  to  convict 
him,  which  they  did.  MSS.  C.  S.  G. 
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viction  was  right ;  that  Reilly  had  a  right  to  controvert  the  euilt  of 
Macdaniel ;  and  that  the  evidence  given  on  Macdaniel's  trial  ought 
to  be  submitted  to  the  consideration  of  the  present  jur^  ;  and  the 
recorder  obliged  the  counsel  for  the  crown  to  go  through  the  whole 
case^  in  the  same  manner  as  if  the  juiy  had  been  charged  to  try 
Maolaniel.  (6) 

The  punishment  of  perjury  and  subornation  of  peijury,  at  com-  PuiHshment  of 
mon  laWy  has  been  various;  being  anciently  death;  afterwards  perjury  and 
banishment,  or  cutting  out  the  tongue ;  then  forfeiture  of  goods,  (e)  ^^^^^^^ 
At  the  present  time  it  is  fine  and  imprisonment,  at  the  dis- 
cretion of  the  Court,  {d)  to  which,  as  we  have  already  seen,  the 
2  Geo.  2,  c.  25,  (e)  superadds  a  power  for  the  Court  to  order  the 
offender  to  be  sent  to  the  House  of  Correction  for  a  term  not  ex- 
ceeding seven  years,  or  to  be  transported  for  the  same  period ;  and 
makes  it  felony,  without  benefit  of  clergy,  to  return  or  escape  within 
the  time.  If  the  prosecution  proceeds  upon  the  5  Eliz.  c.  9,  that 
statute,  as  we  have  seen,  (/)  innicts  the  penalty  of  perpetual  infamy, 
and  a  fine  of  40/.  on  the  suborner;  and,  in  default  of  payment,  im- 
prisonment for  six  months,  and  to  stand  with  both  ears  nailed  to  the 
pillory ;  (g)  and  punishes  perjury  itself  with  six  months'  imprison- 
ment, perpetual  m&my,  and  a  fine  of  20/.,  or  to  have  botn  ears 
nailed  to  the  pilloiy. 

The  3  Geo.  4,  c.  114,  enacts,  that  *' whenever  any  person  shall  3  Geo.  4, 
be  convicted  of  any  of  the  offences  hereinafter  specified  and  set  c.  114.  Hard 
forth  that  is  to  say  {inter  alia)  of  wilful  and  corrupt  perjury,  or  of  *"*°"''* 
subornation  of  perjury,  it  shall  and  may  be  lawful  for  the  Court 
before  which  any  such  offender  shall  be  convicted,  or  which  by  l^w 
is  authorized  to  pass  sentence  upon  any  such  offender,  to  award  and 
order  (if  such  Court  shall  think  fit)  sentence  of  imprisonment  with 
hard  labour,  for  any  term  not  exceeding  the  term  for  which  such 
Court  may  now  imprison  for  such  offences,  either  in  addition  to  or 
in  lieu  of  any  other  punishment  which  may  be  inflicted  on  any 
such  offenders  by  any  law  in  force  before  the  passing  of  this  act ; 
and  every  such  offender  shall  thereupon  suffer  such  sentence,  in  such 
phice,  and  for  such  time,  as  aforesaid,  as  such  Court  shall  think  fit 
to  direct" 

It  has  been  holden  that  the  punishments  directed  by  the 
18  Geo.  2,  c.  18,  to  be  inflicted  upon  perjury,  in  falsely  taking 
the  fireeholder's  oath  at  an  election  of  a  Knight  of  the  shire,  are 
cumulative  under  the  5  Eliz.  c.  9,  s.  6,  (i)  and  2  Geo.  2,  c.  25, 
s.  2,  (/)  to  which  the  first  mentioned  statute,  18  Geo.  2,  c.  18, 
refers.  (A) 


(b)  ReU1y*8  case,  I  Leach,  454.  See 
vol.  1 ,  p.  43. 

(e)  4  Black.  Com.  138. 

(d)  4  Black.  Com.  13H.  Rex  v.  Nuejs 
and  Galey,  1  Black.  R.  416.  Rex  «. 
Jjookup,  3  Burr.  1901.  In  this  last  case 
the  form  of  the  sentence  was  that  the 
defendaat  **  should  be  set  in  and  upon 
the  piUory  at  C.  cross,  for  an  hour  between 
the  hours  of  twelve  and  two,  and  that 
he  should  afterwards  be  transported  to  some 
of  his  Miyesty*s  colonies  or  plantations 
in  America,  for  the  space  of  seven  years ; 
and  be  now  remanded  to  the  custody  of  the 
marshal,  to  be  faj  him  kept  in  safe  custody, 
in  execution  of  the  juogment  aforesaid. 


and  until  he  shsU  be  transported  as  afore- 
said." The  1  Vict.  c.  23,  abolishes  the 
punishment  of  the  pillory  in  all  cases,  **  pro- 
vided that  nothing  herein  contained  snail 
extend,  or  bo  construed  to  extend,  in  any 
manner  to  change,  alter,  or  affect  any 
punishment  whatsoever,  which  may  now  he 
oy  law  inflicted  in  respect  of  any  offence 
except  only  the  punishment  of  pillory." 

(tf )  Ante^  p.  605 

(/  )  Ante,  p.  604. 

Iff)  See  note  (d).  wprtu 

(i)  AnU,  p.  604. 

( j  )  AvJU,  p.  605. 

(A)  Rex  V,  Price,  a/ias  Wright,  6  East, 
323.     Grose,  J.,  passed  sentence  upon  the 
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Upon  a  conviction  for  peijury  at  the  Chester  Aasisea,  after  the 
entry  of  the  verdict  the  record  proceeded  **  it  is  therefore  ordered 
that  the  said  L.  K.  be  transported  to  the  coast  of  New  Sooth  Wales, 
or  some  one  or  other  of  the  islands  adjacent,  for  and  during  the 
term  of  seven  years ;"  and  upon  a  writ  of  error  the  following  enors 
were  relied  upon ;  that  the  judgment  was  erroneous  in  form,  being, 
^Mt  is  ordered;'"  whereas  it  should  have  been  '^it  is  considered;'' 
that  it  was  bad  in  substance,  being  a  judgment  of  transportation 
only,  whereas  the  2  Geo*  2,  c  25,  s.  2,  enacts  that  judgment  of 
transportation  may  be  pronounced,  besides  the  punishment  that 
might  before  be  inflicted ;  that  the  place,  to  which  the  prisoner  was 
to  be  transported,  ought  not  to  have  been  fixed  by  the  Courts  the 
power  of  appointing  that  being  given  to  the  King  in  council  by  the 
^6  Geo.  3,  c.  27 ;  and  that  at  eH  events  the  appointment  of  the 
place  was  bad,  being  to  one  or  other  of  various  places,  and,  therefore, 
uncertain.  And  me  Court  of  King's  Bench  held  that  by  the 
2  Geo.  2,  c.  25,  s.  2,  two  things  were  required  to  be  done  by  the 
Court  before  which  the  party  was  tried :  an  order  for  tiansportatioo 
is  to  be  made,  and  thereupon  judgment  is  to  be  given :  and  here 
the  Court  had  ipade  an  order  not  followed  up  by  a  judgment. 
Inasmuch,  therefore,  as  nojudgment  had  been  entered  in  the  Court 
below,  and  the  Court  of  King's  Bench  had  no  power  to  supply  the 
deficiency,  as  the  punishment  was  discretionary,  that  Court  awarded 
a  prooeaendo,  commanding  the  Court  below  to  proceed  to  give 
juoffment  on  die  conviction.  (/) 

A  consequence  of  a  conviction  for  peijury,  though  it  forms  no 
part  of  the  jud^ent,  is,  that  the  ofrender  is  incapacitated  ficom 

E'ving  evidence  m  a  court  of  justice,  (m)  But  a  paraon  will  restore 
s  competency:  except  in  the  case  of  a  conviction  for  peijury  or 
subornation  of  peijury  on  the  5  Eliz.  c  9,  (»)  which  provides 
that  the  ofiender  shall  never  be  admitted  to  give  evidencse  in 
Courts  of  justice  until  the  judgment  be  reversed;  and,  therefore^ 
the  King's  pardon  will  not  in  such  case  make  him  a  competent 
witness,  (o) 

A  very  summary  mode  of  proceeding  is  given,  where  peraons 
convicted  of  penury  practise  as  attornies  or  solicitors  in  courts  of 
law  or  eouity.  ihe  12  Ciea  1,  c.  29,  s.  If'enacts,  '*  that  if  any 
person  who  hath  been  or  who  shall  be  convicted  of  foigeiy,  or 
of  wilfiil  and  corrupt  perjury,  or  subornation  of  peijury,  or  common 
barratry,  shall  act  ql  practise  as  an  attorney,  or  solicitor  or  aflent,  in 
any  suit  or  action,  Drought  or  to  be  brougnt  in  any  court  of  law  or 
equity  within  that  part  of  Great  Britain  called  England,  the  Judge 
or  Judges  of  the  Court,  where  such  suit  or  action  is  or  shall  be 
brought,  shall,  upon  complaint  or  information  thereof  examine  the 


defendant  and  two  other  persons  who  had 
been  convicted  of  similar  peijuries  in  the 
following  form  : — **  That  each  of  them  for 
this  offence  should  lose  and  forfeit  20/.,  and 
be  imprisoned  in  Newcate  by  the  space  of 
six  months  without  bail  or  mainprise,  and 
that  his  oath  from  thenceforth  be  not  re- 
ceived in  any  court  of  record  within  Eng- 
land or  Wales,  or  the  marches  of  the  same, 
until  such  time  as  this  judgment  should  be 
reversed  by  attaint  or  otherwise;  and  that 
after  the  expiration  of  the  said  six  months 


he  be  transported  to  such  place  beyond  the 
seas  as  his  Mijesty.  with  the  advice  of  Us 
privy  council,  should  think  fit  to  direct  and 
appoint,  for  the  term  of  mot  years.** 

(0  Rex  0.  Kenworthy,  I  B.  &  C  71 1. 

(m)  GUb.  Ev.  126.  Bull.  N.  P.  291. 
4  Black.  Com.  138.  2  Hawk.  P.  C  c  46, 
s.  101. 

(m)  Ante,  p.  604. 

(o)  1  Phil,  on  Bvid.  21,  and  the  a«. 
thorities  there  cited. 
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matter  in  a  summary  way  in  open  Court ;  and  if  it  shall  appear  to 
the  satisfaction  of  such  Judge  or  Judges,  that  the  person  complained 
^£,  or  aoainst  whom  such  information  shall  be  eiven,  hath  offended 
contrary  to  this  act,  such  Judflp  or  Judges  shall  cause  such  offender 
to  be  transported  for  seven  years  to  some  or  one  of  his  Majesty's 
coloDies  or  plantations  in  America,  by  such  ways,  means,  and 
methods^  ana  in  such  manner,  and  under  such  pains  and  penalties 
sa  felons  in  other  cases  are  by  law  to  be  transported.'* 

The  following  cases,  which  have  occurred  with  reference  to  some 
of  the  statutes  mentioned  in  the  course  of  this  chapter,  seem  de- 
serving of  being  introduced  in  this  place. 

An  indictment  for  perjury,  alleffed  to  have  been  committed  in  the  An  indictment 
Insolvent  Debtors'  Court,  stauted  mat  the  defendant  gave  in  his  sche-  ^mi^^'^ 
dale  on  oath  that  the  same  contuned  a  true  and  correct  account  of  under  the 
all  his  debts,  credits,  &c.,  and  then  went  on  to  state  that  certain  7  Geo.4»e.  57, 
persons,  whose  names  were  set  out,  were  debtors  to  the  defendant  at  ^  V*  HS^^ 
the  time  of  giving  in  his  schedule,  and  that  they  were  omitted  in  the  debtor  for 
schedule.     It  was  objected  that  no  indictment  for  penury  would  lie  omissions  of 
on  such  omissions;  that  the  offence  of  wilfully  making  such  omis*  ^'h^'l^"^^ 
sions  was  made  punishable  as  a  misdemeanor  by  sec.  70  of  the 
7  Gea  4,  c.  57,  and  the  offsnce  of  perjury  created  by  sec.  71,  only 
wplied  to  positive  affirmations  contained  in  the  schedule.     Lord 
Tenterden,  C.  J«,  **  I  think  the  Legislature  contemplated  the  parti* 
cular  case  of  omissions,  and  provided  for  them  in  the  seventieth 
section,  the  debts  omitted  being  comprehended  under  the  terms 
^effects  or  property '  there  used.     The  act  then  goes  on  in  the  se- 
venty-first section  to  make  other  falsehoods  in  the  oath  of  the  party 
punishable  as  perjury.     I  therefore  think  the  defendant  must  be 
acquitted."  (p) 

Upon-  an  indictment  aninst  the  defendant  under  the  2  Wm.  4,  Indictment  ft>r 
c  45,  s.  58,  for  giving  a  false  answer  to  the  question  whether  he  ^^^Vf^^^ 
had  the  same  qudifications  to  vote  as  that  for  which  he  was  regis-  question 'under 
tered,  it  appeared  that  the  defendant  had  occupied  a  house  at  the  uie  reform 
time  of  the  registration,  for  which  he  was  on  the  reffister  as  a  voter,  *^*  P^^y 
but  he  had  left  it  before  the  election,  and  the  landlord's  agent  had,  tenancy?  ^ 
before  the  election,  given  the  key  of  the  house  to  another  person, 
who  had  put  horees  into  the  stable  and  beer  into  the  cellar,  but  the 
rent  of  such  person  did  not  commence  till  after  the  election ;  it  was 
held  that  the  defendant  must  be  acquitted,  as  there  was  no  evidence 
as  to  the  determination  of  the  defendant's  tenancy,  (q) 

Upon  an  indictment  against  the  defendant  under  the  2  Wm.  4,  Altl^oacft  ■ 
c.  45,  &  58,  for  fidsely  auswering  that  he  had  the  same  qualification  p^y  ^  >»» 
for  which  his  name  was  originally  inserted  in  the  register  of  voters,  p^^,!^^*^ 
it  appeared  that  the  defendant  at  the  time  of  the  regbtration  was  rented  at  th» 
occupying  a  house  at  Tumham  Green,  as  tenant  to  Mr.  ICay,  at  the  ^"^f  ^  ^x» 
rent  of  60/.  per  annum,  but  he  left  that  bouse  at  Lady  Day  following,  ^^Jj^,^^ 
and  in  April  commenced  the  occupation  of  another  house  at  Turn-  still  he  ought 
bam  Green,  as  tenant  to  Mr.  L.,  at  a  rent  of  SOL  and  upwards  per  ^^  ^  ^ 


convicted  of  a 

idil  the  time  of  the  election.     The  defendant  had  been  told  that  he  tathe^oesti 


•annum,  and  he  continued  in  the  occupation  of  this  bouse  fi-om  April  Sse  answer 


(  D)  Rex  V.  Modie,  I  M.  &  Rob.  128.      p.  235,  and  sec.  71,  ante,  p  615. 
&  C.  as  Bex  v.  Moodv»  5  C.  &  P.  23.  (q)  Res  e.  Harris,  7  C.  &  P.  1 

4ee  see.  70  of  tbe  7  Geo.  4,  c.  57,  ante,      Denman,  C.  J. 
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had  no  right  to  vote  before  he  did  so,  but  he  said  that  he  believed 
he  had  a  nght  to  vote,  and  that  he  had  been  so  informed  by  a  com- 
mittee of  two  of  the  candidates,  and  that  their  opinion  was  siifficieiit 
to  warrant  him  in  voting.     It  was  held  that  the  natoie  of  the  qoali- 
fication  beins  the  same  did  not  give  the  party  a  right  to  vote,  merely 
because  it  feu  within  the  generiu  terms  of  the  description,  whidi  lie 
had  given  to  the  revising  barrister.    The  identi^  of  the  quaiificadoD 
must  continue ;  and  if  a  voter  ceased  to  occupy  the  premises  in 
respect  of  which  he  was  registered,  he  thereby  ceased  to  nave  a  right 
to  vote ;  and  it  was  no  answer  to  say  that,  although  he  had  ceaBed 
to  occupy  those  premises,  he  had  entered  upon  the  oocupatioD  of 
other  premises  ot  equal  value.     It  had  been  urged  that  if  the  state- 
ment of  the  defendant  was  untrue,  he  made  it  under  the  advice  of  a 
committee ;  but  that  made  very  Uttle  difference,  for  if  a  party  made  a 
statement  which  he  knew  to  be  untrue,  the  opinion  of  an  electum 
committee  (which  generally  had  a  pretty  strong  bias  one  way  or  the 
other)  did  not  alter  the  character  of  the  offence.     But  still  me  term 
<«  same  qualification  **  was  undoubtedly  an  equivocal  expression,  and 
almost  necessarily  impUed  something  of  opinion  as  to  a  matter  of  law, 
and  the  jury  ought  not  to  convict  a  person  of  a  misdemeanor  who 
possessed  property  of  equal  value  to  that  which  he  held  at  the  time 
of  the  registration,  if  he  had  acted  bondfide^  and  had  been  guided 
in  his  conduct  in  a  matter  of  law  by  persons  who  were  conversant 
with  the  law,  and  who  had  told  him  that  he  possessed  the  same  qua- 
lification, for  which  his  name  was  originally  inserted  in  the  register  of 
voters,  (r) 

Where  on  the  trial  of  an  indictment  on  the  2  &  3  Wm.  4,  a  45, 
s.  58,  against  the  defendant  for  giving  a  false  answer  to  the  question, 
<^  Have  you  the  same  qualification  for  which  your  name  was  origi- 
nally inserted  in  the  register  of  voters  now  in  force  for  the  city  of 
Bristol,**  the  sheriff's  deputy  stated,  that  on  the  defendant  tendering 
his  vote  he  had  asked  him  the  question  as  set  out  in  the  indictment, 
but  did  not,  at  the  end  of  the  question,  read  firom  the  r^^ter  the 
line  in  which  his  name  and  quahfication  were  inserted,  **  ^^  Wil- 
liam.  House,  Lodge-street"  Wightman,  J.,  held  that  the  defendant 
must  be  acquitted,  as  the  particular  qualification  ought  to  have  been 
read  over.  («) 

Where  a  person  is  indicted  for  a  misdemeanor  in  taking  a  fiJse 
oath,  it  must  be  proved  not  only  that  the  matter  sworn  was  fidse, 
but  that  the  defendant  knew  it  to  be  so  at  the  time  he  took  die 
oath.  Upon  an  indictment  against  the  defendant  for  a  misde- 
meanor, in  falsely  swearing  that  he  bond  fide  had  such  an  estate  in 
law  or  equity  of  the  annud  value  of  300/L,  above  reprizes,  as  quidified 
him  to  be  a  member  of  Parliament  for  a  borough ;  a  surveyor  stated 


(r)  Reg.  V.  Dodsworth,  8  C.  &  P.  218. 
2  lioo.  &  Rob.  72,  Lord  Demnan,  C.  J. 
In  R^.  e.  Irring,  2  M.  &  Rob.  75, 
note  (a),  the  same  points  aroae,  and 
Ronnqnet  J.,  was  decidedly  of  opinion  that 
in  point  of  law  the  oualification  was  not  the 
same,  but  said  that  if  the  answer  was  gnren 
by  the  prisoner  ander  a  bond  fide  belief 
that  he  still  retained  his  qualification,  he 
should  be  acquitted.  In  the  same  note  the 
learned  reporters  advert  to  the  case  where 
a  voter  is  registered  for  "  land,'*  4«Boribed« 


as  in  his  own  occupation,  or  for  "  freehold 
houses,**  in  some  specified  street,  and  after 
the  registration  he  sells  part  of  th«  land 
which  was  in  his  own  occupatiea  at  tin 
time  of  the  reffistration,  or  some  of  tbe 
houses  of  which  ne  then  possessed  the  free- 
hold ;  in  each  case,  however,  retasBni^ 
enough  in  point  of  value  to  oonfer  a  qwli- 
fication,  and  intimate  a  doubt  wkedicr  suc^ 
a  partv  could  truly  answer  the  questian  in 
the  afirmative.  C.  &  O. 
(«)  Reg.  9.  Lucy,  1  C.&  Man.  510. 


CHAP.  I.]  Of  Perjury  y  SfC. -^Punishment.  673 

that  the  fair  annual  value  of  the  property  was  about  200^  a  year, 
but  another  witness  stated  that  it  was  badly  let,  and  believed  it  was 
worth  more  than  300^  a  year,  and  that  he  told  the  defendant  so, 
and  that  he  did  not  think  that  the  defendant  had  any  reason  to 
believe  that  the  qualification,  in  point  of  value,  was  not  sufficient 
It  was  held,  that  the  jury  must  be  satisfied,  beyond  all  doubt,  that 
the  property  was  not  of  the  value  of  300/.  a  year,  and  that  at  the 
time  the  defendant  made  the  statement,  he  knew  that  it  was  not  of 
that  value,  {s) 

The  first  count  of  the  indictment,  founded  upon  the  5  &  6  Wm.  4,  indictment 
€•  62,  s.  13,  charged  that  the  defendant,  being  a  justice  of  the  a^instama- 
peace,  did  unlawfully  administer  to  and  receive  from  J.  Huxtable  a  fj^-^^tcrinir 
certain  voluntary  oath  touching  certain  matters  and  things  whereof  an  oath  coa- 


the  defendant  had  not  jurisdiction  or  cognizance  by  any  statute,  trary  to  the 
The  second  and  third  counts  were  slighuy  varied,  and  the  fourth  •^'  ^^  ^|^* 
count  negatived  the  proviso  in  sec.  13.     There  were  other  counts 


charging  the  defendant  with  administering  oaths  to  two  other  per-' 
sons.  The  defendant  had  made  a  complaint  to  the  bishop  against 
two  clergymen,  who  officiated  in  his  parish,  that  one  had  played  at 
thimble-rig,  and  that  both  had  neglected  the  duties  of  the  parish. 
The  bishop  intimated  that,  before  he  could  call  on  the  clergymen  to 
answer  the  complaint,  the  defendant  must  either  bring  before  him 
the  persons  whoproved  the  charges,  or  obtain  statements  in  writing 
of  tne  facts.  The  defendant  obtained  statements  from  the  three 
persons  mentioned  in  the  indictment,  and  swore  them  before  him- 
self, as  a  justice  of  the  peace,  to  the  truth  of  the  statements.  The 
bishop  had  before  appointed  a  day  for  hearing  the  charges,  and  had 
summoned  the  clei^gymen  to  attend;  but  on  finding  that  the  de- 
positions had  been  thus  sworn,  he  declined  to  look  at  them;  he 
went,  however,  into  the  charges  on  other  evidence.  It  appeared, 
that  the  defendant  was  isnorant  of  the  statute  rendering  the  ad- 
ministering voluntary  oams  illegal.  It  was  contended,  that  the 
enacting  part  of  the  statute  must  be  construed  with  reference  to  the 
preamble;  that  the  enacting  clause,  which  prohibits  "  any  justice  of 
the  peace,  or  other  person,"  from  administering  oaths,  other  than  in 
matters  over  which  jurisdiction  was  given  by  statute,  if  taken  by 
itself,  would  render  unlawful  the  takins  of  many  oaths  which  could 
be  administered  by  the  common  law,  that  the  enactment  construed 
together  with  the  proviso,  was  still  too  stringent,  and  that  the  enact' 
ment  and  proviso  must  be  governed  by  the  preamble.  Cole-* 
ridge,  J.,  in  summing  up,  said,  he  was  of  opinion,  that  the  enacting 
part  of  the  statute  was  not  governed  by  the  preamble ;  that  he  con- 
sidered the  enacting  part  of  the  section  and  the  proviso  preserved  to 
justices  of  the  peace  all  the  jurisdiction  they  had,  as  well  at  the 
common  law  as  oy  statute,  to  administer  oaths ;  and  that  the  inquiry 
before  the  bishop  was  clearly  a  matter  in  respect  of  which  the  de- 
fendant had  no  jurisdiction,  either  at  common  law,  or  by  statute. 
He  directed  the  jury,  that,  if  they  were  satisfied  the  defendant  did 
administer  the  oaths,  they  should  find  him  guilty.  The  jury 
found  the  defendant  ^^  guilty  of  inadvertently  administering  an 
oath  or  oaths ;"  and  Coleridge,  J.,  held  that  that  was  a  verdict  of 
guilty.  (0 

(«)  Rex  e.  De  BeauToir,  7  C.  &  P.  17,  (^  Reg.  r.  Nott,  1  C.  &  Mara.  28S. 

Loni Bemnmii,  C.  J.  Seethe  fection,  ante,  p.  617. 
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contpincy 


DeflcriptioM  of  Thb  conspiring  to  obstruct^  prevent,  or  defeat  the  course  of  public 
"""'"""'"  justice ;  (a)  to  injure  the  pubhc  health,  as  by  selling  unwholesome 
provisions ;  (6)  or  to  effect  any  public  miscnie^  as  by  raising  the 
price  of  the  public  funds  by  illegal  nietuis;  (c)  are  offences  punish- 
able by  indictment.  And  it  appears  that  an  indictment  lies,  not 
only  wherever  a  conspiracy  is  entered  mto  for  a  corrupt 

"  itatea 


purpose,  but  also  where  the  conspiracy  is  to  the  eSect  ^ 
oyTHe  use  of  ufllaWful  means :  and  this,  although  such  purposesl 
not  ehectedT  (3)  Xnd  iT  is  laid  down  in  a  book  of  great  aythori^ 
that  all  confederacies  whatsoever "^wrongfiilh^' to  ^prejudice'  a  third 
person  are jiigbly^  criminal  at  commdBrigWTas  whfiW  alVe^  persons 
confederate  togetEerl&v  indirect  means  to  impoverish  a  third  person*/ 
or  fiJsely  and  maliciou^y  to  charge  a  m'an  with  being  the  reputed 
father  of  a  bastard  child,  or  to  maintain  one  another  m  any  matter, 
whether  it  be  true  or  false,  (e)  The  conspiracy  or  unlawnil  agree- 
ment, though  nothing  be  done  in  prosecution  of  it,  is  the  gist  of  the 
offence.  (/)  The  nature  of  conspiracy,  therefore,  requues  that 
more  than  one  person  should  be  concerned  in  it  In  many  cases  n> 
agreement  to  do  a  certain  things  has  been  considered  as  the  subject  of 


an'  indictment  Ifoif^a  conspiracy,  though  the  same  act^  ^  done 
separately  by  each  individual  without  any  agreement  amongst  them- 
slJnreSjWonla^Tiot  have  been  illegal;  as  m  the  case  of  journeymen 
conspiring  to  raise''their  wages,  each  may  insist  on  raising  his 
wases  if  he  can,  but  if  several  meet  for  the  same  purpose  it  is  illegal, 
and  the  parties  may  be  indicted  for  a  conspiracy,  (g)     It  has  been 


(a)  Rex  0.  Mawbey  andotbers,  6  T.  R. 
6)9,  et  teg.  4  Black.  Com.  136.  1  Hawk. 
P.  C.  c  72,  8.  2. 

(6)  Reg.  9.  Mackarty  and  Fordenbourgh» 

2  Lord  Raym.  1179.  2  East,  P.  C.  c.  18. 
t.  5,  p.  823.  4  Black.  Com.  162.  And 
tee  tne  remarks  upon  the  case  of  Mackarty 
and  Fordenbonivh  in  6  East,  133,  141. 

(c)  Rex  e.  De  Berenger  and  others, 

3  M.  &  a  67. 

(d)  Rex  V.  Journeymen  Tailors  of  Cam- 
bridge, 8  Mod.  11.  Reg.  p.  Best,  2  Lord 
Raym.  1167,  6  Mod.  185.  1  East,  P.  C. 
c.  11,  s.  11,  p.  462.  But  an  aeium  will 
not  lie  for  a  conspiracy  unless  it  be  put 
in  execution,  9  Co.  57.  W.  Jones,  93. 
Sa?ile  r.  Roberts,  1  Lord  Raym.  378.  And 
see  8  Mod.  320,  that  conspiring  to  do 
a  lawful  act,  if  for  an  unlawful  end  is 
indictable.    Sec /mm/,  note  (/). 


(e)  I  Hawk.  P.  C.  c.  72,  s.  2.  It 
is  not  necessary  in  an  indictment  for  ooo- 
spiring  to  charge  a  man  with  beiBf  the 
father  of  a  bastard  child,  to  state  that 
the  charge  was  false,  Reg.  o.  Be8t,jM< 
p.  683. 

(/)  Reg.  e.  Best.  2LordRaya.  11S7. 
Rex  e.  Spragg,  2  Burr.  993.  Rex  v. 
Rispal,  3  Burr.  1320. 

(y)  By  Grose,  J.,  in  Rex  9.  Mhwhey 

The  Journeymen  Tailors  of  Cambridge, 
8  Mod.  11.     If  .       -        -       - 

an  offence,  wLi 


woidd  bsth^  subject  of  a 

conspiracy,  he  is  civilly  TTable  In 

for  reparation  of  dsinaf  es  at  the  suit  of  the 

person  Injured:  "ISy  Buller,  J.,  in  Paaley 

V.  Freeman,  3  T.  R.  58. 
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said  that  perhaps  few  things  are  left  so  doubtful  in  the  criminal  law, 
as  the  point  at  which  a  combination  of  several  persons,  in  a  common 
object,  becomes  illegal  (h)  It  appears,  however,  to  have  been 
holden  that  if  such  persons  illegally  concur  in  doing  an  act  they  may 
be  guilty  of  conspiracy,  though  they  were  not  previously  acquainted 
with  eadi  other,  (i)  It  has  been  laid  down  bv  a  very  learned  Judge 
that  con8j)iracy  is  **  a  crime  which  consists  either  in  a  combination 
a^yi  agreement  by.persona        '  .«      i      .  •- 

and  agreement  to  efect  a  1 

Amongst  the  most  flagrant  instance  ot  conspiracies  against 
the  public  justice  of  the  kingdom,  may  be  mentioned  a  case  in  which 
the  defendants  were  charged  with  a  conspiracy,  in  causing  a  man  to 
be  executed  for  a  robbery,  which  they  knew  he  was  innocent  of, 
with  intent  to  get  into  their  possession  the  rerward  offered  by  act  of 
Parliament  (k)  And  it  would  have  been  equally  a  conspiracy^ 
though  the  defendants  had  failed  in  their  irrftmous  design,  and  the 
man  had  been  acquitted.  •  Indeed  one  of  the  more  ancient  descrip' 
tions  of  conspiracy  is  "  a  consultation  and  asnreement  between  two  or 
more  to^appeal,  or  indict  an  innocent  person  falsdyjind  maliciously 
of  felony,  whom,  accordingly,  'they  cause  to  be  mdicted  or  appealed ; 
and  afterwards  the  party  is  lawfully  acquitted  by  the  verdict  of 
twelve  men."  (/)  But  of  this  description  it  is  observed,  that  the 
lawful  acquittal  of  the  party  grieved  does  not  appear  to  be  required 
in  order  to  make  the  offenders  guilty  of  conspiracy,  (m)  The  des^ 
OTption  of  conspirators  in  the  dd  statute.  33  Edw,  1,  st  2,  (some- 
times cited  as  21  Edw.  1,)  is  "  that  conspirators  be  they  that 
do  confeder  or  bind  themselves  by  oath,  covenant,  or  other  alliance, 
that  every  oflthem  shall^  aid  and  bear  the  other  falsely  and  ma- 
liciously to  indict,  ox. cause  to  indict,  orTalseTy  to  moveand maintain 

meiioi 

such  as 

maintain  their 

malicious  enterprizes ;  and  this  extendeth  as  well  to  the  takers  as  to 
the  givers,  and  to  stewards  and  bailiiis  of  great  lords,  who  by  their 
seigniority,  office,  or  power,  undertake  to  bear  or  maintain  quarrels, 
pleas,  or  debates,  that  concern  other  parties  than  such  as  touch  the 
estate  of  their  lords  or  themselves."    From  which  definition  of  con- 


Contpiraeiet 
tgaintt  the 
public  justice 
of  the  kingdoi 
by  igreeiiiff 
tomtkeftue 
cbirget  and 
aeenHEtioiit* 


1 


(A)  3  Obit.  Grim.  L.  1139. 

(t)  By  Lord  Muufieldin  the  cSMof  the 
prifonen  in  the  King's  Bench,  Hil.  T. 
26  Geo.  3.  I  Hawk.  P.  C  c.  72,  s.  2,  in 
the  notes.    Seepo*/,  p.  699. 

O')  PerAlderson,  B.    Reg.  ».  Vincent, 

!f  v».  ft  A  •  9^^culQ  In  tteX  O. 

&'£.  713,  Lord  Denman,  C.  J.,  said,  "  An 
indictment  for  conspiracy  ought  to  show 
either  that  it  was  for  an  unlawful  purpose. 
or  to  efleet  a  lawful  porpote  by  unlawful 
means;**  bat  in  Reg.  r.  reck,  9  A.  &  £. 
686,  the  very  learnoi  Chief  Justice,  upon 
this  dictum  being  dted,  ^d,  "  I  do  not 
think  the  antithesis  very  correct.**  In 
Rei  V.  Jones,  4  B.  &  Ad.  346.  1  N  k 
M.  78,  howerer,  several  learned  Judges 
gave  a  similar  definition  of  the  crime  of 
conspiracy.  And  see  ante,  note  (</).  C.  S.  G. 
(k)  Rex  9.   Mftcdaniel    and  othersi  1 


Leach,  45.  And  see  Fost  130.  See  also 
ante,  vol.  1,  p.  494.  It  should  seem  that 
the  only  objection  to  this  beinsr  treated  as  » 
conspiracy  k  that  which  might  arise  from 
its  being  considered  as  a  crime  of  the 
highest  degree,  (t.  e.  murder,)  in  which  the 
misdemeanor  would  be  meived. 

(0  3  Inst,  143.    4  Black.  Com.  136. 

(m)  1  Hawk.  P.  C.  c.  72,  s.  2.  In  the 
case  of  Rex  r.  Sprai^g,  2  Burr.  998,  Serj« 
Davy  said,  **  There  is  a  distinction  between 
a  writ  oS  conspiracy  and  an  indictment  for 
conspiracy.  In  an  action  the  damage  is 
the  gist  of  the  action ;  and  therefore  the^ 
writ  and  declaration  must  charge '  that  he 
was  indicted  and  sustained  d«maj^  ;*  but 
that  is  not  necessary  in  an  indictment ; 
which  is  for  an  offence  against  the  public. 
And  this  distinction  explains  Lord  Coke^i 
meaning  in  3  IniL  143.** 
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spirators  it  is  said  that  it  seems  clearly  to  follow  that  not  only  those 
who  actually  cause  an  innocent  man  to  be  indicted,  and  ^  also 
to  be  tried  upon  the  indictment,  whereupon  he  is  lawfully  acquitted, 
are  properly  conspirators,  but  that  those  also  are  guilty  of  this 
offence,  who  barely  conspire  to  indict  a  man  falsely  and  maliciously, 
whether  they  do  any  act  in  prosecution  of  such  conspiracy  or 
not ;  for  the  words  of  the  statute  seem  expressly  to  include  all  such 
confederacies  under  the  notion  of  conspiracy,  whether  there  be  any 
prosecution  or  not.  (»)  But  it  is  also  said  that  since  it  does  not  ap- 
pear to  have  been  solemnly  resolved  that  persons  offending  b^r  a^fidsfi^ 
and  malicious  accusation  against  another,  are  indictable  upon  this 
staTute,  it  seems  to  be  more  safe  and  advisable  to  ground  an  indict- 
ment for  such  offence  upon  the  common  law  than  upon  the 
statute,  (o) 
The  Also  A  conspiracy  of  this  kind  appears,  therefore,  to  consist  in  the  un-_ 

chwrge  need      lawful  afiTeement  to  injure  a  person  by  a  false  charge ;  though  it  be 
cuted.  ^^  "o  way  prosecuied.     And  whether  the  conspiracy  be  to  cnai^  a 

temporal  or  an  ecclesiastical  offence  on  an  innocent  person,  it  is  the 
same  thing,  {p) 

A  conspiracy  to  indict  a  person  for  the  purpose  of  extorting 
money  fh)m  him  E^a  misdemeanor,  whetiier  tne  charge  be  or  be  joiot 
fHlier(y)  *""  — -—     —     t. 

The  confe.  It  seems  not  to  be  any  justification  of  a  confederacy  to  carry  on  a 

derecy  to  make  false  and  malicious  prosecution,  that  the  indictment  or  appeal,  which 
&c.  wiir&*^    "^^  preferred,  or  intended  to  be  preferred  in  pursuance  of  it,  was  in- 
equAliy  criroi.   Sufficient,  or  that  the  court  wherein  the  prosecution  was  carried  on 
nal,  though       or  designed  to  be  carried  on,  had  no  jurisaiction  of  the  cause,  or  that 
inesTme^ded    ^^^  matter  of  the  indictment  did  import  no  manner  of  scandal, 
to  bo  instituted  SO  that  the  party  grieved  was,  in  truth,  in  no  danger  of  losing  either 
were  defective,  his  life,  liberty,   or  reputation.     For  notwithstanding  the  injury 
intended  to  the  party  against  whom  such  a  confederacy  is  formed 
may  perhaps  be  inconsiderable,  yet  the  association  tg^  pervert  the 
law,  in  order  to  procure  it,  seems  to  be  a  crime  of  a  very  high  nature, 
and  justly  to  deserve   the  resentment  of  the  law.  (r)    Therefore, 
on  an  indictment  for  wickedly  and  unlawfully  conspiring  to  accuse 
another  of  taking  hair  out  of  a  bag,  without  alleging  it  to  be  an  un- 
lawful and  felonious  taking,  it  was  said  by  Lord  Mansfield  that  the- 
gist  of  the  offence  was  the  unlawful  conspiracy  to  do  an  injury 
to  another  by  a  false  charge,  and  that  whether  the  conspiracy  be  to 
charge  a  man  with  criminal  acts,  or  such  only  as  may  affect  his  re- 
putation, it  is  sufficient,  {s) 
Such  confede-        Neither  is  it  any  plea  for  one  who  is  prosecuted  for  such  an 
racy  will  he       unlawful  confederacy,  that  nothing  more  was  intended  by  him  but 
naT.  thoil^h"'     ^^y  ^^  P^®  ^^  testimony  in  a  legal  course  of  justice  against  the 
the*  parties        paity»  to  whosc  prejudice  such  confederacy  is  supposed  to  have  been 
may  say  that     formed ;  for  notwithstanding  it  may  be  said  that  it  would  be  a  great 
on*Jt°p°yJ^     discouragement   to  legal  proceedings  to  make  persons  liable  to  a 
testimony  in  a    criminal  prosecution  for  barely  intending  to  give  their  evidence,  and 
l^al  course      it  would  be  a  prejudging  of  a  cause  to  try  the  truth  of  the  testimony 

(«)  I  Hawk.  P.  C.  c.  72,  8.  2.  329.   6  D.  &  R.  346. 

(•)  I^id.  (r)  1  Hawk.  P.  C,  c.  72,  i.  3. 

(p)  Reg.  «.  Best  and  another,  2  Lord  it)  Rex  v.  Rispal,  Black.  R.  36B.     3 

Raym.  Utl7.     1  Salk.  174.  Burr.  1320.     And  see  Pippet  v.  Hews, 

( j)  Rex  o.  Holltnghcrry,   4  B.  &  C.  5  B.  &  A.  634,  ante,  p.  6*J6,  note  (•). 
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intended  to  be  given  in  it  before  the  cause  itself  is  determined,  yet 
the  law  will  rather  venture  this  mischief  than  suffer  so  flagrant 
a  villany  to  go  unpunished.  However,  if  there  be  any  probability 
that  the  principal  cause  will  ever  be  tried,  it  seems  proper  to  apply 
to  the  Court  to  stay  the  trial  of  the  confederacy  until  tne  merits  of 
the  principal  cause  be  determined,  (t) 

It  is  observed  that  it  appears  not  only  from  the  words  of  the  But  the  con- 
statute,  but  also  from  the  plain  reason  of  the  thing,  that  no  confede-  &f  *'f7md** 
racy  whatsoever  to  maintam  a  suit  can  come  with m  the  words  oFthe  malicioui,  and 
33  Edw.  1,  stat'^S,  uiiTess  it  be  both  false^,  an4  malicious,  {u)    And  penommay 
several  persons  may  Iawfi3Iy*meetldgetheV  an3^  consiJIt  to  prosecute  consult  *MJJ^- 
a  guilty  person,  or  one  against  whom  there  is  probable  cause  of  sus-  ^^n. 
picion  ;  but  not  to  prosecute  one  that  is  innocent,  right  or  wrong,  (v) 
And  associations   to  prosecute  felons,  and  even  to  put  the  laws 
in  force  against  political  offenders  are  lawful,  (tv) 

In  the  tollowing  case  it  was  holden  that  a  certificate  by  justices  of  Mawbey'scase. 
the  peace  that  an  indicted  highway  is  in  repair,  is  a  legal  instrument.  Conspiracy 
recomised  by  the  Courts  of  law,  and  admissible  in  evicfence  after  con-  !l°,l!!7^?  ^  * 

•  i_i/^  1  •  /»  ^     t  course  oi 

viction,  when  the  lyourt  are  about  to  impose  a  nne :  and  that,  con-  justice,  by 
sequently,  it  was  illeiral  to  conspire  tt)  pervert  the  course  of  justice  producini  a 


false  certificate 


by  producing  a  false  certificate  m  evidence  to  influence  the  judgment  JJ ^wbway 
of  tne  Court     The  indictment  stated  that  a  highway  was  indicted  being  m  repair. 
as  being  out  of  repair,  and  a  plea  of  not  guilty,  but  that  it  was 
intended  to  apply  to  withdraw  the  plea  and  plead  guilty;   that 
t^o  justices  of  tne  county,  and  two  other  persons  conspired  to  pervert 
the  course  of  justice  and  impose  on  the  Court  by  pnnlucing  a  false 
certificate  from  the  two  defendants,  who  were  justices,  that  tne  road 
was  in  repair,  and  that  they  did  so.     There  was  a  verdict  against  the 
two  justices,  and  a  rule  was  obtained  to  arrest  the  judgment.    Upon  Argument  of 
showing  cause  against  this  rule  the  counsel  for  the  prosecution  went  the  counsel 
at  large  into  a  discussion  of  the  doctrine  and  nature  of  conspiracies.  '^'J^®  P"***" 
He  said  that  it  follows  from  the  very  nature  of  the  offence  ot  conspi- 
racy that  there  is  no  charge  of  any  specific  crime,  but  it  consists 
wholly  in  the  unlawful  combination;   and  this  will  appear  fully 
by  adverting  to   the  several   sorts  of  conspiracy  to  be  found  in 
the  Books.    1.  Wherethe  subject  matter  is  neither  malum  prohibitum  ^ 
n^r  malum  in  se,  as  "reJerred  to  the  individual :  butthe  criminality 
in*1aw"wiBi»  wholly  from  the  consgiracy.     Such  aff  an  ITgreeinent 
to  maintaiii  ^flch   OtBgrT  righfor  wiFong ;  (x)   or   a  combination 
amongst  iaoourers  or  mechanics  to  raise  their  wages,  (y)     So  where 
several  conspired  to  hiss  at  the  Birmingham  l^heatre,  fiord  Mansfield 
held  it  indictable,  although  each  might  have  done  so  separately,  (z) 
So  a  ^^mKinat^iip  KAturoen  officcrs  in  the  service  of  the  East  India 
Company,  to  resign  their  commissions  was  held  an  ill^al  act;  and 
consequently  a  resignation  tendere^under  those  circumstances  was 
held  not  to  be  a  determination  of  the  service,  (a)    2.  Where  the 
subject  matter  is  not  malum  prohibitum,  as  referred  to  the  individual, 
though  fi»a/tf 771  in  se  :  but  the  criminality  in  law  arises  from  the  con- 

(f)  1  Hawk.  P.  C.  c.  72,  8.  4.  Oaildhall,  1823. 

(«)  IHawk.  P.  C.  c.  72,  8.  7.  (*)  9  Co.  66. 

(e)  Reg.  e.  Best  and  another,  1  Salk.  (y)  8  Mod.  10. 

174.    And  tee  1  Hawk.  P.  C.  c.  72,  s.  7.  (2)  Anon.  B.  R.  18  or  19  Geo.  3, 

(w)  Rex  V.  Murray,  1  Chit  Bum's  Just  (a )  4  Burr.  2472. 

817.    Matth.   Dig.   90.    Abbott,  C.   J., 
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spiracjy  such  as  a  malicious  combination  against  a  trader^  ruin  him 

in  his  trade.  (6)     So  the  takmg  up  dead  bodies,  even  though  tbrtlie 

purposes  of  science  in  dissecting  them  is  now  held  an  mdictaUe 

offence  'per  9e  :  (c)  yet  formerly  it  was  not  so  considered,  but  even 

then  it  was  held  that  an  indictment  lay  for  conspiracy  to  do  so.  (d) 

A  fidse  indictment  is  no  crime  as  referred  to  the  individual,  {e)  bot 

a  conspiracy  for  that  purpose  subjects  the  offenders  to  the  villainous 

.  judgment  (  /)     The  private  slander  of  another  by  ^"  ia^^^J^Vf^  ^ 

J  not  indictable ;  but  copspuing  to  charge  another  with  slaudei 

j  matter  is  so,  {g)  &ougn  ud  leg!d'ebSfg(riTeriQ5ttUltty  pivIbHiSt 

'   And  in  {EiT'latter  case  it  was  held  that  the  quarter  sessions  had 

{'urisdiction  over  conspirators.  It  is  the  same  with  private  immora* 
ity,  which  is  only  indictable  when  coupled  with  a  conspiracy*  (i) 
So  two  or  more  joining  to  jdo  legal  acts  with  a  corrupt  ptent  may  be 
indicted,  {fc)  And  gnvate  deceitsT  coupjed  with  a  jconspiacy, 
are  indictable  on  that  accounT^  3.  The  third  head  of  conapincy 
^  \  b  where  ihe  subject"  matter  is  malum  prohibitum^  as  referred  to  the 
individual,  and  the  criminality  in  law  is  thereby  aggravated  if 
executed.  Of  this  nature  is  the  bare  attempt  to  subvert  religion,  (m) 
or  public  justice;  and  the  latter  will  apply  to  both  descriptions 
of  counts  in  the  indictment  Such  also  is  the  endeavour  to  diwwiadf 
witnesses  from  giving  evidence,  (n)  or  the  preparation  of  wit- 
nesses^ (o)  or  the  tampering  with  jurors.  ( j>)  ouch  are  pabKc 
frauds  in  trade,  (q)  or  public  cheats,  (r)  or  deceit  or  collusion  in  the 
King's  Courts,  or  any  consent  thereto,  {i)  4.  Where  there  is  a  baie 
conspiracy  unexecuted,  {t)  or  where  the  conspiracy  by  the  execution 
merges  in  a  higher  offence,  {u)  And  he  then  argued  that  the 
offence  chai^d  against  the  defendants  fell  within  the  principles 
of  the  above  cases.  In  giving  his  judgment  in  this  case,  Ashhiiret,  J., 
said,  ^'  The  principal  question  is,  whether  a  conspiracy  to  pervot 
the  course  of  justice  by  producing  in  evidence  a  mlse  certificate  be 
or  be  not  a  crime  ?  It  seems  to  me  that  a  greater  offence  can  hardfy 
be  stated  than  that  of  obstructing  or  perverting  the  coune  of  jusdoe, 
on  which  the  lives  and  properties  of  all  the  simjects  depend.  And 
Grose,  J.,  said,  *'  It  is  laid  aown  in  some  of  the  cases  that  an  attemp 
to  persuade  another  not  to  give  evidence  in  a  court  of  justice  is 
indictable ;  then  it  cannot  be  doubted  but  that  an  attempt  to  uualead 


(P)  1  Stra.  144.  1  LeT.  125.  Rex  v. 
Eccles  and  others,  B.  R.  24  Geo.  d,  /mK, 
p.  687. 

(e)  Rex  e.  Lynn,  2  T.  R.  733. 

(d)  Rex  V.  Young,  cited  in  2  T.  R.  733. 
Thu  was  an  indictment  for  a  conspiracy  to 
prevent  tbe  burial  of  a  corpse.  And  see  a 
precedent  for  socli  a  conspiracy,  2  Chit 
Grim.  I«.  36« 

(e)  1  Ed.  3,  sut  2,  c.  U.  2  Black. 
R«p.  1328,9. 

(/)  Ibid.  See  as  to  the  jndgmeut, 
jml,  p.  704. 

ig)  1  Lev.  62.     1  Vent  304. 

(A)  1  Salk.  174.  1  Stra.  193.  3  Burr. 
1320. 

(0  1  Salk,  382,  552.  3  Burr.  1434, 
1B78.  2  Lord  Raym.  1031.  4  St  Tr. 
515. 

(A)  Rex  V.  Robinson  and  others,  1 
Leach,  37.    8  Mud.  321.     1  Wils.  41.    3 


Burr.  1439. 

(0  6  Mod.  42,  301.  2  Bur.  1 127.  % 
Stra.  866. 

(m)  Fitsg.  66. 

(a)  1  Hawk.  P.  C.  c  21,  s.  15.  2 
Stra.  904.  AndseeRexp.  Steventoaaii 
others,  2  East  R.  362. 

(o)  Hob.  271.    3  Inst  106.  2  Show.  1. 

ip)  1  Sannd.  300.  1  Lord  Rayn.  148. 
1  Burr.  510.  Rex  v.  JoQifle,  4  T.  R.  265. 
Co.  Lit  157. 

{q)  1  Sess.  Cas.  217.  Comb.  16.  1 
Sid.  409.     1  Ventr.  13. 

(r;  5.  St.  Tr.  486.  1  Latch.  202.  I 
Roll  Rep.  2.  2  Lord  Raym.  865.  1 
Barnard.  330. 

(«)  3  Edw.  1,  c.  29.     2  InM.  212,  217. 

(0  1  Lev.  62,  125l  1  Vent  304.  3 
Burr.  1320.  1  Lord  Raym.  379.  1  Salk. 
174.    1  Stnu  193.     T.  Raym.  417. 

(v)  1  Lord  Raym.  711. 


CHAP.  II .  ]  OJ  Conspiracy.  ^ '  ^ 

the  Court  by  misrepresentation  is  equally  criminal.  The  course  of 
justice  is  perverted  if  the  certificate  of  the  justices  be  iaise.  If  they 
agree  to  certify  that  a  road  is  in  repair  for  the  purpose  of  perverting 
the  course  of  justice  it  is  a  crime  and  indictable ;  and  it  is  not  neces- 
sary that  they  should  know  at  the  time  of  such  agreement  that  the 
road  is  out  of  repair ;  it  is  sufficient  that  they  did  not  know  ihat  the 
fiict  which  they  certified  to  be  true  was  true."  And  Lawrence,  J., 
8aid»  ^^  The  question  is,  whether  a  conspiracy  to  do  an  act  fix>m  which 
the  public  may  receive  any  damage  be  or  be  not  indictable? 
At  first  I  thought  this  a  very  doubtfiifcase,  because  it  struck  me  that 
this  was  an  act  by  which  the  public  would  not  suffer,  as  the  Court 
at  the  assizes  were  not  bound  to  receive  the  certificate  of  the  defend- 
ants»  it  not  being  on  oath.  But  on  examination  it  appears  that  the 
practice  of  receiving  the  certificates  of  magistrates  respecting  the 
state  of  roads,  has  existed  as  far  as  the  memory  of  living  persons 
extends,  and  the  Books  carry  it  still  farther  back.  I  have  not  been 
able  to  discover  how  or  when  the  practice  of  receiving  these  cer- 
tificates arose :  but  a  practice  that  has  been  adopted  in  the  Courts  at 
least  as  long  back  as  the  reign  of  Charles  the  First,  goes  a  great  way 
to  show  what  the  law  is  upon  the  subject.  And  this  is  not  the  only 
instance  of  receiving  certificates  in  evidence ;  certificates  of  bishops 
with  respect  to  marriages  are  received ;  the  customs  of  London  are 
certified  by  the  recorder,  so  formerly  were  certificates  received  firom 
the  captain  of  Cal^ ;  and  in  Cro.  Eliz.  502,  3,  this  Court  said  that 
they  would  give  credit  to  the  certificates  of  the  Judges  in  Wales 
respecting  the  practice  of  their  Court,  and  that  the  custom  of 
the  Court  is  a  law  in  that  Court**  (x) 

Where  the  plaintiff  had  been  arrested  for  38^  at  the  suit  of  Cohen,  oonnmcy  by 
and  Blake  haa  become  bail  for  her,  and  some  proceedings  had  been  auii  and 
taken  against  him  as  bail,  and  Blake,  Cohen,  SwayBland,  and  Solo-  ^^^^L^irit 
men  went  to  the  plaintiff's  lodgings,  and  Blake  sidd  he  must  have  ^omUiede-  ^ 
his  money  or  the  plaintiff  must  so  to  gaol,  and  stated  that  Swaysland  fendtnt. 
and  Solomon  were  officers,  which  was  not  the  fact ;  and  the  plaintiff 
being  firightened,  delivered  to  Blake  a  watch  and  other  articles,  and 
Swaysland  and  Solomon  wrote  two  papers,  which  were  signed  by  the 
plaintiff  and  Blake,  and  which  papers  stated  that  the  articles  were 
^posited  with  Blake  as  a  security,  and  that  he  should  be  at  liberty 
to  sell  them  within  forty-two  days  unless  he  was  paid  in  the  mean- 
time ;  Lord  Lyndhurst,  C.  B.,  held  that,  as  the  defendants  all  acted 
in  concert,  they  were  guilty  of  a  conspuracy,  for  which  they  might 
all  have  been  indicted,  {y) 

In  a  recent  case  it  was  holden  to  be  an  indictable  offence  to  con-  Dc  Bereog**s 
8[Hre  on  a  particular  day  by  fidse  rumours  to  raise  the  price  of  the  <^^«*  . 
pubUc  government  funds,  with  intent  to  injure  the  subjects  who  ^^"^jJJ^^ 
should  purchase  on  that  day,  and  that  the  indictment  was  well  of  the  public 
enough  without  specifying  the  particular  persons  who  purchased  as  fuiMbona 
the  persons  intenaed  to  be  injured,  and  that  the  public  government  ^'^^^.  ^ 
funcM  of  this  kingdom  might  mean  either  British  or  Lish  fimds,  moun. 
which  since  the  Union  were  each  a  part  of  the  United  Kingdom. 
After  the  amiment  upon  the  motion  in  arrest  of  judgment,  Lord 
Ellenborou^,   C.  J.,  said,  ^'  I  am  perfectly  clear  that  there  is 

(x)  Rex  9.  Mawbey  and  othen,  6  T.  R.  (y)  Bloomfipld  p.  Blake,  6  C.  &  P.  75. 

619  to  638. 
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Conspiracy  to 
impoverish 
the  farmers  of 
the  eicise. 


To  raise  the 
price  of  oil. 

Po1Iman*8  case. 
Conspiracy 
to  obtain 
money  by  pro- 
curing from 
the  lords  of 
the  treasury 
the  appoint- 
ment of  a  per- 
.  son  to  an 
office'  in  the 
customs. 


not  any  ground  for  the  motion  in  arrest  of  judgment  A  public 
mischief  is  stated  as  the  object  of  this  conspiracy ;  the  conspiracy  is 
by  false  rumours  to  raise  the  price  of  the  public  funds  and  securities^ 
and  the  crime  lies  in  the  act  of  conspiracy  and  combination  to  ei&ct 
that  purpose,  and  would  have  been  complete,  although  it  bad 
not  been  pursued  to  its  consequences,  or  the  parties  had  not  been 
able  to  carry  it  into  effect  The  purpose  itself  is  mischievojMy  ' 
it  strikes  at  tne  price  of  a  vendible  cotarflodHy  fe  the  market,  and  tf 
it  gives  a  fictitious  price  by  means  ot  false  rumours  it  is  a  fraud 
levelled  agamsl  all  tllti  public,  for  il  IS  Against  all  such  as  may 
possibly  have  any  thing  to  do  with  the  funds  on  that  particular  day.* 
'  ^^yley^  J*9  said,  ^^  It  is  not  necessary  to  constitute  this  an  offence 
that  it  should  be  prejudicial  to  the  public  in  its  aggregate  capacity, 
or  to  all  the  king's  subjects,  but  it  is  enough  if  it  be  prejudicial  to  a 
class  of  the  subjects.  Here  then  is  a  conspiracy  to  effect  ag  illegaL 
end,  and  not  only  so  but  to  effect  it^Jby  illegal ^gifians,  becagse 
•to  raise  the  funds Jb^alse^mours  is  by  ulegai^eansr  And  the  end 
is  illegal,  for  it  is  to  create  a  temporSfv  rise  m  tbe  funds  wij^houtanv 
foundation,  the  necessary  consequence  of  which  must  be  to  pi^a- 
dice  all  those  who  become  purchasers  during  the  period  of  that 
fluctuation.**  And  by  Dampier,  J.,  '^  I  own  I  cannot  raise  a  doubt, 
but  that  this  is  a  complete  crime  of  conspiracy  according  to  any  de- 
finition of  it  Th^jofiflps  used  are  wrong,  they  were  fel^  rumours ; 
the  object  is  wrong,  it  was  to  give  a  false  vdue  to  a  commodi^ 
in  the  public  market,  which  was  mjunous  to  those  who  had  to 
purchase."  (z) 

In  the  argument  upon  the  foregoing  case  an  authority  was  cited 
where  the  defendants  being  acquitted  of  all  but  conspiring  to  impo- 
verish the  farmers  of  the  excise,  it  was  objected  that  there  was 
no  offence:  but  the  Court  held  it  well,  because  the  information 
showed  that  the  excise  was  parcel  of  the  revenue  of  the  Crown,  and 
so  the  impoverishment  of  ue  farmers  of  excise  tended  to  prejudice 
the  revenue  of  the  Crown,  (a) 

It  seems  that  parties  may  be  guilty  of  a  conspiracy  to^raige 
the  price  of  oil  bj  making  fictitious  sales,  (ft) 

A  conspiracy  to  obtain  monSyi5y' procuring  from  the  lords  of  the 
treasury  tne  appointment  of  a  person  to  an  office  in  the  customs  is  a 
misdemeanor  at  common  law.  The  counsel  for  the  defendant  pro- 
posed to  argue  that  the  indictment  was  bad  on  the  face  of  it,  as 
It  was  not  a  misdemeanor  at  common  law  to  sell  or  to  purchase 
an  office  like  that  of  a  coast  waiter,  and  that  however  reprehensible 
such  a  practice  might  be,  it  could  only  be  made  an  indictable 
offence  by  act  of  Parliament  But  Lord  r^llenborough,  C.  J.,  said, 
*^  If  that  be  a  question  it  must  be  debated  on  a  motion  in  arrest  of 
judgment,  or  on  a  writ  of  error.  But  after  reading  the  case  of  Rex 
V.  Vaughan^  (c)  it  will  be  very  difficult  to  argue  that  the  offence 
chained  in  the  indictment  is  not  a  misdemeanor."    And  Grose,  J., 


(«)  Rex^^DeBerenger  and  others, 

3M.&^rTr — ~""   ""    "    ^  "" 

Xa)  Rex  r.  Starling,  1  Sid.  174. 

(A)  Rex  V.  Hilbers,  2  Chitty  Rep.  163. 
This  was  a  motioo  for  a  criminal  informa- 
tion for  a  conspiracy  to  raise  the  price 


of  oil  by  '"■tilMT.tctitBO"*  ^^  and  die  4 

t!ourt  held  that  it  ""T*  Tlpp**'  *^*  tTO  | 

combined  toffether,  ng^jt  was  no  offence  for  j 
an  individttafseparatgrv  to  endeaTOur. 

(c)  4  Bu7r.  UU,     Ante,  vol.  l.p.  147.  t 
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in  passing  sentence^  likewise  observed  that  there  could  be  no  doubt 
that  the  indictment  was  sufficient,  and  that  the  offence  charged  was 
clearly  a  misdemeanor  at  common  law.  (d) 

Precedents  are  to  be  met  with  in  the  Books  of  indictments  for 
iracies  to  commit  riots,  {e)  And  in  one  case,  it  was  said 
J  a  learned  Judged  with  respect  to  premeditated  and  systematic 
tumults  at  a  theatre,  that  **  the  audience  have  certainly  a  right  to 
express  by  applause  or  hisses  the  sensations  which  naturally  present 
themselves  at  the  moment;  and  nobody  has  ever  hindered,  or  would 
ever  question  the  exercise  of  that  right  But-  if  any  body  of  men 
were  to  go  to  the  theatre  with  the  settled  intention  of  hissing  an 
actor  or  even  of  damning  a  piece,  there  can  be  no  doubt  that  such  a 
deliberate  and  preconcerted  scheme  would  amount  to  a  conspiracy, 
and  that  the  persons  concerned  in  it  mi^t  be  brought  to  punisn* 
raent"  (/) 

Where  some  of  the  counts  of  an  indictment  charged  the  defendant 
with  conspiring  to  cause  a  great  number  of  persons  to  meet  together 
for  the  purpose  of  exciting  digcontent  and  disaffection  in  the  minds 
of  the  subjects  of  the  (Jueen«  and  for  the  purpose  oj  exciting  the  said 
subjects  to  hatred  and^contemfi  of  the  government  an  Jconsti tu tion , 
anait  appeared  That  aTlarge  numBer*of  'persons  had'^assemBTed  at 
meetings,  at  which  violent  speeches  had  been  made  respecting  the 
government  and  constitution  and  the  people's  charter.  Alderson, 
B.,  told  the  jury,  "  The  mnpose  which  the  defendants  had  in  view, 
as  stated  by  the  prosecutors,  was  To  excite'disaffecl^^^ 
but  the  defendants  say  that  their  purpose^'Wad  by' reasonable  argu- 
ment and  proper  petitions  to  obtain  the  five  points  mentioned  by 
their  learned  counsel  If  that  were  so,  I  think  it  is  by  no  means 
ill^al  to  petition  on  those  points.  The  duration  of  rarliaments 
and  the  extent  of  the  elective  franchise  have  undergone  more  than 
one  change  by  the  authority  of  Parliament  itself;  and  with  respect 
to  the  votii^  by  ballot,  persons  whose  opinions  are  entitled  to  the 
highest  respect  are  found  to  differ.  There  can  also  be  no  illegality 
in  petitioning  that  members  of  Parliament  should  be  paid  for  their 
services  by  their  constituents ;  indeed,  they  were  so  paid  in  ancient 
times,  and  they  were  not  required  to  have  a  property  qualification 
till  the  reign  of  Queen  Anne,  and  are  now  not  re(}uirea  to  have  it 
in  order  to  represent  any  part  of  Scotland  or  the  English  Universi- 
ties.'' And  the  learned  Baron  directed  the  jury  to  say  whether  they 
were  satisfied  that  the  defendants^'S^iiipired  U)'  excite  disaffection^^ 
and  if  they  were  to  find  tbem  guilty  ot  conspiracy?  (^) 

Several  cases  have  occurred  in  which  the  conspiring  and  con- 
triving, by^  sinister  means,  to  niamr  a  paiiper  ot^ne  parish  tp  a 
settled  innabitant  of  anothfirT  in  order  to  Dnng  a  charge  .upon  it, 
have  been  considered  as  indictable  offences.  (A)  It  is  observed 
respecting  a  conspiracy  of  this  kind,  that,  considering  the  offence 
as  a  prostitution  of  the  sacred  rites  of  marriage,  for  corrupt  and 
mercenary  purposes,  and  that,  by  artful  and  sinister  means,  per- 


Conspiracies 
to  commit 
riots. 


iCHinapiraeiei 
to  excite 
discontent  uid 
disaffection. 


Conspirin^r  to 
marry  paupers, 
in  order  to 
charge  a 
parish. 


(tf)  Rex  0.  Pollman  and  others,  2  Campb. 
229. 

(€)  2  Chit.  Crim.  L.   606,  note  (a). 
See  Reg.  v.  Vincent,  9  C.  &  P.  91. 

(/  )  By  Mansfield,  C.  J.,  in  Clifford  v. 
Brandon,  'Z  Campb.  369. 


(g)  Reg.  V   Vincent,  9  C.  &  P.  9U  - 
(A)  R^nCTafranl,  rSiiH.  2106.    Rex 
V.  Herbert  and  others,  1  East,  P.  C.  c.  1 1, 
8.  11,  p.  461 .    Rex  e.  Compton  and  othen» 
Cald.  246.     B  Mod.  320. 
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lonii  are  seduced  into  a  connection  for  life  without  any  indination 
of  their  own,  and  contrary  to  that  freedom  of  chiQioe  which  is  pe- 
culiarly required  in  forming  ao  close  an  union,  and  on  which  the 
happiness  of  them  both  so  entirely  depends;  and  this  for  the  sake 
of  some  eain  or  saving  to  others  who  oring  about  such  marriage ; 
in  this  ught  it  seems  a  fit  ground  for  criminal  cognizance,  not 
only  as  bein^  a  great  oppression  upon  the  parties  themselTea  morr 
immediately  mterested,  but  as  an  ofience  against  society  in  general* 
being  an  abuse  of  that  institution  by  which  society  is  best  continued 
and  le^  descents  pieserved,  and  a  perversion  of  the  purposes  for 
which  It  was  ordained,  (i)  But  where,  upon  an  indictment  against 
parish  officers  for  a  conspiracy  of  this  kind,  it  appeared  that  a  man 
T  of  one  parish  having  gotten  a  woman  with  child  belonging  to  another, 

the  defendants  had  agreed  with  the  man  (who  was  of  the  age  of  29)^ 
with  the  approbation  of  his  father,  to  give  him  two  guineas  if  he 
would  marry  the  woman,  and  that  he  afterwards  married  her  on 
sudi.  condition,  and  received  the  money  from  the  defendants  imme- 
diately afler  the  marriage ;  and  it  was  also  sworn,  both  by  the  man 
and  the  woman,  that  they  were  willing  to  marry  at  the  time ;  Buller, 
J.,  directed  an  acquittal,  notwithstanding  the  proof  of  the  money 
having  been  given  to  procure  such  consent ;  ana  this  after  the  puta- 
tive .fuher  had  been  taken  up  under  a  magistrate's  warrant,  ana  was 
inx:u8tody  of  the  overseers.  And  that  learned  Judge  held  it  necea- 
sary,  in  support  of  such  an  indictment,  to  shew  that  the  defendants 
had  made  use  of  some  violence,  threat^  or  contrivance,  or  used  some 
sinister  means  to  procure  the  marriage  without  the  voluntarv  consent 
or  inclination  of  tne  parties  themselves ;  and  that  the  act  of  marriage 
being  in  itself  lawful,  a  conspiracy  to  procure  it  could  only  amount 
to  a  crime  by  the  practice  of  some  unaue  means.  (9) 

In  a  case  where  the  indictment  stated  the  marriage  to  have  been 

Erocured  bv  threats  and  menaces  against  the  peace,  &c.,  it  was 
olden  to  be  sufficient,  without  averring  in  terms,  that  tbe^mar- 
riage  was  against  the  will  or  consent  of  the  parties^  though  that 
must  be  proved,  (k) 

And  it  has  since  been  held  that  an  indictment  does  not  lie  for 
conspiracy  merely  to  exonerate  one  parish  fix>m  the  chaige  of  a 
pauper  and  to  throw  it  on  another,  nor  for  conspiring  to  cause  a 
male  pauper  to  marry  a  female  pauper  for  that  purpose,  it  not  being 
stated  that  the  conspiracy  was  to  effect  such  marriage  by  foioe, 
threats,  or  fraud,  or  mat  it  was  so  eflected  in  pursuance  of  the  con* 
spiracy.  (/)  An  allegation  in  such  an  indictment  that  a  poor  un- 
married woman  in  a  parish  was  with  child  is  not  equivalent  to  an 
allegadon  that  she  was  charseable  to  such  parish,  (ml)  And  it  has 
been  doubted  whether  an  aUegation  that  tne  defendants  oonflpirecl 
together  for  the  purpose  of  exonerating,  is  equivalent  to  an  allega- 
tion that  they  conspired  to  exonerate,  (n) 

(0  1  Eatt,  P.  C.  c  11,  s.  11,  p.  461.  Boiler,  J.«  Exeter  Sum.    Am.   1792.     1 

(f*)  Rex  9.   Fowler   and   otbon,  oor.  East,  P.  C.  c.  11,  s.  II,  p.  4^ 

BulW.  J.,  Taunton  8pr.  Afls.   1788.     1  C/)  Rex 9. Seward,  1  A.&R  706.  3  N. 

Eaft,  P.  Cell,  1. 11,  p.  461.     And  the  &  M.  567. 

learned  Jadge  said  that   this  point   had  (m)  Per  Lord   Denman,  C    J.,  aad 

been  so   ruled  sereral    times  by  soveral  Taunton,  J.,-  ibid. 

Judges.  (n)  Per  Williams,  J.,  ibid.,  citing  Rex 

(A)  Rex  r.  Parkbouseand  Trcmlct,  cor.  v,  Nield,  6  East,  417.     But  see  Rex    t. 


Rex  e.  Seward. 
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Upon  an  indictment  for  conspirine  tof^ther,  and  giviog  the 
hiuband  monev  to  marry  a  poor  nelplen  woman,  who  was  an  i«- 
hahitant  of  B.,  in  order  to  setde  her  in  the  parish  of  A.,  where  the 
hoabaod  was  settled,  judgment  was  arreated,  because  it  was  not 
averred  that  ahe  was   last  legally  settled  in  B.  (o)     But  it  is  ob-  ' 

served,  that  it  seems  to  be  perfectly  immaterial  where  the  woman's 
settlement  was,  if  it  were  not  in  A.,  provided  that  ftct  distinctly 
n>peared.  {p)  It  ia  further  said,  however,  that  it  is  usual  to  aver 
the  setdements  of  the  parties  in  tfieir  respective  parishes,  and  ,  '  /  ' 
also  that  the  woman  was  chai^able  to  her  own  parish  at  tl^  ' ') 
rime,  thoi^h  this  latter  has  never  been  adjudged^  to  be  iiecessdry, 
nor  seems  to  be  required  according  t/o  the  general  rules  which, 
govern  the  ofience  of  conspiracy,  (y)  '  It  should  setrti  that  in  such 
cases  both  the  purpose  and  the-means  used  are  clearly  unlawfuL  "     .* 

Conspiring  to  let  a  pauper  land  to  the  intent  th;it  he  may  gain 
a  settlement  is  UlegaL  (r) 

Conspiriti^  to  charge  #  man  with  being  the  Uther  of  a  bastard  CoDipine^io 
child,  with  ml£^t  to  extort  money  from  him,  is  imiictable;    and  charge  imu  - 
where  the  object  b  stated  to  be  to  extort  moner,  it  is  immaterial  tHibpr  uf « ""^ 
whether  the  woman  is  or  is  not  pregnant.  («)     And  conspiring  to  burcnirhild. 
make  such  a  charge,  though  without  any  intent  to  t^xtort  money,     .. ' 
is  indictable;   and  it  is  not  neceaaary  to  state  in  the  indictment 
that  the  chuge  was  lalse,  or  that  the  child  was  likely  tu  be  charge- 
able.    The  Court  doubted  upon  the  objecdun  that  the  charge  waa  ■ 
not  stated  to  be  blse,  but   tdtimately   they   held   the   indictmeot 
to   be   su£Bcient,  as  the   defendants  were    at   least  charged,  ^^ 
ocmspiring  to  accuse   the  prosetsittor  of  fornication,   and  ahlioughi   , 
that  was  spititual  debmation,  conspiring  to  do  it  was  a  temporal 
odfeoce.  (t) 

The  fr»ids  practised  by  swindlers  may  somerimes  be  indictable  conau     ' 
aa  conspiracies.     In  a  ease  which  has  been  menUoned  in  a  former  ton^^uid. 
part  of  this  Work,  (u^  where  the  ppSctiretL  bfd  been  acquitted  i^)oa '  Hney'i  cue. 
a  charge  of  forgery,  he  was  aft«'^ilrdB  indicted  with  two  of  Ws  aa-  Contpirinj  to 
sociates  for  a  conspiracy  to  defraud.     The  ^dictmeot  charj^  diat  dU^.'JJi^ 
the  defendants  Ilevey,  Beatty,  anii  M'CartT,  fraudtilently  and  on-  uce of a^ 
lawfally  conspired  that  Beatty  a&il^Jd^-*T^te  his  acceptance  to  a  •r««'tiuje. 
certain  paper-writing,  piurporting  to  be  a  bill  of  excbaiwe,  &c  (thf 
tenor  ot  which  was  set  out)   in  order  that  Hevej  mignt,  by  sucn 
acceptance,  and  by  the  name  M'Carty  being  indorsed  on  the  back 
thereof  n^^tiate  the.  said  p^>er-writing  as  a  good  bill  of  exchange, 
truly  drawn  at  Bath,  by  one  Jer.  Connell,  for  Smith  and  Ca,  as 
poitnets  in  the  bu^ess  of  bankers,  under  the  style  of  Bath  Bank,  as 
persons  well  knovrn  to  them  the  said  defendants,  and  thereby  frau- 
dulently to  obtain  from  die  king's  subjects  goods  and  monies;  that 
Beatty,  in  pursuance  of  such  conspiracy  and  agreement,  did  fraudu- 
lendy  and  unlavrfully  write  Ait  acceptance  to  the  sud  paper-writing  to 

Bk^wa;,  fi  B.  &  Aid.  527,  wbere  it  ww  {a>  Rai  ■.  Edmnb  lad  otlieni  8  Hod. 

bela  tut  in  ■  onrictioQ  for  ittending  a  320. 

■  combinitioa  of  (p)  1  Eut,  P.  C.  c.  II,  s.  II,  p.  463. 

•  ■    ■  ■  ij)  Id.  ibid. 

It)  Per  car.  8  Mof.  B30. 
poBB  Qi  ooMininp,    wci«  ■jDQDjniQDi  men  (i)  Rei  v.  AnnitroD^,  1  VcDtr*  304.    I 

the  Tordi  ■■  to  obttin."  in  Ibe  39  &  ii\  Lex.  62.     8id.  6S. 
Geo.   3,  c.  106,  *.  4,  end  Rex  v.  yiM  (I)  Reg.  v.  Brat,  2  Lord  Rnym.  1167, 

dmbted  b;  Lord  TcDterden,  C.  J.  (a)  .fMr,p.  336. 
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number  of 
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Conspiracy  to 


the  tenor  following,  viz.,  "Accepted,  20  Nov. — 81,  R.  B.,"  well  know- 
ing the  firm  of  Smith  and  Ca  to  be  fictitious;  that  the  defendants 
procured  the  indorsement  "  B.  M*Carty  "  to  be  written  on  the  same, 
and  that  the  said  Hevey,  in  pursuance  of  such  fraudulent  conspiracv, 
did  utter  the  said  paper-writing  to  one  S.  Read,  as  and  for  a  good 
bill  of  exchance,  truly  drawn,  &&,  and  accepted  by  the  said  Beacty 
as  a  person  able  to  pay  the  said  sum  of  30^,  in  order  to  negotiate 
the  same,  and  by  means  thereof  did  firaudulently  obtain  a  gold  watch, 
value  twelve  guineas,  and  71,  8«.  in  money ;  whereas,  in  tmth,  at 
the  time  of  drawings  accepting,  and  uttering  the  said  bill,  there 
were  no  such  persons  as  Smith  and  Co.  in  the  business  of  bankers 
at  Bath,  and  the  said  Beatty  was  not  of  sufficient  abiti^  to  pay 
the  said  30/.,  they,  the  defendants,  well  knowing  the  same,  ftc, 
whereby  they  defiauded  the  said  S.  Read  of  the  said  ffoods  and 
monies.  The  facts  so  charged  being  fiilly  proved  the  aefendants 
were  convicted,  {v) 

A  conspiracy  to  raise  money  by  means  of  a  bill  importing  to  be  a 
country  bank  bill,  where  there  is  no  such  bank,  and  none  of  the 
parties  are  of  ability  to  pay  the  bill,  is  indictable,  {u) 

In  a  case  of  later  occurrence  the  defendants  were  convicted  on  an 
indictment  which  charged  them  with  a  conspiracy  to  cause  them- 
selves to  be  believed  persons  of  large  property  for  the  purpose  of 
definuding  tradesmen,  (x) 

Where  in  an  action  for  slander  it  appeared  that  certain  brokers 
were  in  the  habit  of  agreeing  together  to  attend  sales  by  auction,  and 
that  one  of  them  onlv  should  bid  for  any  particular  article,  and  that 
after  the  sale  they  should  have  a  meeting,  consisting  of  themselves 
only,  at  another  place,  to  put  up  to  sale  among  themselves,  at  a  fair 
price,  the  goods  that  each  had  bousht  at  the  auction,  and  that  the 
difference  oetween  the  price,  at  which  the  goods  were  bought  at  the 
auction,  and  the  fair  price  at  this  private  resale,  should  be  shared 
among  them ;  Gumey,  B.,  was  of  opinion  that,  as  owners  of  goods 
had  a  ri^ht  to  expect  at  an  auction  that  there  would  be  an  open 
competition  fi*om  the  public,  if  a  knot  of  men  went  to  an  auction 
upon  an  agreement  among  themselves  of  the  kind  that  had  been 
described,  they  were  guilty  of  an  indictable  offence,  and  might  be 
tried  for  a  conspiracy,  (y) 

Where  an  indictment  alleged  that  a  certain  joint-stock  company 
had  been  established,  the  capital  of  which  was  to  consist  of  200ii 
shares,  and  charged  the  defendants  with  conspiring  to  fieibricale  a 
great  number  of  other  shares  in  addition  to  the  said  2000,  and  it 
appeared  that  the  company  had  not  been  l^ally  established; 
Abbott,  C.  J.,  was  of  opinion  that  if,  in  point  of  ract,  a  combination 
to  the  effect  stated  in  the  indictment  were  made  out,  such  conduct, 
in  point  of  law,  constituted  an  offence  punishable  in  a  criminal  way« 
notwithstanding  the  original  imperfection  of  the  company's  forma- 
tion, (sr) 

The  selling  unwholesome  provisions  is,  as  we  have  seen,  an  in- 


M  Rex  9.  Hevey,  Beatty,  tnd  M'Carty, 
1782.  2  Eart,  P.  C.  c.  19,  i.  6,  p.  858, 
note  (a). 

(w)  Anonymous,  1783.  MSS.  Raylcy,  J., 
Rose.  Cr.  Evid.  368.      Qturre  whether  this 


be  not  A  note  to  the  preceding 

(x)  Rex  9.  Roberts  and  othera,  1608, 
cor.  Ellenboroagh,  C.  J.,  I  Campbi  399. 

(y)  Levi  9.  hen,  6  C.  &  P.  239. 

(«)  Rex  9.  Mott,  2  C.  &  P.  521. 
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dictable  ofiexice ;  and  the  following  case  of  bartering  bad  and  unr  Urter  mu 
wholesome  wine  appeajs  to  have  been  treated  as  a  conspiracy,  wholewme 
The  indictment  charged  that  the  defendants  &lselj  and  deceitfully  1|^®' 
intending  to  defraud  Thomas  Chowne,  of  divers  of  his  eoods,  &c.,  yg^^ 
together  deceitfully  bargained  with  him  to  barter,  sell,  ana  exchange  boiirgh*g  case. 
a  certain  quantity  of  pretended  wine,  as  good  and  true  new  Por- 
tugal wine  of  him  the  said  Fordenbouigh,  for  a  certain  quantity  of 
hats  of  him  the  said  Chowne ;  and  that,  upon  such  bartering,  &c.,  the 
said  FordenbouTffh  pretended  to  be  a  merchant  of  London,  and  to 
trade  as  such  in  JPortugal  wines,  when,  in  fact,  he  was  no  such  mer- 
chant, nor  traded  as  such  in  wines ;  and  the  said  Mackarty,  on  such 
bartering,  &c.,  pretended  to  be  a  broker  of  London,  when,  in  fact, 
he  was  not,  and  that  the  said  Chowne,  giving  credit  to  the  said 
fictitious  assumptions,  personating  and  deceits,  did  barter,  sell, 
and  exchange,  to  Fordenbourgh,  and  did  deliver  to  Mackarty,  as 
the  broker  oetween  the  said  Chowne  and  Fordenbourgh,  for  the 
use  of  Fordenbourgh,  a  certain  quantity  of  hats,  of  a  certain  value, 
for  so  many  hogsheads  of  the  pretended  new  Portugal  wine ;  and 
that  Mackarty  and  Fordenbourgh,  on  such  bartering,  &c.,  affirmed 
that  it  was  true  new  Lisbon  wine  of  Portugal,  and  was  the  wine 
of  Fordenbourgh,  when,  in  fact,  it  was  not  Portugal  wine,  nor  was 
it  drinkable  or  wholesome,  nor  did  it  belong  to  Fordenbourgh,  to 
the  great  deceit  and  damage  of  the  said  Chowne,  and  against  the 
peace,  &a  (a)  It  is  observed  of  this  indictment,  which  was  for  a 
cheat  at  common  law,  that  though  it  did  not  charge  that  the  de-* 
fendants  conspired  eo  nomime,  yet  it  charged  that  they  together, 
&C.,  did  the  acts  imputed  to  them,  which  might  be  considered  to 
be  tantamount  (6)  The  case  was  considered  as  one  of  doubt  and 
difiSculty,  but  it  seems  that  judgment  was  ultimately  given  for  the 
crown,  on  the  ground  that  the  onence  was  conspiracy.  (c\ 

We  have  seen  that  all  confederacies,  wrongfully  to  prejudice  a  Icompirtcv  \o 
third  person,  are  considered  as  higbly' criminal  at  common  Taw.  (cQ  kolemniie  a 
And  where  a  woman,  living  in  the  service  of  her  master,  conspired  ' 
with  another  man  that  he  should  personate  her  master,  and  in  that 
character  should  solemnize  a  marriage  with  her,  which  was  accord- 
ingly done,  for  the  purpose  of  afterwards  raising  a  specious  title  to 
the  property  of  the  master;  the  gist  of  the  indictment  was  for  the 
conspiracy,  and  the  conviction  was  founded  on  that  ground.  And 
it  was  considered  in  this  case  that,  though  no  actual  injury  was 
proved,  yet  it  was  the  province  of  the  jury  to  collect,  from  all  the 
circumstances  of  the  case,  whether  there  was  not  an  intention  to  do 
a  future  injury  to  the  person  whose  name  was  assumed,  ie) 

And  a  conviction  has  taken  place  upon  an  indictment,  which  Conipiracy  to 
chai^ged  that  M.  A.  Wrench  was  a  person  of  ill-fame  and  bad  cha-  procure  a 
racter,  and  a  common  prostitute,  and  that  W.  B.  Serjeant  was  an  p»*ni«ge  with 
infant  vrithin  the  age  of  21  years,  and  that  M.  A.  W.  and  P.  D.  and  ^."^^  * 
S.  J.,  intending  to  defraud  the  said  W.  B.  S.  of  his  property,  con-  tained  by  a 
spired  for  the  purpose  aforesaid  to  procure  a  marrii^  to  be  solem-  ^^^  o***»« 

(a)  lUg.  V.  Mackarty  and  Fordenbourgh,      Leachy  37.^    2  East,   R  C.  c.  20,  s^  6, 
2  Lord  Raym.  1 179.    2  Eaat,  P.  C.  c.  18, 


p.  Tuio.    i^e  Wade  ».  Broughton,  3  Tea.  \  ^ 
&  B.   172,  that  persons  conspinngjo  pro-  ' 


s.  5,  p.  82-3.  &  B.   172,  that  persons  conspiringjo  pro- 

(6)  2  East,  P.  C.  c.  18,  s.  5,  p.  824.  cure  the  marriage  of  a  female  forjhfi^saEe 

(e)  2  East,  ibid.     And  seeoiUe,  p.  281.  of  hci*  fpftunc  ro¥p6e  m^icted  for  a  con- 

(<0  ^i»r«,p.  674.  spiracy. 
(«)  Rex   V.    Taylor   and   Robinson,   1 


/ 
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nised  between  the  said  W.  B.  S.  and  the  said  M.  A.  W.,  by  meaiw 
of  a  fidae  oath  to  be  taken  by  the  said  M.  A.  W.,  and  by  diveis  fidse 
pretences,  and  without  the  consent  of  the  mother  of  the  said  W.  B.  S^, 
nis  fiither  being  dead»  and  that  the  said  M.  A.  W.  and  P.  D.,  and 
S.  J.9  in  porsuance  of  the  said  conspiracy,  did  prevail  on  the  said 
W.  B.  S.  to  consent  to  marry  the  said  M.  A.  W.,  and  by  means  of 
such  persuasion,  and  by  means  of  a  false  oath  taken  by  the  said 
M.  A.  W.y  in  order  to  obtain  a  license  for  the  solemnization  of  mar- 
ria^  between  the  said  W.  &  S.  and  the  said  M.  A.  W.,  did  cause 
the  said  W,  R  S.  to  marry  the  said  M.  A.  W.,  and  a  marriage  by 
such  license  was  accordingly  solemnized  between  them  without  the 
leave  of  the  mother  of  the  said  W.  B.  S.,  who  then  was  such  in&nt 
as  aforesaid.  (/) 
Conflpirtcy  to  f^^  seduction  of  a  vounff  woman  may  be  attended  with  sndi 
yotti^wonuni.1  cttcumstances  as  to  be  mdictable  as  a  conspmcy.  A  case  is  re- 
^  )  poited  where  t<ord  Grey  and  others  weTTiShaigra,  by  an  infismar 
tion  at  common  law,  with  conspiring  and  intending  the  min  of 
the  Lady  Henrietta  Berkeley,  then  a  virgin  unmarried,  within  the 
age  of  eiffhteen  years,  one  of  the  daughters  of  the  Eari  of  Berke- 
ley (she  being  under  the  custody,  &c.,  of  her  fi&ther)  and  soliciting 
her  to  desert  her  fiither,  and  to  commit  whoredom  and  adidterv 
with  Ix>rd  Grrey,  who  was  the  husband  of  another  daughter  of  the 
£arl  of  Berkeley,  sister  of  the  Lady  Henrietta,  and  to  live  and 
cohabit  with  him ;  and,  further,  the  defendants  were  charged,  that 
in  prosecution  of  such  conspiracy,  they  took  away  the  Lady  Hen- 
rietta at  ni^ht  from  her  father's  bouse  and  custody,  and  against 
his  will,  ana  caused  her  to  live  and  cohabit  in  divers  secret  places 
with  Lord  Grey,  to  the  ruin  of  the  lady  and  to  the  evil  example, 
&C.  The  defeudanis  were  found  guilty,  though  there  was  no 
proof  of  any  force,  but,  on  the  contrary,  it  appeared  that  the  lady, 
who  was  herself  examined  as  a  witness,  was  desirous  of  leaving 
her  &ther*s  house,  and  concurred  in  all  the  measures  taken  far 
her  departure  and  subsequent  concealment  It  was  not  shown 
that  any  artifice  was  used  to  prevail  on  her  to  leave  her  fiuhei^s 
house;  but  the  case  was  put  upon  the  ground  that  there  was  a 
*jlitf*^^*^U  ftT)^  t^rxtit^mmt  €\i  her  to  unlawfiil  lust  by  Lewd  Grey, 
who  was  the  principal  person  concerned,  the  others  being  lus 
servants,  or  persons  acting  by  his  command,  and  under  his  con- 
trol, {g) 
Cons|nncyto.  An  indictment  has  been  held  to  lie  against  several  persons  far 
^2f]iiJJjy^^  I  conspiring  to  carry  away  a  young  female  under  the  ay^  of  twenty-  L— 
fciDAle  ondct  |  one  from  the  custody  qt  her  parenlBlin<t"th8tructor8,  and  afterwaras  I 
thetgeof  '  I  to  maiTy  her  to  one  of  the  offendersr^OTTBRIfY'TT)  the  proviaons  of  \ 

SiSStX'      ^^f  4  « '^  P^-  *^^^»'A"^.>  ss.  3  %  4,  and  also  for  conspiring  to  com-   ^ 
content  of  her*  mit  the  capital  felony  Tunder  fEe  3  Hen.  7,  c.  2,  s.  1)  of  taking  away 
p^renti.  an  heiress  against  her  will,  and  afterwards  marrying  her  to  one  of 

the  defendants.  The  young  lady,  who  was  the  heiress  of  a  gentle- 
man of  large  fortune,  and  was  only  fifteen  years  of  age,  had  been 
S laced  under  the  care  of  some  ladies  at  Liverpool,  for  the  purpose  d[ 
nishing  her  education,  and  was  induced  to  leave  their  house  by 

(/)  Rex  V.  Seijeant.  R.  &  M.  N.P.  R.      Tri.   619.     1  East,  P.   C.  c  11,  t.  10, 
362.  p.    460.     See  also    Rex  9.   Sv  FrmclB 

(f)  Rex  V.  Lord  Grey  and  others,  3  St.      Blake  Delavsl  and  others,  3  Burr.  1434. 
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Conspinunr  to 
imporerisD  a 

jSL^^HJSffl  trade. 

considered  as 


means  of  a  fictitious  letter,  ftbricated  by  the  defendants,  who  con- 
veyed her  to  Gretna  Green,  where  she  was  induced  by  means  of 
fabe  representations  to  eo  through  the  ceremony  of  a  ijcotch  mar* 
riafce,  and  to  consent  to  become  the  wife  of  one  of  the  defendants ; 
^    and  the  defendants  were  convicted  (A) 

A  case  is  reported  where  several  persons  were  convicted  on  an 
indictment  which  charged  them  with  conspiring  to  unpoverish  one 
HL  Rjji  t^lor,  and  to  prevent  him,  by  indirectmeans, 

on  his  todfi>  (t)    This,  however,  appears  to  have'Ceen 

a  conspiracy  in  restraint  of  trade,  and  so  fiir  a  conspiracy  to  do  an« 
unlawtul  act  affecimg  the  puohc.  (j) 

An  indictment  wiU  not  ue  for  conspiring  to  commit  a  civil  trespass  But  an  indict- 
upon  property,  by  agreeing  to  go,  and  by  going  into,  a  preserve  for  m«ntwai  not 
bares,  the  property  of  another,  for  the  purpose  of  snariuff  them,  niringto'^' 
though  it  be  alleged  to  be  done  in  the  night-time,  and  that  the  oomimt  a  civil 
defendants  were  amfed  with  offensive  weapons,  for  the  purpose  of  H^^'P*^ 
opposing  resistance  to  any  endeavours  to  apprehend  or  oWuct  Tun»«r- ca-. 
them.     And  Lord  Ellenborough,  C.  J.,  in  pronouncing  the  judg^ 
ment  of  the  Court,  said,  *^  I  should  be  sorry  that  the  cases  in  con- 
i^iracy  against  individuals,  which  have  gone  fer  enough,  should  be 
pushed  still  farther.    I  should  be  sorry  to  have  it  doubted  whether 
persons  agreeing  to  go  and  sport  upon  another's  ground,  in  other 
words,  to  commit  a  civil  trespass,  should  be  thereby  in  peril  of  an 
indictment  for  an  ofience  which  would  subject  them  to  in&mous 
punishment"  (k)    It  may  be  observed  that  it  was  not  stated  in  the 
indictment  that  the  weapons  were  dangerouSf  nor  that  the  defendants 
conspired  to  go,  &c.,  toith  strong  hand. 
^  f       In  a  later  case  the  defendants  were  chaised  with  cy^n^piring  to 
cheat  and  defraud  General  Maclean,  by  sellimLjunQLan  unsound 
hoiiel     it  appeared  that  one  ol  the  defen'3ants,  named  Py well,  had 
advertised  the  sale  of  horses,  undertaking  to  warrant  their  soundness ; 
aud  that,  upon  an  application  by  General  Maclean,  at  Py  well's  man  by  laUinff 
stables,  anotner  of  the  defendants  stated  to  him  that  he  haa  lived  ^*^JJJV"^ 
with  the  owner  of  a  horse  which  he  then  showed  to  the  General;  pyiv«ll*a 
that  he  knew  the  horse  to  be  perfectly  sound,  and,  as  the  agent  of 
Pyweli,  would  warrant  him  to  be  sound.     General  Maclean  pur- 
chased the  horse,  taking  a  receipt,  in  which  the  horse  was  mentioned 
as  warranted  sound,  and  to  be  returned  if  not  approved  of  within  a 
week.     It  was  discovered  very  soon  after  the  sale  that  the  animal 
was  nearly  worthless.     Lord  Ellenborough,  C.  J.,  was  of  opinion, 
that  the  case  did  not  assume  the  shape  of  a  conspiracy,  and  that 
the  evidence  would  not  warrant  any  proceeding  beyond  that  of  an 


Nor  will  an 
indictment  lie 
fisr  a  ecNitpi* 
racTtocneait 
anodeftwKla 


(A)  Rex  9.  Wakefield,  2  Lew.  1.  The 
marriage  beinff  in  Scotland,  an  indictmeDt 
for  felonj  under  the  3  Hen.  7,  c.  2,  s.  I , 
could  not  have  been  supported,  and  there 
was  no  evidence  to  support  an  indictment 
under  the  4  &  0  Ph.  &  M.  c.  8,  s.  4.  See 
▼oL  1,  p.  703,  711.  An  indictment  was 
preferred  upon  the  4  &  5  Ph«  &  M.  c.  8. 
1.  3,  bnt  DO  judgment  given  upon  it. 

(0  Eccles'  case,  I  Leach,  274. 

{j)  By  .Lord'EUAgBorougli,  C.  J^  in 
Rexe.  Tumwr,  nTEaai/OT 

(k)  ItarT*.  TiffBgf,  r^  East,  228,  231. 
Bat  9V.  as  to  that  which  is  reported  in  this 


case,  (p.  230,)  to  have  been  said  by  Lord 
Ellenborough  in  the  course  of  the  argn-' 
ment,  vis.,  that  *'  all  the  cases  in  conspiracy 
proceed  upon  the  ground  that  the  object  of 
the  combination  is  to  be  effected  by  some 
falsity.*'  The  facts  sUted  in  tins  case 
would  constitute  an  ofience  within  the 
9  Geo.  4,  c.  69,  <mte,  vol.  1,  p.  471,  and 
H  is  conceiTed  that  a  conspiracy  to  commit 
an  offence  within  that  statute  would  be 
indictable,  although  not  carried  into  effect. 
See  Rex  v.  Wakefield,  ficpra.  See  also  the 
observations  on  this  case  in  Deac.  Game  L« 

175.   c.  a  G. 
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action  on  the  warranty,  for  the  breach  of  a  civil  contract     And 

if  this  were  to  be  considered  as  an  indictable  offence,  then,  instead 

of  the  actions  which  had  been  brought  on  warranties,  the  defendants 

ought  to  have  been  indicted  as  cheats,  and  that  no  indictment,  in  a 

case  like  this,  could  be  maintained,  without  evidence  of  conceit 

between  the  parties  to  effectuate  a  fraud,  (i) 

An  indictment       An  indictment  cannot  be  supported  for  a  conspiracy  to  deprive  a 

confi'wn'*'/©'^    man  of  the  office  of  secretary  to  an  illegal  unincorporated  trading 

depriTeaman    company.     Lord  EUenborough,  C.  J.,  said  that,  the  society  being 

uf  the  oflBce       certainly  illegal,  to  deprive  an  individual  of  an  office  in  it  could  not 

M  Uteal^  ^   "^  treated  as  an  injury :  and  that  when  the  prosecutor  was  secretaiy 

trading  com-     to  the  society  instead  of  having  an  interest  which  the  law  would  pix>- 

p*ny-  tect,  he  was  ffuilty  of  a  crime,  (w) 

Combinations  The  several  statutes  relating  to  the  combinations  of  workmen  were 
amongst  jour-  repealed  by  the  5  Gea  4,  c.  95.  But  thrgHSeSl^y,  •cT29,  recit«s 
men,  &c,  that  the  provisions  <>f  thp  t^f^yj  ft**t  had  flW^  5fe6n  tMBfl  erectuaU 
€  Geo.  4.  and  that  such  combinations  are  injurious  to~trgtQe  an^  commerpct 

forn^'aS**^  dat^erous  to  th&  tfkri4uinity  ot'  the  couniry,  and  esp^ally  prein- 
dicim  lU  tlUi  lllWriHIlU  <!)1'^U  who  are  concerned  in  them,  luid  that 
it  was  expedient  to  make  further  provision,  as  well  for  the  secant^ 
and  personal  freedom  of  individual  workmen  in  the  disposal  of  then* 
skill  and  labour,  as  for  the  security  of  the  property  and  persons 
of  masters  and  employeis,  and  for  that  purpose  to  repeal  the  said  act, 
and  to  enact  other  provisions  and  regulations  in  lieu  thereof 
and  then  repeals  the  siud  act  of  5  Geo.  4,  c  95.  It  then  provides 
that  various  statutes  therein  mentioned,  and  all  enactments  in 
any  other  statutes  or  acts  which  immediately  before  the  paeaing 
of  the  said  recited  act  of  the  5  Geo.  4,  were  in  force  throughout,  or 
in  any  part  of  the  United  Kingdom  of  Great  Britain  and  Ireland  re- 
lative to  combinations  to  obtain  an  advance  of  wages,  or  to  lessen  or 
alter  the  hours  or  duration  of  the  time  of  working,  or  to  decrease  the 
quantity  of  work,  or  to  regulate  or  control  the  mode  of  carrying  on 
any  manufacture,  trade,  or  business,  or  the  management  therec^  or 
refative  to  combinations  to  lower  the  rate  of  wages,  or  to  increase 
or  alter  the  hours  or  duration  of  the  time  of  working,  or  to  increase 
the  quantity  of  work,  or  to  regulate  or  control  the  mode  of  carrying 
on  any  manufacture,  trade  or  business,  or  the  management  thereof 
or  relative  to  fixing  the  amount  of  the  wages  of  labour,  or  relative  to 
the  obliging  workmen  not  hired  to  enter  into  work,  and  every  enact- 
ment enforcing  or  extending  the  application  of  any  of  the  said 
several  enactments  so  repealed  shall,  notwithstanding  the  repeal 
of  the  said  recited  act  of  the  5  Geo.  4,  still  be  and  remain  repealed, 
except  only  so  far  as  the  same  or  any  of  them  may  have  repealed  any 
former  act  or  enactment 
6  Geo.  4,  The  third  section  enacts,  ^^  that  from  and  afler  the  passing  of  this 

Compeianir  *^*»  ^^  ^°y  P^^^^on  shall,  bj[  violence  to  the  person  o^progerty,  of  by 
journeymen  to  threats  or  intimidation,  or  bj  molesting  o£  in  any'way  obstructinig 
leaye  employ-  another,  fcrce,"  6'rjBndea^ur  to  fdfce  3!hY  jSimeYman,  manutacturer, 
"turo^OTk  work  m anT^oF  othir  pers'oii  B!^3^or  empjoyed  in  any  manufactnne- 
unfinisbed,        traderorJ)U8fiieSs,  to  depart  frcJRr^is  hfT^i  ng^employment,  or  work,  or  to 

(f)  Rex  t,  Pywell  and  others,  1  Stark.       Ix)rd  EUenborough,  C.  J.,  1  Camph.  549, 
R.  ¥fl,  in  the  notes.     See  Reg.  e.  Hunt,  8  C.  & 

(m)  Rex  9.   Stratton  and  others,  cor,       P.  f)42,  ante,  p.  177. 


to 
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Tetum  bis  wolrk  before  tbe  same  sball  be  finished^  or  prevent  qr  erw  preventing 
deavour  to  prevent  any  journeyman,   manufacturiff;  wori^mjfe^  hiring  them- 
otherpaSWrtlbt  beiiffnired  or  employed,  IPAKi'liirinff  himseffto,  of  *1«^' S?!!!!^ 

j^ ^^  ,,    ff  ,     ■■  ■     ,     I,  r.jt'      '    M»^       ,.iiiHir        II -iH     pellingtbem 

irom  accepting  worK  or  empioyment  Irbm  any  person  or  persons ;  or  belong  to 
if  ally  ^iWft  iball  uise  or  employ  Violence  to  tbe  person  or  property  <^»**»  *«•»  ^^ 
of  anotber,  or  threats  or  intimidation,  or  sball  molest  or  in  any  way  or  toalterAe 
obstruct  anotber  for  the  purpose  of  forcing  or  inducing  such  person  mode  of  carry- 
to  belong  to  any  club  or  association,  or  to  contribute  to  any  common  ingpn  business, 
fund,  or  to  pay  any  fine  or  penalty,  or  on  account  of  bis  not  belong -^  Ey^mmiion- 
ing  to  any  particular  club  or  association,  or  not  having  contribute  ment,  &e. 
or  having  refused  to  contribute  to  any  common  fund,  or  to  pay  any 
fine  or  penalty,  or  on  account  of  his  not  having  complied  or  of  his 
refusing  to  comply  with  any  rules,  orders,  resolutions,  or  regulations 
made  to  obtain  an  advance  or  to  reduce  the  rate  of  wages,  or  to 
lessen  or  alter  the  hours  of  working,  or  to  decrease  or  alter  ue  quan- 
tity of  work,  or  to  regulate  the  mode  of  carrying  on  any  manufecture^ 
trade,  or  business,  or  the  management  thereof;  or  if  any  person 
shall,  ^  violence  to  the  person  or  property  of  another,  or  by  threats 
or  intimidation,  grby^fflolgSSng^r^'ifl  &By  way  obstnictjhg  aSolBe^ 
i^e  or  endeavour  tp,.force  anj  m'&nu^ctureror  person  carrying  on 
any  traje  or~5u8ine88,  to  make  any  alteration  in  hjs  mode  ot'ri^iat* 
in^,  mamjciiiR^onducirng,  or  UttfVying  oii'^iich  manii^ture,  trade, 
or  business,  or  to  limit  the  niSnbCV  dTnis'^pprenticeiT,'  Or  tb^  numSer 
or  description  of  his  journeymen,   workmen,  or  servants:  every 
t)erBon  so  offending,  or  aiding,  abetting  or  assisting  therein,  being 
convicted  thereof  in  manner  hereinafter  mentioned,  shall  be  impn* 
soned  only,  or  shall  and  may  be  imprisoned  and  kept  to  hard  labour 
for  any  time  not  exceeding  three  calendar  months." 

Bj^aec^  4^  <^  this  act  shall  not  extend  to  subject  any  persons  sec.  4. 
to  punishment  who  shall  meet  together  for  the  sole  purpose  of  con-  Proviso  for 
suiting  upon  and  determining  the  rate  of  wages  or  pnces,  which  the  ]JJ2^^J4 
persons  present  at  such  meetmg,  or  any  of  them,  shall  require  or  de-  ^f  ^ages  fo 
mand  for  his  or  their  work,  or  the  hours  or  time  for  wbicb  he  be  reeeivecU  or 
or  they  shall  work  in  any  manufacture,  trade,  or  business,  or  who  J^JT^plcred 
shall  enter  into  any  agreement,  verbal  or  written,  among  themselves,  by  the  person* 
for  the  purpose  of  fixing  the  rate  of  wages  or  prices  which  the  parties  meeting, 
entering  into  such  agreement,  or  any  of  them,  sbail  require  of 
demand  for  his  or  their  work,  or  the  hours  or  time  for  which  be  or 
they  will  work,  in  any  manufacture,  trade,  or  business ;  and  that 
persons  so  meeting  for  the  purposes  aforesaid,  or  entering  into  such 
agreement  as  aforesaid,  shall  not  be  liable  to  any  prosecution  or 
penalty  for  so  doing,  any  law  or  statute  to  the  contrary  notwith-' 
standing." 

Bysec  5y  "  this  act  sball  not  extend  to  subject  any  persons  gfec.  S'^ 
to  pmSisEment  who  shall  meet  together  for  the  sole  purpose  of  con-  Piforiao  for 

if.  11.         ...!*=',«  -     ■   ^*         — •^  y   "Tr^   meetiniFsfor 


suiting  upon  and  determining  the  rate  of  wages  or_  prices  wEich  t^  JJI^s  ofwaires 
persons  presentlit  sucB^eeting,  o?'any  of  tfiem,  shall  pay  to  his  c^  &c.,tobe 
Uieir  journeymen,  workmen,  or  servants,  "for  their  work,  or  tbe  hours  paid  by 
or*"time*"  or*'workihg""ih  any  manufacture,  trade,   or  business,  or  |J^^,^,i^ 
who  shall  enter  into  any  agreement,  verbal  or  written,  among  them-  &o. 
selves,  for  the  purpose  of  fixiog  the  rate  of  w^ages  or  prices,  which 
the  parties  entering  into  such  agreement,  or  any  of  them,  shall  pay 
to  his  or  their  journeymen,  workmen,  or  servants,  for  their  work,  or 
the  hours  or  time  of  working  in  any  manufacture,  trade,  pr  business ;. 

VOL,  IL  Y  -v 
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The  6  Geo.  4, 1 
c.  129,  docs^^J 
not  empowe»*^ 
workmen  to     / 
combine  and    I 
dictate  to  theii 
masters  whom ' 
they  shall 
employ. 


Of  the  prose- 
cution and 
proceedings  in 
conspiracy. 
More  than  one 
person  must 
have  conspired. 


Judgment 
passed  on  one 
defendant 
before  the  trial 
of  another 
defendant. 
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and  that  persons  so  meeting  for  the  purposes  aforesaid^  or  entering 
into  any  such  agreement  as  aforesaid,  shall  not  be  liable  to  any  pro- 
secution or  penalty  for  so  doing,  any  law  or  statute  to  the  contrary 
notwithstanding." 

This  act  further  provides  that  oflenders  shall  be  compelled  to  gjye 
evidence,  and  shall  be  indemnified ;  and  it  also  contains  proTisioiSs 
for  the  summoning  offenders  before  justices  of  peace,  and  ror  iasoing 
warrants  for  their  apprehension  when  they  do  not  appear  upon  sum- 
mons ;  regulates  the  proceedings  before  the  justices,  gives  a  form  of 
conviction  and  an  appeal  to  the  quarter  sessions,  (n) 

The  6  Geo.  4,  c.  129,  was  not  intended  to  empower  workmen  to 
meet  and  combine  tor  the  purpose  of  dictating  to  UiejTmasters  whom 
they  shouldemploy,  and  consequently  a  combination^T'woflglften  for^ 
Bwck  a  puroose  is  indictable  as  a  conspiracy.  An  indictment  chaiijeu 
that  the  defendant  with  others  did  conspire  to  prevent  the  workmen 
of  J.  Garforth  fix)m  continuing  to  work  in  cTcolliery,  and  it  appeared 
that  seven  colliers  had  been  summoned  by  Garforth  before  a  ma- 
gistrate for  refusing  to  work,  and  that  this  was  done  at  their  own 
request,  as  they  were  afraid  to  work  except  under  the  appearaoce 
of  being  compelled  to  do  so.  The  body  oi  the  other  men  met  and 
agreed  upon  ajetter  addressed  to  Garforth,  to  the  effect  that  all  Ae 
worttPlfeft  in  Garfortb^s  employ  would  strike  in  fourteen  days,  unlen 
tIK  act^n  fttffl  were  discnargeiTlToin  the  collierv.  Ifatieaon^^Z 
held  that  the  statute  fiSvef  ^eant  to  empower  workmen  to  meet 
combine  for  the  purpose  of  dictating  to  the  master  whom  he  should 
employ,  an  J  that  tfi&  compulsion  was  clearly  illegal,  (o) 

We  hive  seen  uM.  from  the  nafure  oTconspiracy  it  is  an  ofience 
which  cannot  be  chained  as  having  been  committed  by  one  person 
onl^.  {p)  And  upon  this  ground  it  has  been  holden  that  no  proae- 
cution  for  a  conspiracy  can  be  maintained  against  a  husband  and 
wife  only  because  they  are  esteemed  but  one  person  in  law,  and  pre* 
sumed  to  have  but  one  will,  (q)  So  if^  all  the  defendants 
who  are  prosecuted  for  a  conspiracy  be  acquitted  but  one,  and  the 
conspiracy  be  not  stated  as  having  been  had  with  persons  unknown, 
the  acquittal  of  the  rest  is  the  acquittal  of  that  one  also,  (r)  But  if 
two  persons  be  indicted  for  a  conspiracy,  and  one  only  of  them  wpear 
and  take  his  trial,  he  may  be  found  guilty,  though' tde  other  derend- 
ant  be  absent,  and  has  not  pleaded :  (5)  and  this,  although  the  other 
conspirator  named  in  the  indictment  was  dead  before  the  indictment 
was  preferred,  (t) 

Where  to  an  indictment  against  four  for  a  conspiracy,  two  pleaded 
not  guilty ;  one  pleaded  in  abatement,  to  which  plea  there  was  a 
demurrer ;  and  the  fourth  never  appeared ;  and  before  the  argument 
of  the  demurrer  the  record  was  taxen  down  for  trial,  and  one  of  the 
defendants  who  had  pleaded  not  guilty  acquitted,  and  the  other 
found  guilty  of  conspiracy  with  him  who  had  pleaded  in  abatement ; 
and  the  demurrer  was  afterwards  aigued,  ana  juc^ment  of  respon* 
deat  ouster  given,  whereupon  a  plea  of  not  guilty  was  pleaded ;  the 


(n)  Sec.  6,  et  teq.  And  ace  Bum's 
Justice,  tit.  Servantt. 

(0)  Hex  V.  Bvkerdyke,  1  M.  &  Rob. 
17W. 

(p)  Ante,  p.  674. 

(9)  1  Hawk.  P.  C.  c.  72, ».  8. 


(r)  Id.  ibid.,  3  Chit.  Crim.  L.  IMI. 

(«)  Rex  V.  Kinnersley  and  Moore,  I  8tr. 
193. 

( t)  Rex  v.  Nicholls  and  Byg;rave,  2  Scr. 
1227.  But  see  the  case  as  better  reported 
in  13  East,  412,  in  the  notes. 
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Court  of  King's  Bench  held  that  judgment  mkrht  be  pronounced 
upon  the  one  that  had  been  found  guilty  before  the  trial  of  the  other 
defendant ;  for  although  it  was  possible  that  such  defendant  might 
be  acquitted,  yet  the  Court  were  not  warranted  in  coming  to  the 
conclusion  that  that  would  be  so  against  the  verdict  that  had  been 
ibund,  or  in  forbearing  to  pronounce  judgment  upon  the  defendant 
who  had  been  found  guilty,  (m) 

With  respect  to  tne  statement  of  the  charge  in  the  indictment  it  ^^P"**  ^" 
may  be  observed,  that  though  it  is  usual  to  state  the  conspiracy,  ^  ™  'cimcnt. 
ana  then  show  that  in  pursuance  of  it  certain  overt  acts  were  done^ 
it  is  sufficient  to  state  tne  conspiring  alone,  (v)  And  it  is  not  neces- 
sary to  state  the  means  by  which  the  object  was  to  be  effected, 
as  the  conspiracy  may  be  complete  before  me  means  to  be  used  are 
taken  into  consideration.  Therefore  an  indictment  for  conspiring 
by  divers  false  pretences  and  subtle  means  and  devices  to  get  money 
m>m  J.  S.,  and  cheat  him  thereof,  is  not  objectionable  on  the  ground 
that  it  is  too  general,  or  does  not  sufficiently  show  the  corpus  delictif 
or  specify  any  overt  act  {w)  But  this  is  only  the  case  where  the 
conspiracy  is  to  commit  some  offence*  and  if  it  be  not  to  commit 
some  offence,  the  indictment  must  show  some  illegal  act  done  in 
pursuance  of  the  conspiracy,  or  it  is  insufficient  {x) 

It  need  not  be  averred  in  the  indictment  that  the  prosecutor  wa^ 
innocent  of  the  crime  imputed  to  him  by  the  conspirators.  (^)  And 
in  a  case  of  a  conspiracy  to  charge  a  person  with  being  the  father  of 
a  bastard  child,  it  was  holden  not  to  be  necessary  to  aver  that  the 
prosecutor  was  not  the  father,  especially  when  the  words  of  the  in- 
dictment were  ^^  did  faUely  conspire  falsely  to  charge,  &c.  ;*'  the 
principle  being  that  innocence  must  be  intended  till  the  contrary 
appears,  (s)  And  it  should  seem  that  even  without  those  words  the 
indictment  would  be  sufficient,  and  need  not  state  that  the  chaige 
was  iaise,  nor  that  the  child  was  likely  to  become  chargeable,  &c.  (a) 
*And  an  indictment  for  a  conspiracy  was  holden  to  be  good,  although 
it  was  not  alleged  in  the  charge  itself  that  the  defendants  conspired 
falsely  to  incuct  the  prosecutor,  and  although  it  did  not  appear 
of  what  f  articular  crime  or  offence  they  conspired  to  indict  him,  but 
only  in  general  that  the  defendants  did  wickedly  and  maliciously 
conspire  to  indict  and  prosecute  the  prosecutor  for  a  crime  or  offence 
liable  to  be  capitally  punished  by  the  laws  of  this  kingdom,  (i) 
The  conspiracy  is  the  gist  of  the  charge  alleged  in  such  an  indict'* 
ment 

In  a  case  where  the  defendants  were   indicted  for  conspiring  Not  iie<^sstf j 
to  pervert  the  course  of  justice  by  producing  in  evidence  a  fidse  *?  "^  ^ 
certificate  of  a  justice  of  peace,  it  was  holden  not  to  be  necessary  knew,&a 

< 

r«)  Rezo.  Cooke.5B.&C.538.   7  D.  (v)  Reg.  t.  Best.  2  Ld.  Baym.  1167. 

&  E.  673.     littledale,  J.,  said,  *<  If  the  1  Salk.  174.    3 Chit.  Crim.L.  1143. 

other  defendant  shall  hereafter  be  acquitted,  (v)  Rex  «.  Gill,  2  B.  &  A.  204.     See 

perhaps  this  jud^ent  may  be  reversed."  note  {t\jMi^  p.  692. 

Sed  qnarct  for  such  acquittal  would  not  (x)  Ret  v.  Seward,  1  A.  &  E.  706. 

ticeeMon'/y  show  that  the  verdict  of  guilty  (y)  Rex  p.  Kinnersley  and  Moore,  1 

on  the  former  trial  was  wrong,  as  witnesses  Str.  193. 

uiffht  be  dead  or  absent  who  were  ex-  (x)  Reg.  v.  Best  and  another,  1  Salk. 

amined  on  the  former  trial,  or  the  one  de-  174.    2  Cord  Raym.  1167. 

fendant  might  have  been  convicted  on  his  (a)  2  Lord  Raym.  1167. 

own  confession,  which  would  not  be  admis-  {b)  Rex  v.  Spragg  and  another,  2  Burr* 

sible  against  the  other  defendant.  C.  S.  G  993. 
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Not  necessary 
to  state  the 
means  by 
which  the 
conspiracy 
was  effected, 
where  the 
things  intended 
18  illegal. 
Sfctu,  where 
it  is  legal. 


Conspiring  to 
defraud  J.  t¥. 
of  divers 
goods. 


to  set  forth  in  the  indictment  that  the  defendants  knew  at  the  time 
of  the  conspiracy  that  the  contents  of  the  certificate  werp  fiilaey 
on  the  ground  that  if  persons  with  intent  to  obstruct  the  course  of 
justice,  conspire  to  state  a  &ct  at  all  events  as  true,  which  thej 
do  not  know  to  be  true,  it  is  criminal ;  and  that  the  defendants  were 
bound  to  have  known  that  the  fact  was  true  which  they  agreed  to 
certify  as  such,  (c) 

Where  the  act  is  in  itself  illegal,  it  is  not  necessary  to  state  the 
means  by  which  the  conspiracy  was  effected.  Thus,  where  the  in- 
dictment charged  that  the  defendants  conspired  together.  by^indirecL 
means  to  prevent  one  H.  B.  ^m  exercismg  the  trade  of  a  tailor,  and 
it  was  (>Q!nte]td6(l  lliat  it  shouldliave  stated  ihe  iact  on  wnicb  the 
conspiracy  was  founded,  the  means  used  for  the  purpose;  Lord 
Mansfield^  C.  J.,  said,  ^<  The  conspiracy  is  stated  and  its  object ;  it 
is  not  necessary  that  any  means  should  be  stated :"  and  Biuler,  J., 
said,  **  If  there  be  any  objection  it  is  that  the  indictment  states  too 
much ;  it  would  have  been  eood  certainly  if  it  had  not  added  '  by 
indirect  means,'  and  that  will  not  make  it  bad.'*  {d)  And  in  a  late 
case,  where  the  indictment  charged  tliat  the  defendants  conspired, 
W  divers  false  pretepces  and  subtle  means  apd  devices,  to  obtain 
from  A.  divers  fcge  sums  ofinonev.  an3'lo  cheat  MjcT^defiauS  him 
thereof;  it  was~noIden  that  the  gist  oflBe  onence  being  the  con^- 
racy,  it  was  quite  sufficient  only  to  state  that  fact  and  its  object,  and 
not  necessary  to  set  out  the  specific  pretences.  Bayley,  J.,  said,  that 
when  parties  had  once  agreed  to  cneat  a  particular  person  of  his 
monies,  although  they  might  not  then  have  fixed  on  any  means  for 
that  purpose,  the  offence  of  conspiracy  was  complete,  {e)  But  where 
the  act  only  becomes  illegal  from  the  means  used  to  effect  it, 
the  illegality  of  it  should  be  explained  by  proper  statements,  as  in  the 
cases  which  have  been  cited  oi  conspiracies  to  marry  paupers.  (/) 

Where  an  indictment  charged  the  defendants  with  conspiring  *'  to 
defraud  J.  W.  of  divers  gooos,  and  in  pursuance  of  that  conspiracy 
defrauding  him  of  divers  goods,  to  wit,  of  the  value  of  100/. ;"  the 
Coiut  of  King's  Bench  refused  to  ouash  the  indictment  on  motion: 
for  although  if  this  had  been  an  indictment  for  stealing  the  prosecu- 
tors ^oods,  it  would  have  been  bad  for  uncertainty,  yet  in  this  case 
the  gist  of  the  indictment  was  the  conspiracy,  and  it  might  be  that 
there  was  so  much  uncertainty  in  the  transaction,  which  was  the 
subject  of  the  indictment,  that  the  allegation  could  not  be  made 
with  greater  certain^,  as  the  conspiracy  might  be  to  defraud  the 
prosecutor,  not  of  any  particular  goods,  but  of  any  goods  the 
prisoner  could  get  hola  ol  {g) 


<c)  Rex  V.  Mawhey  and  others,  6  T.  R. 
61 9.  Anttt  D.  677,  Lawrence,  J. ,  said  that 
it  was  not  omike  the  case  of  peijury  where 
a  man  swears  to  a  particnlar  fact  witboat 
knowing  at  the  time  wWher  the  fact 
be  true  or  false ;  which  is  as  much  peijury 
as  if  he  knew  the  fact  to  be  false,  and 
•equally  indictable.     Ante^  p.  697. 

(</)  Eccles's  case  in  note  {d)  to  Rex  o. 
Turner.  13  East.  *230.     AnU,  p.  687. 

<«)  Rex  e.  Gill,  2  B.  &  A.  204.  In 
this  case  the  statements  were  of  the  most 
general  kind  that  have  ever  been  held  suffi- 


cient See  R0g.  V.  Parker,  11  Law,  J., 
N.  8.  102,  Mag.  C.  Williams,  J.,  there 
said,  "  It  has  been  always  thought  tiiat  in 
Rex  e.  Gill  the  extreme  of  laxity  wm 
allowed.** 

(/)  AnU^  p. 684  See  alao  R«z  v. 
Seward,  ante,  p.  685,  note  (I). 

(jf)  Anonymous,  1  Chitty  Rep.  696.  In 
Reg.  o.  Parker,  11  Law.  J.  N.  S.  ^img.  C. 
102,  it  was  said  that  the  objection  in  this 
case  was  that  the  particular  goods  were  not 
specified,  and  probably  only  so  much  as 
snowed  that  was  stated  m  the  report 
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And  so  where  an  indictment  staled  that  the  defendants  conspired  indictment  for 
by  &l8e  rumours  to  raise  the  funds,  with  *^  intention  thereby  to  conspiring  to 
injure  and  aggrieve  all  the  subjects  of  the  king  who  should  on  the  '"JJ"*?/*^  ^^^ 
21st  of  Februaiy  purchase  or  buy"  any  shares  in  the  funds;  and  it  *i,°^  ^^^  j^ 
was  objected  that  the  persons  to  be  affected  by  the  conspiracy  were  thefunds^ 
not  particularised,  as  they  ought  to  be,  it  was  held  that  the  indict- 
ment was  good,  for  it  followed  from  the  nature  of  the  charge  that  the 
persons  could  not  be  named,  because  this  was  a  charge  of  a  conspi- 
racy on  a  previous  day  to  raise  the  funds  on  a  future  day,  so  that  it 
was  uncertain  who  would  be  the  purchasers ;  and  the  offence  being 
to  raise  the  funds  on  a  fixture  day,  its  object  was  to  injure  all  those 
who  should  become  purchasers  on  that  day,  and  not  some  individuals 
in  particular.  (A) 

So  where  the  first  count  of  an  indictment  stated  that  the  defend-  indictment  for 
ants  conspired  to  defiraud  "  divers  of  her  Majesty  s  liege  subjects,  conspiring  to 
who  should  bargain  ¥dth  the  defendants  for  the  sale  of  goods  and  J^^!j[JJI,f^. 
merchandise  of  the  said  subjects"  of  great  value,  without  making  \^g  payment' 
payment  or  other  remuneration  or  satisfaction  for  the  same,  with  for  them. 
mtent  to  acquire  to  the  said  defendants  divers  sums  of  money  and 
other  profit  and  emolument ;  it  was  held  that  it  was  no  valid  objec- 
tion that  the  count  did  not  state   what  particular  creditors  the 
defendants  meant  to  defiraud ;  for  if  the  offence  went  no  further  than 
the  conspiracy,  it  could  not  be  known  what  particular  persons  fell 
into  the  snare.     But  it  was  further  held  that  the  count  was  defective 
in   not  stating  with  sufficient  particularity   what  the   defendants 
conspired  to  do.     For  obtaining  goods  without  making  payment  was 
not  necessarily  a  fraud,  as  the  words  of  the  indictment  might  apply 
to  the  obtaining  goods  to  sell  on  commission,  (i) 

The  second  count  in  the  same  indictment  alleged  that  the  defend-  indictment  for 
ants  being  ^^  indebted  to  divers  persons  in  large  sums  of  money,"  conspiring  to 
conspired  to  defraud  the  said  creditors  of  them,  the  defendants,  u'*^*?^^!^ 
of  payment  of  their  said  debts,  and  in  pursuance  of  the  said  conspi-  aeed.*^ 
racy  unlawfully  did  execute  a  certain  false  and  fraudulent  deed 
of  bargain  and  sale  and  assignment  of  certain  fixtures  stock  in 
trade  and  good  will,  of  great  value,  belons^ng  to  the  said  defendants, 
fit>m  two  of  themselves  to  the  thiid,  for  divers  false  and  fraudulent 
considerations,  with  intent  thereby  to  procure  to  the  said  defendants 
divers  sums  of  money  and  other  emoluments;  and  it  was  held 
that  this  count  was  bad  for  the  same  reasons  as  the  first;  it  did  not 
state  in  what  respect  the  deed  was  &lse  and  fraudulent,  and  there- 
fore the  Court  had  only  the  prosecutor's  general  opinion  upon  this 
point,  not  the  fiicts  on  which  it  was  founded,  (j) 

Where  an  indictment  alleged  that  an  issue  in  an  action  between  Indictment  for 
H.  R  and  G.  C.  was  tried,  and  that  the  plaintiff  recovered  a  verdict  conspiring  to 
for  the  sum  of  17/.,  and  that  the  Judge  certified  that  execution  the7ruits**ofa 
ought  to  issue  forthwith,  and  that  the  defendants  ^^did  conspire  verdict  too 
falsely  and  firaudulently  to  cheat  and  defraud  the  said  H.  B.  of  the  general, 
fruits  and  advantages  of  the  said  verdict  and  certificate ;"   Lord 
Denman,  C.  J.,  held  that  the  indictment  was  bad,  as  the  allegation 
was  too  general,  fmd  did  not  convey  any  specific  idea  which  the 

(A)  Rex  V,  De  Berenger,  3  M.  &  S.       &  D.  508. 
68,  ante,  p.  679.  (J)  Reg.  v.  Peck,  Mupra. 

(•)  Reg.  V,  Peck,  9  A.  &  E.  686.    1  P. 
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mind  could  lay  hold  of,  to  judge  whether  any  unlawful  act  had  been 
done  or  attempted.  The  terms  used  did  not  import  in  what  manner 
the  plaintiff  was  to  be  deprived  of  the  fruits  and  advantages  of  his 
verdict,  and  it  was  not  even  alleged  that  the  verdict  would  lead 
to  any  fruits  and  advantages,  {k) 

So  where  a  count  of  an  indictment  alleged  that  the  defendants 
conspired  ^^  by  divers  false,  artful,  and  subtle  stratagems  and  con- 
trivances, as  much  as  in  them  lay,  to  injure,  oppress,  arcrieve,  and 
impoverish  K  W.  and  T.  W.,  and  to  cheat  and  defraud  them 
of  their  monies ;"  the  Court  of  King's  Bench  arrested  the  judgment 
on  the  ground  that  this  count  was  in  too  general  a  form  to  be 
supported.  (J)  So  where  a  count  charged  that  the  defendants  did 
"  conspire  to  cheat  and  defraud  the  just  and  lawful  creditors"  of  F. ; 
Lord  Tenterden,  C.  J.,  thought  that  the  count  was  much  too 
general,  as  it  did  not  state  what  was  intended  to  be  done,  or  the  pei^ 
sons  to  be  defrauded,  but  refused  to  stop  the  case  on  this  point,  as  if 
an  acquittal  were  directed,  and  the  count  should  turn  out  to  be 
good,  the  defendants  might  plead  autrefois  acquit,  (m) 
An  indictment  -^^  indictment  for  a  conspiracy  to  obtain  goods,  which  states  that 
for  conspiring^  the  goods  were  obtained,  must  state  whose  property  the  goods  were, 
Md^^rimT^  or  it  will  be  insufficient.  The  first  count  alleged  that  the  defendants 
them  held  "^  intending  to  cheat  and  defi:tiud  divers  of  the  liege  subjects  of  the 
bad  for  not  Quccn  of  their  goods,  &c;,  unlawfully  conspired  by  divers  false  pre- 
'^°ft''S^  tences  to  obtain  from  divers  of  the  liege  suojects,  &c.,  then  carrying 
gocS'^wcrft  OJ^  business  in  the  city  of  London,  to  wit,  T.  Tam  and  D.  JLaw, 
warehousemen  and  copartners,  and  £.  Fennell  and  R.  Fennell, 
cotton  yam  manufacturers  and  copartners,  &c.,  divers  goods  and 
merchandise  of  great  value,  to  wit,  &c.,  and  to  cheat  and  defrtiud  the 
said  liege  subjects  of  the  said  goods  and  merchandise.  The  count 
then  set  out  several  overt  acts  as  to  the  obtaining  goods  from  the 
parties  above  named  respectively,  and  concluded  by  averring  that 
the  defendants  did  by  tne  means  aforesaid  obtain  from  the  said 
T.  Tam  and  D.  Law,  and  £.  Fennell  and  R.  Fennell,  &c.,  the  goods 
and  merchandise  aforesaid,  and  did  cheat  and  defraud  them  tl^reof. 
The  second  count  was  similar,  but  omitted  to  state  the  overt  actSL 
The  third  count  stated  the  conspiracy  to  be  to  cause  it  to  be  believed 
that  one  of  the  defendants,  who  was  then  an  uncertificated  bankrupt, 
was  not  B.  P.,  but  J.  P.,  and  that  he  carried  on  an  extensive 
8hi{)pin^  business,  and  was  a  man  of  large  property,  and  had  a  laige 
capital  in  the  business,  and  by  means  of  the  said  belief  to  obtain  from 
divers  liege  subjects  (not  naming  them)  divers  goods,  wares,  and 
merchandise,  and  to  cheat  and  defraud  the  said  li^;e  subjects  of  the 
said  goods,  &c.  The  fourth  count  charged  that  the  defendants  un- 
lawftilly  combined  by  divers  false  pretences  to  obtain  fix>m  divers 
liege  subjects  (not  naming  them)  divers  other  goods  and  merchan- 
dise of  great  value,  and  to  cheat  and  defraud  the  said  liege  subjects 
of  the  said  goods,  &c.  The  defendants  bavins  been  convicted, 
a  rule  was  obtained  to  arrest  the  judgment  for  the  insufficiency  of  the 
indictment  in  not  stating  that  the  goods,  &c.,  which  the  defendants 
were  charged  with  conspiring  to  obtain,  were  the  property  of  any 

(A)  Rox  r.  Richardson,  1  M.  &  Rob.  (m)  Rex  p.  Fowle,4  C.&  P.  .592.    llie 

402.  defendants  were  acquitted. 

(0  Rex  V.  Biers,  1  A.  &  E.  327. 
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person,  it  bein^r  consisteut  with  the  statement  that  they  were  the 

foods,  &C.9  of  tiie  defendants  themselves  :  and  the  Court  of  Queen's 
tench  held  that  the  indictment  was  bad  for  not  stating  to  whom  the 
goods  belonged.  That  where  the  object  charged  was  a  conspiracy 
to  obtain  from  certain  persons  named  divers  goods,  and  to  cheat 
and  defraud  them  of  the  same,  and  they  were  obtained,  and  the 
parties  defrauded,  no  precedent  was  to  be  found  to  show  that  an 
indictment  was  good  which  omitted  to  state  whose  the  goods  were. 
The  first  count,  therefore,  was  imperfect,  and  the  objection  applied 
more  strongly  to  the  fourth  count,  where  the  language  was  still  more 
general  The  conspiracy  charged  was  to  obtain  divers  goods  and  to 
cheat  and  defraud  certain  persons  named,  not  with  intent  to  cheat 
and  defraud  them  of  the  same,  though  perhaps  that  would  have  made 
no  difference,  and  as  there  was  no  statement  to  whom  the  goods 
belonged,  the  chaige  did  not,  of  necessity,  import  any  offence,  as  it 
was  consistent  with  an  attempt  by  the  defendants  to  obtain  by  some 
means  their  own  goods  unlawfully  detained  from  them ;  and  to  hold 
that  the  use  of  the  words  ^^  to  cheat. and  defraud ''  necessarily  implied 
that  the  goods  belonged  to  the  parties  who  were  stated  to  be  de- 
frauded, would  be  letting  in  a  generality,  which  was  not  shown  ever 
to  be  allowed.  («) 

An  indictment  for  a  conspiracy  to  conceal  and  embezzle  the  per- 
sonal estate  of  a  bankrupt  must  state  the  petitioning  creditor's  debt, 
the  trading,  and  the  act  of  bankruptcy,  and  that  the  party  had  actu- 
ally become  bankrupt,  (o) 

The  technical  averment  of  the  agreement  and  conspiracy,  gene-  Technical 
rally  used    in    the  indictment,  charges   that  the  defendants  '*did  averment  of 
conspire,   combine,   confederate,  and  agree   together;"  but   it  is  ^°*P'^**^* 

(»)  Reg.  V,  Parker,  11  Law.  J.,  N.  S.  an    indictment   would    be    good   without 

Mag.  C.  102.     Althouffh  there  appears  at  naming  such  parties.    Rex  o.  Do  Berenger, 

first  sight  to  be  some  uttle  discrepancy  in  npra^  nole  (A).   But  where  the  conspiracy 

the  cases  upon  this  point,  perhaps  they  are  had  proceeded  so  far  as  to  fix  the  parties 

not  irreconcilable.     The  correct  distinction  intended  to  be  injured,  such  parties  should, 

to  be  drawn  from  them  appears  to  be  this,  be  expressly  named,  and  if  the  object  was 

that  where  there  has  been  merely  a  con-  to  defraud  them  of  their  goods,  or  their 

spiracy  for  a  particular  purpose,  (e.  ^<  to  goods  had  been  actually  obtained  thereby, 
raise  the  funds)  and  such  conspiracy  has    *  the  indictment  should  state  in  the  one  case 

not  been  carried  into  execution,  an  indict-  the  intent  to  defraud  them  of  their  goods, 

ment  in  general  terms  will  be  suflBcient ;  and  in  the  other  that  they  were  dcfniudod 

but  where  there  has  not  only  been  a  consjpi*  of  their  goods.     It  may,  perhaps,  admit  of 

racy,  but  such  conspiracy  has  been  earned  some  doubt  whether  the  possioility  of  the 

into  effect,  there  the  indictment  ought  to  good«  belonging  to  the  defendants  in  the 

specify  precisely  what  has  been  effected,  as  principal  case  necessarily  rendered  the  in- 

the  parties  injured,  the  property  obtained,  dictment  bad ;   for   as    a  party  may    be 

and  to  whom  it  belonged.     'I'he  reason  of  guilty  of  larceny  in  stealing  nis  own  goods, 

such  a  distinction  is  that  in  the  one  case  it  oale,  p.  87,  there  seems  no  reason  why 

is  impracticable  to  state  with  minuteness  parties  who  conspired  to  obtain  their  own 

what  never  was  carried  boyond  the  intcn-  goods  from  another,  and  thereby  to  cheat 

tion,  whereas  in  the  other  case  what  was  and  defraud  him,  under  such  circumstances 

actually  effected  may  easily  be  stated.  The  as  did  not  amount  to  larceny,  should  not  bo 

case  may  be  compared  to  the    cases  of  indictable  for  a  conspiracy.     The  better 

burglary  with  intent  to  steal,  and  burglary  ground  to  rest  the  oecision  upon  would 

accompanied  by  an  actual  stealing  ;  in  the  seem  to  be  that  the  indictment  did  not  co 

former  it  is  sufficient  to  state  that  the  pri-  to  such  a  decree  of  particularity  as  tn* 

soner  broke  and  entered  the  house  with  facts  enabled  the  prosecutor  to  go,  and  the 

intent  to  steal  the  goods  (without  describing  rules  of  criminal  pleading  require  to  be 

them)  of  one  A.  fi.  ;  and  in  the  latter  the  adopted  where  it  is  practicable.  C  S.  O. 
goods  stolen  must  be  particularised.    So  (o)    Rex  v.  Jones,  4  fi.  &  Ad.  345.     I 

where  a  conspiracy  has  been  detected  before  N.  ^  M.  78.     Sec  the  case  more   fully 

it  is  carried  into  execution,  so  far  as  to  as-  stated,  anfe,  p.  231,  232. 
certain   the  parties    to   be   injured  by   it, 
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said  that  other  words  of  the  same  import  seem  to  be  equally  pro- 
per, (q)  To  the  counts  for  a  conspiracy  may  be  joined  sudi  other 
counts  as  the  circumstances  of  the  case  may  seem  to  require,  (not 
charging  a  felony)  though  they  do  not  include  a  chaige  of  cod- 
spiracy.  (r) 

It  has  been  holden  that  in  an  indictment  for  a  conspiracy  die 
venue  must  be  laid  where  the  conspiracy  was,  and  not  where  the 
result  of  such  conspiracy  was  put  in  execution,  (s)  But  in  a  late 
case  it  was  said  by  the  Court,  that  there  seemed  to  be  no  reason 
why  the  crime  of  conspiracy,  amounting  only  to  a  misdemeanor,* 
might  not  be  tried,  wherever  one  distinct  overt  act  of  conspiracy 
was  in  fact  committed,  as  well  as  the  crime  of  high  treason,  in 
compassing  and  imagining  the  King's  death,  or  in  conspiring  to 
levy  war.  (/)  And  a  case  was  cited  in  which  the  trial  proceeded 
upon  this  principle ;  and  in  which,  though  no  proof  of  actual  con- 
spiracy, embracing  all  the  several  conspirators,  was  attempted  to 
be  given  in  Middlesex,  where  the  trial  took  place,  and  though  the 
individual  actings  of  some  of  the  conspirators  were  wholly  con- 
fined to  other  counties  than  Middlesex,  yet  the  conspiracy  as 
against  all  having  been  proved,  from  the  community  ot  criminal 
purpose,  and  by  their  jomt  co-operation  in  forwarding  the  obiecis 
of  It,  in  diflerent  places  and  counties,  the  locality  required  for 
the  purpose  of  trial  was  holden  to  be  satisfied  by  overt  acts,  done 
by  some  of  them,  in  prosecution  of  the  conspiracy  in  the  county 
where  the  trial  was  had.  (u) 

The  offence  of  conspiracy  might  formeriy  be  tried  by  justices  of 
peace  in  their  quarter  sessions.  In  a  case  where  the  question  of 
their  jurisdiction  was  raised,  no  authority  being  cited  either  on  the 
one  side  or  on  the  other,  the  Court  decided  in  favour  of  their  juris- 
dictioa,  upon  general  principles,  saying,  that  a  conspiracy  was  a 
trespass,  and  that  trespasses  were  indictable  at  sessions,  though 
not  committed  with  force  and  arms,  (v)  But  now  by  the  ^  /^  (^ 
Vict.  c.  38^  s.  1,  "  neither  the  justices  of  the  peace  acting  inland  tor 
any*^ouhty,  ndingy'^Tlivifiion,  or  liberty,  nor '  the  recoroer  of  any 
borough,  shall,  at  any  session  of  the  peace^^r  at'^any  adjouminent 
thereof,  fry  any  jperson  or  persons,  for  [inter  alia)  unlawful  combina- 
tions  andjcfitoaiunicics,  excq)t  conspiracies  or  combinations  to  com- 
mit  anyofFence  which  sucfr^stices  or  recorder  respectively  have 
or  has  juHSTBcttSfftO  try  when  comqiiHted  Ijy  one ^pMSOtt.''  **^ 

^  Oh  a  pfDsecution  against  several  persons  loir'  a  ^conspiracy,  the 
wife  of  one  of  the  defendants  has  been  holden  not  to  be  a  com- 
petent witness  for  the  others,  a  joint  oQkace  being  charged,  and  an 
^icquittal  of  all  the  other  defendants  being  a  ground  of  discharge  for 
ihe  husband,  (w)     And  so  it  has  been  held,  upon  an  indictment 


(q)  3  Chit  Crim.  L.  1143. 
(r)  ^ee  the  judgment  of  I/yrd  ^leiibo- 
Tougn,  C.  J.,  in  Hex  v,  Johnson,  3  M.  & 


In  Reff.  n.  Marphy»  8  C.  &  P. 
libel  were  joined. 


15.  650. 

297,  eoonts  for 

(s)  Keg.  V,  Best  and  'pother,  I  Salk. 
174. 

Q)  9ex  r,  Brisac  and  Scott,  4  Ea«t  R. 
171. 

(to)  Rex   r.   Bowes,  K.   B.,   Trin.  T. 
1787,  cited  ^y  Grose,  J.,  in  pronouncing 


the  opiaion  of  the  Court  in  Rex  o.  Brisac 
and  wsott,  ante,  note  (<). 

(o)  Rex  p.  Bispal,  3  Burr.  1390.  I 
Black.  R.  368.  Bum's  Just  tit  Cbn. 
spiracy,  sec.  1.  The  point  was  so  decided 
in  an  earlier  case.  Rex  o.  Edwards  and 
others,  8  Mod.  321. 

(to)  Rex  e.  Lockyer  and  others,  cor. 
liord  Ellenborouffh,  C.  J.,  5  Esp.  M.  P.  R. 
107.  Rex  9.  Frederick  and  another,  2 
Str.  1095.     1  PhilL  E^id.  74. 
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against  the  wife  of  W.  S.  and  others  for  a  conspiracy  in  procuring 
W.  S.  to  marry,  that  W.  S.  was  not  a  competent  witness  in  support 
of  the  prosecution,  (x) 

An  able  writer  upon  the  law  of  evidence  lays  down  the  follow-  How  far  the 
inff  doctrine  with  respect  to  the  acts  or  words  of  one  conspirator  ^  ^^  ''^'^ 
being  evidence  against  the  others.  Where  several  persons  are  ntorareeX' 
proved  to  have  combined  t<^ether  for  the  same  illegal  purpose,  dence  against 
any  act  done  by  one  of  the  party,  in  pursuance  of  the  <»iginal  con^  *^*  othen. 
certed  plan,  and  with  reference  to  tne  common  object,  is  in  the 
contemplation  of  law  the  act  of  the  whole  party,  and,  therefore, 
the  proof  of  such  act  would  be  evidence  agiunst  any  of  the  others 
who  were  engaged  in  the  same  conspiracy ;  and,  further,  soy  de- 
clarations, made  by  one  of  the  party  at  the  time  of  doing  such 
illegal  act,  seem  not  only  to  be  evidence  against  himself,  as  tend- 
ing to  determine  the  quality  of  the  act,  but  to  be  evidence  also 
against  the  rest  of  the  party,  who  are  as  much  responsible  as  if 
they  had  themselves  done  the  act  But  what  one  of  the  party  mav 
have  been  heard  to  say  at  some  other  time,  as  to  the  share  which 
some  of  the  others  had  in  the  execution  of  the  common  design,  or 
as  to  the  object  of  the  conspiracy,  cannot,  it  is  conceived,  be  ad- 
mitted as  evidence  to  affect  them  on  their  trial,  for  the  same 
offence,  {y)  And,  in  general,  proof  of  concert  and  connection  must  Proof  of  con. 
be  eiven,  before  evidence  is  aamissible  of  the  acts  or  declarations  con  before  do- 
of  any  person  not  in  the  presence  of  the  prisoner.  (»)  It  is  for  the  oIJIot  «2b^8- 
Court  to  judge  whether  such  connection  has  been  sufficiently  esta-  gible. 
blished;  but  when  that  has  been  done,  the  doctrine  applies  that 
each  party  is  an  agent  for  the  others,  and  that  an  act  done  by  one 
in  furtherance  of  the  unlawful  design,  is  in  law  the  act  of  til,  and 
that  a  declaration  made  by  one  of  the  parties,  at  the  time  of  doing 
such  an  act,  is  evidence  against  the  others.  Thus,  where  Stone 
was  indicted  for  treason,  and  one  of  the  overt  acts  charged  was 
conspiring  with  Jackson  and  others  to  collect  intelligence,  and  to 
communicate  it  to  the  King's  enemies  in  France,  &c.,  after  evidence 
had  been  given  to  connect  the  prisoner  with  Jackson  in  the  con^ 
spiracy  as  charged,  the  secretary  of  state  for  the  foreign  depart^ 
ment  was  called  to  prove,  that  a  letter  of  Jackson's,  containing 
treasonable  information,  had  been  transmitted  to  him  from  abroad, 
but  in  a  confidential  way,  which  made  it  impossible  for  him  to 
divulffe  by  whom  it  was  communicated ;  and  such  letter  was  re- 
ceived in  evidence,  (a)  So,  in  another  case,  after  evidence  had 
been  given  of  a  treasonable  conspiracy,  in  which  the  jHisoner  was 
concerned,  it  was  held  that  papers  found  in  the  lodging  of  a 
co-conspirator,  at  a  period  subsequent  to  the  apprehension  of  the 
prisoner,  might  be  read  in  evidence,  upon  strong  presumptive  proof 
oeing  given  that  the  lodgings  had  not  been  entered  by  any  one  in 
the  mterval  between  the  apprehension  of  the  prisoner  and  the 
finding  of  the  papers,  and  altnough  no  absolute  proof  had  been  given 
of  theur  existence  previous  to  the  prisoner's  apprehension,  {b)  But 
it  seems  that  if  such  papers  had  not  been  proved  to  have  been  inti- 

(:r)  Rex  v.  Serjeant,  R.  &  M.  N.P.  R.  Stark.  Evid.  326,  and  1  Phill  Evid.  477, 

352.     1  Phill  Eiid.  74.  citing  the  Queen's  caie,  2  Brod.  &  B.  302. 

(y)  1   Phill.  on  Evid.  94,  95,  7th  Ed.  (a)  Rex  v.  Stone,  6  T.  R.  527. 

See  9th  Ed.  201.  (6)  Rex  o.  Watson,  2  Stark.  C.  1 4a 

(z)  I  East,  P.  C.  c.  2,  s.  37,  p.  96.    2 


698 


Of  Conspiracy. 


[book  v. 


Declarations 
and  acts  in 
pursuance  of 
the  conspiracy. 


Proof  of  the 
conspiraby. 


It  is  not  neces- 
sary to  prove 
the  actual 
conspiracy,  but 
it  maybe 
inferred  from 
the  acts  of 
the  parties. 


mately  and  immediately  connected  with  the  objects  of  the  cfHispi- 
racy^  they  would  not  have  been  admissible ;  as,  in  the  same  case,  a 
paper  containing  seditious  questions  and  answers,  and  found  iu 
the  possession  of  a  co-conspirator,  was  not  read  in  evidence,  the 
Court  doubting  whether  it  was  sufficiently  connected  by  evidence 
with  the  object  of  the  conspiracy  to  render  it  admissible,  (c) 

Where,  upon  an  indictment  ror  conspiring  to  annoy  a  broker  who 
distrained  for  church-rates,  it  was  proved  that  one  of  the  defendants, 
in  the  presence  of  the  other,  excited  the  persons  assembled  at  a 
public  meetiug  to  go  in  a  body  to  the  broker's  house ;  it  was  held 
that  evidence  was  admissible  to  show  that  they  did  so  go,  although 
neither  of  the  defendants  went  vnth  them,  but  that  evidence  of  what 
a  person,  who  was  at  the  meeting,  said  a  few  days  after  the  roeeting 
when  he  himself  was  distrained  on  for  church-rates,  was  not  admis- 
sible, {d)  And  where  an  indictment  chaiged  the  defendant  with 
conspiring  with  Jones,  who  had  been  previously  convicted  of  treason, 
to  raise  insurrections  and  riots,  and  it  was  proved  that  the  defendant 
had  been  a  member  of  a  Chartbt  association,  and  that  Jones  was  also 
a  member,  and  that  in  the  evening  of  the  3rd  of  November  the  de- 
fendant had  been  at  Jones's  house,  and  was  heard  to  direct  the  people 
there  assembled  to  go  to  the  race-course,  where  Jones  had  ffooe  on 
before  with  others ;  it  was  held  that  a  direction  given  by  Jones  in 
the  forenoon  of  the  same  day  to  certain  parties  to  meet  on  the  race- 
course was  admissible ;  and  it  being  further  proved  that  Jones  and 
the  persons  assembled  on  the  race-course  went  thence  to  the  New 
Inn ;  it  was  held  that  what  Jones  said  at  the  New  Inn  was  admis- 
sible, as  it  was  all  part  of  the  same  transaction,  (e) 

The  evidence  m  support  of  an  indictment  for  a  conspiracy  is 
generally  circumstantial;  and  it  is  not  necessary  to  prove  any  di- 
rect concert,  or  even  any  meeting  of  the  conspirators,  as  the 
actual  fact  of  conspiracy  may  be  collected  fh)m  the  collateral  cir- 
cumstances of  the  case.  (/)  Although  the  common  desigra  is  the 
root  of  the  charge,  vet  it  is  not  necessary  to  prove  that  the  defendants 
came  tc^ther,  and  actually  agreed  in  terms  to  have  the  common 
design,  and  to  pursue  it  by  common  means,  and  so  to  cany  it  into 
execution,  because  in  many  cases  of  the  most  clearly-established 
conspiracies  there  are  no  means  of  proving  any  such  thing,  {g)  It^ 
therefore,  two  persons  pursue  by  their  acts  the  same  object,  cAen  by 
the  same  means,  one  performing  one  part  of  an  act,  and  the  other 
another  part  of  the  same  act,  so  as  to  complete  it,  with  a  Yiew  to 
the  attainment  of  the  object  they  were  pursuing,  the  junr  are  at 
liberty  to  draw  the  conclusion  that  they  nave  been  engaged  in  a 
conspiracy  to  effect  that  object  (A)  In  a  case  where  a  hu^MUid,  wife, 
and  their  servantSi  were  indicted  for  a  conspiracy  to  ruin  the  trade 
of  the  prosecutor,  who  was  the  King's  card-makeiT^e  evidence 
againsf  tK^ffi'l^as,  that  they  had  at  several  times  eiven  money  to 
the  prosecutor's  apprentices,  to  put  grease  into  the  paste,  which 


(c^  Rex  V.  Watson,  supra.  Bat  they  held 
that  if  proof  were  to  be  given  that  the  instru- 
ment was  to  be  used  for  the  purposes  of  the 
conspiracy  it  would  clearly  be  aamissible. 

(d)  Reg.  V.  Murphy,  8  C.  &  P.  297, 
Coleridge,  J. 

(«)  }iQ^.  ».   Shellard,  9  C.  \  P.  277, 


Patteson,  J. 

(/)  Rex  9.  Parsons  and  anotker,  I 
Black.  R.  392. 

ig)  Per  Coleridge,  J.,  Reg.  e.  MorphT, 
8  C.  &  P.  237. 

CA)  Per  Coleridge,  J.,  ibid. 
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had  spoiled  the  cards ;  but  there  was  no  account  given  that  ever 
more  than  one  at  a  time  was  present,  though  it  was  proved  the^ 
had  all  given  money  in  their  turns;  it  was  objected  that  this 
could  not  be  a  conspiracy,  on  the  ground  that  several  persons 
might  do  the  same  thing,  without  having  any  previous  commu- 
nication with  each  other.  But  it  was  ruled  that  the  defendants 
being  all  of  a  &mily,  and  concerned  in  making  of  cards,  it  would 
amount  to  evidence  of  a  conspiracy,  (t)  And  it  appears  also  to 
have  been  considered  that  if  a  oanker  permits  a  sum  of  money  to 
be  lodged  at  his  house,  to  be  paid  over,  for  corruptly  procuring  an 
appointment  under  government,  he  may  be  indicted  for  a  conspi- 
racy along  with  those  who  are  to  procure  the  appointment,  and 
receive  the  money.  (J) 

Every  person  concerned  in  any  of  the  criminal  parts  of  the  trans-  Persons  joining 
action  alleged  as  a  conspiracy  may  be  found  guilty,  though  there  be  •^^  *^    . 
no  evidence  that  such  persons  joined  in  concerting  the  plan,  or  that  ^rmed.     ^ 
they  ever  met  the  others,  and  though  it  is  probable  they  never  did, 
and  though  some  of  them  only  join  m  the  latter  parts  of  the  transac- 
tion^  and  probably  did  not  know  of  the  matter  until  some  of  the 
prior  parts  of  the  transaction  were  complete,  {k)     So  that  if  several  penons  meet- 
persons  meet  irom  different  motives,  and  then  join  in  effecting  one  ing  for  one 
common  and  illegal  object,  it  is  a  conspiracy.  (/)    Where,  therefore,  ^"J^f^JJ^' 
upon  an  information  for  a  conspiracy  to  ruin  Macklin,  the  ac^r,  gpinngfor 
in  his  profession,  it  was  objected  that  in  support  of  the  proeecution  another. 
evident  should  be  given   of  a  previous  meeting  of  the  parties 
accused  for  the  purpose  of  confederating  to  carry  their  object  into 
execution;   Lora  Mansfield,  C  J.,  overruled  Uie  objection,  say- 
ing, that  if  a  number  of  persons  met  together  for  difierent  pur- 
poses, and  afterwards  joined  to  execute  one  common  purpose,  to  the  . 
injury  of  the  person,  property,  profe^ion,  or^  character  of  a  t^JcL 
_^rty.  It  was  a  conspiracy,  and  it  was  not  necessary^  to  prove  any 
previous  consult  or'pbQi  among  the  defendants  against  tne  person 
intended  to  be  injured,  {m) 

It  appears  to  have  been  held  that  upon  an  indictment  for  a  con-  Generml  evi- 
spiracy,  where,  from  the  nature  of  the  case,  it  would  be  di£Scult  to  Jj°uro^f*hc 
prove  the  privity  of  the  parties  accused,  without  first  proving  the  conspiracy. 
existence  of  a  conspiracy,   the   prosecutor  may  go  into  general 
evidence  of  its  iiature,  before  it  is  brought  home  to  the  defendants. 
The  indictment  charged   the   defendants,  who  were  journeymen 
shoemakers,  with  a  conspiracy  to  iralte  iBMir  walggs';  and  eviaence 
was  oBered  on  the  pari  M  lufc  prosecution  of  a  plan  for  a  com- 
bination amongst  the  journeymen  shoemakers,  formed  and  printed 
several  years  before,  regulating  their  meetings,  subscriptions,  and 
other  matters  for  their  mutual  government  in  forwarding  their  de- 
signs.    This  evidence  was  objected  to  by  the  counsel  for  the  defend- 
ants; but  Lord  Kenyon,  C.  J.,  said,  mat  if  a  general  conspiracy 
existed,  general  eviaence  might  be  given  of  its  nature,  and  the 
conduct  of  its  members,  so  as  to  implicate  men  who  stood  charged 

(0  Rex  V.  Cope  and  others,  1  Sir.  144.  (I)  Rex  v.  I^c,  2  Stark.  £vid.  324. 

Ij)  Rex    V.    Pollman    and   others,    2  (m)  Lce*s  case.  2  M^Nally,  Evid.  634, 

Campb.  233.  as  cited  Roac.  Cr.  Evid.  374.     S.  P.  pet 

{k}  Rex  V.  Lord  Grcv  and  othcrii,  9  St.  Coleridge,  J.     Keg.  r.  Murphy,  8  C.  5e 

Tri.  127.     Reg.  v.  Murphy,  8  C.  &  P.  297,  P.  297.     See  ante,  p.  675,  note  (t). 
Coleridge,  J. 
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with  acting  upon  the  terms  of  it  years  after  those  terms  had  been 
established,  and  who  might  reside  at  a  great  distance  from  the  place 
where  the  general  plan  was  carried  on  ;  and  his  Lordship,  therefbre, 
permitted  a  person,  who  was  a  member  of  this  society,  to  prove  the 
printed  regulations  and  rules  of  the  society,  and  that  he  and  others 
acted  under  them,  in  execution  of  the  conspiracy  charged  upon  the 
defendants,  as  evidence  introductory  to  the  proof  that  they  were 
members  of  such  society,  and  equally  concerned ;  but  he  observed, 
that  it  would  not  be  evidence  to  affect  the  defendants  until. they 
were  made  parties  to  the  same  conspiracy,  (n)  And  in  several 
important  cases,  evidence  has  been  first  given  of  a  general  oonspnacj 
before  any  proof  of  the  particular  part  which  the  accused  parties  have 
taken,  (o) 

It  has  recently  been  held  that  the  prosecutor  may  either  prove 
the  conspiracy  which  renders  the  acts  of  the  conspirators  admisaUe 
in  evidence,  or  he  may  prove  the  acts  of  the  different  persons,  and 
thus  prove  the  conspiracy.  Where,  therefore,  a  party  met,  which 
was  joined  by  the  prisoner  the  next  day,  it  was  held  that  directions 
given  by  one  of  the  party  on  the  day  of  their  meeting  as  to  where 
they  were  to  go  and  for  what  purpose,  were  admissible,  and  the  case 
was  said  to  fall  within  Rex  v.  HunU  (^)  where  evidence  of  drilling 
at  a  different  place  two  days  before  ana  hissing  an  obnoxious  person 
was  held  receivable,  (r) 

But  after  such  general  evidence  has  been  received  the  parties 
before  the  Court  must  be  affected  for  their  share  of  it  And  it  seems 
that  mere  detached  declarations  and  confessions  of  persons  not 
defendants,  not  made  in  the  prosecution  of  the  object  of  the  conspi- 
racy, are  not  evidence  to  prove  its  existence,  although  consultations 
for  the  purpose,  and  letters  written  in  prosecution  of  the  design,  but 
not  sent,  are  admissible.  {»)  It  results  from  the  principles  already 
stated,  and  it  has  been  observed  as  a  conclusion  to  whicn  they  kad, 
that  it  seems  to  make  no  difference  as  to  the  admissibility  of  the  act 
or  declaration  of  a  co-conspirator  against  the  party  defendant  before 
the  Court,  whether  such  co-conspirator  be  indicted  or  not,  or  tried 
or  not  with  the  defendant  (/)  The  evidence  is  admitted  on  the 
ground  that  the  act  or  declaration  of  one  is  the  act  or  declaration  of 
both  when  united  in  one  common  design. 

In  a  case  where  the  indictment  charged  the  defendants  widi 
conspiring  to  cause  themselves  to  be  believed  persons  of  large  pro- 
perty for  the  purpose  of  defrauding  tradesmen,  evidence  was  given 
of  their  having  hired  a  house  in  a  fashionable  street,  and  repre- 
sented themselves  to  one  tradesman  employed  to  frimish  it  as  people 
of  large  fortune ;  and  then  a  witness  waa  called  to  prove  that  at  a 
different  time  they  had  made  a  similar  representation  to  another 
tradesman.     The  evidence  of  this  witness  was  objected  to  on  the 


(ft)  Rex  9.  HammoD4  and  Webb,  2 
Eqi.  N.  P.  R.  718.  Lord  Kenvon  re- 
ferred to  the  cues  of  tbe  itate  triau  in  the 
year  1745,  where  from  the  nature  of  the 
charve  it  was  necessary  to  go  into  evidence 
of  wnat  was  foing  on  at  Muichester  and  in 
Fkanoe,  SooUand,  and  Ireland,  at  the  same 
time. 

(o)  Lord  Staiibrd's  case,  7  St.  Tr.  1218. 
Lord  W.  BosselPs  case,  9  St.  Tr.  678. 


Lord  Lovat*s  case,  18  St.  Tr.  530.  Body's 
case,  24  St.  Tr.  199.  Home  Tooke^ 
case,  26  Sl  Tr.  1. 

(9)  3  B.  &  Aid.  666. 

(r)  R^.  t>.  Frost.  9  C.  &  P.  H^. 
tindal.  C.  J.,  Parke,  B.,  and  WiUisms,  J. 

(f)  2  Stark.  ETid.327. 

(0  2  Staxk.  Evid.  329.  See  poi<> 
book  6,  c.  4,  s.  2,  for  further  paints  as  to 
the  evidence  in  cases  of  coosfiincy. 
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ground  that  it  was  not  competent  to  the  prosecutor  to  prove  various 
acts  of  this  kind,  and  that  he  was  bound  to  select  and  confine  him- 
self to  one.  But  Lord  Ellenborough,  C.  J.,  said,  '^  This  is  an  indict- 
ment for  a  conspiracy  to  carry  on  the  business  of  common  cheats, 
and  cumulative  instances  are  necessary  to  prove  the  offence."  (u) 

But  where  a  count  alleged  that  the  aefendant  and  others  did  in  an  indict- 
conspire  to  defraud  J.  Donkersley  and  others  of  certain  goods,  and  t^^}  for  con- 
that  m  pursuance  of  the  said  conspiracy  the  defendant  did  wisely  ^^^^^ 
pretend  to  the  said  J.  D.  that  he  was  a  merchant  of  the  name  of  andaiherg, 
Grantham,  carrying  on  business  at  Leeds  and  Huddersfield ;  and  ^^^^  charges 
in  further  prosecution  of  the  said  conspiracy,  and  under  colour  of  a  |J*  toods  "* 
pretended  contract  with  the  said  J.  D.  for  the  purchase  of  certain  of  d.  and 
cloth  of  the  goods  of  the  said  J.  D.  and  others,  did  obtain  possession  oi^*,  the 
of  a  large  quantitv  of  cloth  of  the  goods  of  the  said  J.  D.  and  others  JJ^j^'^Su 
from  the  said  J.  D.,  with  intent  to  cheat  the  said  J.  D.  and  others,  nen  of  D., 
to  the  great  damage  of  the  said  J.  D.  and  others ;  and  it  appeared  that  *^  evidence 
J.  D.  had  partners ;  and  evidence  was  given  to  shew  an  intended  deft«u?per^ 
fraud  upon  that  firm ;  and  it  was  also  proposed  to  give  evidence  of  sons  not  the 
attempts  made  by  the  defendant  to  defraud  other  persons,  as  well  pwtners  of  D., 
as  the  firm  of  J.  D.  and  Co.,  of  their  goods :  it  was  objected  that  "  ">**"»»«'We. 
the  word  ^^  others"  must  be  taken  to  mean  others  the  partners  of 
J.  D. ;  that  where  the  goods  were  stated  to  be  the  goods  of  J.  D. 
and  others,  it  <;ould  only  mean  others  his  partners,  and  the  word 
could  not  have  one  meaning  at  one  part  of  the  count,  and  another 
at  another  part  of  the  same  count     The  evidence  was  received ; 
but,  upon  a  case  reserved,  the  Judges  held  the  ccmviction  wrong,  (v) 

In  the  case  mentioned  in  this  Chapter,  of  a  conspiracv  to  raise  ti,^  eomt 
the  price  of  the  public  frinds  by  fidse  nimours,  it  was  holden  that  will  take  judl- 
the  Court  will  take  judicial  notice  that  a  war  exists  between  this  *^  notic^^of 
country  and  a  foreign  state,  such  war  having  been  recognised  in  ^  ^  ' 
different  acts  of  Parliament ;  and,  therefore,  that  an  allegation  to 
that  effect  need  not  be  proved,  (to) 

Where  an  indictment  alleged  that  the  defendants  conspired  falsely  Upoa  an  in- 
to  accuse  the  prosecutor  of  having  feloniously  forged  a  cheque  for  dictment  for 
the  payment  of  178i,  and  that  in  execution  of  such  conspiracy  a  ^^^"J^*^ 
letter  was  vmtten  by  one  of  the  defendants,  in  which  he  stated  that  forging  a 
he  had  been  employed  to  investigate  the  circumstances  attending  cheque,  held 
the  forging  of  a  cheque  for  178/.,  and  proof  was  given  of  the  letter,  ^!lJf!!'!hi  *^ 
and  also  of  conveisations  referring  in  like  manner  to  a  cheque,  ^HT 
which  the  defendants  charged  the  prosecutor  with  having  foi^ged, 
but  the  cheque  itseirwas  not  produced.     It  was  objected  that  the 
cheque  vfhs  so  incorporated  with  the  evidence,  that  the  prosecutor 
was  not  entitled  to  prove  the  conversations  without  producing  the 
cheque,  to  which  they  referred,  which  it  appeared  fi*om  the  evidence 
was  in  existence,  and  in  the  possession  oi  the  defendants.     Lord 
Tenterden,  C.  J.,  was,  however,  of  opinion  that  it  was  not  essential 
to  prove  the  contents  of  the  cheque  or  to  produce  it,  but  that  it  was 

(« )  Rex  «.  Roberts  and  others,  I  Campb.  most  have  the  same  meaning  in  the  earlier 

399.    Ante,  p.  684.  part  of  the  count  as  in  the  latter  part  of  it ; 

(o)  Reg.  V.  Steel,  1  C  &  Mars.  337.  and  with  respect  to  the  property  of  the 

No  ground  for  the  decision  is  stated,  but  goods  it  must  mean  that  they  were  the 

Ix>nr  Abinger  said  at  the  close  of  the  argu-  goods  of  J.  D.  and  his  partners." 
menty  *'  I  tbink  the  counsel  for  the  defend*  {w)  Rex  v.  Dc  Bcrcnger,  3  M.  &  S. 

ant  is  right  in  saying  that  the  word  '  others*  67.    Ante,  p.  679. 


702 


Of  Conspiraci/. 


[bookt. 


Record  of 
acquittal. 

Proof  of  bank* 
ruptcy. 


Averment  as 
to  one  of  the 
conspirators 
not  proved. 


enouffh  to  take  the  conversations  as  they  passed.  And  the  Court  of 
King^s  Bench,  upon  a  rule  obtained  to  shew  cause  why  there  should 
not  be  a  new  trial,  held  that  it  was  not  necessary  to  produce  the 
cheque.  The  whole  of  the  charge  against  the  defendants  was 
founded  on  the  letter  set  out  in  the  indictmenty  which  was  written 
by  one  of  the  defendants  upon  the  application  of  the  other :  and 
they  having  taken  upon  themselves  to  treat  as  an  existing  thing  a 
cheque  for  178^,  it  was  not  necessary,  on  the  part  of  the  prosecutor 
to  produce  it  in  evidence,  even  although  it  appeared  that  it  actually 
existed.  But  it  might  be  a  fabrication  on  their  part,  there  might 
be  no  such  cheque,  and  then  it  could  not  be  necessary  to  produce 
it.  (x) 

Where  one  of  several  defendants  charged  with  a  oon^imcy  has 
been  acquitted,  the  record  of  acquittal  is  evidence  for  another  de- 
fendant subsequently  tried,  (v) 

Where  in  an  indictment  ror  conspiracy,  the  bankruptcy  of  one  of 
the  defendants  was  stated  in  a  pre&tory  allegation,  and  to  prove 
this  allegation,  the  proceedings  under  the  bankruptcy  were  pat  in; 
Lord  Tenterden,  C.  J.,  held,  that  the  assignment  was  not  admiasihle, 
without  calling  the  subscribing  witness  to  prove  the  execution  of 
it.  (a) 

Where  an  indictment  charged  that  the  defendant  with  divers 
others  did  conspire  to  prevent  the  workmen  of  one  J^  G.  irom  con* 
tinning  to  vTork  in  "a  colhery ;  Patteson,  J.,>hela.  that  a  ronamracy 
toprocureiHe  dischargelSTany  of  the  workmen  wonld  support  the 
indicTui^Ul,  wliieU  did  not  necessarily  lay  the  intent  as  to  all  the 
workmen,  (a) 

Two  persons  were  indicted  for  felony,  in  attempting  to  poisoo 
A.  B.,  by  administering  certain  poisonous  ingredients,  as  set  ftxib 
in  the  indictment  At  the  same  time,  an  indictment  was  found 
against  them  for  a  conspiracy  to  poison  the  same  individual  by  the 
same  means.  On  the  trial  of  the  first  indictment,  the  prisoners 
were  acquitted,  there  being  no  proof  that  the  ingredients  were 
poisonous.  Parke,  J.,  thereupon  directed  an  acquittal  for  the  coor 
spiracy  also,  there  being  no  other  proof  of  a  conspiracy  to  poison 
tnan  that  by  which  it  was  attempted  to  establish  the  relcmy^  vte., 
that  the  ingredients  were  poisonous,  (b) 

Where  an  indictment  against  A.,  B.,  C,  and  D.,  charged  that 
they  conspired  together  to  obtain,  *^  viz.y  to  the  use  of  mem  the 
said  A.,  B.,  and  C,  and  certain  other  persons,  to  the  jurors  un* 
known,"  a  siun  of  money  for  procuring  aif  appointment  under 
government;  and  it  appeared  that  D.  (^though  the  money  was 
uxlged  in  his  hands,  to  be  paid  to  A.  and  B.  when  the  i^pointment 
was  procured,)  did  not  know  that  C.  was  to  have  any  part  of  it, 
or  was  at  all  implicated  in  the  transaction ;  it  was  holden,  that  the 
averment  concerning  the  application  of  the  money  was  material, 
though  coming  under  a  viz.  ,•  and  that  as  to  D.,  the  conspiracy  was 
not  proved  as  laid,  (c) 


^•lA 


(«)  Rex  V.  Aldridge,  1  N.  it  M.  776. 
(y>  Rex  9.  Home  Tooke,  Old  Bailey, 
1794.     1  Chitur  Bum.  823. 
(s)  Rex  r.  Pope,  5  C.  &  P.  208. 
(«)  Rex  ff.  Bykerdyke,  I  M.  C!^  Rob. 


179. 

(6)  Maudsley's  case,  1  Lew.  51. 

(c)  Rexo.  Pollman  and  otberii  2  Cempb. 
231. 
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Where  an  indictment  for  a  conspiracy  to  procure  false  witnesses  Variance, 
on  the  trial  of  an  ejectment,  at  the  great  sessions  for  the  county  of 
Glamorgan,  stated  that  at  the  genera/ sessions  of  our  Lord  the  Kmgi 
holden,  &c.,  an  action  of  ejectment  was  depending,  in  which  action 
J.  Doe,  on  the  demise  of  W.  Rees  and  D.  Terry,  was  the  plaintiff, 
and  R.  Thomas  and  T.  Beavan  the  defendants,  and  it  appeiured  that 
the  ejectment  was  brought  on  a  joint  and  two  several  demises  of 
Rees  and  Terry;  it  was  held,  nrst,  that  the  description  of  the 
sessions  was  erroneous,  as  it  should  have  been  at  the  great  sessions ; 
secondly,  that  there  was  a  variance  between  the  action  described  in 
the  indictment  and  the  action  proved  to  have  been  pending,  (d) 

Where  an  indictment  for  a  conspiracy  stated  in  the  inducement  Misdescription 
that  the  defendants  knew  that  the  parties  conspired  against  were  of  a  statute 
the  proprietors  of  certain  licensed  stage  carriages,  and  as  such  pro-  "^  ^  jndict- 
prietors  liable  to  certain  penalties,  in  which  the  drivers  of  such  oonspincy. 
carriages  should  be  convicted  of  any  offence  committed  by  the  said 
drivers,  against  ^'  a  certain  act  of  Parliament  made  and  passed  in  the 
second  and  third  years  of  the  reign  of  his  present  Majesty,  intitided, 
&c,"  (setting  out  the  title  correcdv) ;  and  that  the  defendants  un- 
iawfiiUy  conspired  fitlsely  to  exhibit  a  certain  information  chai^ging, 
^c,  contrary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided ;  the  judgment  was  arrested,  on  the  ground  that  a  statute 
cannot  be  pleaded  as  made  in  two  years ;  for  in  law  an  act  cannot 
l>e  made  in  two  years,  {e) 

Where  the  counts  in  an  indictment  ibr  a  conspiracy  are  firamed  in  Partknlars  of 
a  general  form,  the  Judge  will  order  the  prosecutor  to  fiimish  the  thechams 
defendants  with  a  particular  of  the  charges,  upon  which  he  means  jjij^^l^  ** 
to  rely,  and  such  particular  ought  to  be  so  firamed  as  to  give  the 
defendants  the  same  information  as  would  be  given  by  a  special 
count :  but  it  need  not  state  the  specific  acts  the  defendants  are 
chaived  with  having  done,  or  the  times  or  places  at  which  such  acts 
are  alleged  to  have  taken  place.  (/) 

Upon  the  trial  of  an  indictment  for  a  conspiracy,  the  counsel  for  Acqoittal  of 
the  prosecution  has  aright,  before  opening  nis  case,  to  have  any  J??]!?^^^® 
of  the  defendants  acquitted,  in  order  tnat  he  may  call  them  as  wit-      ««i«n^ 
nesses,  and  the  counsel  ibr  the  other  defendants  has  no  power  of 
objecting  to  this  being  done,  (g) 

Where  an  indictment  contained  counts  for  a  conspiracy  and  KlectkMi. 
counts  for  a  libel  contained  in  a  hand-bill,  and  there  was  jio  evi- 
dence to  affect  one  of  the  two  defendants  as  to  the  libel ;  Coleridge, 
J.,  at  the  close  of  the  case  for  the  prosecution,  put  the  prosecutor 
to  elect  upon  which  charge  he  would  go,  before  the  defendants' 
counsel  entered  upon  the  defence.  (A) 


(O  Rex  V.  Thomas,  1  C.  &  P.  472, 
Panu  J«  A.  J. 

(e)  Rex  0.  Biers,  1  A.  &  E.  327.  The 
correct  statement  is  "  a  certain  statute 
made  and  passed  in  a  Session  of  Parlia- 
BMMt,  held  m  the  first  and  second  years  of 
the  reign  of  Kin?  William  the  Third.** 
Per  Patteson,  J.,  ibid.  Gibbs  t7.  Pike,  8 
M.  &  W.  223.  S.  P. 

(f)  Rex  r.  Hamilton,  7  C.  &  P.  448. 
latUedale,  J.,  after  consulting  several  of 
the  other  Judges.  In  Anonymous,  1 
Chitty,  698,  the  Court  of  King's  Bench 
refused  to  order  such  particulars  to  be 
gireu  on   motion,  but  intimated  that  the 


correct  course  was  to  apply  to  the  prosecu- 
tor to  give  some  information  as  to  the  par- 
ticulars, upon  which  he  meant  to  rely  io 
support  of  the  indictment,  and  if  he  refused 
then  an  application  might  be  made  to  post- 
pone the  trial  in  order  that  the  question 
might  be  more  maturely  discussed.  From 
which  it  is  to  be  inferred  that  the  motion 
had  been  made  without  any  previous  appli- 
cation for  particulars  to  the  prosecutor. 
C.  S.  O. 

(g)  Rex  r.  Rowland,  R.  &  M.  N.  P.  R. 
401,  Abbott,  C.  J. 

(A)  Reg.  V.  Marphy,  8  C.  &  P.  297. 
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I^MisfaBent. 


Of  Oonspiracff. — Punishment.  [boor  ▼. 

Tlie  Court  of  King's  Bench  have  refused  to  chanae  the  venue  in 
an  indictment  for  a  conspiracy  to  destroy  foxes  and  other  vermin, 
on  the  ground  that  the  gentlemen  who  were  likely  to  serve  cm  the 
jury  to  try  the  indictment  were  much  addicted  to  fox-hunting,  (t) 

In  a  recent  case,  a  point  arose  as  to  the  extent  to  which  the 
counsel  for  the  prosecution  in  a  case  of  conspiracy  might  cross- 
examine  a  witness,  called  by  only  one  of  several  defendants.  The 
indictment  was  against  A.,  B.,  and  0. ;  and  after  the  case  for  the 
prosecution  was  closed,  C  only  called  a  witness,  whom  he  examined 
as  to  a  conversation  between  himself  and  A. ;  and  it  was  rokd, 
that  the  counsel  for  the  prosecution  might  cross-examine  such  wit- 
ness as  to  any  other  conversation  between  A.  and  C,  although  the 
evidence  should  tend  chiefly  to  criminate  A*  (k) 

If  upon  an  indictment  for  conspiracy,  the  juiy  find  the  defendants 
guilty  of  so  much  of  the  indictment  as  amounts  to  a  misdemeanor, 
the  Court  may  pass  judgment  upon  the  defendants.  The  defend- 
ants were  indicted  for  conspiring  felsely  to  indict  A.  B.  for  keeping 
a  gaming-house,  for  the  purpose  of  extorting  money  from  the  saia 
A.  B.,  and  the  jiury  found  the  defendants  guilty  of  conspiring  to 
indict  A.  B.  for  the  purpose  of  extorting  money,  but  not  to  indict 
him  fidsely;  and  it  was  held  that  enough  of  the  indictment  was 
found  to  enable  the  Court  to  give  judgment ;  for  in  criminal  cases, 
it  is  sufiicient  for  the  prosecutor  to  prove  so  much  of  the  chaige  as 
constitutes  an  ofience  punishable  by  law ;  and  the  iury  had  found 
the  defendants  guilty  of  conspiring  to  prefer  an  indictment  for  the 
purpose  of  extorting  money,  and  tnat  is  a  misdemeanor  whether  the 
charge  were  or  were  not  false.  {I) 

In  former  times,  persons  convicted  of  a  conspiracy  at  the  suit 
of  the  King,  to  accuse  another  person  of  a  capital  offence,  were 
liable  to  receive  what  was  called  the  mllanous  judgment,  that  is, 
to  lose  their  liberam  legemf  whereby  they  were  discredited  and  dis- 
abled as  jurors,  or  witnesses;  to  forfeit  their  goods  and  chattels, 
and  lands  for  life ;  to  have  those  lands  wasted,  their  houses  rased, 
their  trees  rooted  up,  and  their  bodies  committed  to  prison.  («) 
But  this  judgment  was  not  inflicted  upon  those  who  were  convicted 
only  of  conspiracies  of  a  less  aggravated  kind,  at  the  suit  of  the 
party :  and  for  some  time  past  it  appears  to  have  been  the  better 
opinion,  that  the  villanous  judgment  is  by  long  disuse  become 
oDsolete,  not  having  been  pronounced  for  some  ages;  and  that  the 
punishment  for  conspiracies  in  general  is,  as  in  the  case  of  other 
misdemeanors,  by  fine,  imprisonment,  and  sureties  for  the  good 
behaviour  at  the  discretion  of  the  Court.  (») 


(t)  Rex  9.  King,  2  Chitty  Rep.  217. 

(A)  Rex  V.  KroeU  and  others,  2  Stark. 
N.  P,  R.  343. 

(I)  Rex  V.  HolUngberry,  4  B.  &  C.  329. 
€  D.  &  R.  345. 

(m)  1  Hawk.  P.  C.  a  72,  s.  9.  4 
Black.  Com.  136. 

(n)  Id.  ibid.  The  pillory  was  also  very 
commonly  a  part  of  the  punishment  until 
taken  away  by  the  56  Geo.  3,  c.  1 38.  See  also 
^nU,  p.  669,  note  (tt).  In  a  case  where  the 
defendants  were  convicted  on  an  informa- 
tion for  a  conspiracy  to  take  away  the  cha- 
racter of  one  KemiK,  and  accuse  him  of 


murder,  by  pretended  conversatkNis  and 
communications  with  a  ghoat  that  answered 
by  knocking  and  scratdiing  in  Cock-laiie, 
&  c. ,  they  received  Uie  following  judgment : 
Richard  Parsons,  (the  father  of  the  child, 
who  was  the  principal  agent  in  the  pee- 
tended  commum'cation,)  to  stand  thrioe  in 
the  pillory,  and  be  imprisoned  two  ^rears ; 
Eliz.  Parsons  tbe  mother,  to  be  impnaoned 
one  year  ;  Mary  Fraser,  a  servant  who  was 
aiding  and  assisting,  was  sent  to  the  boose 
of  correction,  td  hara  labour  for  six  months ; 
Moore,  the  curate  of  the  paruh,  and  one 
James,  were  discharged  on  paying  the  pro- 


CHAP.  II.]  Of  Conspiracy. — Punishment. 

A  consequence  of  the  attaint  of  conspiracy,  where  the  party  was 
subject  to  the  villanous  judgment,  appears  to  have  been  incom- 
petency as  a  witness,  (o)  A  party,  therefore,  convicted  of  a  con- 
spiracy to  bribe  witnesses,  on  an  information  against  the  revenue 
laws,  not  to  appear  before  the  justices  of  the  peace,  is  incom- 
petent (j))  But  this  consequence  seems  not  to  nave  attached  to 
other  cases  of  conspiracy  at  the  suit  of  the  party,  (g)  And  in  a 
late  case  in  the  Admiralty  Court,  which  underwent  much  discussion. 
Sir  W.  Scott  determined,  on  great  consideration,  that  a  conviction 
for  a  conspiracy  to  commit  a  fraud  would  not  render  an  affidavit  of 
the  convict  inadmissible,  (r) 

In  conclusion  of  this  chapter,  it  may  be  mentioned,  that,  after  a 
conviction  for  a  conspiracy,  the  defendants  must  be  present  in 
Court  when  a  motion  is  made  on  their  behalf,  in  arrest  of  judg- 
ment, (s)  And  also,  that  upon  a  motion  for  a  new  trial,  after  such 
conviction,  all  the  defendants  must  be  present,  (t)  And  it  is  not  a 
sufficient  excuse  for  absence,  that  they  are  in  custody  on  civil  pro- 
cess; but  if  they  were  in  custody  on  criminal  process,  the  case 
would  be  different,  for  then  they  might  be  charged  vdth  the  con- 
spiracy also,  (u)  But  where  an  indictment  has  Been  removed  into 
tne  Court  of  King's  Bench,  after  verdict,  but  before  judgment,  and 
set  down  for  argument,  it  does  not  appear  to  be  necessary,  that  the 
defendants  should  appear  in  Court  upon  the  argument,  the  pro- 
ceeding being  in  the  nature  of  a  special  verdict,  and  the  party  not 
being  considered  as  convicted,  until  after  the  Court  have  determined 
upon  the  verdict  (t?) 
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aecutor  3002,  and  his  oost8»  wUch  were 
nearly  as  much  more.  Brown,  who  had 
published  a  narrative,  and  one  Day,  the 
printer  of  a  newspaper,  had  previously 
made  their  peace  with  the  prosecutor. 

(o)  Co.  Lit-  6  6.  2  Hale,  277.  1 
Hawk.  P.  C.  0.  72,  s.  9.     1  Phil.  Evid.  17. 

(p)  Bushel V.  Barrett, R.&M.  N.P.R. 
434.  Gaselee,  J.,  and  Littledale,  J. 

(a)  2  Hale,  277.  Carth.  416.  1  Hawk. 
P.C.  c72,s.9. 


ir)  In  the  case  of  the  Ville  de  Varsovie 
others,  1817, 2  Dods.  Adm.  R.  174.  1 
PhU.  on  Evid.  18. 

(«)  Rex  V.  Spragg  and  another,  2  Burr. 
929.     1  Black.  R.  209. 

(t)  Rex  V,  Teal  and  another,  1 1  East, 
307.  Rex  V.  Askew,  3  M.  &  S.  9.^  Rex 
9.  Lord  Cochrane,  3  M.  &  S.  10. 

(«)  Rex  V.  Hollingberry,  4  B.  &  C. 
329.    6  D.  &  R.  345. 

(o)  Rex  V  Nichols,  2  Str.  1227. 


VOL.  IL 
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CHAPTER  THE  THIRD. 


Threats  at 
common  Uw* 


Rex  V.  Soutb- 
erton. 

Threatening 
to  charge  a 
party  with 
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soiling  me- 
dicines without 
a  stamp, 
holden  not  to 
be  indictable. 

But  where 
the  threat  is 
calculated  to 
overcome  a 
firm  and  pru- 
dent man,  it 
is  indictable. 


OF  THREATS,   AND  THRBATRNING  LBTTKRfl. 

It  is  said,  that  the  dispersiDg  of  hilb  of  menace  threatening  destruc- 
tion to  the  lives  or  properties  of  those  to  whom  they  were  adch^essed, 
for  the  purpose  of  extorting  money,  is,  at  common  law,  a  hiri^  mis- 
demeanor, punishable  by  fine  and  imprisonment,  (a)  Threats 
directed  against  persons  immediately  under  the  protection  of  a  Court 
are  ofiences  pimishable  by  fine  and  imprisonment,  as  if  a  man 
threaten  his  adverBary  for  suing  him,  a  counseller  or  attorney  for 
being  employed  against  him,  a  juror  for  his  verdict,  or  a  gaoler  or 
other  ministerial  officer  for  keeping  him  in  his  custody,  and  piopefly 
executing  his  duty,  (b)  And  a  precedent  is  given  of  an  inaictmeot 
at  common  law  against  the  attorney  of  a  plaintiff  in  a  cause  for  writing 
a  letter  to  the  attorney  of  the  defendant,  who  had  obtained  a  verdict 
on  the  evidence  of  his  son,  threatening  to  indict  the  son  for  perjury 
unless  the  defendant  gave  up  the  benefit  of  the  verdict  (c) 

But  it  was  holden  m  a  modem  case,  that  threatening  bv  letter  or 
otherwise  to  put  in  motion  a  prosecution  by  a  public  officer  to  re- 
cover penalties  for  selling  Friar^s  Balsamy  without  a  stamp,  (which 
by  the  42  Gea  3,  c.  56,  is  prohibited  to  be  vended  without  a  stamped 
label)  for  the  purpose  of  obtaining  money  to  stay  the  prosecutuHi, 
was  not  such  a  tJbreat  as  a  firm  and  prudent  man  might  not  be  ex- 
pected to  resist,  and,  therefore,  was  not  in  itself  an  indictable  oflEbn^ 
at  common  law^  although  it  was  alleged  that  the  money  was  obtained, 
no  reference  being  made  to  any  statute  which  prohibits  such  attempt 
In  this  case  Lord  EUenborough,  C.  J.,  saio,  ^'  To  obtain  money 
under  a  threat  of  any  kind,  or  to  attempt  to  do  it,  is,  no  doubt,  an 
immoral  action ;  but  to  make  it  indictable,  the  threat  must  be  of 
such  a  nature  as  is  calculated  to  overcome  a  firm  and  prudent  man. 
Now,  the  threat  used  by  the  defendant  at  its  utmost  extent  was  no 
more  than  that  he  would  charge  the  party  with  certain  penalties  for 
selling  medicines  without  a  stamp*  That  is  not  such  a  threat  as  a 
firm  and  prudent  man  might  not,  and  ought  not,  to  have  ^resisted. 
Then  what  authority  is  there  for  considering  these  as  ofiences  at 
common  law  ?  The  principal  case  relied  on  is  that  of  Rex  v.  Wood- 
ward and  othersy  {d)  which  was  where  the  defendants,  having  another 
man  in  their  actual  custody  at  the  time,  threatened  to  cany  him  to 


(a)  1  Hawk  P.  C.  c.  53,  s.  1.  Refe- 
rence is  made  po  1  HaA  567,  but  qu,  the 
reference.  '* 

(6)  4  Black.  Com.  126. 


(c)  2  Chit  Crim.  L.  149. 

(d)  n  Mod.  137,  more  fully  stated  In 
6  East  B.  133, 134. 
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moly  upon  a  chai]ge  of  peijnry ;  and  obtained  money  from  him  under 
that  threat,  in  order  to  permit  his  release.  A^s  not  that  an 
actual  duiesBi  such  as  would  have  avoided  a  bond  given  under  the 
same  circumstances?  But  that  is  very  unlike  the  present  case, 
which  is  that  of  a  mere  threat  to  put  process  in  a  penal  action  in 
force  against  the  party.  The  law  di8tinfl:uishes  between  threats  of 
actual  violence  against  the  person,  or  such  other  threats  as  a  man  of 
common  firmness  cannot  stand  against,  and  other  sorts  of  threats. 
Money  obtained  in  the  former  cases,  under  the  influence  of  such 
threats,  may  amount  to  robbeiy ;  but  not  so  in  cases  of  threats  of 
other  kinds.  But  this  is  a  case  of  threatening,  and  not  of  deceit ; 
and  it  must  be  a  threat  of  such  a  kind  aa  will  sustain  an  indictment 
at  common  law,  either  according  to  one  case,  attended  with  duress, 
or,  according  to  others,  such  as  may  overcome  the  ordinary  free  will 
of  a  firm  man,  and  induce  him  fix)m  fear  to  part  with  his  money. 
The  present  case  is  nothing  like  anv  of  those ;  it  is  a  mere  threat  to 
bring  an  action,  which  a  man  of  ordinary  firmness  might  have 
resisted.*'  {e) 

It  appears  that,  according  to  the  principles  laid  down  in  this^ 
case,  an  indictment  will  lie,  at  common  law,  for  extorting  money 
by  actual  duress,  or  by  such  threats  aa  common  firmness  is  not 
capable  of  resisting.  Therefore,  where  money  is  extorted  from  a 
par^  by  the  threat  of  accusing  him  of  an  unnatural  crime,  and 
firom  the  circumstances  of  the  case  the  ofience  does  not  amount  to* 
robbery,  (/)  these  seems  no  reason  to  doubt  but  that  it  is  indictable 
as  a  misdemeanor  at  common  law.  (g) 

Demanding  property  with  menaces,  with  intent  to  steal;  ac-  Oflenoeshy 
cusing,  or  threatening  to  accuse  of  an  in&moiis  crime  with  an  in-  statutes. 
tent  to  extort  property,  and  by  such  accusation  or  threat  actually* 
extorting;  the  sending  or  delivering  of  a  threatening  letter,  or 
writing  to  any  person,  thereby  threatening  to  kill  or  murder,  or  to 
bum  or  destroy,  or  thereby  with  menaces  demanding;  property; 
accitting,  or  threatening  to  accuse,  or  sending  or  delivenng  a  letter, 
&a,  accusing  or  threatening  to  accuse  of  certain  crimes  with  intent 
to  extort  money,  &c.,  aro  offences  of  the  degree  of  felony  by  the 
provisions  of  recent  statutes. 

The  4  Gea  4,  c  54,  s.  3,  recites,  that  whereas  by  the  9  Geo.  1,  4  Geo.  4, 
c  22,  s.  1,  it  is  enacted,  ^^  that  if  any  person  or  persons  shall  know-  ^  ^^*  "•  3* 
ingly  send  any  letter  without  any  name  subscribed  thereto,  or  signed  ^^^y  c^X 
with  a  fictitious  name,  demanding  money,  venison,  or  other  valuable 
thing,  or  shall  forcibly  rescue  any  person  being  lawfoUy  in  custody 
of  any  ofiicer  or  other  person  for  any  such  offence,  or  shall,  by  gill 
or  promise  of  money  or  other  rewaru,  procure  any  of  his  Majesty's 
subjects  to  join  him  or  them  in  any  such  unlavrful  act,  every  person 
so  offendinff^  being  thereof  lawfiilly  convicted,  shall  be  adjudged 

Kilty  of  feT^ny,  and  shall  suffer  death,  as  in  cases  of  felony  without 
nefit  of  clergy ;"  and  whereas  by  the  27  Geo.  2,  c  15,  it  is  among  and  27  Geo.  % 
other  things  enacted,  **  that  if  any  person  or  persons  shdl  knowingly  ^'  ^^* 
send  any  letter,  without  any  name  subscribed  thereto,  or  signed 
with  a  fictitious  name  or  names,  letter  or  letters,  threatening  to  kill 

(e)  Rex  9»  Southcrton.  6  East.  R.  126,         (g)  See  a  precedent  in  3  Chit  Grim.  U 
140.  And  see  vol  1.  p.  133.  841. 

(/;  Ante,  vol.  1,  p.  881,  e<  seq. 
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or  murder  any  of  his  Majesty's  subject  or  subjects,  or  to  bum  their 
houses,  outhouses,  bams,  stacks  of  com  or  grain,  hay  or  straw,  though  m 
no  money  or  venison,  or  other  valuable  thmg  shall  be  demanded  ui  " 
or  by  such  letter  or  letters,  or  shall  forcibly  rescue  any  person  being 
lawmlly  in  custody  of  any  officer  or  other  person  for  the  said  offences, 
every  person  so  offending,  being  thereof  lawfully  convicted,  shall  be 
adjudged  guilty  of  felony,  and  shall  suffer  death,  as  in  cases  of  felony, 
•im)  30  Geo.  2,  without  benefit  of  clergy  f  and  whereas  by  the  30  Geo.  2,  c  24,  s.  1, 
^'  '^^*  it  is  amonff  other  things  enacted,  ^^  that  all  persons  who  shall  knowingly 

send  or  deliver  any  letter  or  writing,  with  or  without  a  name  or 
names  subscribed  thereto,  or  signed  with  a  fictitious  name  or  names, 
letter  or  letters,  threatening  to  accuse  any  person  of  any  crime 
'^     punishable  by  law  with  death,  transportation,  pillory,  or  any  other 
^     mfamous  punishment,  with  a  view  or  intent  to  extort  or  gain  money, 
goods,   wares,   or  merchandises  from   the  person   or    persons  so 
threatened  to  be  accused,  shall  be  deemed  offenders  against  law,  and 
the  public  peace,  and  the  Court  before  whom  such  offender  or  of- 
fenders shall  be  tried,  shall  in  case  he,  she,  or  they  shall  be  convicted 
of  any  of  the  said  offences,  order  such  offender  or  offenders  to  be 
fined  and  imprisoned,  or  or  be  put  in  the  pillory,  or  publicly  whipped, 
or  to  be  transported  for  the  term  of  seven  years,  as  the  Court,  in 
which  any  sucn  offender  or  offenders  shall  be  convicted,  shall  think 
And  the  expe-  fit  and  order ;  and  whereas  it  b  expedient  that  a  lesser  d^;ree  of 
diency  of  a        punishment  should  be  provided  for  the  offence  of  sending  threatening 
ment^  &c?'^  '    letters,  in  the  cases  mentioned  in  the  two  first  recited  acts,  and  that 
the  same  degree  of  punishment  should  be  inflicted  in  the  cases  men- 
tioned in  the  last  recited  act,  and  be  extended  to  persons  accessory 
to  the  said  offences ;"  and  then  enacts,  that  so  much  of  the  said 
recited  acts  as  relates  to  the  sending  and  delivering  letters  in  the 
And  enacts       cascs  therein  respectively  mentioned  shall  be  repealed,  and  that  *^  if 
that  sending      ^ny  persou  shall  knowingly  and  wilfully  send  or  deliver  any  letter  or 
certain^thrMU    writing,  with  or  without  any  name  or  signature  subscribed  thereto, 
ening  letters      or  with  a  fictitious  name  or  signature,  (demanding  money  or  other 
SLTil!!"?  1        valuable  thing,)  or  threatening  to  kill  or  murder  any  of  his  Majesty's 
Dies  punish^      Subjects,  or  to  bum  or  destroy  his  or  their  houses,  outhouses,  barns, 
able  by  trans-    Stacks  of  corn  or  grain,  hay  or  straw,  (or  shall  knowingly  and  wilfully 
portetion,  &c.    ggn^  or  deliver  any  such  letter  or  writing  threatening  to  accuse  any 
of  his  Majesty's  subjects  of  any  crime  punishable  with  death,  trans- 
portadoh,  or  pillory,  or  of  any  infamous  crime,  with  a  view  or  intent 
to  extort  or  gain  money,  security  for  money,  goods  or  chattels,  wares, 
or  merchandise,  from  the  person  or  persons  so  threatened,)  or  shall 
procure,  counsel,  aid  or  abet  the  commission  of  the  said  offences,  or 
of  any  of  them,  or  shall  forcibly  rescue  any  person  being  lawfully  in 
custody  of  any  officer  or  other  person  for  any  of  the  said  offences ; 
every  person  so  offending,  beinff  thereof  lawfully  convicted,  shall  he 
adjudged  guilty  of  felony,  and  snail  be  liable,  at  the  discretion  of  the 
Court,  to  be  transported  beyond  the  seas  for  life,  or  for  such  term 
not  less  than  seven  years,  as  the  Court  shall  adjudge,  or  to  be  imjm- 
soned  only,  or  to  be  imprisoned  and  kept  to  hard  labour  in  the 
oommon  gaol  or  house  of  correction  for  any  term  not  exceedii^ 
seven  years."  (A) 

<A)  The  4  Geo.  4,  c.  64,  contains  no  sending  tbrratening  letters,  nor  aoj  for 
express  provision  for  ihe  punishment  of  that  of  principals  in  the  second  degree,  or 
accessories  after  the  fact  to  tie  offence  of      of  accessories  before  or  after  the  fiict  to  th« 
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This  statute  contained  other  enactments,  but  the  clause  which 
provided  for  the  punishment  of  persons  who  might  send  letters,  &c., 
threatening  to  accuse  of  any  infamous  crime^  received  a  construction 
which  caused  the  6  Geo.  4,  c.  19,  to  be  passed  for  the  purpose  of 
extending  the  signification  of  those  words.  ($)  The  latter  statute 
was,  however,  repealed  by  the  7  &  8  Geo.  4,  c.  27,  which  also  re- 
peals the  4  Geo.  4,  c.  54,  ^^  except  so  far  as  it  relates  to  any  person 
who  shall  send  or  deliver  any  letter  or  writing  threatening  to  Kill  or 
murder,  or  to  bum  or  destroy  as  therein  mentioned,  or  shall  be 
accessory  to  any  such  offence,  or  shall  forcibly  rescue  any  person 
being  lawfully  in  custody  for  any  such  offence." 

The  7  &  8  Geo.  4,  c.  29,  contained  several  enactments  relating  to 
demands  of  property  or  money,  accompanied  with  menaces  or  force, 
and  obtaining  the  property  or  money  by  threatening  to  accuse  of  an 
infamous  crime,  but  these  provisions  were  repealed  by  the  1  Vict. 
c.  87,  s.  1.  (j) 

The  7  &  8  Geo.  4,  c.  29,  s.  8,  which  is  still  in  force,  enacts,  7^3  Geo.  4, 
**  that  if  any  person  shall  knowingly  send  or  deliver  any  letter  or  c.  t>9,  s.  8. 
writing,  demanding  of  any  person,  with  menaces,  and  without  any  ^"f^"f  J**^" 
reasonable  or  probable  cause,  any  chattel,  money,  or  valuable  secu-  ^^i^  de- 
rity,  (i)  or  if  any  person  shall  accuse  or  threaten  to  accuse,  or  mandsor 
shall  knowingly  send  or  deliver  any  letter  or  writing,  accusing  or  J^'®**^"^ 
threatening  to  accuse  any  person  of  any  crime  punishable  by  law  ^  p^y  ^f  ^ 
with  death,  transportation,  or  pillory,  or  of  any  assault,  with  intent  infamous  crime 
to  commit  any  rape,  or  of  any  attempt  or  endeavour  to  commit  any  ^  ^^^\^ 
rape,  or  of  any  infamous  crime,  as  hereinafter  defined,  with  a  view 
or  intent  to  extort  or  gain  from  such  person  any  chattel,  money,  or 
valuable  security,  every  such  offender  shall  be  guilty  of  felony,  and, 
being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the 
,  Court,  to  be  transported  beyond  the  seas  for  life,  or  for  any  term  not 
less  than  seven  years,  or  to  be  imprisoned  for  any  term  not  ex- 
ceeding four  years,  and,  if  a  male,  to  be  once,  twice,  or  thrice 
publicly  or  privately  whipped  (if  the  Court  shall  so  think  fit)  in 
addition  to  such  imprisonment."  (/) 

The  ninth  section,  for  defining  what  shall  be  an  infamous  crime  Sec  9.  What 
within  the  meaning  of  the  act,  enacts,  "  that  the  abominable  crime  »*"**^  ^ 
of  buggery,  committed  either  with  mankind  or  with  beast,  and  every  i^jj^oua*^ 


cnme. 


ofienoe  of  rescuing  persons  in  custody  for  extort  or  gun  from  him,  and  who  shall  by 

any  tuch  offence;  the  principals  in   the  intimidating  him  b^  such    accusation   or 

seoond  degree,  therefore,  are  punishable  in  threat,  extort  or  gam  from  him  any  chat- 

the  some  manner  as  the  principals  in  the  tel,  money,  or  valuable  security,  and  so 

first  degree,  and  the  accessories  are  punish*  much  of  the  same  acts  as  relates  to  the 

able  (under  the  7  &  8  Geo.  4,  c  28,  ss.  8  punishment  of  principals    in  the    second 

6  9,  and  the  1  Vict.  c.  90,  s.  5,)  in  the  degree,  and  of  accessories  before  and  af^er 
manner  stated  in  note  (»),  anU^  p.  448.  the  fact  respectively,  to  such  of  the  felonies 
C.  8.  G.  punishable  under  these  acts  as  are  hercin- 

(t)  See   Rex  v.   Hickman,    R.  &  M.  before  referred  to." 
C.  C.  R.  34,  poMt,  p.  7 16.  (A)  See  7  &  8  Geo.  4,  c.  29,  s.  5,  a»r«, 

(y)  This  section  repeals  so  much  of  the  p.  73. 

7  &  8  Geo.  4,  c.  29,  and  9  Geo.  4,  c.  55,  (/)  The  9  Geo.  4,  c.  55,  s.  8,  relating  to 
(relating  to  Ireland)  **  as  relales  to  any  Ireland,  is  similar  to  this  section.  Seethe 
person  who  shall  with  menaces,  or  by  force,  7  &  8  Geo.  4,  c.  29,  s.  4,  and  the  1  Vict. 
demand  any  chattel,  money,  or  valuable  c.  90,  s.  5,  an^e,  p.  128,  as  to  hard  labour  and 
fsecurity  of  any  person,  with  intent  to  steal  solitary  confinement,  and  the  7  &  b  Geo.  4, 
the  same,  and  so  much  of  the  same  acts  as  c  2M,  s.  61,  ante,  p.  128,  as  to  the  punish- 
relates  to  any  person  who  shall  accuse,  or  ment  of  principals  in  the  second  degree  and 
threaten  to  accuse,  any  other  person  of  any  accessories. 

infamous  crime,  with  a  view  or  intent  to  ' 
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1  Vict  c  87, 
s.  4. 

Ubtaininff 
property  Dy 
throat  of 
accusing  of 
unnatural 
crimes. 


Dcroandinep 
money  with 
menaces. 


Panisfament  of 
accessories. 


Oflences 
punishable  by 
imprisonment. 


Construction 
of  the  word 
property." 
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assault  with  intent  to  commit  the  said  abominable  crime,  and  evenr 
attempt  or  endeavour  to  commit  the  said  abominable  crime,  and 
every  solicitation,  (m)  persuasion,  promise;,  cm*  threat  offisied  or  made  to 
any  person,  whereby  to  move  or  induce  such  pevscm  to  commit  or 
permit  the  said  abominable  crime,  shall  be  deemed  to  bean  infimioiis 
crime  within  the  meaning  of  this  act" 

The  1  Vict  c.  87,  s.  4,  enacts,  ^'that  whosoever  shall  accuse  or 
threaten  to  accuse  any  person  of  the  abominable  crime  of  hofgffcj 
committed  either  with  mankind  or  with  beast,  or  of  any  assault  with 
intent  to  commit  the  said  abominable  crime,  or  of  any  attempt  or 
endeavour  to  commit  the  said  abominable  crime,  or  of  makkig  or 
offering  any  solicitation,  persuasion,  promise^  or  threat  to  any  person 
whereby  to  move  or  induce  such  person  to  commit  ot  permit  the 
said  alK)minabIe  crime,  with  a  view  or  intent  in  any  ot  the  cases 
aforesaid  to  extort  or  gain  from  such  person,  and  diall  by  intimi- 
dating such  person  by  such  accusation  or  threat  extort  or  gain  from 
such  person  any  property,  shall  be  guilty  of  felony,  and  being  con* 
victed  thereof  shall  be  uable,  at  the  discretion  of  the  Court,  to  be 
transported  beyond  the  seas  for  the  term  of  his  or  her  natural  life, 
or  for  any  term  not  less  than  fifteen  years,  or  to  be  imprisoned  ibr 
any  term  not  exceeding  three  years."  (») 

£y  sec.  7,  ^^  whosoever  shall  widi  menaces  or  by  force  demand 
any  property  of  any  person  with  intent  to  steal  the  same,  shall  be 
piilty  of  felony,  and,  being  convicted  thereof,  shall  be  liayUe  to  be 
imprisoned  for  any  term  not  exoeedinff  three  years."  (o) 

By  sec  9,  '^in  the  case  of  every  feK>ny  punishable  under  this  ad 
every  principal  in  the  second  degree  and  every  accessory  before  the 
fact  shall  be  punishable  with  death  or  otherwise  in  the  same  manner 
as  the  principal  in  the  first  d^ree  is  by  this  act  piuiishaUe ;  and 
every  accessory  after  the  &ct  to  any  felony  punishable  under  this 
act  (except  (mfy  a  receiver  of  stolen  property)  shall,  on  convictioD, 
be  liable  to  be  unprisoned  for  any  term  not  exceeding  two  years." 

By  sec  10,  '^  wnere  any  person  shall  be  convicted  of  any  ofience 
punishable  under  this  act  for  which  imprisonment  may  be  awarded, 
It  shall  be  lawful  for  the  Court  to  sentence  the  offender  to  be  impri- 
soned, or  to  be  imprisoned  and  kept  to  hard  labour,  in  the  commoo 
gaol  or  house  of  correction,  and  also  to  direct  that  the  offender  shall 
be  kept  in  solitary  confinement  for  any  portion  or  portions  of  such 
imprisonment,  or  of  such  imprisonment  with  hard  labour,  not  ex- 
ceeding one  month  at  any  one  time,  and  not  exceeding  throe 
months  in  any  one  year,  as  to  the  Court  in  its  discretion  shiul  seem 
meet" 

By  sec  12,  <^the  word  'property'  shall  throughout  this  act  be 
deemed  to  denote  everything  included  under  the  words  *  chattel, 
money,  or  valuable  security,*  used  in  the  said  acts  of  the  seventh 
and  eighth  years  and  ninth  years  req)ectively  of  King  Geoige  die 
Fourth."  (o) 

By  sec  13,  ^  where  any  offence  punishable  under  this  act  shall  be 
committed  within  the  jurisdiction  of  the  Admiralty  of  England  or  of 
Ireland,  the  same  shall  be  dealt  with,  inquired  of,  tried,  and  deter- 


(m)  These  words  were  introduced  into 
the  6  Geo.  4.  c.  19,  in  consequence  of  the 
decision  in  Rex  o.  Hickman,  R.  &  M. 
C.  C.  B.  34,/NM^p.7ia. 


(n)  See  the  other  sectioiis  of  this  stttut^, 
omU^  vol  1 ,  p.  867. 

(o)  See  the  7  &  8  Geo.  4<  c.  29,  t.  ^ 
amUf  p.  73. 
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mined  id  the  same  manner  as  any  other  felony  committed  within 
thatjurisdiction."  {p) 

The  ofiences  to  which  these  statutes  apply  seem  to  be,  1.  The  Different  knidB 
sending  or  delivering  imy  letter  or  writing  threatening  to  kill  or  of  offeoces. 
mnrder^  or  to  bum  or  destroy  houses,  &c  IL  Demanding  pro* 
perty  with  menaces,  with  intent  to  steaL  III.  Accusing  or  threaten* 
m^  to  accuse  of  an  in&mous  crime,  with  an  intent  to  extort  or 
gain,  and  thereby  extorting  or  gaining.  IV.  Sending  or  delivering 
any  letter  or  writing  demanding,  with  menaces,  and  without  any 
reasonable  cause,  any  chattel,  &c  Y.  Accusing  or  threatening  to 
accuse  any  peraoti  of  any  of  the  crimes  mentioned  in  the  acts,  with 
an  intent  to  extort,  &c.  VL  Sending  or  delivering  any  letter  or 
writing,  accusing  or  threatening  to  accuse  any  person  oi  any  such 
crimes,  with  a  like  intent,  {q) 

Some  of  the  cases  decided  upon  the  repealed  clauses  of  the  9  Greo. 
1,  c.  22,  the  27  Gea  2,  c  15,  the  30  Geo.  2,  c.  24,  and  the  4  Geo.  4, 
c  54,  may  assist  in  the  construction  of  the  present  statutes. 

The  construction  of  the  9  Greo.  1,  c  22,  was  much  considered,  in  Robioson^s 
a  case  where  the  prisoner,  Michael  Robinson,  was  indicted  for  ««>•   ^^^ 
sending  a  certaiii  letter,  dated,  &c,  without  any  name  subscribed  ^thiTSol*. 
thereto,  to  one  J.  O.  Oldham,  demanding  of  him  a  certain  valuable  pealed  clause 
thing,  namely,  a  bank  note,  against  the  form  of  the  statute.     Hie  ^  ^^^ 
letter,  on  which  the  indictment  proceeded,  was  as  follows : —  eo.   ,  c.     . 


<c 


Sir, 


^  I  am  well  pleased  to  find  that  I  am  not  likely  to  be  mistaken  in 
the  idea  I  have  entertained  of  you  amongst  men  of  a  proper  and 
liberal  way  of  thinking :  an  understanding  on  such  a  matter  as  this  is 
the  easiest  thing  imaginable,  and  in  repeating  that  you  will  find  me 
a  gentleman,  i  wish  you  to  be  satisfied  that  I  am  as  incapable  of 
taking  any  unmanly  aidvantage  as  of  wantonly  sporting  with  the  feel- 
ings of  any  one ;  I  have  ever  despised  and  execrated  the  cowardly 
assassin,  who,  skulking  in  obscurity,  sends  forth  his  malignant  shafts 
to  wound  the  peace  and  the  character  of  individuals ;  and  I  have, 
therefore,  uniformly  resisted  every  overture  that  has  been  made  me 
for  such  a  purpose.  My  situation  as  a  literaij  character  has  teemed 
with  temptations,  but  9l  sacred  principle  of  honour  has  superseded 
them  alL  The  subject  on  which  I  have  addressed  you  has  long  lain 
dormant,  and  it  was  because  I  thought  the  attack  of  a  most  serious 


(0)  By  lea  14,  ike  act  doei  not  extend 
to  Scotland. 

(9)  The  recited  and  repealed  clauses  of 
the  9  Geob  1,  e.  22,  27  Geo.  2,  c.  15,  and 
90  Geo.  %  c.  24,  created  different  oflcmces. 
It  was  once  submitted  that  the  offence  in 
the  30  Geo.  2,  c.  24,  was  the  same  as  that 
contained  in  the  9  Geo.  1,  c.  22 ;  hot  the 
Jud^^  denied  this,  saying  that  the  9 
Geo.  1,  c.  22,  extended  to  such  cases  only 
in  which  there  was  an  actual  demand^ 
whereas  the  30  Geo.  2,  c  24,  applied  to 
cases  which  fell  short  of  a  demand,  and  in- 
cluded letters  sent  wfM  a  vUw  or  intent  to 
extort  money,  though  no  demand  were 
made  ;  and,  therefore,  that  the  30  Geo.  2, 
c.  24,  was  no  repeal  of  the  9  Geo.  1,  c.  22. 
Robinson*^  case,  2  Leach,  749.  2  East, 
P.  C.  c.  23,  s.  2,  p.  1110.    There  were 


in  fact  important  differences  between  these 
recited  and  rraiealed  clauses  in  respect  of 
the  demand.  The  9  Geo.  1,  c  22,  re- 
quired that  there  should  be  a  deniand  of 
money,  Tenison,  or  other  valuable  thing. 
Under  the  27  Geo.  2,  c  16,  no  demand  of 
any  thing  was  necessarr.  And  the  30 
Geo.  2,  c.  24,  applied  only  to  cases  where 
the  letter  or  writing  fell  short  of  an  actual 
demand,  and  was  sent  with  a  view  or  intent 
to  extort  or  gain  money,  goods,  wares, 
or  merchandises.  In  2  East,  P.  C.  c.  23, 
s.  2,  p.  111&,  it  is  said  that  upon  the  con- 
ference in  Robinson's  case,  it  was  agreed 
by  all  the  Judges  that  if  an  indictment 
were  framed  upon  the  30  Geo.  %  c  24,  and 
a  demand  proved,  there  must  be  an  ac- 
quittal. 
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complexion  that  I  hesitated  for  such  a  length  of  time  in  giving  any 
countenance  to  it;  not  that  I  ever  sought  for  any  circumstance  to 
influence  my  judgment  or  qualify  my  opinion,  and  for  all  that  has 
ever  come  to  my  knowledge,  it  may  be  all  the  moonshine  o/*  the  mo- 
ment :  I  am,  therefore,  so  far  candid,  and  I  trust,  not  indelicate ;  and 
it  will  at  least  be  a  satisfaction  to  you  to  be  told,  with  a  solemnity 
becoming  the  character  I  have  professed  myself,  that  not  a  soul  but 
myself  is  in  possession  of  a  line  of  the  MS.,  nor  has  it  ever  been  otit 
of  my  hands,  or  perused  or  heard  by  any  person  living  since  finst  I 
had  it ;  so  that  when  it  is  committed  to  the  flames  all  will  necessarily 
die  with  it     Of  this  you  shall  have  a  testimony  so  clear  and  unequi- 
vocal that  it  will  not  be  possible  for  you  afterwards  to  doubt.     Thus 
much  I  have  suggested  tor  your  satisfaction ;  you  will  now  give  me 
leave  to  say  something  on  behalf  of  the  cause  I  have  engaged  in.     I 
have  not  the  least  objection  to  an  interview,  and  I  readily  close  with 
your  proposition ;  but  there  are  a  few  preliminaries  which  I  must 
first  beg  leave  to  adjust.     Perhaps  I  may  be  more  anxious  to  uige 
them,  in  order  to  have  some  proof  of  your  sincerity,  after  which 
I  am  at  your  service.     In  order  to  relieve  a  destitute  and  unhappy 
fiimily,  struggling  with  sickness  and  sorrow,  you  will  permit  me  to 
be  your  almoner.     Will  you  enable  me  to  dispose  of  a  little  of  your 
money,  as  I  shall  see  occasion  ?    It  is  a  duty  I  owe  to  the  cause  of 
humani^  to  ui^ge  it     Remember,  Sir,  I  am  now  only  making  my 
appeal  to  yoiu*  benevolence.     I  am  holding  out  no  delusions  to  exact 
the  involuntary  tribute.     I  am  asking  you,  as  a  gentleman,  as  a  man, 
to  give  me  some  earnest  of  your  mtention  to  prove  what  I  am 
so  strongly  inclined  to  give  you  credit  for.     Inclose  a  bank-note  in 
a  letter  addressed  to  R.  R.,  and  let  it  be  left  at  the  Cambridge 
coflee-house,  the  top  of  Newman -street,  in  Goodge-street,  on  the 
side  of  the  bar.     At  the  entrance  of  the  coflee-room  is  a  bracket  for 
letters ;  let  it  be  placed  there  between  the  hours  of  eleven  and  one, 
on  Thiu^ay  next ;  and  at  five  o'clock  on  the  same  day  a  line  shall 
be  sent  by  a  porter  to  your  house  to  acknowledge  the  receipt ;  after 
which,  if  you  will  name  any  day  (Friday  excepted)  in  the  following 
week  on  which  it  will  suit  you,  in  the  evening,  to  take  a  bottle  of 
wine  at  the  Eling's-head-tavem,  in  Middle-row,  Holbom,  or  else- 
where, I  will  with  pleasure  attend  you.     Our  meeting,  however,  is 
to  be  private,  and  tSte  d  tSte.     Thus,  possibly,  over  the  ashes  of  the 
MS.  a  phoenix  may  arise  that  may  prove  the  forerunner  to  friend- 
ship.    1  shall  send  to  the  cofiee-house  between  the  hours  of  one  and 
four,  and  I  will  venture  to  say  that  you  will  have  no  reason  to 
be  dissatisfied  with  the  event  of  this  correspondence.     To  obtain 
confidence  it  is  necessary,  or  at  least  reasonable,  to  expect  that  one 
should  be  reposed. 

"  I  have  the  honour  to  remain,  Sir, 
'^  Your  obedient  humble  servant, 

"ILR." 
«  Tuesday,  12th  Januw;^,  1796." 
"  J.  O.  Oldham,  Esq., 
Brook-street, 
(Private.)  Holbom." 

It  appeared  that  the  prosecutor  had  served  an  apprenticeship  with 
a  person  named  Dolly,  oy  whom  he  was  afterwards  taken  intg  part- 
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nership ;  that  upon  Dolly's  death  a  report  was  spread  that  the  pro- 
secutor had  been  the  author  of  his  death,  upon  which  he  brought  an 
action  against  two  persons,  and  had  judgment  against  them ;  that, 
before  the  letter  in  question  was  sent,  several  other  letters  had  been 
written  by  the  prisoner  to  the  prosecutor,  to  which  he  returned 
answers,  tor  the  purpose  of  obtamin^  information  of  the  prisoner's 

!)lace  of  abode,  in  order  to  bring  him  to  justice..    And  all  these  Other  letters 
etters  were  reaid  in  evidence,  as  serving  to  explain  the  letter  upon  received  in 
which  the  prisoner  was  indicted.     It  was  intimated  in  them  that  elplahrthe 
another  person,  who  was  a  friend  of  the  prisoner's,  and  who  was  letter  on  whirh 
in  distress,  had  put  certain  MS.  into  his  hands,  containing  a  chaige  the  indictment 
of  the  prosecutor's  having  murdered  his  former  master,  Dolly,  and  ^^  founded, 
afterwards  married  the  widow,  his  accomplice ;  but  that  the  prisoner 
was  unwilling  to  publish  the  MS.  containing  so  serious  a  charge 
without  giving  a  previous  intimation  to  the  prosecutor,  and  hearing 
what  he  had  to  propose  upon  the  subject.     A  subsequent  corres-  ' 
pondence  between  the  prosecutor  and  the  prisoner  was  also  given  in 
evidence ;  in  the  course  of  which  the  prisoner  communicated  a  few 
pages  of  the  supposed  MS.  in  verse,  from  which  the  charge  alluded 
to  was  to  be  plainly  inferred.     Upon   this  evidence  the  learned  Direction  to 
Judge  before  whom  the  prisoner  was  tried  left  the  case  to  the  jury  the  jury. 
to  9sy  whether  the  prisoner  sent  the  letter  above  set  forth,  and 
whether  it  contained  a  threat  to  publish  a  libel  on  the  prosecutor, 
imputing  to  him  the  death  of  Dolly,  unless  he  would  send  the  pri- 
soner a  bank  note ;  and  in  case  they  were  of  that  opinion  they  were 
directed  to  find  the  prisoner  guilty.     The  jury  found  him  guilty,  and 
also  found  specially  that  the  prisoner  sent  the  letter  in  me  indict- 
ment, and  tnat  it  contained  a  threat  to  publish  a  libel,  imputing 
to  the  prosecutor  the  murder  of  his  master,  in  order  to  extort  money 
from  him.     Several  objections  were  taken  to  this  conviction,  and  objections. 
amongst  others  it  was  obiected  that  the  letter  did  not  contain  a 
threat  or  demand,  so  as  to  bring  the  case  within  the  9  Geo.  1,  c.  22. 
But  the  twelve  Judges,  after  hearing  the  point  argued,  all  agreed  in 
overruling  the  objection.     Buller,  J.,  in  delivering  their  opinion, 
after  adverting  to  the  preamble  of  the  statute,  (upon  which  the 
counsel  for  the  prisoner  had  founded  his  argument,  by  contending 
that  it  necessarily  so  far  restrained  the  enacting  clause  that  the 
demand  contained  in  a  letter  must  be  subscribed  and  peremptorily 
accompanied  with  a  threat  of  bodily  harm)  said : — ^^  Where  the  en-  Judgnent. 
acting  clause  of  a  statute  refers  to  such  offences  only  as  arc  contained 
in  the  preamble,  it  may  be  restrained  by  the  preamble ;  but  in  this 
case  it  would  be  doing  violence  to  very  plain  words,  and  repealing 
some  of  the  obvious  provisions  of  the  statute,  if  it  were  so  restrained. 
It  is  no  uncommon  thing  for  the  preamble  of  a  statute  to  recite 
a  particular  mischief,  as  the  cause  of  making  it,  and  yet  for  the 
enacting  part  to  embrace   more  general  objects,  and  to  extend 
to  other  cases  which  the  Legislature  thought  within  the  mischief. 
If  the  enacting  clause  in  this  case  were  to  be  restrained  by  the  pre- 
amble the  statute  would  apply  only  to  cases  where  several  persons 
had  joined  together  in  confederacy ;  where  the  letter  was  signed  with 
a  fictitious  name  only,  and  where  venison  or  money  was  denianded ; 
and  not  to  a  letter  without  a  name,  nor  to  a  demand  of  any  other 
valuable  thing  than   money  or  venison,  nor  to  any  demands  by 
such  letters,  whether  accompanied  with  a  threat  of  bodily  harm 


714  Of  Threats  and  Threatening  Letters,    [book  t. 

or  not  But  th^  enacting  clause  expressly  applies  to  a  nng^ 
offender;  to  a  letter  sent  without  a  name,  as  well  as  to  one  signed 
with  a  fictitious  name;  and  to  a  demand  of  any  valuable  thing  as 
well  as  of  money  or  venison ;  and  also  to  all  demands  by  such  letteis, 
whether  accompanied  with  a  threat  of  bodily  harm  or  not.  I  agree 
that  a  mere  rMuest,  such  as  askine  charity  without  imporang  any 
conditions  would  not  come  within  the  sense  or  meaning  of  the  word 
Demand.  «  demand^  but  here  the  demand  was  made  under  a  threat  that  if  it 

was  not  complied  with,  the  prisoner  would  publirii  a  libel  aoainst 
the  prosecutor,  imputing  to  him  the  death  of  his  master :  for  mis  is 
the  construction  which  the  jury  by  their  verdict  have  expresdy  pot 
upon  the  letter.  Now,  whether  the  letter  d^es  amount  to  sudi 
a  demand  or  not  is  a  question  for  the  Judges  to  determine,  upon 
reading  it  as  it  is  stated  in  the  record;  and  they  are  all  deiiily 
of  opinion  that  this  is  a  demand  within  the  true  intent  and  meaning 
of  this  statute.  It  is  a  demand  of  money  or  money's  worth,  (which 
a  bank  note  is)  by  holding  out  a  threat  to  impute  murder  to  the  pro- 
secutor, and  to  injure  his  fame  and  his  character ;  and  not  a  reqnest 
of  voluntary  charity.''  (r) 
Girdwood's  In  the  n>lIowing  case,  upon  the  27  Gea  2,  c.  15,  it  was  hoUen 

case.  Qucs-  that  the  construction  of  the  letter,  namely,  the  question  whether  it 
tiiTjury^he-  ^^i^^iQ^y  ^  ^^  tcnus  of  it,  au  actoal  threatening  to  kill  (nt  murder, 
tber  a  letter  was  properly  left  to  the  jury.  The  first  count  of  the  indictment 
contained  an  charged  the  prisoner  generally  with  feloniously  sending  to  the  prase- 
^"^  l^v^\\.  cutor  a  certain  letter  in  writing,  with  the  fictitious  letters  J.  W.  there- 

ig  to  kill  or  1        .1     1     1  •  ■  •!!         1  11  /  \ 

der,  within   uuto  subscnbcd,  threatening  to  kill  and  murder  the  proaecutor.  {s) 


enin 
muTi 


the  repealed      Jq  the  second  couut  the  letter  was  set  out  in  the  followinir  iona  : — 

elauae  of  27  ^ 


Geo.  2,  c.  15. 


«  Sir,  "  February  9, 177*. 

**  I  am  sorry  to  find  a  gentleman  like  you  would  be  guilty  of 
taking  ilfac  AUester^s  life  away  for  the  sake  of  two  or  three  guineas; 
but  it  will  not  be  forgot  by  one  who  is  just  come  home  to  revenge 
his  cause.  This  vou  may  depend  upon,  whenever  I  meet  you, 
I  will  lay  my  life  ior  him  in  this  cause.  I  follow  the  road,  though  I 
have  been  out  of  London ;  but  on  receiving  a  letter  finom  Mae 
AUester  before  he  died,  for  to  seek  revenge,  I  am  come  to  town. 
I  remain  a  tnie  fiiend  to  Mac  AUester/* 

«  J.  W." 

The  learned  Judge  before  whom  the  prisoner  was  tried  left  it  to 
the  jury  to  consider  whether  this  letter  contained  in  the  terms  of  it 
an  actual  threatening  to  kill  or  mufder,  directing  them  to  anjoit  the 
prisoner  if  they  thought  that  the  words  might  import  any  thn^  less 
tlum  to  kill  or  murder.  The  iury  found  the  prisoner  guilty,  but 
judgment  was  respited  to  take  the  opinion  of  the  twelve  Judges  upon 
this  point,  (amongst  others)  viz.,  whether  the  letter  purported  to  be 
a  letter  threatening  to  kill  or  murder?  And  ten  Judges,  who  weR^ 
present  at  the  conference,  were  all  clearly  of  opinion  that  the  con- 
viction was  right,  and  that  the  construction  of  the  letter  was  properly 
left  to  the  jury.  (/) 

(r)  Robinson's  case,   1796,    2   Lewih,  {t)  Girdwood*s  CMe,  cor.  Hotham,  B., 

749.     2  East,  P.  C.  c.  23,  s.  2,  p.  1110.  O.  B.  1776,  and  East.  T.  1776,  I  I^Mch. 

(«)  See  ftost,  p.  721,  as  to  the  necessity  142.     2  East,  P.  C.  c.  23,  s.  4,  p.  U20. 

of  setting  out  the  letter  in  the  indictment.  The  prisoner  was  executed. 


statute  WM 
wrong. 
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It  was  holden,  however^  ia  a  subaequeot  case,  by  tbe  m^ority  of  Jepson  and 
the  Judges,  that  as  the  letter  in  qaestion  did  not,  by  neceuary  c&ft-  Spnngett't 
Miruetioih  import  a  direat  to  bum  the  prosecutor's  fiurm-house  and  ^^^^ed 
buildings,  a  conviction  upon  the  27  Gea  2,  c  15,  was  wrong.    The  statute. 
letter  was  as  follows : —  Holdcn  that 

a4  too  letter 
did  not  b^ 
'^  Mr.  WOODGATE,  Sir,  ^  March  3d,  1798.         neeeatarp  roN- 

^'  I  am  very  sorry  to  acquaint  you  that  we  are  determined  to  set  f^r^^om, 
your  mill  on  nre,  and  likewise  to  do  all  the  public  injury  that  we  are  to  Curn,^&c.T*^ 
•able  to  do  you,  in  all  y  oar  farms  and  seteres,  («)  which  you  are  in  pos-  a  conviction ' 
session  of,  without  you  on  next  (v)  day  release  that  Ann  Wood  which  ^mk«  that 

Jou  put  m  confinement,  on-,  we  mention  m  a  ii^w  unep  that  we 
ope  if  you  have  any  regard  fbr  your  wife  and  family,  you  will  take 
our  meaning  without  any  thing  nirther;  and  if  you  do  not  we  will 
persist  as  fiir  as  we  possibly  can,  so  you  may  lay  your  hand  at  your 
oeart,  and  strive  your  uttermost  ruin.  I  shall  not  mention  nothing 
more  to  you  until  such  time  as  you  find  the  few  lines  a  fiict,  with 
our  respect     So  no  more  at  this  time  firom  me. 

Upon  the  trial,  Mr.  Woodgate,  the  prosecutor,  swore  that  he  had 
bad  a  share  in  a  mill  three  years  before  this  letter  was  written,  but 
had  no  mill  at  that  time ;  but  that  he  held  a  &rm  when  the  letter 
was  written  and  came  to  his  hands,  and  still  held  it,  with  several 
buildings  upon  it     It  was  objected  that  this  was  not  such  a  letter  as 
comprehended  the  ofience  in  the  act  of  Parliament ;  and  the  prisoner 
havii^  been  convicted,  the  point  was  submitted  to  the  consideratipn 
of  the  Judges,  who  agreed  (except  £3^169  C.  J.,  who  was  absent) 
that  as  the  prosecutor  had  no  such  property  at  the  time  as  the  mill 
which  was  threatened  to  be  burnt,  that  part  of  the  letter  must  be  laid 
out  of  the  question.  As  to  the  rest  of  the  letter.  Lord  Kenyon,  C.  J., 
and  Buller,  J.,  were  of  opinion  that  it  must  be  understood  as  also 
importing  a  threat  to  bum  the  prosecutor's  farm-house  and  buildin^n ; 
but  the  other  Judges  not  thinking  that  a  necessary  construction,  Uie 
conviction  was  hoTden  wrong,  and  a  pardon  recommended,  (it) 
.    It  has  since  been  held  that  upon  the  trial  of  an  indictment  for  On  an  indict, 
sending  a  letter  to  the  prosecutor,  threatening  to  bum  his  house,  &&,  mwit  under  ih« 
it  may  be  left  to  the  jury  to  say  whether  the  Tetter  amounted  to  such  c.  54,  t.  3,  for 
a  threat     The  indictment  chfused  that  the  prisoners  feloniously  did  sending  a  letu*r 
send  to  J.  Belcher  a  writing,  without  name  or  signature,  directed  to  j^*?!^^ 
the  said  J.  Belcher,  by  the  name  and  description  of  ^^  Starve  Gut  wli^[btet' 
Belcher,"  threatening  to  kill  and  murder  him,  which  said  writing  is  out,  it  may  be 
as  follows,  viz. : — **  Starve  Gut  Belcher,  if  you  dont  go  on  better  J^tothe 
great  will  be  the  consequence ;  what  do  you  think  you  must  alter  ^i^her'Uc 
an  (or)  must  be  set  fire ;  this  came  from  London :  i  say  your  nose  is  letter  lent 
as  long  rod  gffg  sharp  as  a  flint,  1835.  You  ought  to  pay  your  men."  !J!|2!*2lit'** 
A  second  count  set  out  the  letter  as  threatening  to  bum  and  destroy 

(«)  It  is  said  that  by  this  was  understood  says,  that  tbe  word  at  this  part  was  nnintcl- 

**  settings  or  letUngs,**  and  that  the  whdie  ligible  in  his  copy. 

letter  was  endently  the  prpdiiction  of  an  {w)  Rex  v.  Jepson  and  Springett^  ear. 

illiterate  person,  being  falsely  spelt  nearly  Lord  Kenyon,  C.  J.,  Essex  Sam.    Ass. 

throughout    2  East,  P.  G.  c.  23,  s.  2,  1798,  and  considered  by  the  Judges  in 

p.  1 1 15,  note  (a).  Mich.  T.  17U8.     2  East,  P.  C.  c.  2^,  s.  2, 

{»)  In  2  East,  ibid.,  the  learned  writer  p.  1115. 
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his  houses^  outhouses,  barns,  stacks  of  com  and  grain,  hay  and 
straw.  Lord  Denman,  i\  J.,  asked  the  jury  in  the  terms  of  the 
statute,  whether  this  was  a  letter  threatening  to  put  J.  Belcher 
to  death,  or  to  bum  and  destroy  his  houses,  outhouses,  bams,  stacks 
of  corn  and  grain,  hay  and  straw  ?  The  jury  negatived  the  threat 
to  put  him  to  death,  out  found  that  the  letter  threatened  to  fire  his 
houses,  outhouses,  bams,  stacks  of  com  and  grain,  hay  and  straw. 
Lord  Denman,  C.  J.,  had  some  doubts  whether  this  question  ouffht 
to  have  been  left  to  the  jury,  and  whether  the  letter  could  be  in  point 
of  law  a  threatening  letter,  to  the  effect  found ;  but  upon  a  case  re- 
served, the  Judges  held  the  conviction  good  after  verdict,  (x) 
Under  the  4  A  letter  threatening  to  accuse  the  prosecutor  of  having  made 

G«).  4,  c.  64,    overtures  to   the  prisoner  to  commit  sodomy  with  him,  aid  not 
crimes  only       threaten  to  charge  such  an  inftunous  crime  as  to  be  within  the 
were  to  be        4  Geo.  4,  c.  54,  s.  3.     One  count  of  an  indictment  chai^ged  that  the 
deemed  in-  ^   prisoner  feloniouslj  did  send  to  J.  Fabling  a  certain  letter  threaten- 
jectcd  a  man     ^^f,  ^  accuse  the  Said  J.  Fabling  of  the  offence  of  making  overtures 
to  infamous       to  him,  the  prisoner,  to  commit  sodomy  with  the  said  J.  Fabling^ 
punishmentor   b^jj^  ^u  infamous  offencc  and  crime,  with  a  view  to  extort  money 
him^SiMn  being  ^Q^  ^^  said  J.  Fabling.     The  letter  set  out  in  this  count  contained 
a  witness.         the  following  passage  : — "  You  well  know  you  have  several  tiroes 
made  overtures  to  me,  of  which  I  can  indite  you  of  sodomy."     Hie 
jury  having  found  the  prisoner  guilty,  Littledale,  J.,  reserved  for  the 
consideration  of  the  Judges  the  question,  whether  the  count  should 
not  have  averred  that  an  overture  by  the  prosecutor  to  commit 
sodomy  with  the  prisoner  was  an  in&mous  crime ;  and  secondly,  if 
it  were  necessary  so  to  aver,  whether  the  words  "  being  an  infamous 
offence  and  crime,"  must  not  be  considered  as  relating  to  the  words 
describing  the  complete  offence  which  immediately  preceded  them, 
and  not  to  the  overtures  to  commit  that  crime.     The  Judges  were  of 
opinion  that  a  charge  of  making  overtures  to  commit  sodomy  was 
not  an  infamous  crime  within  this  act,  and  they  held  that  they  were 
bound  to  take  the  word  '*  infamous"  in  its  legal  sense,  and  that  such 
overtures,  however  they  would  disgrace  and  lead  to  detestation, 
would  not  subject  the  person  making  them  to  an  infamous  punish- 
ment, or  prevent  his  being  a  witness,  and  therefore  the  conviction 
was  wrong.  (  y) 
A  ^!w  the*"        ^  letter  intimating  that  some  persons  had  conspired  to  bum  or 
Irnterbad        Otherwise  destroy  the  property  of  the  prosecutor,  and  offering  to 
overheard         make  a  disclosure  if  a  certain  sum  of  money  was  placed  in  a  certain 
t^hr^'ST    T^^  ^^^  *®  writer,  is  not  within  the  7  &  8  Geo.  4,  c.  29,  s.  8, 
pr<^'^  of       though  it  may  create  apprehension  in  the  owner's  mind,  it  does  not 
the  prosecntor,  contain  a  menace,  {yy)    The  prisoner  was  indicted  under  the  7  &  8 
*"^idl**  ^^^'  ^'  ^  ^^'  ^  ^*  ^^^  sending  the  following  letter  to  Mr.  Young, 

thirty  8o?e-       demanding  money  with  menaces : — 

reigns  at  a  cer-  ^^  g. 

tain  place  the  »", 

writer  would         «  As  you  are  a  gentleman  and  highly  respected  by  all  who  know 

(x)  Rex  o.  Tyler,  R.  &  M.  C.  C.  R.  the    Judges    were    equally    divided,  was 

428.  whether  the  letter  supported  a  count  for 

( y)  Rex  r.  Hickman,  R.  &  M.  O.  C.  R.  sencling  a  letter  demanding  money  from 

34.  The  word  **  solicitation**  was  introduced  the  prosorutor. 

in  the  6  Geo.  4,  c.  19,  the  7  &  8  Geo.  4,  {yy)  MS8.  Baylcy,  J.  3  Bum.  J.  D.  h 

c.  29,  s.  9,  and  the  1   Vict.  c.  87.  s.  4.  to  Wms.  506. 
meet  this  case.     Another  point,  on  which 
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you,  I  think  it  my  duty  to  inform  yon  of  a  conspiracy.     There  is  a  gWe  informal 
few  youmr  men  who  have  agreed  amone  themselves  to  take  from  ^^  ^  firus-    . 

•^11  r  ••  ^Tu  trate  the 

you  personally  a  sum  of  money,  or  mjure  your  property.  1  have  ^j^pj^ 
ovei^eard  all  the  affair.  I  mean  to  say,  your  building  property,  in 
the  manner  they  have  planned  this  dreadful  undertakmg,  woutd  be 
a  most  serious  loss.  They  have  agreed  to  commence  tms  upon  an 
appointed  time  in  the  course  of  this  winter,  which  would  be  a  most 
dreadful  sight  Sir,  I  could  give  you  every  particular  information 
how  you  may  preserve  your  property  and  your  person,  and  how  to 
direct  and  secure  the  offenders.  Sir,  if  you  will  lay  me  a  purse  of 
thirty  sovereigns  upon  the  garden  edge,  close  to  Mr.  Tatler's  garden 
gate,  I  will  leave  a  letter  in  the  place,  to  inform  you  of  the  night 
this  is  to  take  place.  I  can  also  inform  you  how  you  could  be  sure 
to  secure  the  offenders ;  but  you  must  keep  all  this  quite  secret,  and 
not  make  a  talk  of  it,  as  it  would  come  to  their  ears,  and  then  they 
would  put  it  off  to  another  time.  Sir,  I  hope  you  will  not  attempt 
to  seize  upon  me,  when  I  come  to  take  up  the  money  and  lay  down 
the  note  of  information.  Sir,  you  will  find  I  am  domg  you  a  most 
serious  favour.  You  will  please  excuse  me  in  not  describing  my 
name,  but  I  will  make  myself  knovm  the  day  after  you  have  taken 
them,  and  be  a  witness  against  them.  I  shaft  come  to  lay  down  my 
letter  on  the  1st  of  December  if  I  find  the  money.  Sir,  I  am  your 
unknown  firiend." 

It  appeared  that  the  prisoner  had  vnitten  the  letter,  and  had  done 
so  with  an  intention  ot  getting  the  thirty  sovereigns  to  leave  the 
country.  For  the  prosecution  it  was  contended  that  the  letter  con- 
tained a  sufficient  demand  of  money,  as  the  request  was  accompanied 
by  a  condition,  namely,  to  discover  persons  going  to  do  a  certain  act, 
and  RohinsofCs  case  («)  was  cited.  And,  with  respect  to  the  menaces, 
to  hold  that  the  letter  contained  none,  would  be  equivalent  to  hold- 
ing that,  whenever  the  menaces  came  firom  one  person,  and  the  letter 
from  angther,  neither  could  be  indicted ;  and,  at  all  events,  it  vras  a 
question  for  the  jury  whether  the  letter  did  contain  menace& 
Girdwood's  c€ue.  (a)  BoUand,  B.,  thought  that  he  ought  to  decide 
whether  the  letter  contained  menaces  or  not ;  but  he  consulted  Lit- 
tledale,  J.,  who  thought  the  question  should  be  left  to  the  jury ;  and 
Bolland,  B.,  then  left  it  to  the  jury  to  say,  whether  the  letter  con- 
tained menaces,  and  they  convicted  the  prisoner ;  but,  upon  a  case 
reserved,  the  Judges  were  of  opinion  that  the  conviction  was 
wrong.  (6) 

An  indictment  on  the  4  Geo.  4,  c  54,  for  sending  a  letter  Letter  con- 
threatening  to  kill  and  murder  R.  Collier  set  out  the  letter  as  fol-  taining  a 
lows :—  *~?  ^ 


murder. 


"  Sir, 
*^  You  are  a  rogue,  thief,  and  vagabond,  and,  if  you  had  your 
deserts,  you  should  not  live  the  week  out;  I  shall  be  with  you 
shortly,  and  then  you  shall  nap  it  my  banker.     Have  a  care,  old 

(z)  Jnte,  p.  711.  Park,  J.  A.  J.,  and  Bosanquet,  J.,  thought 

(a)  AnU^p.l\4.  this  a  letter  demanding  money  with   me- 

(by  Rex  r.  Pickford,  MSS    C.  S.  G.,  naces.     The  other  eight  Judges  inclined 

and  4  C.  &  P.  227.    S.  C.  3  Bum.  J.  D.  to  a  contrary  opinion.   MS.  Bayley,  J. 

&  Wma.  506.    Tindal,  C.  J.,  Qarrow,  B., 
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chap^  or  you  diall  disgorge  some  of  your  ill-ffotten  ffains,  watchesy 
and  cash  that  you  have  rdbbed  the  widows  and  fiitherless  o£  Don't 
make  light  of  this,  or  Til  make  light  of  you  and  yours.    I  am  your 

**  CuT-THBOilT.* 

<<  March  15th,  1831." 


It  was  objected  that  there  was  nothing  in  the  letter 
imoorted  a  tbveat  to  kill  and  murder  Mr.  C. ;  it  was  all  hypothetical, 
ana  the  signature  ^^  Cut-thioat "  could  not  be  called  in  aid^  for  by 
the  statute  the  threat  must  be  in  the  letter  and  not  in  the  sigoatore. 
And  as  the  words  were  of  ambiguous  meaning  there  ought  to  have 
been  an  innuendo  to  explain  them.  But  Patteson,  J.>  hdd  that  the 
letter  very  plainly  conveyed  a  threat  to  kill  and  murder,  as  no  one 
who  received  it  could  have  any  doubt  as  to  what  the  writer  meant  to 
threalen.  (o) 
Tkretteningto  The  prisoner  was  indicted  under  the  4  Gea  4,  c.  54,  s.  5,  fiv 
procure  wit-      having  fblonioudy  and  mdiciondy,  with  intent  to  extort  money. 


supporta         chuiged  and  accused  A.  B.  with  having  committed  the  horrible  and 

charge  airoidy  detestable  crime,  &C.,  and  that  he  febniously  and  malicioualy  did 

made  waB         menace  and  thr^en  to  prosecute  the  said  A.  B.    The  evidence 

h^  to^acoiMr  ^'^^  ^^  ^^  ^^  threatened  to  procure  witnesses  to  support  a  diaige 

within  the        already  made.    It  was  objected  for  the  prisoner  that  die  statute 

4  Geo.  4,         applied  only  to  the  threatening  to  accuse  prospectively,  and  that  this 

c  54,  a.  5.        ^^^^  ^^  most  a  threat  to  support  such  a  chiuge  by  evidence.     Bailey» 

J.,.  *^  Threatening  to  pix)cure  witnesses  to  support  a  chaige  already 

made  is  not  withm  the  act  of  Pariiament,  which  makes  it  felony  to 

extort  money  by  threatening  to  accuse  of  an  indictable  offence.    It 

b  one-  Chii:^  to  accuse,  but  another  to  procure  witnesses  in  support 

of  an  accusation  already  made."  (d) 

Sending  a  The  two  ficBt  counts  of  the  indictment  chaiged  the  prisonez:  with 

thrauenin^'     felouioiidy  sending  a  letter  to  one  G.  Ley,  threatening  to  bum  and 

to  bam  a         destroy  a  certain  house  belonging  to  and  the  property  of  the  said 

b<Mueof  GL  Ley.     The  third  and  fomrth  counts  described  the  hopse  as  a 

tfie  owner'^ut    ^'^'^'^  house  in  the  possession  of  one  T.  Elliot^  and  then  belonging 

let  by  him  to     to  and  beiuff  the  property  of  the  said  G.  Ley.    It  appeared  that  the 

aMi  oeoupied     house  WBs  the  property  of  G.  Ley,  and  inhabited  by  T.  Elliot  as  his 

^J^JV!^      tenant,  and  that  the  letter  was  received  by  G.  Ley.    It  was  obiected 

M  not  an  i-iy*  i''«"'  i-n-i 

offisnee  withm    that  the  two  first  counts  wane  not  proved,  as  the  term  ^  his    in  the 

the  4  Geo.  4,    4  Grca  4,  a  54,  s;  d«  must  have  a  possessory  meaning,  and  accofding 

c  54,  a.  3.        ^^  ^^  amilctty  of  the  rule  of*  law  in  arson  and  buiglary,  the  house 

Sending  a         ™ust  be  laid  as  that  of  the  party  actually  dwelling  therein.    And  as 

letter  to  A.,      to  the  two  last  counts  the  offence  chaiged  was  the  sending  the  letter 

Ui^^^  ^    to  G.  Ley,  threatening  to  bum  the  house  of  T.  Elliott,  which  was 

house  of  a        l^^ld  not  to  be  an  offence  within  the  repealed  clause  of  the  27  Giea  2, 

c.  15,  Rex  V.  Paddle  ;  {e)  and  Maule,  J.,  was  of  opinion  that  the 

»      offence  was  not  within  the  meaning  of  the  statute.     It  must  otherwise 

be  admitted  that  if  a  party  shoula  have  any  interest  whatever  in  a 

house,  such  as  a  reversion  expectant  on  die  determination  of  a  par* 

ticular  estate,  however  remote  or  contingent^  the  house  would  he 

(c)  Rex  V,  Boucher,  4  C.  &  P.  56*2.  within  the  meanini;  of  the  act.     See  Kez  v. 

id)  Gill's  case,  1  Uw.  305.    The  learned  Abgood.  2  C.  &  P.  436,  poif,  p.  732. 
Judge  seemed  to  think  that  a  threat  to  pro-  (e)  iW»  p.  721. 

secute  ivould  amount  to  a  threat  to  accuse 
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suffieiendy  described  is  ^<  lus."  As  to  tbe  other  counts,  the  ofience 
ohaiged  wi^  that  of  sending  a  letter  to  A.  threatening  to  bum  the 
hoQse  of  R,  which,  according  to  tbe  case  cited,  was  not  within  the 

acta) 

The  word  **  accuse  "  in  the  7  &  8  Gea  4,  c  29,  s.  7,  meant  to  MoMiing  of 
chaige  the  prosecutor  before  any  third  person,  and  **  thfeatenira  to  the  terms 
accuse,"  meant  threatening  to  accuse  before  any  third  person.     The  w^^^^*^ 
first  count  of  the  indictment  was  for  extorting  money  by  threatemng  to  accute^*  in 
to  acouee  the  prosecutor  of  an  unnatural  oifence ;  me  second  count  the  7  &  8 
for  extorting  it  by  ctccunng^  ^o.    The  prisoner  accosted  ttke  prose*  ^^  ^'  ^*  ^* 
cutor,  and  mer  intimating  to  him  that  he  and  another  person  had 
seen  him  in  the  act  of  committing  the  offence  aUuded  to^  added, 
^^  WeU,  Sir,  we  dcuiH  want  to  say  anything  about  it;  mve  us  our 
allowance-money,  and  we  will  say  nothing  about  it*"    The  prose- 
cutor gave  him  five  shillings.     It  was  objected  that  the  words  pvoved 
did  not  amount  to  a  threat  to  accuse,  or  an  accusation  widiin  die 
7  &  8  Geo.  4,  c  ^  s.  7.    That  the  word  ^accuse  "  imported  a 
chaige  made  before  a  magistrate,  or  some  judicial  tribunal    But 
Futeson,  J.,  was  clearly  of  ofanioD  that  the  words  spoken  by  the 
prisoner  did  bring  the  case  witllin  the  act    By  the  former  law  il  was 
a  felony  to  extort  money  by  threatening  to  accuse  the  prosecutor  to 
any  thud  pairty ;  and  it  was  not  necessary  that  the  direat  should  be 
that  of  accusing  by  course  of  law ;  and  the  7  &  8  Geo,  4,  c.  29,  s.  7, 
being  declaratory  of  the  former  law  could  hardly  be  constnied  as 
less  extensive  in  its  op»«tion ;  neither  was  it  necessary  to  construe 
the  term  ^accuse '^in  twodifferent  senses ;  the  term  ^  accusey^through* 
out  the  act,  meant  to  charge  the  prosecutor  before  any  third*  person  ; 
and  ^  threatening  ta  accuse "  meant  to  charge  before  any  third 
person.  (^) 

It  was  decided  that  the  sending  a  letter  si^ed  with  initials  only,  a  letter  sirned 
was  sending  a  letter  without  a  name^  within  the  9  Gea  1,  c.  22.  with  inUiaig 
Buller,  J.,  in  delivering  the  opinion  of  the  Judges  on  this  point  said,  ^^^>T^  ^^"' 
^  Whether  the  letter  be  with  or  without  a  name  is  a  simple  foct  ap«  1^^^^  without 
pearing  on  the  foce  of  the  letter  itself.    It  is  signed'  with  two  letters,  a  name  within 
R.  R.,  which  are  so  fiu:  fix>m  being  a  name,  that  no  man  on  looking  ^^^  ^<^- 1 . 
at  the  letter  only  can  tell  whether  it  meant  to  refer  to  any  name,  or 
what  that  name  was."  (A) 

In  a  case  where  the  indictment,  which  was  fiamed  upon  the  Acharveofan 
30  Gfeo.  2,  c  24,  chaiged  the  prisoner  with  sending  a  threatening  intent  to  ex- 
letter,  intending  ^  to  extort  and  gain  money-P  it  was  holden  not  to  be  ^^  ^»oney, 
supported  by  evidence  of  a  letter  threatenmg  to  accuse  the  prosecu-  ^  ^^^ 
tor  of  an  unnatural  crime  if  he*  did  not  give  up  a  certain  bill  drawn  an  mtent  to 
by  the  prisoner,  and  of  which  the  prosecutor  was  the  holder,  (i)  ®*^*  ^^^  ^^ 

In  a  case  where  the  question  arose  whether  there  was  sufficient  !f  ^     ^^ 
evidence  of  the  prisone/s  having  sent  the  letter  in  question,  know-  ^^^^i^ 
ing  its  contents,  the  foots  were  that  die  prosecutor  proved  the  theoontenu. 
receipt  of  the  letter,  by  the  penny  post,  at  his  house,  in  a  street  near 
Berkeley-square,  in  tbie  county  of  Middlesex ;  and  his  tracing  it  up 
to  one  Elizabeth  Robinson,  who  swore  that  she  was  employed  in. 

(/>  ^g^  f-  Burridge,  2  M.  &  Rob.  East,  P.  C.  c.  23,  a.  2,  p.  1110.    AnU, 

296.  p.  711. 

(a)  Rex  V.  Robinson, 2  M.  &  Rob.  14.  (0  Mijor's  case,  O.  &  1796,  and  Mich. 

2  Lew.  273.  T.  1796.    2  Leach,  772.     2  East,  P.  C. 

(Jk)  Robinson's  case,  2  Leacb,  749.    2  c.  23,  s.  3,  p.  1118. 
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Where  the 
wife  wrote  a 
threatening 
letter,  and  the 
husband 
carried  it  to 
the  party 
threatened, 
held  that  the 
husband, 
though  privy 
to  the  writing, 
was  not  within 
the  9  Geo.  1» 
c.  22»  or  27 
Geo.  2,  c.  15, 
nor  could 
the  wife  alone 
be  convicted 
unless  she 
wrote  and 
sent  it  without 
the  husband 
being  privy  to 
the  contents. 


Sending  the 
letter  by  the 
post,  or  by  in- 
direct means. 
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going  errands  for  the  prisoners  in  Newgate,  and  that  having  leorivcd 
this  letter  from  the  prisoners  hands  at  the  grate  at  Newgate  she  iin- 
raediately  carried  it  to  the  post-office  in  Newgate-street  And  the 
servant  of  the  office-keeper  confirmed  her  account,  and  both  swore 
to  the  identity  of  the  letter,  the  direction  being  in  a  remarkable 
hand.  The  case  was  left  to  the  jury  with  a  direction  to  consider 
whether  from  the  prisoner's  delivering  the  letter  he  knew  the  con- 
tents of  it ;  and  tne  jury,  having  found  the  prisoner  guilty,  the 
question  was  submitted  to  the  con^deration  of  the  Judges,  wnether 
there  were  sufficient  evidence  to  be  left  to  the  jury  of  me  priaoner^s 
sending  the  letter,  knowing  the  contents  ?  Tlie  Judges  held  that 
the  conviction  was  right  (  j) 

The  prisoners,  who  were  husband  and  wife,  were  indicted  on  the 
9  Geo.  1,  c  22,  and  the  27  Geo.  2,  c.  15,  for  feloniously  sending  a 
threatening  letter  to  their  master,  demanding  \0L  The  wife  wrote 
the  letter,  and  it  was  delivered  to  the  prosecutor  by  the  husband, 
who  said  he  found  it  in  the  prosecutoi^s  garden ;  but  there  was  no 
evidence  that  he  had  any  knowledge  of  its  contents.  It  was 
objected  on  behalf  of  the  prisoners  that  the  offence  described  by  the 
statutes  on  which  the  indictment  was  founded,  was  ''  knowm^y 
sending  a  threatening  letter,"  whereas  the  evidence  only  showed 
that  the  wife  had  written  the  letter,  and  that  the  husband  had 
delivered  it,  and  that  there  was  no  proof  of  its  having  been  sent  to 
the  prosecutor.  The  Court  (Ashhurst,  J.,  and  Penryn,  B.,)  agreed 
thai  merely  writing  a  threatening  letter  would  not  constitute  the 
offence  within  these  acts  of  Parliament;  that  carrying  a  letter  could 
not  be  comprehended  under  the  word  **  send,"  in  the  statutes;  that 
the  Legblature  had  it  not  in  contemplation  that  any  person  would 
be  the  carrier  of  a  threatening  letter  which  he  himselt  had  written 
or  contrived,  and  that  the  act  of  delivering  a  threatening  letter  was 
not  the  offence  described  in  those  statutes.  That  if  any  doubt  could 
be  entertained  upon  that  point  the  Legislature  itself  had  removed  it, 
for  by  the  subsequent  act,  30  Geo.  2,  c  24,  the  offence  of  delivering 
as  well  as  sending  a  threatening  letter  was  made  a  misdemeanor, 
punishable  at  the  discretion  of  me  Court,  according  to  the  circum- 
stances of  the  case.  But  the  Court  further  observed,  that  there  was 
still  a  question  for  the  consideration  of  the  jury,  for  thou^  M.  EL 
were  the  wife  of  the  other  prisoner,  yet  if  the  jury  were  <h  opinion 
that  she  wrote  the  letter  itself  witnout  any  intervention  of  her 
husband,  and  sent  it  by  him,  without  his  knowing  anything  of  the 
contents,  to  the  prosecutor,  she  alone  might  be  foundf  guilty ;  but 
that  otherwise  both  the  prisoners  must  be  acquitted,  {k) 

In  a  case  where  the  prisoners  were  indicted  for  sending  a  letter, 
the  proof  was  that  the  letter  was  of  the  handwriting  of  one  of  the 
prisoners,  and  that  it  was  thrown  by  the  other  prisoner  into  the  vaid 
of  the  prosecutor,  from  whence  it  was  taken  by  a  servant  of  the 
prosecutor,  and  delivered  to  him.  (/)  And  in  another  case  the 
proof  was  that  the  letter  in  question  was  in  the  handwriting  of  the 
prisoner  who  sent  it  to  the  post-office  from  whence  it  was  sent  in 


(»  Oirdwood*s  case,  O.  B.  1776,  Easter 
T.  1776.  1  Leach.  142.  '2  East,  P.  C. 
c  23,  8.  4,  p.  1120.     AwU^  p.  714. 

(A)  Rex  V.  John  &  Mary  Hammond, 
1  Leach,  444. 


(/)  Rex  V,  Jepwm  and  Springett, 
Lord  Kenyon,  C.  J.,  Essex  Sun.  Asa. 
1798,  and  Michaelmas  T.  1798.  2  But, 
P.  C.  c.  23,  s.  2,  p.  1116.     Amit,  p.  715. 
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the  usual  manner  to  the  prosecutor,  (m)    Iti  another  case^  where  it 
was  proved  that  the  prisoner  dropped  the  letter  into  a  vestry-room, 
which  the  prosecutor  frequentea  every  Sunday  morning,  before 
service  began,  from  whence  the  sexton  had  picked  it  up,  and  deU- 
vered  it  to  him,  the  learned  Judge  said  that  it  seemed  to  be  very 
immaterial  whether  the  letter  were  sent  directly  to  the  prosecutor, 
or  were  put  into  a  more  oblique  course  of  conveyance,  by  which  it 
might  finally  come  to  his  hands,  (n)     And  in  a  subsequent  case  it 
was  holden  that  dropping  a  letter  in  a  person's  way,  in  order  that 
such  person  might  pick  it  up,  was  a  sending  of  the  letter  to  such 
person,  (o)    In  a  case  upon  tne  repealed  clause  of  the  27  Geo.  2,  xhe  letter 
c  15,  it  was  decided,  that  in  order  to  bring  the  oflFence  within  that  muit ^»«f^ 
clause,  it  was  necessary  to  prove  that  the  letter  was  sent  to  the  person  ^,2ened/ 
threatened;  and  also  uiat  sending  it  to  A.,  in  order  that  he  might 
deliver  it  to  B.,  was  a  sending  to  B.,  if  it  were  so  delivered.     A 
letter,  threatening  to  bum  the  house  of  Rodwell,  and  the  stacks  of 
Brook,  was  sent  to  Kirby,  and  the  indictment  charged  the  sending 
it  to  Kirby.     Upon  a  case  reserved,  the  Judges  held  that  a  sending 
to  Sarby,  as  Eliroy  was  not  threatened,  was  not  within  the  statute ; 
and  upon  that  account  the  judgment  was  arrested ;  but  they  inti- 
mated, that  if  Korby  had  delivered  it  to  Rodwell  or  Brook,  and  H 
jury  should  think  that  the  prisoner  intended  he  should  so  deliver  itf 
this  would  be  a  sending  by  the  prisoner  to  Rodwell  or  Brook,  and 
would  support  a  change  to  that  effect  (p) 

Where  a  prisoner  was  indicted  under  the  4  Geo.  4,  c  54,  for  Eyidente  dt 
sending  a  threatening  letter  to  the  prosecutor,  and  the  only  evidence  jending  a 
acainst  him  was  his  own  statement  that  he  should  never  have  tirritten  *^*''* 
the  letter  but  for  W.  Goodes  ;  Lord  Abinger,  C.  B.,  held  that  there 
was  no  evidence  of  the  prisoner  having  sent  the  letter ;  as  upon ' 
this  evidence  Goodes  mignt  have  taken  the  letter  or  mifzhthaVe  sent 
it  himself,  having  made  the  prisoner  write  it ;  and  there  was  no 
evidence  of  the  prisoner  having  directed  Goodes  to  take  it.  (q) 

It  was  decidea,  upon  reference  to  the  Judges,  that  it  was  neces-  The  indict- 
sary  to  set  forth  the  threatening  letter  in  the  indictment,  in  order  JJ^  ^  ■** 
that  the  Court  might  see  whether  it  fell  within  the  purview  of  the  i^er. 
respective  statutes.     It  was  contended,  in  support  of  the  indictment, 
upon  which  the  point  was  raised,  that  it  pursued  the  words  of  the 
9  Geo.  1,  c.  22,  (now  repealed;  that  the  defendant  was  charged  with 


(m)  Henung's  ciie,  cor.  Chambre,  J., 
Warwick  Sam.  Asi.  1799.  2  East,  P.  C. 
c.  2d,s.  2,  p.  1116. 

(m)  LloTd*s  case,  ear,  Yates,  J..  Here- 
ford  Spr.  Ass.  1767.  2  East,  P.  C.  c.  23, 
t.  6,  p.  1122.  The  case  was  salmiitted  to 
the  consideration  of  the  Judges  on  another 
point,  on  which  the  indictment  was  holden  to 
be  defective  (s^e  poU,  p.  722^,  so  that  it 
became  nnnecessary  for  them  to  five  any 
opinion  on  the  pomt  above  stated.  In  2 
east,  P.  C.  uhi  tupra,  the  learned  writer 
in  note  (a)  says,  "  Qu,  whether,  if  one 
intentidnally  put  a  letter  in  a  place  where 
H  is  likely  to  be  seen  and  read  by  the  party 
for  whom  it  is  intended,  or  to  be  found 
bj  some  other  person,  who  it  is  expected 
will  forward  it  to  snch  party,  and  the  letter 
dc  accordingly  roach  its  intended  destina- 


tion, this  may  not  b4  said  to  be  a  sending 
to  nich  party  t  supposing  such  an  allegation 
to  be  necessary  upon  the  true  construction 
of  the  acts?  The  same  sort  of  evidence 
was  given  in  Springett's  case,  (antt,  p.  720) 
in  support  of  the  allegation  of  sending  a 
threatening  letter  to  the  prosecutor,  and  no 
objection  was  made  on  that  sround.  And 
the  generaljcuri'ent  of  preoectents  is  in  the 
same  form." 

(o)  Rex  o.  WagsUff,  Mich.  T.  1819, 
Russ.  8c  R.  398. 

(  p)  Rex  t7.  Paddle,  East.  T.  1822,  Ross. 
8c  Ry.  484.  And  it  seems  from  this  case, 
that  it  must  appear  upon  the  indictment 
that  the  letter  was  sent  to  the  party  threat- 
ened.    See  Reg.  t;.  Burridge,  aiife.p.  719^ 

{q)  Rex  V.  Howe.  7  C.  fit  P.  268. 
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sending  the  letter  "feloniously  and  contrary  to  the  form  of  the 
statute ;"  and  that  tliose  words  imported  that  the  letter  was  of  such 
a  nature  as  the  statute  had  in  view.  But  the  Judges  were  of 
opinion  that  the  indictment  was  bad  in  not  setting  form  the  letter 
itself:  and  that  if  the  words  "  feloniously  and  contrary  to  the  form 
of  the  statute,"  were  allowed  to  supply  the  place  of  the  letter,  it 
would  be  leaving  it  to  the  prosecutor  to  put  nis  own  interpretation 
upon  it,  and  to  the  jury  the  construction  of  the  matter  of  law.  (r) 

An  indictment  on  the  4  Geo.  4,  c.  54,  s.  5,  chained  that  the 
prisoners  did  feloniously  with  intent  to  extort  money,  charge  and 
accuse  J.  N.  with  having  committed  the  horrible  and  detestable 
crime,  &c.,  and  did  feloniously,  with  intent  to  extort,  &c.,  menace 
and  threaten  to  prosecute  the  said  J.  N.  for  the  said  pretended 
offence ;  it  was  objected  that  the  charge  contained  in  the  indictment 
was  not  within  the  terms  of  the  4  Geo.  4,  c.  54,  s.  5,  which  applied 
only  to  threatening  to  accuse  prospectively,  and  not  to  a  threat  to 
prosecute  a  charge  antecedently  made ;  and  Garrow,  B.,  after  con- 
sulting Burrouffh,  J.,  held  that  the  objection  must  prevail.  If  the 
indictment  had  followed  the  terms  of  the  statute,  and  it  had  been 
proved  that  the  prisoners  had  threatened  to  prosecute  J.  N.,  the 
case  would  have  been  left  to  the  jury  to  say  whether  that  was  not  a 
threatening  to  accuse  him.  But  the  offence  laid  in  the  indictment 
was  not  sufficiently  chai^d  under  the  statute.  («) 

We  have  seen  that  it  has  b^en  held  that  an  indictment  under  the 
4  Geo.  4,  c.  54,  s.  5,  (now  repealed)  for  demanding  money  with 
menaces,  must  have  stated  from  whom  the  money  was  demanded, 
and  that  an  indictment  on  the  same  section  for  threatening  to  accuse, 
&c.,  must  have  stated  who  was  threatened,  {t) 

It  was  also  held  to  be  necessary  that  the  indictment  should  allege 
an  intent  of  the  writer  in  sending  the  letter  consistent  with  and 
deducible  from  the  letter  itsel£  In  a  case  already  mentioned,  where 
the  indictment  chaiged  that  the  letter  was  sent  to  extort  moneyy  and 
it  appeared  upon  the  face  of  the  letter  that  it  was  sent  with  the  view 
of  inducing;  the  prosecutor  to  give  up  a  bill  of  exchange,  the  Judges 
held  the  allegation  not  to  be  sustained.  («) 

If  the  indictment  state  the  offence  of  which  the  prisoner  threat- 
ened to  accuse  the  prosecutor,  it  must  state  it  correctly.  There 
were  several  counts  in  an  indictment,  charging  Che  prisoner  with 
threatening  to  accuse  the  prosecutor  of  the  crime  of  sodomy,  and  it 
appeared  to  Littledale,  J.,  that  the  letter  written  by  the  prisoner 
only  imputed  to  the  prosecutor  that  he  had  solicited  the  prisoner 
to  permit  him  to  commit  that  crime,  he  therefore  directed  tne  jury 
to  acquit  the  prisoner  on  those  counts,  (v) 

The  9  Geo.  1,  c.  22,  provided  that  offences  against  that  act 
might  be  tried  in  any  county  of  England;  but  no  such  pro- 
vision being  made  with  respect  to  offences  within  the  other  re- 
pealed  statutes,  the    trial   of  such  offences  was  governed  by  the 


(r')  Lloyd's  case,  awU,  note  (n).  And 
the  law  of  this  case  was  recognised  by 
Grose,  J.,  in  delivering  the  opinion  of  the 
twelve  Judges  in  Hunter's  case,  2  Leach, 
63  L 

(*)  Rex   p.  Abgood,  2  C.   Sc  P.  436. 


See  Gill's  case,  1  Lew.  305,  an/e.  p.  718. 

(0  Rex  0.  Dunkley,  R.  &  M.  C.  G.  R. 
90,  ofile,  vol.  1,  p.  768. 

(  k)  Major's  case,  axie,  p.  7 19. 

(o)  Rex  e.  Hickman,  R.  &  M.  C  C.  R. 
34. 


CHAP,  m.]  Of  Threats  and  Threatening  Letters.  723 

general  rule.  Upon  this  rule  the  trial  might  be  in  the  county  in 
which  the  prosecutor  received  the  letter  by  the  post,  though  de- 
livered by  tne  prisoner  and  put  into  the  post  in  another  county,  {w) 
And  it  seems  that  the  offender  might  be  tried  in  the  county  in 
which  he  sent  the  letter,  though  the  prosecutor  received  it  in 
another  county.  The  offence  of  sending  a  threatening  letter, 
would  seem  to  be  complete,  as  far  as  depends  on  the  offender,  by 
his  putting  the  letter  into  the  post-office  to  go  into  another  county ; 
though  the  party  to  whom  it  is  sent  afterwards  receives  it  in  the 
latter  county,  {x)  The  post-office  marks  in  town  or  country,  Post  oi6o0 
proved  to  be  such,  are  evidence  that  the  letters  on  which  they  ap-  """^ 
pear  were  in  the  office  to  which  those  marks  belong  at  the  dates 
which  the  marks  specify ;  (y)  but  a  mark  of  double  postage  paid  on 
any  such  letter  is  not  of  itself  evidence  that  the  letter  contained  an 
incloeure.  (e) 

The  prisoner  was  tried  for  feloniously  sending  to  J.  S.  Tucker  Onanindict- 
the  following  letter,  with  intent  to  extort  money  from  the  said  J.  S.  jJ^^^^^JI^  * 

Tucker : —  emng  letter. 

the  prisoner's 
uoi^  ^  declarfttioiis 

*  of  the  meaning 

^'Tou  perhaps  did  not  expect  to  hear  from  me  so  suddenly :  but  of  the  letter, 

when  you  turned  me  away  from  Laytonstone  for  a  mere  trifle,  are  admissible 

(that  too  at  a  time  when  by  the  late  niilures  many  scores  of  clerks  xn^indicSnent 

were  out  of  employ)  you  foi^t  that  I  had  you  in  my  power  through  on  the  4 

your  transactions  with  me  five  nights  following,  (I  have  the  dates  ^eo.  4,  c.  64^ 

and  circumstances  on  paper  written  at  the  time)  and  that  from  your  l\^^^  ^ 

conduct  to  me  before  1  went  to  live  with  you,  you  could  expect  no  threatening  xa 

mercy  from  me-     Did  you  not,  however,  let  it  pass?    In  a  few  accuse  of  an 

words,  I  have  taken  advice  upon  the  subject,  and  know  that  if  you  ^^^^  ^  ^"^ 

are  obstinate,  it  is  in  my  power  to  brins  down  ruin  on  your  head,  have  specified 

and  infiftmy  on  your  name.     However,  I  will  be  mercifiil;  allow  me  jnch  crime 

to  return  to  L.  in  the  same  manner  as  before,  I  will  never  mention  crime^^lT*^  ^ 

it  again,  as  if  I  did  I  should  lose  everything,  and  gain  nothing ;  but  prisoner 

it  is  impossible  for  me  to  get  any  situation  in  town  at  present     It  is  threatened  to 

not  true  that  Mrs.  T.  advertised,  as  you  said ;  she  is  in  great  distress,  ^^SSonafiy 

and  she  is  my  mother,  therefore  I  would  wish  to  affora  her  a  little  he  left  in 

relief,  if  possible ;  so  send  me  five  pounds  to  my  address ;  which,  ^^^^  (*) 
with  the  other  you  lent  me,  I  will  L  O.  U.  for,  and  pay  when  I  get  a 

Elace.  If  I  do  not  hear  from  you  by  Saturday  morning,  you  will 
ear  of  it  (enclosing  five  pounds.)  Now,  consider  ruin  and  oeggaiy 
on  one  side,  and  wealth  and  comfort  on  the  other ;  remember  that, 
if  you  are  obstinate,  it  will  cost  you  all;  do  as  I  say,  it  will  cost  you 

(w)  Girdwood*8  case,  1  Leach,  142.     2  and  that  the  whole  was  to  be  considered  as 

East,  P.  C.  c.  23,  s.  4,  p.  11 20,  ante,  p.  71 4,  the  act  of  the  defendant  to  the  time  of  the 

where  the  letter  was  rtceived  by  the  prose-  delivery  in  that  county, 
cator  in  Middlesex,  and  the  trial  had  in  (;r)  2  East,  P.  C.  c  23,  s.  7,  p.  1125. 

that  county,  though  the  letter  was  delivered  Bum.  Just  tit.  Letter,     And  see  now  the' 

by  the  prisoner  to  a  woman  in  London,  and  7  Geo.  4,  c.  64,  s.  12,  ante^  p.  12p. 
by  her  put  into  the  office  which  was  also  in  (y)   Perkins's  case,  1  Lew.  99,  Park, 

London.     Esser's  case,  2  East,  P.  C.  c.  23,  J.  A.  J.   Rex  e.  BurdeU,  4  B.  &  A.  95. 
8.  7,  p.  1125,  where  the  offence  was  laid  in  {z)  Rex  o.  Plumor,  Russ.  &  Ry.  264. 

Hidcflcsex,  thou£[h  the  letter  was  dated  (a)  This  is  the  marginal  note  to  the 

from  Maidstone,  m  Kent,  and  sent  by  the  case  in  R.  &  M.  C.  C.  R.,  but  it  does  not 

post  from  Maidstone ;  and  Lord  Mansfield  appear  that  any  such  point  was  reserved  or 

neld  that  as  the  letter  was  directed  to  the  decided,  although  sucn  a  point  might  have 

prosecutor  in  Middlesex,  where  it  was  de-  arisen    on    the   third   and    sixth  counts/ 

fivered,  that  was  a  sending  in  Middlesex,  C.  S.  G. 

A   A  A  2 
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nothii^.    I  wait  your  answer  before  I  proceed     As  yet,  I  lia?e 

r'ven  Mr,  Norris  no  names  " 

vdll  go  too  far  to  retract.' 


iven  Mr.  Norris  no  names.     On  Saturday  night  (if  you  are  silent) 


"  Your^s  obediently, 
(Signed)  *'  James  Tucker,  Junr.** 

The  second  count  charged  the  prisoner  with  threateuinff  to  accuse 
the  said  J.  S.  Tucker  of  a  certain  mfiunous  crime,  viz.,  with  attempt- 
ing and  endeavouring  to  commit  the  abominable  crime  of  sodomy 
with  the  said  J.  S.  Tucker,  with  the  same  intent  The  third  count 
charged  him  with  threatening  to  accuse  the  said  J.  S.  Tucker  of  an 
infamous  crime,  with  the  same  intent.  The  fourth,  fifth,  and  sixth 
counts  were  the  same  as  the  former,  except  that  the  letter  was  called  a 
paper-writing,  and  the  direction  omitted.  The  third  and  sixth 
counts  did  not  describe  the  specific  crime,  but  allied,  generally,  an 
infamous  crime.  All  the  counts  concluded  against  the  statute,  &c. 
The  prosecutor,  after  proving  the  letter  in  question,  said,  that  on  the 
Saturday  following  the  Thursday  on  which  ne  received  die  letter,  he 
saw  the  prisoner  at  a  pubUc-house  in  the  Strand,  and  that  he,  the 
prosecutor,  asked  him  what  he  meant  by  sending  him  that  letter, 
and  what  he  meant  by  "  transactions  five  nights  following."  The 
prisoner  said  that  the  prosecutor  knew  what  he  meant  The  prose- 
cutor denied  it ;  and  the  prisoner  afterwards  said,  **  I  mean,  by 
taking  indecent  Uberties  with  my  person."  The  prisoner,  in  cross- 
examination,  asked  the  prosecutor  whether  on  his  oath  he  could 
deny  that  he  did  take  indecent  liberties  with  his  (prisoner's)  person. 
The  prosecutor  said  he  never  did.  Alexander,  C.  B.,  submitted  the 
following  question  to  the  Judges,  whether  parol  evidence  to  explain 
the  letter  was  properly  received?  Adding,  that  without  it,  the  pri- 
soner could  not  have  been  convicted,  and  that  by  his  cross^xamina- 
tion  he  in  effect  repeated  the  charge.  And  all  the  Judges  (except 
Littledale,  J.,  who  was  absent)  were  unanimously  of  opinion  that 
such  evidence  was  properly  received,  and  that  the  conviction  was 
proper,  (a) 
PHot  ahd  saU  From  a  case  which  was  cited  in  a  former  part  of  this  chapter,  it 
sequent  leuera  appears  that  prior  and  subsequent  letters  fix)m  the  prisoner  to  the 
in*cvkie^^**  party  threatened,  may  be  given  in  evidence  as  eimlanatoiT  of  the 
meaning  and  intent  oST  the  particular  letter  on  which  the  indictment 
is  framed,  (b) 

The  Court  will,  after  the  bill  is  found,  upon  the  application  of  the 
prisoner,  order  the  letter  to  be  deposited  with  an  officer,  in  order 
that  the  prisoner's  witnesses  may  inspect  it  (c) 

(a)  Rez  e.  Tucker.  R.  &  M.  C.  C.  R.      connect  with  them  wlTat  was  afterwanif 
)34.    We  have  seen  tiiat  it  has  been  held,      said  bj  the  prisoner  when  taken  into 


on  the  trial  of  an  indictment  for  threat-  tody.    Reg.  e.  Kain,  8  C.  &  P.  187»  tmk, 

ening  to  accuse  a  person  of  an  abominable  toL  1,  p.  &8. 

crime,  that  the  jury  need  not  confine  them.  (6)  Robinson's  case,  ante,  p.  713. 

selves  to  the  consideration  of  the  ezpres-  (e)  Rex  v,  Harris,  6  C.  &  P.  105,  Lit* 

sions  used  before  the  money  was  given,  tledale,  J.,  and  BoUand,  B. 

but  may,  if  those  expressions  are  equivocal. 
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CHAPTER  THE  FIRST. 


OF  WHAT  NATURE  EVIDENCE  MUST  BE. — OF  PRESUMPTIVE  EVI- 
DENCE.—  OF  THE  RULE  THAT  THE  BEST  POSSIBLE  EVIDENCE 
MUST  BE  PRODUCED, — AND  OF  HEARSAY  EVIDENCE. 

Before  entering  upon  the  subject  of  Presumptive  Evidence,  to 
which  the  following  section  will  be  appropriated,  it  mav  be  proper 
to  pay  attention  to  a  few  points  applicable  to  the  law  of  evidence  in 
criminal  prosecutions  generally. 

There  is  no  difference  as  to  the  rules  of  evidence  between  criminal  Rules  of  evi* 
and  civil  cases.     What  may  be  received  in  the  one  case  may  be  re-  dence  the 
ceived  in  the  other :  and  what  is  rejected  in  the  one  ought  to  be  J^,"*  ^'  ^ 
rejected  in  the  other,  (a)    A  fact  must  be  established  by  the  same  eases, 
evidence,  whether  it  is  to  be  followed  by  a  criminal  or  civil  con- 
sequence, (b) 

It  is  doubtful  whether  a  bill  of  exceptions  lies  in  any  criminal  Billofexoop- 
case.  (c)    In  one  case  Lord  Hardwicke  mentioned  it  as  a  point  not  tionsto  en* 
settled ;  and  said  that  a  bill  of  exceptions  had  never  been  determined  ^^i^c^- 
to  lie  in  mere  criminal  proceedings,  though  he  had  known  it  allowed 
in  informations  in  the  Court  of  Exchequer.  (i2)     If  the  Judce  who  Case  r^aerred. 

E resides  at  the  trial  shall  be  of  opinion  that  there  is  a  doubt  whether 
e  may  not  have  admitted  some  evidence  or  witness  improperly, 
or  whether  the  facts  proved  constitute  the  crime  chai^ged,  he  may, 
in  his  discretion,  forbear  to  pass  sentence,  or  he  may  respite  the 
judgment,  until  the  opinion  of  the  fiflteen  judges  be  obtained  upon 
a  case  reserved,  {e)  if  the  case  were  clearly  made  out  by  proper 
evidence  in  such  a  way  as  to  leave  no  doubt  of  the  guilt  of  the 
prisoner  in  the  mind  of  any  reasonable  man,  such  a  conviction 
ought  not  to  be  set  aside  because  some  other  evidence  was  given 


(a)  By  Abbott,  J.»  in  Rex  v,  Watson, 
2  Stark.  R.  155. 

(b)  Lord  Melnlle's  case,  29  How.  St 
Tr.  763. 

(c)  Sir  H.  Vane*^  case,  1  Lev.  68.  S.  C. 
Ket  15.  1  Sid.  85.  Hawk.  P.  C.  b.  2. 
c.  46,  8.  210.  Rex  e.  Lord  Pafret  and 
others,  1  Leon.  5.  Rex  v,  Natt,  1  Bar- 
nardiat.  307.     2  PbU.  £v.  465. 

(d  )  Rex  V.  Inhabitants  of  Preston,  Cas. 


temp.  Hardw.  249. 

(e)  The  proper  coarse  to  raise  objec- 
tions to  the  insufficiency  of  the  indictment 
is  by  demurrer,  motion  in  arrest  of  judgment, 
or  writ  of  error,  and  in  recent  cases  the 
Judges  seem  strongly  disposed  not  to  allow 
cases  to  be  reserved  on  such  objections. 
Reg.  9.  Purchase,  1  C.  &  Mars.  617.  Reg. 
V.  Overton,  ibid.  655. 
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which  ought  not  to  have  been  received ;  but  if  the  case  without 
such  improper  evidence  were  not  so  clearly  made  out,  and  the 
improper  evidence  might  be  supposed  to  have  bad  an  effect  on  the 
minds  of  the  jury,  it  would  be  otherwise,  (e)  But  as  it  has  since 
been  determined,  and  seems  now  to  be  settled,  that  where  evidence, 
objected  to  on  the  trial  of  a  cause,  is  received  by  the  judge,  and  is 
afterwards  thought  by  the  Court  to  be  inadmissible,  the  losing  party 
has  a  right  to  a  new  trial,  on  the  ground  that  it  is  impossible  for  the 
Court  to  say  what  effect  such  evidence  may  have  produced  on  the 
jury,  (/)  it  may  well  be  doubted  whether  if  the  judges  were  rf 
opinion  that  any  evidence  had  been  improperly  admitted  or  rejected 
in  a  criminal  case,  the  conviction  would  be  supported. 

Where  the  defendant  has  been  convicted  on  an  indictment  .feL 
felony,  there  can  be  no  new  trial;  but  after  a  conviction  for  a 
misdemeanor,  a  new  triiJ  may  be  granted^  at  the  instance  of  the 
defendant,  where  the  justice  of  the  case  requires  it :  (ff)  though 
inferior  jurisdictions  cannot  grant  a  new  trial  upon  the  merits,  but 
only  for  an  irregularity.  (A)  Where  several  defendants  are  tried 
at  the  same  time  for  a  misdemeanor,  and  some  are  acquitted,  and 
others  convicted,  the  Court  may  grant  a  new  trial  as  to  those  con- 
victed, if  they  think  the  conviction  improper,  (t)  And  it  is  a  rule 
that  all  the  defendants  convicted  upon  an  indictment  for  a  misde- 
meanor, must  be  present  in  Court  when  a  motion  is  made  for  a 
new  trial  on  behalf  of  any  of  them,  unless  a  special  ground  be  laid 
for  dispensing  with  their  attendance.  (A)  No  new  trial  can  be  had, 
when  the  defendant  is  acquitted,  although  the  acquittal  was  founded 
on  the  misdirection  of  the  Judge ;  (/)  or  where  a  verdict  is  found 
for  a  defendant  on  a  plea  of  auterfois  acquit,  although  that  raises 
a  collateral  issue,  which  may  have  been  found  in  mvour  of  the 
defendant  on  insu£Scient  evidence,  (m) 


SECTION  I. 


Cf  Presumptive  Evidence. 

Presumptive  or  When  a  fact  itself  Cannot  be  proved,  that  which  comes  nearest  la 
circumstantial    ^j^g  proof  of  the  fact  is,  the  proof  of  the  circumstances  that  ne- 
cessfioily  or   usually  attend  such  facts,  and   are  called  presump- 
tions, not  proofs,  for  they  stand  instead  of  the  proofs  till  the  con- 


(e)  Rex  V.  Ball  Russ.  &  Rj.  G.  G.  R. 
132.  Rez  V,  Oldroyd,  ibid.  SB,  but  sec 
Rex  r.  Uarling,  R.  &  M.  G.  G.  R.  39. 

(f)  Grease  t».  Barrett,  6  Tyrw.  458. 
Wngbt  V,  Doe  d.  Tatham,  7  A.  &  £. 
313.     De  Rutzen  o.  f  arr,  4  A.  &  £.  53. 

(g)  Rex  V.  Mawbey,  6  T.  R.  638. 
Tidd,  942,  943.  As  to  tbe  grounds  on 
wbich  tbe  application  may  be  made,  see  1 
Gbit.  Gr.  L.  654. 

(A)  5ee  tbe  cases  collected  on  tbis  point 
in  note  (6)  to  Rex  v.  Inbabitanis  of  Ox- 
ford, 13  East,  416.  The  Gourt  of  King's 
Bencb  in  tbat  case  refused  a  certiorari  to 
remove  an  indictment  for  a  misdemeanor 
and  proceedings  thereon  at  the  assizes,  after 


conviction  and  before  judgment,  wbicb  was 
prayed  for  tbe  purpose  of  applying  for  a 
new  trial,  on  tbe  judge's  report  of  £e  evi- 
dence, on  tbe  ground  of  tbe  verdict  being 
against  evidence  and  tbe  Judge's  direction. 

(i)  Rex  V.  Mawbey,  6  T.  BL  619. 

(A)  Rex.  fF.  Teal,  11  East,  307.  Bex 
o.  Askew,  3  M.  &  S.  9. 

(/)  Rex  V.  Goben  and  Jacob,  1  Stark. 
N.  P.  G.  516.  Rex  o.  Sutton,  5  B.  &  Ad. 
52.  In  a  prosecution  for  not  repairing  a 
highway  judgment  has  been  suspenoBd 
under  very  special  circumstances  after  an 
acquittal,  see  vol.  I,  p.  371,  in  tbe  notes. 

(m)  Rex  V.  Lea,  2  Moo.  G.  G.  R.  9,  &  C. 
7  C.  &  P.  836. 


CHAP.  !•  §  1.]       Of  Presumptive  Evidence.  727 

trary  be  provecL  (n)  In  criminal  cases,  from  the  secret  manner  in 
which  guilty  actions  are  generally  perpetrated,  it  is  seldom  possible 
to  give  direct  evidence  of  the  commission  of  the  offence  charged, 
i.  e*  to  produce  a  witness  who  saw  the  act  committed ;  and,  there- 
fore, recourse  must  necessarily  be  had  to  presumptive  (or,  as  it  is 
often  called,  circumstantial)  evidence,  i.  e.  the  du*ect  evidence  of 
circumstances,  from  which  the  commission  of  the  act  may  be  pre- 
sumed by  the  juiy.  (o) 

Where  an  indictment  for  murder  was  supported  entirely  by  cir-  what  cirosm- 
cumstantial  evidence,  and  there  was  no  fact  which,  taken  alone,  stantial  evU 
amounted  to  a  presumption  of  guilt ;  Alderson,  B.,  told  the  jury  ci^n^j^^'i^i 
that  before  they  could  find  the  prisoner  guilty,  they  must  be  satisQed  a  conviction. 
**  not  only  that  those  circumstances  were  consistent  with  his  having 
committed  the  act,  but  they  must  also.  Ee  satisfied  that  the  facts 
were  such  as  to  be  inconsistent  with  any  othei;^.mdgnd  conclusion 
than  that  the  prisoner  was  the  guilty  person  ;"'  and  he  then  pointed 
out  to  them  the  proneness  of  the  human  mind  to  look  for,  and  often 
slightly  to  distort  the  facts,  in  order  to  establish  such  a  proposition, 
foigetting  that  a  single  circumstance,  which  is  inconsistent  with 
sucn  a  conclusion,  is  of  more  importance  than  all  the  rest,  inasmuch 
as  it  destroys  the  hypothesis  of  guilt  {p)  ~ 

There  is  no  difference  between  civil  and  criminal  cases,  with 
reference  to  the  modes  of  proof  by  direct  or  circumstantial  evidence, 
except  that  in  the  former,  where  civil  rights  are  ascertained,  a  less 
degree  of  probability  may  be  safely  adopted  as  a  ground  of  judg- 
ment, than  in  the  latter,  which  affect  life  and  liberty,  (q) 

One  of  the  most  usual  presumptions  in  criminal  prosecutions  instances  of 
occurs  in  cases  of  larceny,  where  upon  proof  of  the  felony  having  presumptionii. 


(m)  Gilb.  Ev.  142.  As  if  a  man  be 
foimd  suddenly  dead  in  a  room,  and  another 
be  found  running  out  in  haste  with  a  bloody 
sword;  this  is  a  violent  presumption  that 
he  is  the  murderer:  for  the  blood*  the 
weapon,  and  the  hasty  flight,  are  all  the  ne- 
cessary concomitants  to  such  horrid  facts ; 
sod  the  next  proof  to  the  sight  of  the  fact 
itself,  .is  the  proof  of  those  circumstances 
that  do  necessarily  attend  such  fact.  Ibid. 
Unless  the  wound  was  in  such  a  part  of  the 
body  that  the  deceased  could  not  have 
inflicted  it  himself,  and  it  was  shown  that 
no  other  person  had  been  in  the  room,  it 
is  conceived  that  such  a  presumption  ought 
not  to  be  considered  as  conclusive.  In 
Ashford  v.  Thornton,  I  B.  &  Aid.  428, 
where  the  subject  of  presumption  in  cases 
of  murder  was  much  discussed,  Abbott,  J., 
Mud,  **  A  case  might  bo  put  where  a  person 
should  come  up  and  find  another  lying 
wounded  with  a  dagger  in  his  body,  and 
should  draw  it  out,  or  should  in  assisting 
the  wounded  man  wrench  the  knife  out  of 
the  murderer's  hand  ;  then  if  the  murderer 
escaped,  leaving  him  with  the  body,  accord, 
ing  to  this  law  [Bracton],  he  would  be 
considered  guilty  of  the  murder,  and  be  im- 
mediatelv  banged  without  trial."  And, 
**  in  the  history  of  the  law  several  presump- 
tions which  were  at  one  time  deemed 
conclusive  by  the  Courts,  have,  by  the 
opinions  of  later  Judges,  acting  upon  more 


enlarged  principles,  become  conclusive  only 
in  the  absente  of  proof  to  the  contrary,  or 
have  been  treatea  as  wholly  within  the 
discretion  of  juries.**  1  Phill.  £v.  441. 
C.  S.G. 

(o)  Presumptions  are  often  divided  into 
three  sorts, — violent,  probable,  and  light. 
Co.  Lit.  6  6.  3  Black.  Com.  371.  But 
such  a  classification  seems  altogether  use- 
less, and  the  distinction  to  amount  to 
nothing  more  than  that  in  one  case  the  pre- 
sumptive  evidence  may  be  very  strong,  in 
anotber  less  so,  and  in  another  very  weak. 

(p)  Hodge's  case,  2  I^w.  227.  See  the 
very  able  observations  on  this  subject,  1 
Stark.  £v.  558,  ei  seq. 

(9)  1  Phil.  Ev.  15>\  7  Edit.  Perhaps 
strong  circumstantial  evidence  in  cases 
of  crimes,  committed  for  the  most  part  in 
secret,  is  the  most  satisfactory  of  any  from 
whence  to  draw  the  conclusion  of  guilt ; 
for  men  may  be  seduced  to  perjury  by  mauy 
base  motives,  to  which  the  secret  nature  of 
the  offence  may  sometimes  afford  a  tempta- 
tion ;  but  it  can  scarcelv  happen,  that  many 
circumstances,  especially  if  they  be  such 
over  which  the  accuser  could  have  no  con- 
trol, forming  altogether  the  links  of  a  trans- 
action, should  all  unfortunately  concur  to 
fix  the  presumption  of  guilt  on  an  individual, 
and  yet  such  a  conclusion  be  erroneous. 
I  East,  P.  ('.  c.  5,  s.  9,  p.  223. 
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been  committed,  and  of  the  property  stolen  having  been  shortly 
afterwards  found  in  the  possession  of  the  prisoner,  it  is  presumed 
that  he  actually  stole  it,  unless  he  proves  how  he  came  by  it.  (r) 
So  also  on  an  indictment  for  the  crime  of  arson,  proof  that  pro- 
perty, which  was  taken  out  of  the  house  at  the  time  of  the  firing, 
was  afterwards  found  secreted  in  the  possession  of  the  prisoner, 
raises  a  presumption  that  the  prisoner  was  present,  and  eoDoemed 
in  the  arson*  (s)  So  also  proof  that  clothes,  weapons,  or  implements^ 
which  are  shown  to  have  been  previously  in  the  possessicm  of  the 
prisoner,  were  found  at  or  near  to  the  spot  where  a  felony  was 
committed,  is  firequently  adduced  in  order  to  raise  a  presumption 
that  the  prisoner  was  present  at  the  time  when  the  felony  was  com- 
mitted, (t)  The  buymg  goods  at  an  under  value  is  said  to  be 
t resumptive  evidence,  that  the  buyer  knew  they  were  stolen.  («) 
Ipon  an  indictment  for  perjury,  in  falsely  taking  the  fiieeholder*8 
oath,  at  the  election  of  a  Knight  of  the  shire,  in  the  name  of  J.  W., 
it  appearing  by  competent  evidence,  that  the  freeholder's  oath  was 
administered  to  a  person  who  polled  on  the  second  day  of  the 
election,  by  the  name  of  J,  W.,  and  who  swore  to  his  ireenold  and 

f)lace  of  abode ;  and  that  there  was  no  such  person,  and  that  the  de» 
endant  voted  on  the  second  day,  and  was  no  freeholder,  and  some 
time  afterwards  boasted  that  he  had  done  the  trick,  and  was  not 
paid  enough  for  the  job,  and  was  afraid  he  should  be  pulled  for 
nis  bad  vote ;  and  it  not  appearing  that  more  than  one  fidse  vote 
was  given  on  the  second  day  s  poll,  or  that  the  defendant  voted  in 
his  own  name,  or  in  any  other  than  the  name  of  J.  W. ;  it  was 


(r)  Where  two  praonen  were  indicted 
for  stealixiff  two  horses,  and  the  case  against 
them  consisted  entirely  of  eyidence  to  show 
that  both  the  horses  were  foond  soon  after 
the  robbery,  in  the  joint  possession  of  the 
prisoners,  and  it  appeared  that  the  horses 
nad  been  stolen  on  different  days,  and  at 
different  pUces;  Littledale,  J.,  compelled 
the  prosecntor  to  elect  on  which  of  the  two 
stealings  he  would  proceed ;  and  his  Lord« 
ship  olwerred  that  tne  possession  of  stolen 
property  soon  after  a  robbery  is  not  in  itself 
a  felony,  though  it  raises  a  presumption 
that  the  possessor  is  the  thief;  it  refers  to 
the  origmal  taking,  with  aJI  its  circum- 
stances. Rex  V,  Smith,  Ry.  &  Mood. 
N.  P.  C.  295.  Where  the  only  evidence 
against  the  prisoner  was  that  tnrae  sheets 
were  found  upon  his  bed  in  his  house,  three 
calendar  months  after  thcj  had  been  stolen, 
and  it  was  urged  that  this  was  too  long  a 
time  after  the  larceny  to  call  on  the  pri- 
soner to  give  any  account  how  he  nad 
become  possessed'  of  them ;  and  Rex  o. 
Adams,  ante,  p.  123,  was  relied  upon  ; 
Wightinan,  J.,  held  that  the  case  must  go 
to  the  jury,  as  it  seemed  to  him  that  it  was 
impossible  to  lay  down  any  definite  rule  as 
tp  the  precise  time,  which  was  too  great 
to  call  upon  the  prisoner  to  give  an  account 
of  the  possession,  and  that  in  this  case 
there  was  some  evidence,  although  very 
slight,  for  the  jury  to  consider.  The  pri- 
soner was  acquitted.  Reg.  o.  Hewlett* 
Salop  Spr.  Ass.  1843,  MS.  C.  S.  G.  Mr. 
Starkic  observes  that  "  the  recent  posses- 


sion of  stolen  goods  is  recognised  by  tiM 
law  as  affording  a  presumption  of  guilt,  and 
therefore,  in  one  sense,  is  a  presomption  of 
law,  but  it  is  still  in  eflect  a  mere  natanl 
presumption ;  for  although  the  carom- 
stance  may  weigh  greatly  with  the  jury, 
it  is  to  operate  solely  by  its  natural  ibroe,for 
ajur]^  are  not  to  convict  unleis  they  beactnanr 
convinced  in  their  conscienoes  of  the  tratn 
of  the  fact.  Such  a  presumption  is,  tbore- 
fore,  essentially  different  from  the  legal 
presumptions  in  fact  where  a  jury  are  to 
infer  that  a  bond  has  or  has  not  been  satisM, 
as  a  few  days  or  even  hours,  more  or  less, 
have  elapsed,  when  the  twenty  years  aie 
expirinc^.**    3  Stark.  Evid.  933. 

(t)  Rexo.Rickman,2  East,?,  a  1035. 

(0  In  Reg.  o.  Stonyer  and  othen,  Staf- 
ford Spr.  Am.  1843,  eor^  Wigfatman,  J., 
on  an  indictment  for  buiglary  in  the  boese 
of  Keeling,  evidence  was  eiven  of  the 
finding  of  a  crow-bar  in  the  boose  of  one 
Bladon,  which  was  near  Reeling's,  and  was 
broken  into  the  same  night,  it  bong  proved 
that  th^  crow-bar  had  been  previoosfy  seen 
in  the  possession  of  the  prisonen,  and  a 
chest  of  drawers  in  Reeling's  house  bavi^ 
been  broken  open  by  such  an  instrameet. 
Such  is  the  inference  of  guilt  drawn  from 
the  discovery  of  a  broken  knife  in  the  pocket 
of  the  prisoner,  the  other  part  of  the  blade 
being  found  sticking  in  tne  window  of  a 
house,  which  by  means  of  such  an  instniment 
had  been  burglariously  entered.  GrecoL 
£v.  49. 

(u)AnUt)^,  251. 
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held,  that  there  was  sufficient  evidence  for  the  jury  to  presume  that 
the  defendant  voted  in  the  name  of  J.  W.,  and  consequently,  to 
find  him  ^Ity  of  the  charge  as  alleged  in  the  indictment,  (v) 

A  very  common  presumption  is  made  by  a  jury  in  &vour  of  a  From  good 
defendant  firom  the  goodness  of  his  character ;  which  subject,  character, 
toother  with  the  presumption  as  to  the  intent  of  a  prisoner,  or  his 
guilty  knowledge,  respecting  the  act  which  is  the  subject  of  the 
indictment,  raised  upon  the  proof  of  prior  acts  unconnected  with 
it,  will  be  considerea  in  a  subsequent  Chapter,  where  the  rule  as 
to  evidence  being  confined  to  the  points  in  issue  is  discussed,  (w) 

Most  important  presumptions  are  derivable  firom  the  conduct  of  Conduct 
the  parties,  as  well  m  civil  as  in  criminal  proceedings.  If  circum- 
stances induce  a  strong  suspicion  of  guilt,  and  where  the  accused 
might,  if  he  were  innocent,  explain  those  circumstances  consistently 
with  his  own  innocence,  _and  yet  does  not  offer  such  explanation,  a 
strong  natural  presumption  arises  that  he  is  guilty.  And  in  generalt 
where  a  party  has  the  means  of  rebutting  and  explaining  the"  evi- 
dence adduced  against  him,  it  it  does  not  tend  to  the  truth,  the 
omission  to  do  so»  furnishes  a  forcible  inference  against  him.  {x) 

Presumptions  firom  a  man's  conduct  operate  in  the  nature  of  ad- 
missions ;  for  as  against  himself  it  is  to  be  presumed,  that  a  man's 
actions  and  representations  correspond  with  the  truth.  (^)  And 
admissions  may  be  presumed,  not  only  fi'om  the  declarations  or 
acts  of  a  party  accused,  but  even  from  his  acquiescence  or  silence,  (z) 

Where  a  person  is  proved  to  have  suppressed  any  species  of  Sapprwsionof 
evidence,  or  to  have  defiiced  or  destroyed  any  written  instrument,  «^**^<*« 
a  presumption  will  arise  that,  if  the  truth  had  appeared,  it  would 
have  been  against  his  interest,  and  that  his  conduct  is  attributable 
to  his  knowkdge  of  this  circumstance,  (a) 

So  the  fabrication  of  evidence  is  calculated  to  raise  a  presumption  Falsification  of 
against  the  party  who  has  recourse  to  such  a  practice,  not  less  than  eridenoe. 
wnen  evidence  has  been  suppressed  or  withheld.     Legal  experience, 
however,  has  shown  that  &ise  evidence  has  sometimes  been  resorted 
to^  for  proving  fiu;ts  that  are  true,  (b) 


(v)  Rex  V.  Price,  6  East,  323.  The 
following  is  an  example  of  a  case  of  dream- 
stantial  evidence  too  weak  for  conviction. 
Two  women  were  indicted  for  colouring  a 
shilling  and  sixpence,  and  a  man  (Isaacs) 
as  counselling  them,  &c  The  evidence 
against  him  was,  that  he  visited  them  once 
or  twice  a  week  ;  that  the  rattling  of  copper 
xnonej  was  heard  whilst  he  was  with  them; 
that  once  he  was  counting  something  just 
after  he  came  out ;  that  on  gcnng  to  the 
room  just  after  the  apprehension,  he  resisted 
being  stopped,  and  lumped  over  a  wall  to 
escape ;  and  that  there  were  then  found 
upon  him  a  bad  three-shilling  piece,  five 
bad  shillings,  and  five  bad  sixpences.  Upon 
a  case  reserved,  the  Judges  thought  the 
evidence  too  slight  to  convict  him.  Rex  o. 
Isaacs,  MS.  Bayley,  J.,  ante.  Vol.  I.,  p.  61. 
See  also  ante,  vol.  L,  p.  209,  as  to  presum- 
ing consent  of  parents  to  a  minor*s  marriage, 
on  a  prosecution  for  bigamy. 

(w)  See  also  as  to  Sie  presumption  that 
a  ship  never  heard  of  has  foundered.  Green 
V.  Brown,  2Str.  1199.  Twemlowv.  Oswin, 


2  Campb.  85.  Houstman  v.  Thornton, 
Holt,  242.  Koster  r.  Reed,  6  B.  &  C.  19. 
So  where  a  letter,  fully  and  particularly 
directed  to  a  person  at  his  usual  place 
of  residence,  is  proved  to  have  been  put  into 
the  post-office,  this  is  equivalent  to  proof  of 
delivery  to  ihe  hands  of  that  person; 
because  it  is  a  safe  and  reasonable  pre- 
sumption that  it  reaches  its  destination. 
Per  Lord  Tenterden,  Walter  r.  Haynes, 
1  R.  &  M.  N.  P.  C.  149. 

(:r)  3  Stark.  Evid.  937. 

(y)  Ibid. 

(x)  3  Stark.  Evid.  26. 

(a)  1  Phill.  Evid.  447,  citing  Harwood 
V.  Goodright,  Cowp.  87. 

(h)  1  Phill.  £v.  448.  Referring  to  3  In- 
stitute,  232,  where  a  case  is  mentioned  of 
an  uncle,  who  was  hanged  for  the  murder  of 
his  niece,  and  who  pr^uced  on  the  trial  a 
child  as  like  unto  her,  both  in  person  and 
years,  as  he  could  find,  but  which  upon 
examination  was  found  not  to  be  the  true 
child ;  and  it  afterwards  appeared  that  the 
niece  had  nm  away,  and  was'  alive.     And 
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Presumption  of  I     Other  presumptioDS  are  founded  on  the  experienced  continuance  I 

nanency^  of  longer  or  shorter  duratioD>  in  human  afi&i&|| 
therefore,  the  existence  of  a  person,  a  personal  relation,  or 


Of  Ufe  and 
death. 


State  of  things,  is  once  established  by  proof,  the  law  presumes,  that 
the  person,  relation,  or  state  of  things,  continues  to  exist  as  before, 
till  tne  contrary  is  shown,  or  till  a  different  presumption  is  raised 
from  the  nature  of  the  subject  in  question.  Thus,  where  the  isBoe 
is  upon  the  life  or  death  of  a  person,  once  shown  to  have  been 
livinff,  the  burden  of  proof  lies  upon  the  parly,  who  asserts  the 
death,  (c)  But  after  the  lapse  of  seven  years,  without  intelligence 
concerning  the  person,  the  presumption  of  life  ceases,  and  the 
burden  of  proof  is  devolved  on  the  other  party.  (cQ  But  diere  is  no 
legal  presumption  as  to  the  time  of  the  death  within  the  seven  years, 
and  the  fact  of  the  party  having  been  alive  or  dead  at  any  particular 
period  during  the  seven  years  must  be  proved  by  the  party  relying 
on  it(^)  In  one  case,  where  the  presumption  of  hfe  mnflirtpH 
with  that  of  innocence,  the  Court  seem  to  have  considered  that  the 
presumption  of  law  was,  that  the  party  was  not  alive,  when  the 
consequence  of  his  being  so  was  that  another  person  had  committed 
a  criminal  act  (/)  But  in  a  subsequent  case,  the  Court  held  that 
there  was  no  rigid  presumption  of  law  on  such  questions  of  fiict 
without  reference  tq  the  accompanying  circumstances;  such,  for 
instance,  as  the  age  or  health  of  the  party ;  and  that  the  proper 
question  in  such  cases  was  what  inference  might  fairly  be  drawn 
from  the  evidence,  {g) 

On  the  same  ground,  a  partnership  or  other  similar  relation,  once 
shown  to  exist,  is  presumed  to  continue  till  it  is  proved  to  have 
been  dissolved.  (A)  So  where  an  indictment  allied  that  the  de- 
fendant made  his  warrant  of  attorney  directed  to  A.  and  B.,  ^  then 
and  still  being  attomies  of  the  King's  Bench,"  it  was  held  that  as 
the  defendant,  by  executing  the  warrant,  admitted  them  to  be  at- 
tomies at  that  time,  it  must  be  presumed  that  they  continued  to  be 
so  at  the  time  when  the  indictment  was  found,  (s) 


also  the  Douglas  Peerage  case.  Appendix 
to  EvaDs'  Pothier.  *<  The  fabrication  of 
evidence  does  not,  however,  furnish  of 
itself  any  presumption  of  law  against  the 
innocence  of  the  party ;  but  is  a  matter  to 
be  dealt  with  by  the  jury.  Innocent  per- 
sons, under  the  mfluence  of  terror  from  the 
danger  of  their  situation,  have  been  some- 
times led  to  the  simulation  of  exculpatory 
facts."  Greenl.  £t.  43. 

(c)  Greenl.  Ev.  46,  47,  citing  Throg- 
mortonv.  Walton,  2  Roll.  R.  461.  Wilson 
9.  Hodges,  2  East.  R.  312.  fiattin  v. 
Bigelow,  1  Pet.  C.  C.  R.  452.  Sec  3 
Stark.  £v.  937. 

(d)  Greenl.  Ev.  47,  citing  Hopewell  v.  De 
Pinna,  2  Campb.  113.  See  1  Phill.  Ev. 
449.  Doe<i.  George  v.  Jesson,  6  East.  R. 
80.  Doc  d,  Lloyd,  v.  Deakin,  4  B.  &  Aid. 
433.  Watson  v.  King,  1  Stark.  R.  121. 
It  has  been  held  in  America  not  to  be  ne- 
cessary that  the  party  be  proved  to  bo 
absent  from  the  United  States ;  it  is  suffi- 
cient if  it  appears  that  he  has  been  absent 
for  seven  years  from  the  particular  state  of 
his  residence,  without  having  been  heard 


from.  Greenl.  Ev.  47,  note6,dtuie  New- 
man r.  Jenkins,  10  Pick.  515.  Iinus  r. 
Campbell,  I  Rawlc,  373.  Sporr  v.  Trim- 
ble, 1  A.  K.  Marsh,  278.  Wamboogfa  «. 
Skenk,  1  Penningt  167.  Woods  o.  Woods*. 
2  Bay.  476.  1  New  York  Rev.  Stat.  749. 
s.  6. 

(«)  Doe  d.  Knight  «.  Nepean,  5  Bi.  & 
Ad.  86.    2  M.  &  W.  894. 

(  /)  Rex  e.  Twyning,  2  B.  &  Aid.  386, 
post,  p.  732,  note  (v). 

{g)  Rex  V.  Harbome,  2  A.  &  £.  &40, 
anUt  vol.  1,  p.  219.  Upon  an  issue  of  tiw 
life  or  death  of  a  party,  the  jury  may  fiad 
the  fact  of  death  from  the  lapse  of  a  shorter 
period  than  seven  years  if  other  circom. 
stances  concur :  as  if  the  party  sailed  on  a 
voyage,  which  should  long  since  have  been 
accomplished,  and  the  vessel  has  not  been 
heard  of.  Greenl.  Ev.  47,  referring  to  In 
re  Hutton,  1  Curt  595. 

ih)  Greenl.  Ev.  48.  3  Stark.  Ev.  937. 
Alderson  o.  Clay,  1  Stark.  R.  405. 

(i)  Rex  V.  Cooke,  7  C.  &  P.  559,  Pat- 
tcson,  J. 
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So  where  a  thing  is  proved  to  have  been  in  a  particular  state  at 
one  time^  it  is  presumed  to  have  been  in  that  state  at  a  former  time» 
unless  there  be  evidence  that  at  some  previous  time  it  was  in  a 
different  state,  {j) 

The  opinions  also  of  individuals  once  entertained  and  expressed,  opinions  and 
and  the  state  ofmind^  once  proved  to  exist,  are  presumed  to  remain  state  of  mindL 
unchanged  till  the  contrary  appears.  Thus  all  the  members  of  a 
Christian  community  being  presumed  to  entertain  the  common 
faith,  no  man  is  supposed  to  disbelieve  the  existence  and  moral 
government  of  God,  till  it  is  shown  from  his  own  dedarations.  In 
uke  manner,  every  man  is  presumed  to  be  of  sane  mind,  till  the 
contrary  is  E^own ;  but  if  derangement  or  imbecility  be  proved  or 
admitted  at  any  particular  period,  it  is  presumed  to  continue,  till 
disproved,  {k) 

Besides  the  presumptions  which  a  juiy  may  make  from  circum-  Presumptions 
stantial  evidence,  there  are  also  presumptions  of  law.     Thus,  on  o^Uw. 
every  charge  of  murder,  the  &ct  of  killing  being  first  proved,  the 
law  presumes  it  to  have  been  founded  on  malice  till  tne  contrary  Of  malice. 
appear ;  and  therefore  all  circumstances  alleged  by  way  of  justifi- 
cation, excuse,  or  alleviation,  must  be  proved  by  the  prisoner,  unless 
th^  arise  out  of  the  evidence  produced  against  him.  (/) 

Lideed,  it  is  a  universal  principle,  as  Lord  Ellenborough  observed,.  Of  the  pro- 
in  the  case  of  Rex  v.  Jjtxon,  [myiiiBt  when  a  man  is  charged  witH  ^>^lc  conse- 
doing  an  scU  of  which  the  probable  consequences  maybehighl; 


imunfips,  the  intention  is  an  inference  of  law  resulting  firom  th 
Hninpr~tty^^  "Sr^SnfS^  cas^^TRST^fT'SISSIparet  (n)  Uttering  a' 


quence  of 
an  act. 


nning  tf^^  m*r..  m  me  case  ot  Jiex  v.  Sheppardy\n)  utteni^  a 
forged  stock  receipt  to  a  person  who  employed  the  prisoner  to  buy 
stock  to  that  amount,  and  advanced  the  money,  was  held  sufficient 
evidence  of  an  intent  to  defiraud  that  person :  and  it  was  further 
held,  that  die  oath  of  the  person  to  whom  the  receipt  was  uttered, 
dial  he  believed  the  prisoner  had  no  such  intent,  would  not  repel 
the  presumption  oi  an  intention  to  defiraud.  So  where  the  prisoner 
was  indicted  (under  the  repealed  statute,  43  Gea  3,  a  58)  for  setting 
fire  to  a  mill,  with  intent  to  injure  the  occupiers  thereof,  it  was 
held,  that  an  injury  to  the  mill  being  the  necessary  consequence 
of  setting  fire  to  it,  the  intent  to  injure  might  be  mferred;  for  a 
man  must  be  supposed  to  intend  the  necessary  consequence  of  his 
own  act  (o)  So  m  prosecutions  for  forgery,  a  jury  ought  to  infer 
an  intent  to  defiraud  the  person  who  would  have  to  pay  the  instru- 
ment if  it  were  genuine,  although,  firom  the  manner  of  executing 
the  foiveiy,  or  from  that  person's  ordinary  caution,  it  would  not 
be  likely  to  impose  on  him,  and  although  the  object  was  general 
to  defraud  whoever  might  take  the  instrument,  and  the  intention 
of  defiraudinc;  in  particular  the  person  who  would  have  to  pay  the 
instrument,  if  genuine,  did  not  enter  into  the  prisoner's  conteirv- 
plation.  (p) 

(»  Rex  V.  Burdett,  4  B.  &  Aid.  124,  p.  340. 
per  Best,  J.    In  this  case  a  letter  was  (m)  3   M.  &  S.    15.     See    also  amU^ 

delivered  to  a  person,  unsealed,  in  Middle-  p.  362,  545. 

sex,  and  it  was  held  that  it  must  be  pre-  (n)  Russ.  &  Ry.  C.  C.  R.  169.     Anie, 

sumed  that  it  was  sent  in  that  state  from  p.  362. 

Leicestershire,  there  being  no  evidence  to  (o)  Rex  v,   Farrington,   Russ«  &   Ry. 

the  contrary.  C.  C.  R.  207.     Ante,  p.  563. 

(A)  Greenl.  Ev.  48.     Attorney- General  (  »)  Rex  o.   Mazagora,   Russ.   &  Ry. 

».  Pamther,  3  Bro.  Ch.  C.  443.  C.  C.  R.  291.     Ante,  p.  366. 

(0  Fost.  255.  1  East,  P.  C.  c.  5,  s,  106, 
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Prasmnptioii 
of  innooence. 


In  the  case  of  Rex  v.  Futter  and  another^  {q)  the  twelve  Judges 
were  of  opinion,  that  the  having  in  possession  a  laige  qoantitj  of 
counterfeit  coin  unaccounted  for,  and  that  without  any  circnmstanoe 
to  induce  a  belief  that  the  defendants  were  the  makers,  was  evidence 
of  having  procured  it  with  intent  to  utter  it  (r) 
Presumptions  It  seems  to  be  a  presumption  not  admitting  of  proof  to  the  coo- 
with  respect  ^  tigrj^  that  a  person  imder  the  age  of  fourteen  is  unable  to  commit 
the  crime  of  rape ;  (s)  and  also  that  an  infimt  under  the  age  of  seven 
cannot  be  guilty  of  felony  ;(^)  and  it  is  a  primd  facie  presumption 
of  law  that  a  person  imder  the  age  oi  fourteen  is  not  guilty  of  a 
felonious  intention,  imtil  evidence  be  produced  to  show  that  he  is 
doU  capax  ;  for  then  it  is  said,  malitia  eupplet  €Biatem.  {u) 

In  general,  however,  a  presumption  ot  law  arises  in  favour  of  in- 
nocence until  the  contrary  is  proved ;  (o)  and  it  arises  not  only  in 
matters  essentially  criminal,  but  in  everv  instance  the  rule  is,  that 
illegality  is  never  to  be  presumed,  but  that  the  presumption  always 
h,  that  a  partv  complies  with  the  law,  {w)  So  it  is  a  legal  mazim,| 
that  *^  omnia  pnesumuntur  esse  rite  et  solemniter  acta  donee  probetmr 
in  contrarium ;"  and,  therefore,  it  is  a  general  presumption  of  law, 
that  a  person  acting  in  a  public  capacity,  as  a  peace  officer,  justice 
of  the  peace,  constable,  &c.,  is  duly  authorized  to  do  so ;  (x)  and 
that  even  in  a  case  of  murder,  (y) 

It  mav  be  proper  here  to  mention  the  two  well  known  cautions 
of  Lord  Hale  respecting  presumptive  evidence,  vis.,  1.  Tliat  a 
person  should  never  be  convicted  for  stealing  the  goods  eufuedam 
ignotij  because  he  cannot  give  an  account  of  how  he  came  by  them, 
unless  there  be  due  proof  made  that  a  felony  was  committed  of 
these  goods.  2.  That  a  person  should  never  be  convicted  of  murder 
or  manslaughter,  unless  the  fitct  were  proved  to  be  done,  or  at  least, 
the  body  found  dead,  (a) 


riUmeta, 


Csntioii  01 
Lord  Hale  as 
to  presttmp- 
tions. 


(q)  Buss.  &  By.  C.  C.  B.  308.  Ante, 
vol.  1,  D.  48. 

(r)  See  farther  as  to  the  primary  inten- 
tion, including  the  oollateral  one  imputed 
in  the  indictment,  and  the  necessary  proof 
of  the  particular  intent  laid.  Ante,  vol.  1, 
p.  735,  et  Hq,     2  Stark.  Ev.  573. 

(«)  1  Hale,  P.  C.  630.  Rex  ».  Groom- 
bridge,  7  C.  &  P.  582.  Bex  v.  Elder- 
shaw,  3  C.  &  P.  396,  a)i<e,vol.  1,  p.  3. 

(0  1  Hale,  P.  C.  27,  ante,  vol.  I,  p.  2. 

(ie)  1  PhUL  Evid.  443,  citing  Rex  v, 
Owen,  4  C.  &  P.  23& 

(e^  Rex  V.  Twyning,  2  B.  &  A.  386,  in 
which  case,  a  woman  having  married  again 
within  the  space  of  twelve  months  after  her 
husband  had  left  the  country,  the  presump- 
tion that  she  was  innocent  of  bigamy  was 
held  to  preponderate  over  the  usual  pre- 
sumption of  the  contmuanoe  of  life.  jBut 
see  Kex  v.  Harbome,  ante,  p.  730,  note  {g), 

(w}  Sissons  9.  Dixon,  5  B.  &  0.  758. 
See  also  Bennett  v.  Clough,  i  B.  &  A.  461, 
which  was  an  action  against  a  carrier  for 
losing  a  parcel,  oontabing  some  bank  notes. 


stamps,  and  a  letter.  For  the  defeadaoi  k 
was  said,  that  the  42  Geo.  3,  c  81,  s.  &, 
made  it  illegal  to  send  a  letter  in  a  pared, 
and  that  the  plaintiff  therefore  could  not : 
cover.  But  there  is  a  proviso  in  that 
that  it  shall  not  extend  to  any  letter 
coming  goods,  sent  by  a  common  carrier  of 
goods,  to  be  delivered  with  the  goods  to 
which  it  relates  ;  and  the  Court  utM,  that 
as  illegality  is  never  presumed,  the  delenA- 
ant  should  have  ^ven  primd  faeU  evidence 
that  the  letter  did  not  concern  the  itaaipa 
with  which  it  was  sent.  See  also  Rodwdl 
V.  Redffe,  1  C.  &  P.  220. 

(x)  Rex  9.  Verelst,  3  Campb.  432«  Gor- 
don's  case,  1  Leach,  515.  8.  C.  1  EmI, 
P.  C.  p.  312,  315. 

(  y)  By  Buller,  J.,  in  Berryman  v.  Wiie, 
4  T.  R.  366.  See  also  Rex  V.  Reea,  6  C 
&  P.  606.  Rex  o.  Borrett,  6  C.  &  P. 
124.  Butler  v.  Ford,  3  Tyrw.  677;  1 
C,  M.  &  R.  662.  Reg.  e.  Mniphy»8  C.  P 
297. 

(a)  2  Hale,  P.  C.  290. 
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SECTION  n. 

The  best  possible  Evidence  must  be  produced. 

It  is  a  general  rule  that  you  must  give  the  best  evidence  that  the  General  rule 
nature  of  the  thing  is  capable  of:  (6)  the  true  meaning  of  which  rule  ^  bett  pot- 
is,  not  that  in  every  matter  there  must  be  all  that  force  and  attesta-  murt  bepro^* 
tion  that  by  any  possibility  miffht  have  been  gathered  to  prove  it^  duced. 
and  that  nothing  under  the  highest  assurance  possible  shall  be  given 
in  evidence ;  but  that  no  such  evidence  shall  be  brought  that  ex 

Inaturd  rei  supposes  still  greater  evidence  behind  in  me  party^s 
possession  or  power;  for  such  evidence  is  altogether  insufficient,  and 
proves  notEmg,  as  it  carries  a  presumption  with  it  contrary  to  the 
intention  for  which  it  is  produced.  lor  if  the  other  greater  evidence 
did  not  make  against  the  party,  why  did  he  not  produce  it  to  the 
Court  ?  As  if  a  man  offer  a  copy  of  a  deed  or  will  where  he  ought 
to  produce  the  original,  this  cames  a  presumption  with  it,  that  there 
is  something  more  in  the  deed  or  will  that  makes  against  the  party, 
or  else  he  would  have  produced  it ;  and,  therefore,  the  proof  of  a 
copy  in  this  case  is  not  evidence :  (c)  but  if  he  prove  the  original 
deed  or  will  in  the  hands  of  the  adverse  party,  or  to  be  destroyed 
without  his  default,  a  copy  will  be  admitted,  because  then  such  copy 
is  the  best  evidence :  the  presumption  of  greater  evidence  behind  in 
the  party's  possession  being  overturned  by  nositive  proof  (d) 

Hence  it  appears  that  evidence  of  an  inferior  quality,  or  as  it  is 
called,  secondaiy  evidence,  cannot  be  received  until  it  be  shewn 
that  no  evidence  of  a  superior  quality,  or  as  it  is  termed,  primary 
evidence,  can  be  produced,  it  becomes  necessary,  thereiore,  to 
consider,  1st,  What  is  primary  evidence.  2ndly,  What  is  a  sufficient 
ground  for  the  admission  of  secondary  evidence.  3rdly,  What  is 
good  secondary  evidence. 

1.  What  is  primary  evidence.     It  has  already  appeared  that  it  What  k  pri- 
is  the  quality  and  not  the  quantitv  which  the  rule  requiring  the  ™*^  evidence, 
best  possible  evidence  regards,     llius,  if  a  will  of  lands  is  to  be 
proved,  the  primary  proof  of  the  contents  is  the  will  itself;  and  Contents  of 
neither  an  exemplification  under  the  great  seal,  nor  the  probate  in  ^^^ 
the  Spiritual  Court  will  be  admissible :  (e)  but  one  of  the  three  sub-  Execation  of 
scribing  witnesses  will  be  sufficient,  without  calling  the  others  to  wUl  piwed  by' 
prove  the  execution,  if  he  can  speak  to  all  the  requisites  of  attes-  one  of  three 
tation,  and  the  juiy  believe  him.  (/)     So  if  there  are  several  sub-  ^**"**^*^- 
scribing  witnesses  to  a  deed,  and  all  are  proved  to  be  dead,  proof 
of  the  signature  of  one  will  be  sufficient ;  lor  the  proof  is,  as  far  as 
it  goes,  complete,  and  not  inferior  in  its  kind  to  any  that  can  be 

(6)  Boll.  N.  P.  293.  eTidence  of  the  testimony  of  one  of  the 

(e)  Butt.  K.  P.  293.     Gilh.  Ey.  13.  subscribing  witnesses,  who  was  dead,  gi?en 

(<f)  BulL  N.  P.  293.  on  a  trial  between  the  same  parties,  al- 

(e)  Bull.  K.  P.  246.     But  the  probate  is  though  another  attesting  witness  was  pre- 

the  best  evidence  as  to  personalty.  sent  and  not  called.     Wright  v.  Doe  d, 

(/)  Butt.  N.  P.  264.     So  the  ezecu-  Tatham,  1  A.  &  £.  3.     See  also  Doe  d, 

tion  of  a  will  has  been  held  to  be  proved  by  Spilsbury  o.  Burdett,  4  A.  &  £.  L. 
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Pri'miryevi.  ptbduced.  (^)  ^So  for  the  Durpose  of  proving  handwritingy  where 
A£fu^h4^den<^of  hand-  it  happens  to  be  a  case  where  there  would  be  no  objection  to  the 
t ,  tffV  *v  y225S'i^-J&i^^ompetency  of  the  writer  himself,  it  is  not  necessary  to  call  hun : 
»-  ^    Inlti^  ^^  ^®  suflScient  to  prove  it  by  the  evidence  of  some  one  acc^uainted 

with  the  general  character  of  his  writing,  who,  on  inspection,  can 
say  he  believes  it  to  be  the  handwriting  of  the  party.  Thus,  where 
the  signature  of  a  magistrate  to  a  deposition  is  to  be  proved,  it  is 
usually  done  by  a  witness  acquainted  with  the  general  character  of 
his  writing,  without  calling  the  magistrate  himsel£  The  evidence 
of  such  a  witness  is  not  in  its  nature  inferior  or  secondary ;  and 
though  it  may  generally  be  true  that  the  writer  is  best  acquainted 
with  nis  own  handwriting,  and  therefore,  his  evidence  will  in  general 
be  thought  the  most  satisfactory,  yet  his  knowledge  is  acquired 
precisely  by  the  same  means  as  the  knowledge  of  other  persons  who 
have  been  in  the  habit  of  seeing  him  write.  (A)  And  it  seems,  that 
on  the  same  principle,  the  evidence  of  such  persons  is  as  much 
primary  evidence  to  disprove  his  handwriting  as  to  prove  it.(s) 
On  an  indictment  for  unlawfully  assembling,  it  was  held,  that  a 
a  paper  which  had  been  delivered  by  Hunt  to  the  witness  at  a 
^  Otherinstaocefl  meeting,  as  a  copy  of  certain  resolutions  about  to  be  proposed  and 
of.pnmarj  read,  and  which  corresponded  with  what  the  witness  heard  read 
from  a  written  paper,  was  admissible  as  evidence  of  those  resolutions, 
without  giving  the  defendant  notice  to  produce  the  originaL(j) 
And  in  the  same  case,  it  was  decided  that  parol  evidence  of  inscrip- 
tions, or  devices  on  banners .  and  flags  aisplayed  at  the  meeting 
was  admissible  without  producing  the  originals,  though  it  appeared 
Uiat  they  had  been  seized  by  the  police  officers,  and  therefore^ 
mi^t  have  been  produced  on  the  part  of  the  prosecution,  (i) 

The  contents  of  a  written  instrument  can  only  be  proved  by  thel 
instrument  itself,  unless  it  be  lost,  or  in  the  hands  of  the  other  | 
party:  and  the  declarations  of  the  party  against  whom  it  is  to  be 
proved  were  once  held  inadmissible  for  this  purpose,  unless  the  non- 
production  of  the  instrument  were  accountea  for.  (/)    And  generally 
speaking,   parol  evidence  is  secondary  in  its   nature   to  written 
evidence :  and  where  a  written  instrument  is  required  by  lavr,  ss\ 
made  by  a  private  compact  to  express  the  intention  of  the  parties^  it 
possesses  a  force  and  authority  superior  to  any  other  evidence.  (») 
Thus,  when  an   a^gmgnl  has  been  reduced  into   writing,    the 
writingitseli'  must  I^^^Suced ;  (n)  and  if  not  properly  stamped,  the 
Pur«l  evidence  plaintm  must  be  nonsuited.     But,  in  many  instances,  the    meie 
not  ^w^ys        existence  of  written  evidence  will  not  exclude  independent  parol 
^^fi^^  ^     evidence  to  prove  the  same  fact.     Thus,  where  upon  letting  premises 

to  a  tenant,  a  memorandum  of  agreement  was  drawn  up,  the 
terms  of  which  were  read  over  and  assented  to  by  him,  and  it  was 


«videace. 


Written  in- 
^tnittcnts. 


{g)  IPUIL  Ev.418. 

(A)  I  PhUl.  Ev.  223,  7th  Edit  AnAt, 
p.  393. 

(f)  ^n«e,p.  392. 

O)  Rexo.  Hunt,3B.&A.566.  AmJU^ 
vol  I,  p.  288. 

(A)  Ibid.  Abbott,  C.  J.,  said,  "  If  we 
were  to  bold  that  what  was  inscribed  on 
a  banner  could  not  be  proved  without  the 
production  of  the  banner,  I  do  not  know 
upon  what  reason  the  witness  should  be 


allowed  to  mention  the  colour  of  the     

or  eyen  to  say  he  saw  the  banner  displayed ; 
for  the  banner  itself  may  be  said  to  be  the 
best  possible  evidence  of  its  existence  and 
of  its  colour." 

(0  Bioxam  v.  Elsie,  1  R.  &  M.  N.  P. 
C.  187,  Abbott,  C.  J.  Bntsee/ws/,  p.  749. 

(m)  1  Stark.  Ev.  504. 

(n)  Brewer  e.  Palmer,  3  Esp.  213,  cor. 
JjordEldon,  C.  J.  Sinclair  o.  Steveoaoo, 
1  C.  &  P.  682,  cor.  Best,  C.  J. 


CHAP.  1.  §  2.J  Best  possible  Evidence  must  be  produced. 

then  agreed  that  he  should  on  a  future  day  bring  a  surety,  and  sign 
the  agreement,  it  was  held  that  the  existence  of  this  memorandum 
did  not  preclude  parol  evidence  of  the  terms  of  the  letting,  (o)  So 
where  a  verbal  contract  is  made  for  the  sale  of  goods,  and  it  is  put 
into  writing  afterwards  by  the  vendor's  agent,  for  the  purpose  of 
assisting  his  recollection,  but  not  signed  by  the  vendor,  the  terms 
of  the  contract  may  be  given  in  evidence  on  the  part  of  the  vendor, 
without  producing  the  writing,  (p)  Where  a  party  paying  money 
has  taken  a  receipt,  the  circumstance  of  the  payment  having  been 
acknowled^d  in  writing  does  not  make  such  writing  exclusively 
primary  evidence  of  the  fact ;  but  he  may  shew  the  payment  by  a 
person  who  saw  the  money  paid,  or  by  tne  admission  of  the  otner 
party  to  that  eflrect(a)  If  several  persons  be  witnesses  of  the 
same  fact,  and  one  of  tnem  to  assist  his  memory  makes  a  memoran- 
dum of  it,  this  circumstance  would  not  exclude  the  testimony  of  the 
other  witnesses,  (r)  So  parol  evidence  of  what  ,a  person  said  on 
the  hearing  of  an  information  for  a  trespass  in  pursuit  of  game,  under 
the  1  &  2  Wm.  4,  c.  32,  is  admissible,  although  there  be  a  deposition 
which  is  not  produced,  as  there  is  no  act  of  Parliament  requiring 
the  magistrates  to  take  down  the  evidence  in  such  a  case ;  but  it  is 
otherwise  in  the  case  of  felony,  where  the  depositions  must  be 
produced,  because,  by  statute^  magistrates  are  bound  to  take  down 
what  the  witnesses  say.  (*)  So  though  an  entry  of  a  marriage  may 
have  been  made  m  the  parish  register  according  to  the  Marriaee 
Act,  such  entry  does  not  become  the  only  primary  evidence  of  the 
marriage,  but  it  may  also  be  proved  by  any  one  who  witnessed  it ; 
and,  indeed,  in  all  cases  except  actions  for  criminal  conversation, 
and  indictments  for  bigamy,  by  reputation,  {t)  Where,  in  order  to 
prove  a  demand,  for  the  purpose  of  bringing  an  action  of  trover 
tor  a  lease,  a  witness  stated  that  he  had  verbally  required  the 
defendant  to  deUver  up  the  lease,  and  at  the  same  time  served  a 
notice  in  writing  on  him  to  the  same  effect ;  Lord  Ellenborough, 
C.  J.,  held  that  the  written  notice  need  not  be  produced ;  for  the 
notices  being  concurrent  and  independent,  either  might  be  proved 
as  evidence  of  the  conversion.  («) 

The  above  are  instances  of  moides  of  proof  which,  notwithstanding 
the  existence  of  other  evidence  which  might  be  more  satisfactory, 
are  yet  in  their  nature  primary,  and  consequendy,  available.  It 
may  be  useful  to  mention  also  some  examples  of  what  is  not  the 
best    possible   evidence,   and    therefore    inadmissible.      Upon    an 
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(o)  Doe  V.  Cartwright,  3  B.  &  A.  326. 
See  also  Wilson  v.  Bowie,  1  C.  &  P.  8. 

(p)  Dalison  v.  Stark.  4  £^.  163. 

Iq)  Rambert  v.  Cohen,  4  Eap.  213. 
Jacob  V.  Lindsay,  1  East,  R.  460.  And  if 
the  receipt  were  on  unstamped  paper,  it 
may  be  used  by  a  witness,  who  saw  it  given, 
to  refresh  his  memory,  4  Esp.  2 1 3. 

(r)  1  Stark.  £v.  504.  So  in  I^iyer's 
case  for  high  treason,  Mr.  Stanley,  an 
under  secretary  of  state,  gave  evidence 
of  L.*3  confessions,  upon  his  examination 
before  the  council,  which  though  taken 
in  writing  was  not  produced.  12  Vin.  Abr. 
96,  tit.  Evidence,  A.  b.  623,  pi.  7. 

(e)  Robinson  v.  Vaughton,  8  C.  &  P. 


252,  Alderson,  B. 

(0  Morris  v.  Miller,  1  W.  Bl.  632.  It 
may  also  be  observed  that  in  order  to  make 
the  production  of  the  writing  necessary, 
it  must  i^pear  to  relate  to  the  matter  m 
question.  Thus  where  parol  evidence  is 
offered  to  prove  a  tenancy,  it  is  not  a  valid 
objection,  that  there  is  some  written  agree- 
ment relative  to  the  holding,  unless  it 
should  also  appear  that  it  was  made  between 
the  parties  as  landlord  and  tenant,  and  that 
it  continues  in  force  to  the  very  time  to 
which  the  parol  evidence  applies.  Doe  o. 
Morris,  12  East,  237.  Doe  v,  Pearson,. 
12  East,  239  n. 

(u)  Smith  9,  Young,  I  Campb.  439. 
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before  a  ma- 
gistratSi 

Negative  proof 
•f  notice. 


indictinent  for  haying  set  fire  to  a  house,  with  intent  to  defiand 
an  insurance  company,  the  policy  is  the  best  evidence  to  prore 
that  the  house  was  insured,  ana  an  entry  to  that  effect  in  the 
books  of  the  insurance  office  is  but  secondary  evidence,  (u)  To 
prove  the  oaths  required  by  the  Toleration  Act,  parol  evidence  was 
neld  secondary,  and  inadmissible;  because  they  were  matters  of 
record  in  the  court  where  they  were  sworn,  (v)  Courts  of  record 
speak  by  means  of  their  records  only ;  and,  therefore,  the  acts  of 
a  Court  can  be  proved  in  no  other  manner.  Thus,  parol  evidence 
is  inadmissible  to  shew  the  day  on  which  a  trial  at  nisi  prius  took 
place ;  for  it  should  be  proved  by  the  production  of  the  nisi  prios 
record,  (w)  So  if  it  be  necessary  to  prove  that  a  trial  took  place, 
as  in  the  case  of  a  prosecution  for  perjury  committed  on  the  trial 
of  a  cause  at  nisi  prius,  that  cannot  be  done  by  parol  evidence, 
but  the  record  should  be  produced,  or  at  least,  the  po6tea.(x) 
And  even  where  the  transactions  of  Courts,  which  are  not  techni- 
cally speaking,  of  record,  are  to  be  proved,  if  such  Courts  preserve 
written  memorials  of  their  proceedings,  those  memorials  are  the 
only  authentic  means  of  proof  which  the  law  recc^isea.  (y)  On 
an  indictment  on  the  8  &  9  Wm.  3,  c  26,  (for  niffh  treason  by 
having  a  mint  die  in  possession)  it  was  incumbent  on  me  prosecutor 
to  shew  that  the  prosecution  was  commenced  within  three  montba, 
and  parol  evidence  that  the  prisoner  was  apprehended  for  treason 
respecting  the  coin  within  three  months,  (the  offence  appearing  to 
have  been  committed  above  three  months  before  the  indictment 
preferred)  was  held  by  the  twelve  Judges  to  be  insufficient,  the 
warrant  to  apprehend  or  to  commit  not  being  produced.  (2)  Parol 
evidence  is  not  admissible  of  the  declaration  of  a  prisoner  before 
a  magistrate,  where  the  examination  has,  conformably  to  Ae  statnte, 
been  taken  in  writing,  (a)  In  the  case  of  JVilUanu  v.  the  East 
India  Company  tip)  the  question  was,  whether  the  agent  of  the 
defendants,  who  were  the  freighters  of  the  plaintiff's  shin,  had 
i^prised  the  plaintiff  or  his  officers,  of  the  inflammable  and  danger- 
ous nature  of^a  quantity  of  roghan  which  had  been  stored  in  the 
ship,  and  which  ultimately  occasioned  its  destruction.  It  was  the 
duty  of  the  conductor  of  military  stores  to  convey  goods  on  board 
the  ship,  and  of  the  chief  mate  to  receive  them ;  the  chief  mate 
was  dead,  and  no  evidence  was  given  of  what  had  passed  between 
him  and  the  conductor  of  the  scores ;  but  the  captain  and  second 
mate  proved  that  no  communication  had  been  made  to  them. 
Upon  this  evidence,  the  plaintiff  who,  it  was  held,  was  bounds  to 
prove  the  negative,  was  nonsuited  by  Lord  EUenborough,  C.  J.,  on  the 
ground  that  the  best  evidence  possible  of  the  want  of  notice  had 
not  been  produced,  viz.^  the  evidence  of  the  conductor  of  stores. 
The  Court  afterwards  affirmed  the  nonsuit ;  and  Lord  EUlenborough, 


(tt)  Rex 9. t>onn,  1  Eip.  1 27, aiite,p. 567. 
And  therefore,  if  the  policy  cannot  be  re- 
ceWed  in  evidence  for  want  of  a  proper 
sttaip,  the  indictment  cannot  be  supported, 
Rex  p.  Gilson,  Run.  &  Ry.  138,  ante,  p. 
667. 

(p)  Rex  p.  Hube,  Peake,  N.  P.  C.  132. 
AnU^yoV  l,p.  302. 

(v)  Thomas  v.  Ansley,  6  E^  80$  by 


Lord  Ellenborough.  Rex  p.  Page,  6  Eip- 
83,  by  Lord  Kenyoo.     Tidd.  Pnc  669. 

(;r)  AmU^  p.  662.  Bat  see  Rex  i>.  Cop- 
para,  anfe,  p.  624. 

(y)  3  Stark.  £▼.  786. 

(z)  Rex  p.  Phillips  and  another,  Ribl 
&  Ry.  369. 

(a)  Jacobs'  case,  1  Leach,  309. 

(()  3  Eatt,  R.  192. 
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in  delivering  their  opinion  said,  ^^  The  best  evidence  should  haVe 
been  given  of  which  the  nature  of  the  case  was  capable.  The  best 
evidence  was  to  have  been  had  by  calling,  in  the  first  instance,  upon 
the  persons  immediately  and  omciallj  employed  in  the  delivering, 
and  in  the  receiving  of  the  goods  on  lloard,  who  appear  in  this  case 
to  have  been  the  first  mate  on  the  one  side,  and  the  military  con« 
ductor,  the  defendant's  officer,  on  the  other;  and  though  the  one  of 
these  persons,  the  mate,  was  dead,  that  did  not  warrant  the  plaintiff 
in  resorting  to  an  inferior  and  secondary  species  of  testimony, 
(namely,  the  presumption  and  inference  arising  from  a  non-cora-» 
munication  to  the  other  })ersons  on  board,)  as  long  as  the  military 
conductor,  the  other  living  witness,  immediately  and  primarily 
concerned  in  the  transaction  of  shipping  the  goods  on  board  could 
be  resorted  to;  and  no  impossibility  of  resorting  to  this  evidence, 
the  proper  and  primary  evidence  on  the  subject,  is  suggested  to 
exist  in  this  case.  In  a  case  on  an  indictment  on  the  42  Geo.  3,  Negative  proof 
c.  107,  s.  1,  (repealed  by  the  7  &  8  Geo.  4,  c.  27,)  which  made  of  consent 
it  felony  to  course  a  deer  in  an  enclosed  ground,  without  the 
consent  of  the  owner  of  the  deer,  Lawrence,  J.,  thought  it  neces^ 
sary  to  call  the  owner  of  the  deer,  for  the  purpose  of  disproving 
his  consent,  and  the  owner  not  being  called,  the  jury  were  directed 
to  find  a  verdict  of  acquittal,  (c)  But  this  decision  has  been  over- 
ruled by  subsequent  authorities  of  the  greatest  weight:  and  the 
rule  may  now  be  considered  settled,  that  in  cases  where  it  is  nece&* 
sary  to  prove  th^ion^gngnt  of  the  owner  of  the  property  which 
i&  the  subject  ^tEecKai^g  in  the  indictment,  the  testimony  of 
the  owner  himself  is  not  exclusively  primary  evidence  of  the  non* 
consent ;  but  it  may  be  inferred  from  the  conduct  of  the  prisoner^ 
and  the  circumstances  under  which  the  act  was  done.  Where  the 
prisoners  were  indicted  on  the  6  Geo.  3,  c.  36,  (repealed  and 
re-*enacted  with  alterations  by  the  7  &  8  Geo.  4,  c.  27  and  c  29,)  for 
lopping  and  topping  an  ash  timber  tree,  "  without  the  consent  of 
the  owner,"  the  owner,  Sir  J.  Aubrey,  had  died  before  the  triaL 
The  offence  was  committed  at  eleven  o'clock  at  night,  on  the  I8th 
of  February.  Sir  J.  Aubrey  died  on  the  1st  of  March  following, 
having  given  orders  for  apprehending  the  prisoners  on  suspicion. 
The  land  steward  was  called  to  prove,  that  he  himself  never  gave 
any  consent,  and  from  all  he  had  heard  his  master  say,  he  believed 
that  he  never  did.  Bayley,  J.,  told  the  jury  that  they  must  be 
perfectly  satisfied  that  the  prisoners  had  not  obtained  the  consent 
of  the  owner  of  the  tree,  namely,  Sir  J.  Aubrey,  that  they  might 
lop  and  top  it ;  and  left  it  to  them  to  say,  whether  they  thought 
there  was  reasonable  evidence  to  shew  that  m  fact  he  had  not  given 
any  such  permission.  His  Lordship  adverted  to  the  time  of  night 
vrtien  the  offence  was  committed,  and  to  the  circumstance  of  the 
prisoners'  nmning  away  when  detected,  as  evidence  to  shew  that  the 
consent  required  had  not  in  &ct  been  given,  (d)  And  in  three  casesj 
reserved  at  once  for  the  opinion  of  the  twelve  Judges,  it  was  held,  that 
though  there  must  be  some  evidence  to  negative  the  owner's  consent, 
his  non-consent  may  be  inferred  from  the  cux:umstances,  or  proved  by 
his  agents.  The  first  of  the  three  cases  was  Rex  v.  Alleuy  an  indict- 
ment for  killing  a  fallow  deer  in  the  park  of  the  forest  of  Waltham» 

(c)  Rex  o.  Rogers,  2  Campb.  654.        (d)  Rex  r.  Hasy,  2  C.  &  P.  458.  . 
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Where  the 
primary  evi- 
dence IS  lost 


Whatissuffi. 
cieot  proof  of 
loss. 


without  the  consent  of  the  OMrner,  the  Eang;  the  second,  Jte«v* 
ArgefUj  for  entering  a  yard  adjoining  and  belonging  to  the  dwelling- 
house  of  John  Greenwood,  a  Quaker,  and  taking  mh  oat  of  a  pooa 
there  without  the  consent  of  the  owner ;  and  the  third,  Rex  v.  Chamr 
berlainy  for  taking;  fish  in  Claremont  Park,  belonging  to  Prince 
Leopold,  without  nis  consent  The  ofience  in  each  case  was  ooro« 
mitted  under  circumstances  which  the  learned  Judge,  who  tried  it, 
thought  quite  sufficient  to  warrant  the  jury  in  finding  the  non- 
consent  of  the  owner,  admitting  the  onus  of  proving  such  non-K^nsent 
to  lie  on  the  prosecutor;  but  in  consequence  of  the  decifiion  in  Rex 
V.  Rogers^  above-mentioned,  further  evidence  was  gone  into,  by 
calling  the  persons  engaged  in  the  management  of  the  property,  but 
not  the  owners.  The  Judges  held  the  conviction  in  each  of  the 
cases  right,  (e) 

2dly,  What  is  a  sufficient  ground  for  the  admission  of  seeondaij 
evidence.  If  the  primary  evidence  be  lost  or  destroyed,  or  if  it 
be  in  the  hands  of  the  adverse  party,  then  upon  proof  of  the  IO0 
or  destruction  in  the  former  case,  and  of  the  fact  of  its  being  in 
such  possession,  and  of  reasonable  notice  to  produce  it  at  the  trial 
having  been  given  to  the  other  party,  in  the  latter  case,  secondary 
evidence  is  »lmissible.  (/)  Where  secondaty  evidence  is  offered, 
in  consequence  of  the  loss  of  the  primary  evidence,  in  order  to 
establish  such  loss,  it  must  be  proved  that  diligent  search  has  been 
made  in  those  quarters  fiom  which  the  primary  evidence  was  likely 
to  be  procured.  The  case  of  Kensington  v.  In^lis(g)  affords  an 
example  of  what  is  considered  a  sufficient  search  for  such  a  purpose. 
There  it  was  incumbent  on  the  plaintiff  to  prove  the  loss  of  a  license 
to  trade ;  and  a  witness,  who  nad  been  secretary  to  the  ^vemor 
of  a  colony,  said  it  was  his  practice  to  destroy,  or  put  aside  sudi 
licenses  among  the  waste  papers  of  his  office,  as  not  being  of  fiirtber 
use,  and  he  supposed  he  had  disposed  of  the  license  in  question, 
(which  after  havmg  been  granted  oy  the  governor,  was  returned  to 
the  witness,)  in  the  same  manner  as  other  licenses  fi)r  ships  whose 
voyages  had  been  performed :  but  he  was  not  sure  it  was  destroyed. 
He  mrther  stated,  that  he  had  been  applied  to  for  the  license,  and 
had  searched  for  it:  but  he  did  not  recollect  whether  he  found  it 


(e)  R.  &  M.  C.  C.  R.  154. 

(/)  Besides  these  two  instances  of  tbe 
loss  or  destruction  of  the  primary  evidence, 
and  its  being  in  the  haiMs  of  the  adverse 
party,  it  should  seem  that  secondary  evi- 
dence is  sdmissible  in  all  cases  where  it  is 
apparent  that  such  secondary  evidence  is 
the  best,  which  the  party,  without  any  de- 
fault, has  it  in  his  power  to  produce ;  for 
then  the  presumption  of  a  fraudulent  suppres- 
sion of  the  better  evidence,  which  is  the 
foundation  of  the  rule,  must  cease.     Thus, 
if  an  attestio^  witness  to  a  written  instru* 
inent  alWr  his  attestation  becomes  incom- 
petent from  interest,  proof  of  his  hand- 
writing is  admissible,  Godfrey  e.  Norris,  1 
Str.  34.     So  if  he  becomes  incompetent 
from  infamy,  Jonos  v.  Mason,  2  Stra.  833. 
The  defendant,  in  an  action  of  trespass  for 
breaking  hatches,  offered  in  evidence  articles 
of  agreement,  dated  in  1745,  between  per- 
kons  standing  in  the  respective  situations 
of  the  plaintiff  and  defendant    To  pro- 


duce this  de^d  the  defendant*^  attorney  wai 
called,  who  said  he  had  recnved  it  (nun  dw 
son  of  the  owner  of  the  defendaat's  Isnl 
This  evidence  was  oljocted  to  as  insufi- 
cient;  then  the  son  of  the  owner  wss 
called,  who  said  he  had  received  it  froM 
his  fiUher  that  morning ;  this  being  aiss 
objected  to,  the  father  was  called ;  upon 
which  the  plaintiff  examined  kim  upon  the 
votrr  dirt,  and  objected  that  he  could  not 
be  a  witness,  being  interested ;  idieresipon 
Hokoyd,  J.,  held,  that  as  the  &ther  wss 
objected  to,  the  next  best  evidence  had  been 

5iven,  and  admitted  the  deed.  Csrd  v. 
cans,  Dorchester,  1  Ith  March,  1819,  Msi* 
nine's  Dig.  375.  If  a  deed  be  in  the  pos- 
session  of  a  third  person,  who  is  not  by  law 
compellable  to  produce  it,  and  he  refuses 
to  do  so,  seconosry  evidence  is  admi«3it^ 
for  the  original  is  then  nnattainahle  by  the 

Sirty   offering   such  evidence.     Dm  •• 
OSS,  7  M.  &  W.  102. 
(y)  8  East,  273. 
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or  not ;  tfaoi^h  he  did  not  think  that  he  had  found  it  Lord  EUen- 
borotiffh,  C.  J.f  in  delivering  the  judgment  of  the  Court,  (A)  said,  *'  We 
are  of  opinion,  that  this  evidence  satisfies  what  the  law  requires  in 
respect  of  search ;  and  establishes  with  reasonable  certainty  the  fact 
of  the  license  being  lost.  It  was  not  to  be  expected  that  the  witness 
should  be  able  to  speak  with  more  confident  certainty  to  a  fiurt,  to 
which  his  attention  would  not  be  particularly  drawn  at  the  time, 
on  account  of  any  importance  being  supposed  to  belong  to  it"  So  ^^^  ^* 
where  it  became  necessary  to  account  for  the  non-production  of  ^^  ' 
a  policy,  and  it  was  proved  that  it  had  been  effectea  about  seven 
years  before,  and  having  become  useless  on  account  of  a  second 
policy  being  efiected,  it  had  probably  been  returned  to  the  plaintiff; 
and  the  clerk  of  the  plaintiff's  attorney  proved,  that  a  few  days 
before  the  trial  of  the  action,  be  had  searched  for  it  in  the  plaintiff's 
house,  not  only  in  every  place  pointed  out  by  the  plaintiff,  but  in 
every  place  which  he  thought  likely  to  contain  a  paper  of  this  de- 
scription ;  it  was  held  that  this  was  sufficient  evidence  to  entitle 
the  plaintiff  to  give  secondary  evidence  of  the  contents  of  the  policy. 
In  this  case,  Abbott,  C.  J.,  observed,  that  where  the  loss  or  de-* 
struction  of  an  instrument  may  almost  be  presumed,  very  slight 
evidence  of  its  loss  or  destruction  will  be  sufficient,  (t) 

Where  a  tithing-man  went  to  a  house  to  execute  a  warrant,  and  Loss  of  a  ww- 
read  the  warrant  under  the  window  of  the  house,  where  the  party  j*"*  *«  "PP'«- 
who  was  to  be  apprehended  under  the  warrant  then  was,  and  an  affray    ^ 
then  took  place  between  the  tithing-man  and  the  inhabitants  of  the 
house,  dunnff  which  the  tithing-man  stated  that  he  lost  it ;  that  he 
had  it  in  his  nand  when  he  read  it  under  the  window ;  and  that  he 
never  saw  it  afterwards;  that  he  searched  his  pocket  for  it  after 
he  had  gone  about  a  mile  and  a  half  from  the  house,  and  could  not 
find  it ;  and  that  he  directed  a  boy  to  look  carefully  for  it,  on  the 
road  between  the  house  and  the  place  where  he  first  missed  it ;  and 
the  boy  swore  that  he  had  made  careful  search,  and  could  not  find 
it;  it  was  held,  on  a  case  reserved,  that  secondary  evidence  of  the 
warrant  was  properly  received,  although  notice  had  not  been  given 
to  the  prisoner  to  produce  it  (j) 

But  if  it  be  proposed  to  give  secondary  evidence  of  a  written  in- 
strument, and  such  instrument  is  traced  into  the  poyession  of  a 
^articular  person,  the  loss  cannot  be  established  without  calling 
iim  as  a  witness  s  for  it  will  not  be  enough  to  prove  that  he  was 
applied  to  for  the  instrument,  and  upon  such  application^'MM  that 
I  he  could  not  find  the  same,  nor  did  he  know  wnere  it  wia>  rhusj 
where  it  was  proved  that  an  indenture  of  apprenticeship  was  o 
two  parts,  that  one  had  been  destroyed,  and  that  the  other  had 
come  to  the  hands  of  a  Miss  Taylor,  who  when  asked  for  it,  said 
she  could  not  find  it;  but  she  was  not  subpoenaed:  this  was  held 
insufficient  evidence  of  the  loss,  (k)    The  same  principle  applies 


What  is  not 
suiBcient  proof 
of  lois. 


(h)  8  East,  289. 

(t)  Brewster  v.  Sewell.  3  B.  &  A.  296. 
See  also  Freeman  0.  Arkell.  2  B.  &  C.  494, 
where  Bayley,  J.,  expressed  himself  to  the 
same  e^ct.  And  for  further  examples  of 
Buffietent  searches,  see  Rex  v.  North  Bed- 
bam.  Cald,  452.  Rex  v,  Johnson,  7  East, 
65.  Rex  V.  Morton,  4  M.  &  S.  48.  Bligh 
V.  Welletley,  2  Carr.  &  P.  400.     Rex  p. 

B  B 


East  Farleigh,  6  D.  &  R.  147.     Rex  v. 
Stourbridge,  8  H.  &  C.  96. 

(j)  Rex  o.  Hood,  R.  &  M.  C.  C.  R. 
281. 

(k)  Rex  V.  Castleton,  6  T.  R.  236.  See 
alsQ  Williams  v.  Younghusband,  1  Stark.  R. 
139,  and  Parkins  v.  Cobbett,  1  C.  &  P. 
282.  In  Rex  v.  Denio,  7  B.  &  C.  620, 
the  pauper,  who  had  served  as  an  appren- 
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"Where  two 
varts  bare 
oeon  executed 


What  ia  due 
search. 


with  respect  to  the  person  who  has  the  legal  custody  of  an  instru- 
ment :  if  it  is  proposed  to  estabUsh  its  loss  for  the  purpose  of 
ffiving  secondary  evidence  of  its  contents,  the  person  wno  nas  the 
legal  custody  of  it  should  be  called  as  a  witness,  or  steps  should  be 
taken  to  make  evidence  of  his  conduct  admissible.  (/)  And  where 
the  instrument  in  question  is  the  appointment  to  an  office^  the  legal 
custody  is  in  the  officer,  who  is  the  person  most  interested  in  the 
instrument,  and  who  requires  its  production  as  a  sanction  for  those 
acts,  which  he  may  be  called  upon  to  do  under  its  authority,  (m) 
If  the  individual  to  whose  possession  the  instrument  is  traced  be 
dead,  an  inquiry  should  be  made  of  his  executors,  or  such  perscHis 
as  must  be  presumed  to  have  it  in  their  possession,  (n)  But  if  the 
papers  of  the  deceased  were  searched  during  his  lifetime,  it  is  un- 
necessary to  apply  to  the  executors  or  other  persons  to  whose  pos- 
session such  papers  may  have  come,  (o)  If  two  or  more  parts  of 
a  deed  have  been  executed,  the  loss  or  destruction  of  all  the  parts 
must  be  proved,  in  order  to  lay  a  ground  for  admitting  secondary 
evidence  of  its  contents,  (p) 

The  Court  must  be  satisfied  that  due  diligence  has  been  used  to 
find  the  document  in  question ;  but  it  is  not  necessary  to  negative 
everv  possibility,  it  is  enough  to  negative  every  reasonable  pro- 
bability, of  anything  being  kept  back.  Where  an  officer  or  an 
attorney  is  applied  to  for  the  inspection  of  documents,  the  Court 


tice.  proved  that  the  indenture  was  kept  by 
his  master,  and  when  the  apprenticeship 
etpired,  he  asked  his  master  for  the  inden- 
ture, who  said  he  had  not  got  it,  but  that  it 
was  with  the  overseer  of  the  parish  by 
which  the  pauper  was  bound  apprentice, 
and  proof  was  given  of  search  among  the 
papers  of  the  parish  for  the  indenture,  and 
that  it  could  not  be  found ;  and  that  all  the 
books  and  papers  about  that  date  were 
missing ;  and  it  was  held,  that  as  the  master 
was  living,  and  might  have  been  called  as 
a  witness,  and  his  declarations  were  clearly 
not  admissible  in  evidence,  there  was  not 
sufficient  evidence  to  shew  that  a  duo 
March  had  been  made*  so  as  to  let  in  parol 
evidence  of  the  indenture.  In  Rex  v.  Raw- 
den,  2  A.  &  E.  156,  the  widow  of  an  appren- 
tice stated  that,  a  short  time  before  her  hus- 
band died  she  asked  him  what  had  become 
of  his  indentures,  and  he  said  that  he  had 
got  them  away  from  his  master  after  the 
end  of  his  apprenticeship,  and  had  worn 
them  in  his  pocket  till  they  were  all  to 
pieces,  and  it  was  held  that  evidence  of  this 
conversation  was  inadmissible,  there  being 
no  further  proof  either  of  the  indenture 
having  been  in  the  possession  of  the  appren- 
tice, or  of  other  inquiry  after  it.  But 
where,  in  order  to  establish  a  settlement  by 
apprenticeship,  it  was  proved  that  the  in- 
denture was  only  of  one  part,  and  that 
upon  application  to  the  pauper,  who  was 
then  ill,  and  died  soon  afterwards,  to  know 
what  had  become  of  it,  he  declared  that 
when  the  indenture  expired  it  was  given  to 
him,  and  he  had  burnt  it  long  since ;  and 
it  was  also  proved,  that  inquiry  was  made 
of  the  executrix  of  the  master,  who  said 
that  she  knew  nothing  adx>ut  it,  it  was  held 


that  this  proof  was  sufficient  to  let  in  parol 
evidence  of  the  contents  of  the  indenture. 
Rex  O.Morton,  4  M.&S.  48.  The  Conrt 
distinguished  this  case  from  Rex  v.  Castle- 
ton,  inasmuch  as  there  was  no  proof  that 
the  indenture  ever  existed  in  the  posteskm 
of  the  pauper,  unless  his  declaration  were 
taken  as  evidence,  and  if  it  was,  in  the  naae 
breath  he  declared  it  no  longer  existed; 
whereas  the  evidence  in  Rex  e.  Castleton 
shewed  that  a  farther  search  was  ncoessary. 

(/)  Rex  e.  Stoke  Goldin^,  1  B.  &  A.  173. 

(m)  Rex  V.  Stoke  Goldmg,  «N/ira.  The 
law  presumes  the  appointment  of  oreneers 
to  be  in  the  custodv  of  some  of  the  over- 
seers, per  Uolroyd,  J.,  ibid. 

(»)  1  Phill.  Ev.  456,  7th  edit. 

(o)  Rex  0.  Piddlehinton,  3  B.  &  Ad. 
460.  The  master  of  an  apprentice  took  away 
the  indenture  after  it  was  executed,  and 
failed  in  business  after  the  apprentice  had 
served  about  a  year.  CJpon  the  failure,  an 
attorney  had  the  custody  of  all  the  papers 
and  books  of  the  master,  and  looked  over 
them  after  the  failure,  and  did  not  find  any 
indenture,  and  it  was  held  that  this  was 
sufficient  to  allow  the  admission  of  seoondaiy 
evidence,  though  the  master*!  widow  was 
living,  and  no  inquiry  had  been  made  of 
her ;  for,  after  the  evidence  of  the  attorney 
it  was  useless  to  inquire  as  to  her  possessioe 
of  the  indenture.  In  Fitx  e.  Rabmta,  2  31 
&  Rob.  60,  Patteson,  J.,  held  that  it  was 
not  necessary  that  the  search  should  ha 
recent,  or  for  the  purpose  of  the  caiiae ;  and 
that  a  search  for  the  paper  three  yean 
before  the  trial  was  sufficient. 

(p)  Bull  N.  P.  254.  Doxon  e.  Haigiw 
1  Esp.  409.  Alivon  o.  Fumival,  4  !>. 
751. 


dence  is  in  the 
possession  of 
the  other  partjr. 
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will  assume,  until  the  contrary  appears,  that  the  officer  or  attorney 
produces  all  the  documents  relating  to  the  subject  {q) 

There  is  no  distinction  between  criminal  and  civil  cases  with  2.  Where  the 
respect  to  secondary  evidence  of  documents  in  the  possession  of  5rim«7^- 
the  defendant     It  has  been  solemnly  determined,  that  notice  may 
be  given  to  the  defendant  in  a  criminal  prosecution  to  pro3uce  a 
aper  m  his  possession,  and  in  case  he  neglects  to  produce  it. 


other  evidence  may  be  given  of  it  (r)  Where  secondary  evidence! 
is  sought  to  be  given,  on  the  ground  that  the  primary  evidence 
is  in  the  possession  of  the  adverse  party,  in  the  nrst  place,  the  fact 
of  such  possession  must  be  proved.  The  degree  of  evidence,  which 
may  be  necessary  to  prove  that  fact,  will  depend  so  much  on  the 
nature  of  the  transaction,  and  the  particular  circumstances  of  each 
individual  case,  that  it  is  scarcely  possible  to  lay  down  a  general 
rule  on  the  subject  {$)  Where  an  original  instrument  belongs 
exclusively  to  a  party,  or  regularly  ought  to  be  in  his  possession 
according  to  the  course  of  business,  sUght  evidence  is  sufficient  to 
raise  a  presumption  that  it  is  in  his  possession.  Thus,  where  the 
solicitor  to  a  commission  of  bankruptcy  proved  that  he  had  been 
employed  by  the  defendant  to  solicit  his  certificate  under  the  com- 
mission, and  that  on  looking  at  his  entry  of  chains,  he  had  no 
doubt  the  certificate  was  allowed,  this  was  held  sufficient  proof 
of  the  certificate  having  come  to  the  defendant's  possession.  (^)  pogsessionof 
Where  an  instrument  has  been  delivered  to  a  third  party,  between  privy, 
whom  and  the  party  to  the  suit  there  exists  a  privity,  the  pos- 
session of  the  privy  is  considered  the  possession  of  the  party,  for 
the  purposes  ot  letting  in  secondary  evidence.  Thus,  in  an  action 
against  the  owner  of  a  vessd,  for  goods  supplied  to  the  use  of  the 
vessel,  a  notice  to  the  defendant  to  produce  the  order  for  the  goods 
which  he  had  given  to  the  captain,  was  held  sufficient  to  let  the  plain- 
tiff into  secondary  evidence  of  the  contents  of  the  order,  though  the 
*order  itself  appeared  to  be  in  the  possession  of  the  captain ;  oq 
account  of  the  privity  between  the  owner  and  the  captain,  (u)  So 
in  an  action  of  trover  against  the  sheriff,  a  notice  to  the  sheriff's 
attorney  was,  on  account  of  the  privity  between  him  and  his  imder- 
sheriff,  held  sufficient  to  let  in  secondary  evidence  of  a  writ,  which 
was  proved  to  have  come  to  the  possession  of  the  under-sheriff, 
by  having  been  returned  to  him  auring  the  time  the  sheriff  re- 
mained in  office,  (v)  So  notice  to  a  defendant  to  produce  a  check 
drawn  by  him,  and  paid  by  his  banker,  is  sufficient  to  entitle  the 


(9)  M^Gahey  p.  AUton,  2  M.  &  W.  206. 
In  this  case  a  cheque,  which  had  been 
drawn  on  the  account  of  a  parish,  had  been 
delivered  to  the  paying  clerk  of  the  parish, 
and  the  bankers  of  the  parish  on  the  same 
day  paid  a  cheque  of  the  same  amount,  and 
theur  custom  was  to  return  the  cheques 
when  paid  to  the  paying  clerk.  The  can-> 
celled  cheques  were  kept  in  a  room  in  the 
workhouse,  used  by  the  paying  clerk  as  an 
olBce  for  that  purpose,  and  application  was 
made  to  the  succeeding  paying  clerk  for  an 
inspection  of  the  cheques  he  had  in  his 
office,  and  the  paying  derk  banded  to  the 
-witness  several  bundles,  which  the  witness 


looked  throuffh  without  finding  the  cheque 
in  question,  but  looked  at  no  other.  The 
paymg  clerk  was  not  called,  and  it  was  held 
that  this  was  such  reasonable  search  for 
tlie  cheque  as  to  render  parol  evidence 
of  it  admissible. 

(r)  Per  buUer,  J.,  Rex  o.  Watson, 
2  T.  R.  201.  .  Attomcy-General  v.  Le 
Merchant,  2  T.  R.  201,  note  {a).  Gates. 
r.  Winter,  3  T.  R.  306. 

(«)  2  Phill.  £v.  216. 

(0  Henry  v.  Leigh,  3  Gampb.  502. 

(m)  Baldney  v,  lUtchie,  1  Stark.  N.  P.  a 
338. 

(v)  Taplin  o.  Atty,  3  Bmg.  164* 
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once  in  the 
}Mrty*8  posses- 
iton,  but  since 
parted  with. 


plaintiff  to  give  secondary  evidence  of  its  contents,  though  the 
check  remains  in  the  banker's  hands,  for  the  possession  of  the 
banker  is  the  possession  of  his  customer,  {to)  So  where  a  foiged 
deed  was  produced  by  the  prisoner's  attorney  on  the  trial  of  an 
ejectment,  in  which  the  prisoner  was  the  lessor  of  the  plaintifl^ 
and  after  the  trial  it  was  returned  to  the  prisoner's  attorney,  it  was 
held  that  secondary  evidence  might  be  given  of  it,  after  notice  to 
the  prisoner  to  produce  it,  without  calling  the  attorney  to  prove 
what  he  had  done  with  the  deed,  (x) 

In  order  to  let  in  secondarv  evidence,  the  instrument  need  not 
be  in  the  actual  possession  of  the  party;  it  is  enough  if  it  is  in 


inspect  but  to  retam  it.  Where,  therefore,  a  written  contract 
been  deposited  in  the  hands  of  the  common  agent  of  the  defendaot 
and  the  person  with  whom  he  had  contracted,  and  notice  to  pro- 
duce haa  been  given  to  the  defendant,  it  was  held  that  secoDoary 
evidence  was  not  admissible,  because  even  if  the  document  w»e 
given  to  the  defendant  for  the  purpose  of  the  cause,  it  must  be 

acting 


party  justifies  under  the  authoritv  of  that  person.  («) 

A  letter  which  had  been  in  the  possession  of  the  defendant 
proved  on  the  part  of  the  defendant  to  be  then  filed  in  Chancexy, 
pursuant  to  an  order  of  that  Court;  Abbott,  C.  J.,  was  of  opinion, 
that  the  plaintiff,  upon  proof  of  notice  to  produce,  was  not  entitled 
to  give  secondaty  evidence  of  the  contents ;  for  the  letter  was  as 
much  in  the  possession  of  the  one  party  as  the  other.  Either  pai^ 
might,  on  application  to  the  Court  of  Chancery,  have  obtained 
permission  to  produce  it  (a)  But  where  a  document  was  traced 
to  the  possession  of  the  defendant,  upon  whom  notice  to  produce 
it  had  oeen  served,  but  he  proved  that  it  was  then  in  the  stamp- 
oiBce,  (where  it  had  been  delivered  to  have  some  duties  alloweo,) 
Best,  C.  J.,  held,  that  as  he  had  not  informed  the  plaintiff  of  that 


(w)  Partridge  «.  Coates,  By.  &  Mood. 
N.  P.  C.  166,  per  Abbott,  C.  J.,  8.  P. 
Burton  v.  Payne,  2  Carr.  &  P.  520,  per 
Bayley,  J.  See  also  Sinclair  «.  SteYonson, 
1  Carr.  &  P.  582,  where  Best,  C.  J., 
held  it  was  enough  to  trace  the  primary 
evidence  to  the  possession  of  an  agent  But 
there  is  no  such  privity  between  the  de- 
fendant, and  a  third  person  under  whom  he 
justifies,  so  as  to  make  proof  of  the  posses- 
sion of  such  third  party  equivalent  to  the 
possession  of  the  defendant.  Evans  e. 
Sweet,  Ry.  &  Mood.  N.  P.  C.  83.  per 
Best,  C.  J.  And  Lord  Kenyon  held,  on 
the  trial  of  an  information  for  a  libel,  that 
proof  of  the  delivery  of  a  paper  to  the 
servant  of  the  defendant  was  not  proof 
of  the  fact  of  the  paper  being  in  the  defend- 
ant's possession,  m  as  to  let  In  parol  evi- 
dence of  its  contents,  upon  notice  to  the 
defendant  to  produce  it.     Rex  p.  Pcarcc, 


Peakc,  M.  P.  C.  76;  but 
Pritchard  v.  Symonds,  Boll.  N.  P.  364. 
Rose  £v.  7,  and  Colonel's  Gordoa*ft  cue, 
1  Leach,  300,  note  (a)  to  AicUes's  case. 

(x)  Rex  V.  Hunter,  4  C.  &  P.  128. 
Vaughan.  B.  Some  counts  of  the  indiet- 
ment  chai^ged  that  certain  persons  made  (be 
deed,  and  that  the  prisoner  frandsleatly 
altered  it,  and  it  was  objected  that  pre- 
viously to  the  receiving  secondary  evidence 
the  attesting  witness  ought  to  be  called, 
but  Vaughan,  B.,  overruled  the  objectioB. 

Of)  Parrv  p.  May,  1  BL  &  Hob.  279, 
Littledale,  J. 

(«)  2  Phill  Ev.  218,  citing  Evans  ». 
Sweet,  R.  &  M.  83.  Rex  v.  Pearce,  Peske, 
76.  Pritchard  v  Sj-monds.  B.  N.  P.  264. 
Whitford  e.  Tutin,  10  Bing.  R.  395. 

(a)  Williams  p.  Munnings,  1  R.  &  M. 
N.  P.  C.  18. 
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dicumstance  when  serving  the  notice,  seoondary  evidence  was  al- 
lowable, if!) 

After  the  possession  of  the  primary  evidence  is  proved  to  be  in  NoUco  to 
the  adverse  party,  the  party  offering  secondary  evidence  must  prove  produce ; 
that  he  has  ^ven  notice  to  the  other  side  to  |Hroduce  the  pnmary 
evidence.     Such  notice  may  be  by  parol  as  well  as  in  writing,  and  >ts  form. 
if  both  a  parol  and  written  notice  have  been  given,  proof  of  either 
is  sufficient,  (c)    It  should  be  properiy  entitled ;  (d)  and  must  not 
be  general,  but  should  specify   the   document  to   be  produced. 
Thus,  a  notice  *^  to  produce  all  letters,  papers,  and  documents 
touching  a  bill  of  exchange  mentioned  in  the  declaration,  and  the 
debt  sought  to  be  recovered,"  was  held  too  vague,  (e)    So  a  notice 
*^  to  produce  letters  and  copies  of  letters,  also  all  books  relating  to 
the  cause,"  was  held  insufficient  to  let  in  secondary  evidence  of  a 
letter  alleged  to  have  been  written  nine  years  before.  (/)    It  should  When  and 
also  be  served  in  reasonable  time.(^)    In  civil  cases,  the  rule  is,  JJ^j*]ljJ^  *** 
that  notice  to  produce  should  be  served  before  the  commission  day, 
when  the  party  lives  away  from  the  assize  town,  in  order  that  be 
may  have  an  opportunity  of  bringing  the  paper  required.  (A)    And, 
hfurtiari^  in  a  criminal  case,  where  the  party  is  in  prison  at  a  dis- 
tance from  his  home,  ought  the  notice  to  be  served  before  the 
commission  day.  (»)    In  town  causes,  service  of  notice  on  the  at- 
torney in  the  evening  before  the  trial  is  in  general  sufficient  {j) 


(fr)  ShicUir  0.  Stereiuoii,  1  C.  &  P.  582. 

(e)  Smith  r.  Young,  1  Campb.  440. 
Row.  £y.  7. 

id)  BMnej  v.  Morgan,  2  Stark.  R.  17, 
where  in  an  action  by  the  plaintifi  as  the 
assigiiees  of  C.  r.  E.,  a  notice  to  produce 
WW  entitled  A.  and  B.,  a«ignees  or  C.  and 
B.  w,  E.,  and  held  insufficient  by  Lord 
EUenborouffb,  thooffh  A.  and  B.  were  in 
fact  the  assignees  or  C.  and  D. 

(e)  France  v.  Liicy»  Ry.  &  Mood. 
N.  P.  a  341. 

(/)  Jones  o.  Edwards,  M<Clel.  &  Y. 
138.  In  Morris  e.  Hauser,  2  Bl  &  Rob. 
382,  Lord  Denman,  C.  J.,  held  a  notice  to 
produce  **  all  letters,  written  to  and  re- 
oeiTod  by  the  plaintiff  between  the  years 
1837  and  1841,  both  inclusive,  by  and 
from  the  defendants,  or  either  of  them,  or 
any  person  in  their  behalf,**  sufficient  to  let 
in  secondary  evidence  of  a  letter.  And  in 
Jacob  p.  Lee,  2  M.  &  Rob.  33»  Patteson,  J ., 
held  a  notice  to  produce  **  all  and  every 
letters  written  by  the  plaintiff  to  the  de- 
fendant relating  to  the  matters  in  dispute 
in  this  action,"  sufficient,  and  distinffuished 
the  case  from  France  e.  Lucy,  and  Jones  v. 
Edwards,  wpra,  on  tho  ground  that  the 
notice  mentioned  the  parties  by  whom  and 
to  whom  the  letters  were  addressed. 

(jp)  As  to  what  is  considered  a  reasonable 
notioe,  see  Doe  r.  Grey,  1  Stark.  R.  283, 
Biyan  9.  Wantaff.  Ry.  &  Mood.  N.  P.  0. 
327.    Brabble  o.  Donner,  ibid.  47. 

(A)  Trist  0.  Johnson,  1  M.  &  Rob.  258, 
Park,  J.  A.  J.  8.  P.  Geor^  v.  Thompeon, 
4  Dowl.  P.  R.  656,  where  it  was  servM  on 
the  commission  day,  at  5  p.  m.,  at  the 
attorney's  residence  after  he  nad  left  home 


for  the  assise  town.  Doe  d.  Curtis  v. 
Spitty,  3  B.  &  Ad.  182.  Haigest  v. 
Fothergill,  5  C.  &  P.  303,  Taunton,  J. 
In  Howard  v.  WiUiams,  8  M.  &  W.  725, 
a  notice  was  served  on  the  defendant'^ 
attorney  at  his  residence,  twenty  miles  firom 
the  plaice  of  trial  befora  the  under-sheriff, 
at  8  p.  m.,  on  the  nisrht  beforo  the  trial ; 
the  defendant  resided  in  the  same  town 
with  the  attorney,  but  was  not  at  home 
until  12  that  night ;  and  the  notice  was  hdd 
insufficient. 

(0  Rex  r.  EUicombe,  1  11  &  Rob. 
260,  Ltttledale,  J.  This  was  an  indictment 
for  setting  fire  to  a  house  with  intent  to 
defraud  an  insurance  company,  and  notice 
was  served  on  the  prisoner  in  gaol  on 
Monday,  tho  assises  having  commenced  oa 
the  Friday  previous,  and  ue  trial  being  on 
tho  Wednesday  following.  The  Dri8oner*s 
residence  was  ten  miles  from  toe  assise 
town.     The  notice  was  held  insufficient 

{j)  Per  Gurney,  B.,  Atkins  v.  Mere- 
dith, 4  Dowl.  P.  K.  658.  2  Phill.  Ev.218. 
Gibbons  v,  Powell,  9  C.  &  P.  634,  Gurney, 
B.  Leaf  v.  Butt,  1  C.  &  Mars.  451. 
Mcyrick  r.  Woods,  ibid.  452.  Bnt 
where  notice  to  produce  a  receipt 
was  served  on  the  defiendant  on  Saturday, 
the  cause  coming  on  for  trial  on  the 
Monday,  Gurney,  B..  held  the  service  too 
late,  and  that  the  notice  should  have  been 
served  on  the  attorney.  Houseman  p. 
RoberU,  5  C.  &  P.  394.  Where  ttae  party 
and  his  attorney  both  lived  in  Worcester, 
Williams,  J.,  held  that  senrice  on  the 
Saturday  during  the  assises  for  the  Monday 
following  was  sufficient.  Firkin  e.  Edwards, 
9  C.  &  P.  478. 
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fiat  where  in  a  town  cause  the  service  was  at  seven  o'clock  the 
evening  before  the  trial,  upon  the  attorney,  who  resided  in  London, 
between  two  and  three  miles  from  the  tradesman,  whose  books  were 
required  to  be  produced,  the  Court  of  Exchequer  held  the  notice 
insufficient,  as  tne  books  could  not  be  presumed  to  be  in  the  posses- 
sion of  the  attorney.  {Jc)  The  notice  may  be  served  either  on  the  party 
himself  or  his  attorney.  There  is  no  difFerence  in  this  respect 
between  criminal  and  civil  cases.  (/) 

Notice  to  produce  is  unnecessary,  ^hen,  from  the  nature  of  die 
proceedings,  the  party  in  possession  of  the  instrument  has  notice 
that  he  is  charged  with  the  possession  of  it,  as  in  actions  of  trover, 
for  bonds  or  bills  of  exchange,  (m)  So  in  a  prosecution  for  stealing 
a  promissory  note  or  other  writing  described  in  the  indictment, 
parol  evidence  of  the  contents  will  be  admissible,  without  any 
formal  notice  to  the  prisoner  to  produce  the  original.  On  an  in- 
dictment for  stealing  a  bill  of  exchange,  all  the  Judges  held,  that 
such  evidence  had  been  properly  admitted,  though  it  was  proved 
in  that  case,  that  the  bill  had  been  seen,  only  a  few  days  before 
the  trial,  in  a  state  of  negociation,  in  the  hands  of  a  third  person, 
who  had  been  served  with  a  subpoena,  and  did  not  appear :  (n)  and 
if  it  had  been  proved  to  have  been  in  the  custody  of  the  prisoner, 
parol  evidence  might  have  been  given  of  its  contents  without  notice 
to  produce,  (o)  So  in  Spragge^s  case^  who  was  tried  before  BuUer, 
J.,  on  an  indictment  for  forging  a  note,  which  the  prisoner  after- 
wards got  possession  of  and  swallowed,  parol  evidence  was  permitted 
to  be  given  of  the  contents  of  the  note,  though  no  notice,  to  produce 
it  had  been  given,  {p)  But  there  it  might  be  said,  that  such  a 
notice  would  be  nugatory,  as  the  thing  itself  was  destroyed,  (q) 
And  it  has  since  been  held,  on  an  indictment  for  forging  a  de^Ki 
of  release,  that  notice  to  produce  the  deed  must  be  proved  to  have 
been  given ;  but  it  appearing  that  the  prisoner  had  stated  that  after 
he  hau  obtained  possession  of  the  deed  he  had  burnt  it,  it  was  held 
that  secondary  evidence  of  its  contents  was  admissible,  (r)      In 


(k)  Atkins  o.  Meredith,  4  Dowl.  P.  R. 
658.  In  Rex  e.  Uaworth,  4  C.  &  P.  254, 
Parke,  J.,  held  a  notice  to  produce  a  forged 
deed  scrrcd  on  the  prisoner  after  the  com- 
mencement of  the  assizes  too  late,  saying  it 
should  baye  been  served  a  reasonable  time 
before  the  assises  ;  but  it  does  not  appear 
whether  the  prisoner  resided  in  the  assize 
town  or  not.  In  Royston*s  case,  1  I^cw. 
267,  Bolland,  B.,  held  a  notice  to  produce  a 
note  served  on  Mon''ay,  the  trial  being  on 
the  Wednesday  following,  insufficient,  but 
the  report  does  not  state  on  what  ground. 

(/)  The  Attorney-General  v.  Le  Mer- 
chant. 2  T.  R.  201,  in  note  (a)  to  Rex  v. 
Watson. 

(m)  How  ©.  Hall,  14  East.  274.  Scott 
V.  Jones,  4  Taunt  865.  Tidds  Pract. 
853.  'I  he  practice  used  to  be  otherwise, 
per  Gibbs,  J.,  4  Tnunt.  868. 

(»)  Aickles*s  case,  1  Leach,  294. 

[o)  1  Leach,  297,  per  Heath.  J. 


! 


(»)  Cited  by  Lord  Ellenborough,  C.  J., 
In  How  V.  Hall,  14  East,  276. 

(q)  Per  Lord  Ellenborough,  C.  J., ibid. 

(r)  Rex  9.  Haworth,  4  C.  St,  P.  254, 
Parke,  J.    See  Foster  p.  Fainter,  9  C.  & 


P.  718,  where  Gumey,  B.,  held  that  a 
statement  by  the  defendant's  attorney  that  a 
paper  was  not  in  existence  made  se- 
condary evidence  admissible,  althoagfa  a 
notic«  to  produce  had  been  served  too  late. 
In  Doe  d,  Phillips  v.  Morris,  3  A.  &  E. 
46,  the  Court  seem  to  have  been  of  opinimi 
that  notice  to  produce  was  ncccjisary,  al- 
though there  might  be  some  evidence  that 
the  instrument  waji  destroyed,  **  for  althou^ 
a  witness  might  be  called  to  say  that  it  ud 
been  destroyed,  it  might  be  in  the  hands  af 
the  adverse  partv  notwithstanding,**  per 
Ijord  Denman,  C.  J.,  and  the  defendant 
might  dispute  the  fact  of  its  destruction, 
and  say.  **  I  have  the  document,  hot  will 
not  produce  it.  because  I  have  not  beea 
served  with  notice.*'  per  Patteson,  J.  Mr. 
Starkie,  Ev.,vol.  1 .  398,  after  cit  inc  this  oisc, 
adds,  "  tamen  quttre,  for  after  destmctioo 
of  the  instrument  it  is  no  longer  in  the  pos- 
session 6f  any  one."  It  is  conceived,  hoir- 
ever,  that  the  observations  ot  the  Coort  are 
perfectly  accurate  with  reference  to  a  case 
where  the  destruction  of  the  docvneiit  h 
disputed.     C.  S.  G, 
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Layer^g  case,  (s)  on  an  indictment  for  high  treasod^  where  it  was 
proved,  that  the  prisoner  had  shown  a  person  the  paper,  containing 
the  treasonable  matter  laid  in  the  indictment,  and  then  immediately 
put  it  into  bis  pocket,  that  person  was  permitted  to  give  parol  evi- 
dence of  the  contend  of  tne  papen  And  in  the  case  of  De  la 
Motte,  (t)  on  an  indictment  for  a  traitorous  correspondence  witli 
the  French  government,  where  the  Question  was,  whether  examined 
copies  of  the  treasonable  papers,  which  had  been  secretly  opened 
at  the  post-office,  and  copied,  and  then  forwarded  to  their  place  of 
destination,  were  admissiole  in  evidence ;  the  Court  held,  that  thev 
might  be  admitted,  after  proof  that  the  originals  were  in  the  hancf- 
writing  of  the  prisoner.  So  on  the  trial  of  an  indictment  for  ad- 
ministering an  unlawful  oath,  it  was  held  that  a  witness  mi^hc 
prove  that  the  prisoner  read  an  oath  from  a  paper,  without  giving 
Dim  notice  to  produce  it.  {u)  But  an  indictment  for  setting  fire  to 
a  house,  with  intent  to  defraud  an  insurance  office,  does  not  convey 
such  a  notjce  that  the  policy  of  insurance  will  be  required  upon  the 
trial,  as  to  dispense  with  the  necessity  of  a  notice  to  produce  it  (v) 
So  where  on  an  indictment  for  steahng  iron  out  of  a  canal  boat,  it 
appeared  that  the  boat  had  been  weighed  at  a  lock,  and  a  ticket 
of  the  weight  given  to  the  prisoner,  and  it  was  proposed  to  give 
secondary  evidence  of  its  contents,  although  no  notice  to  produce 
it  had  bieen  given ;  Parke,  J.,  held,  that  this  was  not  allowable, 
because  the  rule  which  requires  notice  to  be  given  extends  to 
criminal  as  well  as  civil  cases,  except  where  the  nature  of  th& 
indictment  itself  expressly  shows  the  prisoner  that  the  deed  or 
paper  in  question  will  be  wanted  at  the  triaL  {w) 

It  seems  to  be  the  better  opinion,  that  neither  party  will  be  al^  Nece«cry 
lowed,  either  in  an  examination  in  chief,  or  in  a  cross-examination,  tboufrli  does- 
to  inquire  into  the  contents  of  a  deed,  merely  because  the  opposite  |^JJ" "" 
party  has  the  original  deed  in  his  possession  in  Court,  at  the  time 
of  the  trial ;  and  that  the  opposite  party  may  object  to  parol  evi- 
dence of  the  contents,  on  account  of  ^is  not  having  received  a* 
notice  to  produce  the  original,  {x) 


(#^  6  St  Tr.  263. 

(/)  Coram,  Buller   and    Heath,  J.,  I 
Eairt,  P.  C.  c.  2,  s.  68,  p.  124. 

(«)  Rex  V.  Moon,  6  East,  419,  note  to 
Rex  0.  Nield.  See  also  Rex  v.  Hunt,  3  B. 
&  A.  566,  ante,  p.  734.  And  see  the  same 
case  as  to  proving  inscriptions  on  banners, 
&c.,  without  notice  to  produce,  ibid.  So 
the  principle  of  the  rule  requiring  notice  to 
proauce  does  not  extend  to  a  case  where  a 
party  to  the  sait  has  fraudulently  got 
possession  of  a  written  instrument  belong. 
xng  to  a  third  person ;  as  where  a  witness 
was  called  on  the  part  of  the  defendant, 
to  produce  a  letter  written  to  him  by  the 
plaintiff,  and  it  appeared  that,  after  the 
commencement  of  the  action,  he  had  given 
it  to  the  plaintiff;  in  this  case,  though 
a  notice  to  produce  had  not  been  given 
parol  evidence  was  admitted,  because  the 
paper  belonged  to  the  witness,  and  had 
been  secreted  in  fraud  of  the  subpoena. 
I>eeds  V.  Cook,  4  Esp.  N.  P.  C.  266. 
ri4d.  Pr.  853. 


(v")  Rex  V  Ellicombe,  5  C.  &  P.  522. 
I  M.  &  Rob.  260.  Littledale,  J.  There 
were  other  counts  laying  the  intent  diffe- 
rently. In  ordinary  cases  of  felony  it  is 
not  only  the  very  nature  of  the  indictment, 
but  the  charge  before  the  magistrate  which 
gives  notice  to  the  prisoner  at  a  sufficient 
time  before  the  trial  to  be  prepared  with 
the  particular  document,  and  that  is  always 
the  case  in  civil  suits.  But  if  an  indictment 
were  preferred  without  any  previous  ex- 
amination before  a  magistrate,  it  may  be 
questionable  whether  such  indictment  ou^ht 
to  be  considered  as  giving  sufficient  notice 
to  the  prisoner,  unless,  indeed,  he  had  in- 
formation of  the  precise  nature  of  th^ 
charge  contained  m  it  at  such  a  period 
before  the  trial  as  would  be  sufficient  for 
the  serrice  of  a  notice  to  produce.  C.  S-  G. 

{w)  Rex  9.  Huinphries,  Stafford  Spr* 
Ass.  1829.  MS.  C.  S.  G. 

(x)  2  PhiL  Ev.  226.  1  Surk.  Ev.  404. 
And  see  Doe  v.  Grey,  I  Stark.  283.  Roo 
9.  Hftrvey,  4  Burr.  2484.  Rose.  Ev.  6. 
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A  party  called  upon  to  produce  a  paper,  must  either  produce  it 
when  called  upon,  or  not  at  all :  he  cannot  avail  himself  of  it  in  a 
subsequent  stage  of  the  case,  (y)  Where,  therefore,  notice  had 
been  given  to  the  defendant  to  produce  certain  receipts  for  leot, 
which  the  defendant  refused  to  produce ;  it  was  held,  that  the  de- 
fendant could  not  afterwanis,  as  part  of  his  case,  put  in  the  receipts 
for  the  purpose  of  showing  that  the  rent  was  paid  to  the  lessor  of 
theplaintiff  and  another  jointly.  («) 

Tne  regular  time  of  calling  for  the  production  of  papers  and 
books,  is  not  until  the  party  who  requires  them  has  entered  iDto 
his  case ;  till  that  period  arrives,  the  other  party  may  refuse  to  pro- 
duce tliem,  and  there  can  be  no  cross-examination  as  to  their  con- 
tents, although  the  notice  to  produce  them  is  admitted,  (a) 

If  upon  a  notice  to  the  adverse  party  to  produce  primary  evidence 
in  his  possession,  he  refuses  to  produce  tne  instruments  required^ 
it  has  been  held  that  no  inference  is  to  be  drawn  from  such  refiiHil ; 
but  that  the  only  consequence  is,  that  the  other  party  who  has  dcm 
all  in  his  power  to  supply  the  best  evidence  wiU  be  allowed  to  go 
into  secondary  evidence,  {ati)  If  the  party,  giving  due  notice;, 
declines  to  use  the  papers  when  produced,  this,  though  matter  of 
observation,  will  not  make  them  evidence  for  the  adverse  party,  (i) 
though  it  is  otherwise  when  the  papers  are  ins^ted.  (c)  Second- 
ary evidence  of  papers,  to  produce  which  notice  has  been  givei^ 
cannot  be  enterea  into  till  the  party  calling  for  them  has  opened  bis 
case,  before  which  time  there  can  be  no  cross-examination  as  to 
their  contents,  (cl^  Where  a  party,  after  notice,  refuses  to  |xt)dooe 
an  agreement,  it  is  to  be  presumed  as  against  him  that  it  is  properly 
stamped,  (e) 

3.  It  remains  to  be  considered  what  is  good  secondary  evi- 
dence. (/)  It  must  be  observed,  that  previous  to  giving  any  sudi 
evidence  of  the  contents  of  a  deed,  the  original  deed  ought  to  be 
proved  to  have  been  duly  executed.  (^)  So  where  an  original  note 
of  hand  is  lost,  a  copy  cannot  be  read  in  evidence  unless  the  note 


(  «)  2  Phill.  Ev.  220.  Doe  d.  Hign  e. 
Cookell,  6  C.  &  P.  525.  Jackson  v.  Alleii, 
3  Stark.  R.  74.  Lewis  o.  Hartley,  7  C.  & 
P.  405. 

(z)  Doe  d,  Thompson  o.  Hodgson, 
12  A.  &  £.  135. 

(a)  2  Phill  Ev.  222.  Graham  v.  Dyster, 

2  Slaik.  R.  2.3.  Sideways  o.  Dyson,  ibid., 
49.     1  Surk.  £▼.  403. 

(aa)  Cooper  and  another  o.  Gibbons, 

3  Campb.  363.  lliat  was  an  action  for  the 
▼alne  of  a  pipe  of  wine :  notice  had  been 
given  by  tne  defendant  to  the  plaintiflb 
to  produce  their  books,  but  they  were 
aot  produced.  It  was  insisted  for  the 
defendant,  that  the  jury  were  bound  to 
draw  an  inference  against  the  plaintifi 
from  snch  non-production.  Bnt  Gibbs, 
C.  J.,  said,  "  I  have  considered  this  subject 
a  good  deal,  and  am  of  opinion,  that  the 
jury  are  not  authorised  to  draw  an^  sach 
inlerence  from  the  circumstance  relied  on. 
The  non-production  of  the  plaintiffs*  books, 
after  a  notice  to  produce  them,  merely 
entitles  the  defendants  to  give  parol  cvi. 


dence  of  their  contents.  '*  See  the  observa- 
tions of  Mr.  Phillipps,  2  vol.  222. 

(6)  Sayer  v.  Kitchen,  1  Eq>.  N.  P.  C. 
210. 

(e)  Wharam  v.  Routledgo.  5  Esp. 
N.  P.  C.  235.  Rose.  Ev.  9,  8.  P.  if  they 
are  at  all  material  to  the  case,  Wilson 
V.  Bowie,  1  0.  &  P.  10.  tor.  Park,  J.  A.  J. 
Calvert  v.  Flower,  7  C.  &  P.  386. 

(<f)  Graham  o.  Dyster,  2  Stark.  23^ 
Rose.  Ev.  9. 

(e  >  Crisp  p.  Anderson,  1  Stark.  N.  P.  C. 
35,  bnt  tne  party  refusing  is  al  liberty 
to  prove  the  contrary,  ibid. 

(/  )  Where  secondary  evid«nce  it  let  m, 
it  is  subject  to  the  same  rules  as  the  bat 
evidence  which  the  case  admits  of:  Uw 
evidence  as  to  the  contents  of  written 
instruments,  when  they  cannot  be  prodooed 
themselves,  must  be  of  a  nature  which  the 
law  wonld  receive  in  other  instances.  Per 
Lord  EUenborongh,  in  Yviua  e.  s^miw^  t 
Campb.  193. 

(^)  Bull.  N.  P.  254.  Rcz  e.  Culpepper, 
Skin.  673. 


ttmmrat  must 
be  proved  to 
have  been  dnlj 
executed. 
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is  first  proved  to  be  genuine.  (A)    In  aecondarY  evidence  there 
are  no  degrees,  that  is  no  precedence  or  supenonty  in  point  of  ad» 
missibility.     An  attested  copy  of  a  wntten  instrument  is  not  of  I    ^^^^ 
a  superior  order  of  proof  to  an  examined  copy,  nor  is  an  czamined|(yj^^|^|^  ^ 
copy  superior  to  parol  evidence  of  the  contents,  (j)    As  soon,  there*  seoonSy 
fore,  as  a  party  has  accounted  for  the  absence  of  the  original  docu-  evidence, 
ment,  he  is  at  liberty  to  give  any  kind  of  secondary  evidence,  (k) 
The  evidence  of  any  one  wno  recollects  the  contents  of  a  letter,  is 
good  secondary  evidence  of  them,(/)  although  it  b  in  the  party's  Of  a  letter, 
power  to  produce  the  clerk  who  wrote  the  letter,  (m)    If  it  be  neces- 
sary to  prove  the  contents  of  a  license  to  trade  granted  from  the  or  a  license  to 
crown,  proof  of  its  loss  is  not  enough  to  let  in  parol  evidence  of  them,  t>^«* 
because  there  must  be  some  re^ster  of  it  at  the  Secretary  of  State's 
Office,  and  that  register  would  be  better  than  parol  evidence.  (») 
So  where  it  was  proposed  to  prove  that  defendant  was  owner  of  a 
ship,  by  means  of  his  affidavit,  sworn  for  the  purpose  of  obtaining  a  Of  an  tffidant 
certificate  of  register,  and  a  proper  ground  for  the  reception  of  ojojf"*"***? 
secondary  evidence  had  been  laid,  Xord  EUenborough  held,  that  an  ^     '^ 
entry  in  the  register^book  at  the  Custon-house,  stating  that  the 
certificate  had  been  granted  on  an  affidavit  of  the  defendant  that  he 
was  owner,  was  not  admissible  as  secondary  evidence.   The  collector's 
clerk,  or  some  person  who  had  seen  the  affidavit,  and  knew  that  it 
was  made  by  the  defendant,  ought  to  have  been  called,  (o)    Where 
there  are  two  parts  of  a  written  agreement,  both  executed  at  the  Of  loetagfee- 
same  time,  the  one  stamped  and  the  other  unstamped,  the  unstamped  ™^?^^'  ^ 
part  is  admissible  as  secondary  evidence  of  tne  contents  of  the  ^ounte^rt. 
stamped  part,  {p)    So  where  there  was  a  properly  stamped  a^ee- 
ment  under  seal,  and  a  counterpart  of  it  unstamped,  and  tne  plamtiff 
proved  the  loss  of  the  deed  itself,  and  proposed  to  read  a  draft  copy 
m  evidence,  it  was  held  that  the  unstamped  counterpart,  which  was 
produced  after  notice  by  the  defendant,  might  be  read  as  secondary 
evidence  of  the  contents  of  the  lost  deed,  (q) 

A  copy  of  a  copy  of  a  document  in  the  possession  of  the  defendant, 
who  had  received  notice  to  produce  the  document,  was  offered  as 
secondary  evidence  of  the  contents,  being  produced  by  a  witness. 


(A)  By  Lord  Hardwicke,  C  J.,  in 
Goodier  9.  Lake.  I  Atk.  24S. 

if)  3  PhilL  Ey.  236.  It  was  fonnerly 
thought  that  the  next  hett  evidence  of  a 
deed  was  a  counterpart.  BulL  N.  P.  254, 
and  see  Munn  v.  Godhold,  3  Bing.  2d2, 
and  if  there  were  no  counterpart,  an  exa- 
mined copy,  I  Phill.  Ev,  438, 6th  ed. 

(fc)  Per  Parke.  B.,  Doe  d,  Gilbert  e. 
Rcss,  7  M.  &  W.  102.  In  that  case  on 
the  trial  of  an  ejectment  by  the  same  lessors 
of  the  plaintiff  against  a  different  defendant, 
a  deed  was  given  in  evidence  on  the  part  of 
the  defendant,  and  it  was  held  that  the 
short  hand  writer*s  notes  of  the  contents  of 
the  deed  were  admissible  in  evidence, 
although  there  was  an  attested  copy,  which 
bemg  unstamped  was  rejected,  in  Brown 
«.  Woodmao,  6  G.  Ac  P.  206.  Parke,  J., 
held  that  parol  evidence  of  the  contents 
of  a  letter  was  admissible,  although  a 
copy  of  the  letter  existed.  In  Doe  </. 
Morse  r.  Williams,  1  C.  &  Mars.  615, 
Pattcflon,   J.,  held   that  parol    evidence 


of  the  contents  of  a  notice  to  quit  was 
admissible,  although  no  notice  bad  been 
served  to  prodoce  the  copy  of  the  notice 
served  on  the  defendant  In  Hall  v. 
Ball,  3  M.  &  Gr.  242,  in  trover  for  an 
expired  lease  by  the  lessor,  the  lease  or 
counterpart  executed  by  the  lessor  not 
being  produced  by  the  defendant  upon 
notice.  It  was  held  that  the  lessor  might 
give  parol  evidence  of  the  contents  without 
nroducing  the  counterpart  executed  by  the 
lessee 

(0  Liebman  v.  Pooley,  I  Stark.  N.  P.  C. 
167,  by  Lord  Ellenborough.  But  a  copy 
of  the  original  copy  of  a  fetter,  is  not  good 
seoondary  evidence,  ibid. 

(m)  Rex  9.  Chadwick,  6  C.  &  P.  181» 
Tindal,  C.  J. 

(»)  Rhind  9.  Wilkinson,  2  Taunt  237. 
Eyre  o.  Palsgrave,  2  Campb.  605. 

(0 )  Teed  o.  Martin,  4  Campb.  90. 

(p)  Waller  o.  Horsfall,  1  6uopb.  501. 

Iq)  Munn  p.  Godbold,  3  Bing.  292. 
Sec  also  Gamons  v.  Swift,  1  Taunt  507. 
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who  Stated  that  he  had  compared  it  with  the  first  copy,  which  he 
had  compared  with  the  original  document,  Alderson,  B.,  rejected 
thf^roposed  proof,  (r) 

There  are  some  particular  cases,  where  the  rule  that  the  best 
possible  evidence  must  be  produced,  has  been  relaxed.  Where  it 
IS  necessary  to  prove  an  entry  in  a  pubUc  book,  the  original  book 
need  not  be  shewn ;  but  from  a  pnnciple  of  general  convenience, 
an  examined  copy  will  be  admitted,  {s)  The  post-office  marks  in 
town  or  country,  proved  to  be  such,  are  evidence  that  the  letters, 
on  which  they  are,  were  in  the  office  to  which  those  marks  belong 
at  the  dates  t^ose  marks  specify  ;  (t)  but  a  mark  of  double  postage 
on  such  a  letter  is  not  in  itself  evidence  that  the  letter  contained 
an  enclosure,  (t«)  and  it  has  been  held  that  the  post-mark  is  not 
evidence  for  the  purpose  of  proving  that  the  letter  was  put  into 
the  post-office  at  the  place  mentioned  by  such  post-mark,  (t?)  The 
muster-books  of  the  King's  ships,  documented  in  the  Navy  Office, 
to  which  returns  are  regularly  made  by  the  commanders,  of  the 
names,  &c.  of  their  respective  crews,  may  be  admitted  as  evidence 
of  the  persons  therein  named  having  served  on  board  the  several 
ships  in  the  capacity  there  mentioned,  (w)  So  in  the  case  of  all 
peace  officers,  justices  of  the  peace,  constables,  &c.,  it  is  sufficient  to 
prove  that  they  acted  in  those  characters,  without  producing  their 
appointments ;  (x)  and  that  even  in  a  case  of  murder,  (y)  A  witness 
may  be  examined  on  the  voire  dire  as  to  the  contents  of  a  written 
instrument,  without  notice  having  been  given  to  produce  it  («)  And 
where  a  witness  is  cross-examined  for  the  purpose  of  impeaching  his 
credit,  such  cross-examination  is  sometimes  allowed  to  be  conducted 
without  regard  to  the  rule  under  consideration.  Thus,  an  accom- 
plice or  other  witness,  who  appears  for  the  crown  on  a  criminal 
prosecution,  is  often  asked  on  the  part  of  the  prisoner,  vnthout  any 
objection,  whether  he  has  not  himself  been  tried  for  some  offence, 
aldiough,  if  the  rule  were  strictly  applied,  that  fact  could  only  be 
proved  by  the  best  possible  evidence,  viz.,  the  record,  (a)  So  it  has 
been  argued  by  a  very  eminent  writer,  that  a  witness  may  be  asked 
on  cross-exammation,  for  the  purpose  of  trying  his  credit  and  veraci^, 
whether  he  has  not  given  an  account  in  a  letter  different  from  his 
present  testimony,  without  regard  to  the  objection  that  the  letter 
Itself  b  the  best  evidence,  and  therefore,  the  parol  evidence  of  the 
witness  inadmissible ;  (b)  for  the  general  rule,  that  the  best  evidence 
is  to  be  produced  which  the  nature  of  the  thing  admits,  is  to  be 
understood  as  applying  only  to  the  proof  of  the  issue,  or  of  some 
fact  material  to  the  issue,  (c) 


issue. 


(r)  Everingham  e.  Roundell,  2  M.  & 
Rob.  138,  as  cited  2  Phill.  Ev.  239.  *;  This 
evidence  was  manifestly  defective  ;  it  did 
not  appear  that  the  witness  had  compared 
the  cop/  produced  with  the  original  docu- 
nient.  After  the  rejection  of  this  second 
cnpy,  parol  evidence  of  the  contents  of  the 
original  document  would  have  been  admis- 
sible.**   Ibid. 

(«)  1  Phil.  Ev.  432. 

(0  Rex  V.  Plumer,  Russ.  &  Ry.  264. 
Anit,  vol.  \,  p.  259. 

(m)  nrid. 

(o)  Rex   V,    Watson,   1    Gampb.    215. 


Ante,  vol.  I,  p.  259,  and  Fletdier  v. 
Braddyll,  3  Stark.  N.  P.  C.  64. 

(w)  AflU,  p.  4B3,  Rhode»*s  case,  1 
Jieach,  24.  Ana  see  Aicles's  case,  1  Leach» 
390,  where  it  was  held  that  the  daily  book 
of  a  prison  is  good  evidence  to  prove  cIm 
time  of  a  prisoner's  discharge. 

(«)  1  Phil.  Ev.  432.     AnU,  p.  732. 

<y;  By  Bailer,  J.,  in  Berryman  v. 
Wise,  4  T.  R.  366. 

(z)  Howell  r.  Locke,  2  Campb.  15. 

(^a)  2  Phill.  Ev.  42B,  c<  Meq. 

(6)  1  Phil.  Ev.  299,  7  Ed. 

(c)  I  Phill.  Ev.  301, 7  Ed. 
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Whatever  a  party  says,  ^r  his  acts  amounting  to  admissions,  are  statemenu 
evidence  against  himselt',  tSbugh  sucb  admissions  may  involve  what  respecting 
must  nece^arily  be^ontained  in  some  deect  or  writing,  (d)     The  '"'*^"^ 
reason  why  sucn  parol  statements  are  admissible,  without  notice  to 
produce,  or  accounting  for  the  absence  of  the  written  instrument,  is 
that  they  are  not  open  to  the  same  objection  which  belongs  to  parol 
evidence  from  other  sources  where  the  written  evidence  might  have 
been  produced,  for  such  evidence  is  excluded  from  the  presumption 
of  its  untruth,  arising  from  the  very  nature  of  the  case,  where  better 
evidence  is  withheld ;  whereas,  what  a  party  himself  admits  to  be 
true,  may  reasonably  be  presumed  to  be  so.  (e) 

If  the  fact  of  the  occupation  of  land  is  alone  in  issue,  without  Ftctofte- 
respect  to  the  terms  of  the  tenancy,  this  fact  may  be  proved  by  any  nancy. 
competent  oral  testimony,  such  as  payment  of  rent,  or  declarations 
of  the  tenant,  notwithstanding  it  appears  that  the  occupancy  was 
under  an  agreement  in  writing ;  for  here  the  writing  is  only  collateral 
to  the  fact  in  question.  (/)  But  if  any  of  the  terms  of  the  tenancy, 
as  for  example,  who  is  the  lessor,  or  what  is  the  rent,  arerin  issue, 
and  it  appears  that  there  was  a  written  contract  for  the  tenancy, 
such  contract  must  be  produced,  (g) 

Inscriptions  on  walls,  and  fixed  tables,  mural  monuments,  grave-  ingcriptions  on 
stones,  surveyors*  marks  on  boundary  trees,  as  they  cannot  be  con-  wtlU,  &c 
veniently  produced  in  Court,  may  be  proved  by  secondary  evi- 
dence. (A)  Such  exceptions  are  m  cases  where  the  material  on 
which  the  document  is  written  is  not  easily  removed ;  as  in  the  case 
of  things  fixed  to  the  ground  or  to  the  freehold,  for  the  law  does  not 
expect  a  man  to  break  up  his  freehold  for  the  purpose  of  bringing  a 
notice  into  Court  But  that  ground  of  exception  does  not  apply  to 
the  case  of  a  notice  painted  on  a  board,  fastened  by  a  string  to  a  nail 
in  a  wall,  as  there  could  be  no  difficulty  or  inconvenience  in  removing 
the  board  from  the  nail  on  which  it  was  hung,  and  producing  it  in 
Court.  (*) 


(d)  Per  Parke,  B.,  Slatterie  v.  Pooley, 
6  M.  CSC  W.  664. 

(e)  Per  Parke,  B.,  ibid.  In  Earle  v. 
Pickon,  5  C  &  P.  542,  Parke,  B.,  held 
that  a  witneM  might  be  asked  whether 
he  had  not  heard  the  defendant  say  that 
a  person  had  agreed  to  give  a  certain  sum 
for  an  estate.  In  Slatterie  v.  Pooley,  after 
a  composition  deed  and  schedule  had  been 
produced  and  the  latter  not  being  duly 
stamped  rejected,  evidence  of  a  verbu 
admission  by  the  defendant  that  the  debt 
mentioned  in  the  declaration  was  the  same 
with  one  entered  in  the  schedule,  was  held 
admissible,  for  the  purpose  of  proving  the 
third  issue  in  the  cause.  Bloxam  o.  Elsie, 
R.  6c  Bl  N.  P.  R.  187,  was  expressly 
overruled  in  this  case.  In  Howard  v. 
Smith,  3  M.  &  Gr.  254,  the  question  in  an 
action  of  replevin  was,  whether  the  plaintiff 
held  under  a  demise  at  the  rent  of  20/., 


payable  quarterly,  and  evidence  of  verbal: 
statements  of  the  plaintiff  that  he  so  held 
were  held  sufficient,  although  it  appeared 
that  the  tenancy  was  created  by  adopting 
the  terms  of  a  former  demise  m  writing, 
which  was  not  produced. 

(f)  Greenl.  Ev.  100.  Rex  v.  The 
Holy  Trinitv,  Kingston  upon  Hull,  7  B.  & 
C.  611;  1  iLSk  K.  444. 

(g)  Rex  «.  Rawden,  8  B.  &  C.  708. 
Rex  0.  Merthyr  Tidvil.  1  B.  &  Ad.  29. 
Doe  o.  Harvey,  8  Bing.  R.  239. 

(A)  Greenl.  Ev.  106,  citing  Doe  d, 
Coyle  V.  Cole.  6  C.  &  P.  359,  FtMeaon,  J. 
Rex  V.  Fursoy,  6  C.  &  P.  81.  Parke,  J., 
and  Gaseleo,  J.  ;  where  the  contents  of 
a  paper  notice  affixed  to  a  wall  were  proved 
by  a  copy.  Parol  evidence  however,  is 
admissible  in  such  cases.  Doe  v.  Cole. 

(t)  Jones  o.  Tarleton,  1  Dowl.  P.  R. 
(N.  S.)  625,9  M.&W.  675. 
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SECTION  IIL 

Of  Hearsay  Evidence. 

There  is  no  rule  in  the  law  of  evidence  more  important  or  more 
frequently  applied  than  the  general  one,  that  hearsay  evidence  of  a 
fiM^t  is  not  aamiflsible.  If  anv  fSact  is  to  be  substantiated  against  a 
person,  it  ought  to  be  proved  in  his  presence  by  the  testimony  d  a 
witness  sworn  to  speak  the  truth ;  and  the  reason  of  the  rule  is,  that 
evidence  ought  to  be  given  under  the  sanction  of  an  oath,  and  that 
the  person  who  is  to  be  affected  by  the  evidence  mav  have  an  oppor- 
tunity of  intenx^ting  the  witness  as  to  his  means  of  knowledge,  and 
concerning  all  the  particulars  of  his  statement,  (j)  There  are,  how- 
ever, certain  instances,  which  it  will  be  the  object  of  this  section  to  point 
out,  where  hearsay  evidence  is  admissible,  because  either  the  ob- 
jection does  not  apply,  or  from  the  necessity  of  the  case  the  rule  is 
relaxed. 

When  hearsay  is  introduced,  not  as  a  medium  of  proof  in  order 
to  establish  a  distinct  fact,  but  as  being  in  itself  a  part  of  the  trans- 
action in  question,  it  is  then  admissible ;  for  to  exclude  it  might  be 
to  exclude  the  only  evidence  of  which  the  nature  of  the  case  is 
capable,  (k)  Thus  m  Lord  Georae  GardarCs  case,  on  a  prosecatioD 
for  high  treason,  it  was  held  that  tne  cry  of  the  mob  might  oe  received 
in  evidence  as  part  of  the  transaction.  (/)    And  generally  speakingj 


person  enters  into  tana  m  oraer  lo  caxe  aavancage  ot  a  forfeiture, 
foreclose  a  mortgage,  to  defeat  a  disseisin,  or  the  like ;  (m)  or  changes 
his  actual  residence,  or  is  upon  a  journey,  or  leaves  his  home,  or 
returns  thither,  or  remains  abroad,  or  secretes  himself;  or,  in  fine, 
does  any  other  act  material  to  be  understood ;  his  declarations  made 
at  the  time  of  the  transaction,  and  expressive  of  its  character,  motive, 
or  object,  are  regarded  as  **  verbal  acts  indicating  a  present  purpose 
and  intention,"  and  are  therefore  .admitted  in  proof  like  any  other 
material  facts.  They  are  part  of  the  res  gesUe.  (n)  Thus,  where  a 
constable,  who  was  indicted  for  a  forcible  entry  into  a  house,  had 
searched  the  house,  having  a  warrant  in  his  hand,  Lord  Tentcanden, 
C.  J.,  held  that  what  he  said  at  the  time  as  to  who  he  was  searchinff 
for,  was  admissible,  although  the  question  was  asked  by  his  counsel, 
and  the  answer  might  be  in  his  favour,  (o) 


(;)  1  PhiL  £v.  229, 7  ed.  ;  206, 9  ed. 

(il)  Rose.  Et.  30. 

(I)  21  Uow.  St  Tr.  536. 

(mi)  Co.  UtL  49  fr,  245  (.  Robmton  o. 
Swett,  3  Oreenl.  316.  3  Bl.  Com.  174, 
175. 

(n)  Greenl.  £▼.  120,  citing  Batemin  e. 
Bailey,  5  T.  B.  612.  Bawion  e.  Haigh, 
2  Bioffh.  R.  99.  Newman  e.  Stretch, 
M.  &  M.  338.  Ridley  «.  Gyde,  9  Biog. 
349.  Smith  e.  Cramer,  1  Bing.  N.  C. 
686.  Gorham  e.  Canton,  6  Greenl.  266. 
Fellowes  e.  Williamson,  M.  &  M.  306. 
Vacher  v.  Cocks,  Bl  &  M.  353,  1  B.  & 
Ad.  146. 


(o)  Rex  9.  Smyth.  5  C.  &  P.  201. 
And  see  1  Stark.  Ev.  62,  350,  361.  Wal- 
ters V.  Lewis,  7  C.  &  P.  344.  Whcreta 
affent  paid  money  into  a  bank,  IJttladaie, 
JT,  held  that  what  he  said  about  the  money 
at  the  time  he  pud  the  moner  into  the 
bank  was  admiasible.  Reg.  v.  ^all,  8  C 
&  P.  368.  The  learned  Judge  admittsd 
the  evidence,  on  the  ground  that  it  was 
a  declaration  by  an  agent  acting  within  the 
scope  of  his  authority ;  but  it  seems  eqnaOy 
admissible  as  a  declaration  aroompanTin^ 
the  act  of  payment,  and  explanatory  of  tke 
purpose  of  the  payment.    C.  S.  G. 
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Jn  an  action  by  a  husband  and  wife  for  wounding  the  wife,  Lord  Complunti  of 
()•  J.  Holt  allowed  wliat  the  wife  said  immediately  upon  the  hurt  ^y^'^' 
received,  and  before  she  had  time  to  devise  anything  for  her  own 
advantajge,  to  be  given  in  evidence  as  part  of  the  res  gestm.  (p)  So 
on  an  indictment  for  manslaughter,  in  killing  a  party  by  driving  a 
cabriolet  over  him,  it  has  been  held  that  a  statement  made  by  the 
deceased  immediately  after  the  accident,  as  to  the  cause  of  the  acci- 
dent, is  admissible.  (^)  And  Lawrence,  J.,  said,  in  Aveson  v.  Lord 
Kinnairdy  (r)  that  it  is  in  every  day*s  experience,  in  actions  of  assault, 
that  what  a  man  has  said  of  himself  to  his  sui^^n  is  evidence,  to 
show  what  he  suffered  by  the  assault  Inquiries  of  patients  by 
medical  men,  with  the  answers  to  them,  are  evidence  of  the  state  of 
health  of  the  patients  at  the  time ;  and  what  were  the  symptoms, 
what  the  conduct  of  the  parties  themselves  at  the  time,  are  always 
received  in  evidence  upon  such  inquiries,  and  must  be  resorted  to 
from  the  veiy  nature  of  the  thing,  is)  So,  on  a  prosecution  for  rob-  Robbery  and 
bery,  it  has  been  held,  that  the  fact  of  the  party  robbed  making  a  rape, 
complaint  to  a  constable  shortly  after  the  robbery,  and  mentioning 
the  name  of  a  person,  as  the  name  of  one  of  the  persons  who  hau 
robbed  him,  is  admissible,  but  not  the  name  so  mentioned,  {t) 
So,  on  a  prosecution  for  a  rape,  it  has  been  held,  that  the  prosecutor 
may  prove  that  the  woman  made  a  complaint  recently  after  the 
injury:  (ti)  so  it  has  also  been  considered  allowable,  on  an  indict- 
ment for  an  assault  on  an  infimt  of  five  years  old,  with  intent  to 
ravish  her,  to  give  evidence  of  the  child's  hiEi^ng  complained  of  the 
injury  recently  after  it  was  received.  («)  But  the  particulars  of  such 
a  complaint  are  not  admissible  in  evidence  on  the  part  of  the  prose^ 
cution.  (w)  It  is  not,  therefore,  competent,  on  the  part  of  the  pro- 
secution, to  ask  what  name  the  prosecutrix  mentioned  at  the  time 
she  made  such  a  complaint  (x)  And  although  what  the  prosecutrix 
said  at  the  time  of  the  committing  the  offence  would  be  receivable  in 
evidence,  on  the  ground  that  the  prisoner  was  present,  and  the  vio- 
lence going  on,  yet,  if  the  violence  was  over,  and  the  prisoner  bad 


(p)  Thompson  «•  Treranioo,  Skin. 
403,  cited  by  I^rd  Ellenborangb,  C.  J.,  in 
Aveton  e.  Lord  Kmnaifd,  6  East,  ld3. 

(«)  Rex  9.  Foster,  6  C.  &  P.  325, 
Part,  J.  A.  J.  Patteson,  J.,  and  Gamey,  B. 

(r)  6  East,  193.     I  Phill.  Ev.  191. 

(s)  By  Lord  Ellenboroogh, 6  East,  195. 
"  When  a  ]>atient  enters  into  a  history  of 
bis  complaint,  and  relates  some  earlier 
symptoms  experienced  at  a  former  period, 
be  is  givinic  a  narradTc  from  memory  rather 
than  Yielding  to  the  impressions  forced 
upon  bim  by  hb  situation^  and  it  woald 
seem,  upon  principle,  that  what  he  (so) 
says  ongbt  not  to  be  received  in  eridence.'* 
1  Phill.  £▼.  191,  and  •*  although  it  is  now 
settled  that  what  a  patient  says  to  a  medical 
man  about  bis  surorings  is  receivable  in 
eiridence,  it  should  seem  that  a  statement 
b^  bim  respecting  the  particular  cause  of 
his  sufferings  (as,  for  example,  the  circum- 
stance of  an  assault  which  he  had  received,) 
would  be  open  to  greater  otjection.*'  1 
Phin.  £v.  192. 

{t )  Rex  v.  Wink,  6  C.  &  P.  397,  Patte- 
ton,  J.  It  was  also  held  that  the  constable 
might  be  asked  whether  in  consequence  of 


the  prosecutor  mentioning  a  name  to  him, 
he  went  in  search  of  any  person,  and  who 
that  person  was  ;  but  in  Rer.  e.  Osborne, 
1  C.  <k  Mars.  622,  this  point  was  qnes^ 
tioaed  by  Cresswell,  J.,  who  said, "  it  seeme 
to  me  to  be  rather  too  retoed  a  distinction 
to  prevent  tbename from  being  mentioned, 
ana  yet  to  permit  it  to  be  asked  whether  Id 
consequence  of  what  was  said  the  witness 
apprehended  a  particular  person.  I  think 
you  ouffht  not  to  go  so  fiir  as  that" 

(<c)  Rex  e.  CUrke,  2  Stark.  N.  P.  C. 
242.  Such  evidence  is  now  considered 
quite  essential  in  order  to  support  the 
statement  of  the  prosecutrix.    C.  S.  G. 

(«)  1  East,  P.  C.  c.  10,  8.  5,  p.  444. 
AmU^  vol.  1,  p.  695. 

(»)  1  Phill.  Ev.  193,  mtB,  voL  U 
p.  689,  note  (e) 

(s)  Reg.  9.  Osborne,  1  C.  &  Mars.  622, 
CresBwell,  J.  But  the  counsel  for  the 
prisoner  may,  if  he  thinks  fit,  ask  the  prose- 
cutrix as  to  the  terms  of  the  compUbt,  and 
if  he  does  so  the  counsel  for  the  prosecution 
has  a  right  to  examine  as  to  all  that  was 
said  by  her   in   tbe   same  conversation. 

as.  o. 
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departed,  and  the  prosecutrix  had  gone  on  running  away,  crying  out 
the  name  of  the  person,  it  would  not  be  evidence,  (y) 

The  fiict  of  the  prosecutrix  having  made  a  complaint  is  odly  ad- 
missible for  the  purpose  of  confirming  her  testimony ;  in  case,  there- 
fore, of  her  death,  or  absence  from  any  cause,  neither  the  particulars 
of  the  complaint,  nor  the  fact  of  such  complaint  having  been  made, 
are  admissible  in  evidence,  {z) 

On  a  charge  of  larceny,  where  the  proof  against  the  prisoner  is^ 
that  the  stolen  property  was  found  in  his  possession,  it  would  be  com- 
petent to  show,  on  behalf  of  the  prisoner,  that  a  third  person  left  die 
f>roperty  in  his  care,  saying  he  would  call  for  it  again  afterwards; 
or  It  is  material  in  such  a  case  to  inquire  under  what  circumstances 
the  prisoner  first  had  possession  of  the  property,  {a) 

K  there  has  been  a  previous  criminal  prosecution  between  the 
same  parties,  and  the  point  in  issue  was  the  same,  the  testimony 
of  a  deceased  witness  given  upon  oath  at  the  former  trial  is  admis- 
sible on  the  subsequent  trial,  and  may  be  proved  by  one  who  heard 
him  give  evidence ;  {b)  but  the  witness  must  speak  to  the  very 
words,  and  not  merely  swear  to  the  effect  of^  them,  (c)  ^  He 
ought,"  said  Lord  Kenyon,  "to  recollect  the  very  words;  for  the 
jury  aJone  can  judge  of  the  effect  of  words.**  {d)  In  what  cases  the 
depositions  of  a  witness  before  a  committing  magistrate  may  be  read 
in  evidence  at  the  trial,  will  be  hereafter  considered. 

Besides  the  usual  evidence  of  guilt  in  general  in  cases  of  felony, 
there  is  one  kind  of  evidence  peculiar  to  the  case  of  homicide, 
which  is  the  declaration  of  the  deceased  after  the  mortal*  blow  as 
to  the  &ct  itself,  and  the  party  by  whom  it  was  committed,  (e) 
The  general  principle  on  which  this  species  of  evidence  is  admitted 
is,  that  they  are  declarations  made  in  extremity,  when  the  party  is 
at  the  point  of  death,  and  when  eveiy  hope  in  this  world  is  gone ; 
when  every  motive  to  falsehood  is  silenced,  and  the  mind  is  in- 
duced by  the  most  powerful  considerations  to  speak  the  truth ;  a 
situation  so  solemn,  and  so  awful,  is  considered  by  the  law  as 
creating  an  obligation  equal  to  that  which  is  imposed  by  a  positive 
oath  administered  in  a  Court  of  justice.  (/)  It  is  thererore  evident 
that  declarations,  though  proved  to  have  been  made  by  a  person  in 
a  dying  state,  are  not  admissible,  unless  it  also  appears  that  the 
deceased  himself  apprehended  that  he  was  in  such  a  state  of  mor- 
tality as  would  inevitably  oblige  him  soon  to  answer  before  his 
Maker  for  the  truth  or  falsehood  of  his  assertions,  tg)  "  It  is  essen- 
tial to  the  admissibility  of  these  declarations,  and  is  a  prehminaiy  tact 
to  be  proved  by  the  party  offering  them  in  evidence,  that  they  were 


(y)  Per  Cresswell,  J.  Reg.  «.  Osborne, 
tuptxi, 

(z)  Reg.  9.  Megson,  9  C.  &  P.  420, 
Rolfe,  B.  Reg.  o.  Guttridges,  9  C.  &  P. 
471,  Parke,  B.,  ante,  vol.  1,  p.  690 ;  1 
Phill.  Ev.  193. 

(a)  1  Phil.  Ev.  234,  7th  ed. 
'  (6)  Rex  V.  Carpenter,  2  Show.  47  ;  2 
Hawk.  P.  C.  c.  '\e,  s.  29 ;  1  Phil.  Ev. 
337,  and  Mr.  Starkie's  note  to  Rex  «. 
Smith,  in  the  second  volume  of  his  Reports, 
p.  211. 

(c)  Lord  Palmerston's  case,  cited  by 
Lord  Kenyon  in  Rex  v.  JoUiflfe,  4  T.  R. 


290. 

(cO  Ennis  v.  Donisthome.  MS.,  1  FluL 
Ev.  231,  7th  ed.  By  this  it  is  coooehred 
his  Lordship  meant,  not  that  the  witness's 
testimony  would  go  for  nothing,  unless  be 
could  swear  positively  they  were  the  very 
words  used  by  the  deceased,  and  no  other : 
but  that  the  present  witness  ought  to  say, 
**To  the  best  of  my  recollection  these 
were  the  very  words  used.** 

(e)  1  East  P.  C.  c.  6,  s.  124.  p.  353. 

(/)  Per  Eyre,  C.  B.,  in  Woodcock*s 
case,  1  Leach,  600. 

(p)  Per  Eyre,  C.  B.,ibid. 
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made  under  a  sense  of  impending  death ;  but  it  is  not  necessary  that  nutde  under 
they  should  be  stated  at  the  time  to  be  so  made ;  it  is  enough  if  it  »  wMe  of  im- 
satisfactorilv  appears,  in  any  mode,  that  they  were  made  under  that  P««»^«  <'«»*^- 
sanction,  whetner  it  be  directly  proved  by  the  express  language  of  11 
the  declarant  qt  be  inferred  from  his  evident  danger,  or  the^pinions"! 
of  the  medicarpr  other  attendnn^ji^  stu^d  to  him.  qt%om  his  con*  \ 
duct,  ^  other  circumstances  of  the  case ;  all  of  wmch  are  resorted 


(  to  in  order  to  ascertaia  the  state  of  the  declarant^s  mind.  The 
length  of  time  which  elapsed  between  the  declaration  and  the  death 
of  the  declarant  furnishes  no  rule  for  the  admission  or  rejection  of 
the  evidence,  though,  in  the  absence,  of  better  testimony,  it  may 
serve  as  one  of  the  exponents  of  the  deceased*s  belief  that  his  disso^ 
lution  was  or  was  not  impending.  It  is  the  impression  of  almost 
immediate  dissolution,  and  not  the  rapid  succession  of  death  in  point 
of  fact,  that  renders  the  testimony  admissible.  Therefore,  where  it 
appears  that  the  deceased,  at  the  time  of  the  declaration,  had  any 
expectation  or  hope  of  recovery,  however  slight  it  may  have  been, 
and  though  death  actually  ensued  in  an  hour  afterwards,  the  deck* 
ration  is  inadmissible."  {g) 

"With  respect  to  the  interval  of  time  which  may  have  elapsed  Aitothe 
between  the  dying  declarations  and  the  moment  of  death,  there  ti^cTt^tween 
appears  to  be  no  rule  founded  on  this  circumstance  alone,  nor  is  it  the  declaration 
consistent  with  the  principle  upon  which  dying  declarations  are  re-  »nd  the  death, 
ceived  in  evidence,  (which,  as  we  have  seen,  depends  on  the  state  of 
the  declarant's  mind,)  that  such  declarations  should  be  excluded,  if 
not  made  within  any  precise  limit  of  time.     It  ought,  however,  to 
appear  that  the  deceased  believed  his  dissolution  impending.     And 
unauestionably  the  length  of  time  may  be  a  material  consideration 
in  forming  an  inference  as  to  the  state  of  the  mind  of  the  deceased 
with  respect  to  his  expectation  of  death  at  the  time  of  making  a 
declaration,  especially  rS  the  deceased  has  not  expressed  his  sense  of 
his  own  situation."  (A) 

Upon  the  trial  of  Welbourn  {i)  for  the  murder  of  Page  by  poison,  a  Welboura's 
witness  deposed  that  the  deceased  and  the  prisoner  lived  with  her  as  <'"®- 
her  servants;  that  perceiving  the  deceased  alter  and  appear  very  Where  it  did 
ill,  she  taxed  her  with  being  with  child,  which  she  owned,  and  the  appc'i  thaT**  ^ 
next  day  continuing  very  ill,  she  confessed  she  had  taken  something,  the  deceased 
at  which  time  the  witness  believed  that  the  deceased  was  sensible  of  |t«*«'»  «!»<»  'ra* 
her  situation  and  danger,  though  she  did  not  say  so.     But  when  the  ^Je/"*^ 
apothecary  caine  to  see  her  the  same  evening,  she  said  that  she  was 
very  bad,  and  did  not  know  if  she  should  get  the  better  of  it.     The 
apothecary  deposed,  that  when  he  first  saw  the  deceased  she  was 
then  apparently  dying,  but  he  believed  that  she  was  not  sensible  of 
her  danger ;  that  after  he  had  been  with  her  some  time  he  made  her 
sensible  of  her  danger,  in  order  that  he  might  get  from  her  what 
she  had  done*     She  desired  him  to  give  her  something  to  ease  her 
pain.     He  told  her  he  must  first  know  what  she  had  done;  and 

(g)  Greenl.  Ev.  1 89.  they  were  made  eleven  days  before  the 
(A)  1  Phill.  Ev.  285.  In  Woodcock's  death.  In  Rex  r.  Bonner,  pont,  p.  758, 
case,  ante,  p.  752,  the  declarations  were  thcv  were  made  three  days  before  death ; 
made  forty-eight  hours  before  the  death.  and  were  all  received.  In  Rex  v.  Van  Rut- 
in Tinkler's  case,  1  East,  P.  C.  354,  some  chcll,  post,  p.  755,  they  were  made  seven 
of  them  were  made  ten  days  before  the  days  before  the  death  and  rejected, 
death.     In  Rex  c   Mosley,  post,  p.  757,  (i)  1  East,  P.  C.  c.  5,  s.  124,  p.  358. 

VOL.  H.  C   C    C 
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that  she  would  not  live  twenty-four  hours  unless  proper  relief  weie 
afforded  (she  did  not  in  fact  live  above  an  hour  afterwards.)     The 
witness  had  no  other  reason  for  thinking  that  she  knew  her  danger 
from  anything  that  she  said,  except  that  on  his  telling  her  of  her 
danger,  she  told  him  what  was  the  cause,  which  she  had  before 
refiLsed  to  do.     She  then  described  to  him  the  symptoms  of  pain 
which  she  had  felt,  and  again  repeated  that  she  wished  he  would 
give  her  something  to  com{)osc  her.     The  witness  then  again  uiged 
the  necessity  of  knowing  the  cause  of  those  symptoms,  and  she  told 
him  with  reluctance,  that  she  had  been  three  or  four  months  gone 
with  child,  and  that  during  the  last  fortnight  she  Iiad  been  constandy 
prevailed  upon  to  take  bitter  apple  in  oraer  to  procure  an  abortion, 
but  that  not  producing  the  desired  efiect,  the  person  had  prevailed 
on  her  to  take  a  white  powder,  (which  was  the  day  before  she  was 
taken  ill,)  and  that  the  symptoms  came  on  in  about  three  or  four 
hours  after.     The  witness  then  urged  her  to  say  by  whom  she  had 
been  prevailed  upon,  when  with  increased  reluctance  and  hesitation 
she  told  him,  it  was  by  her  fellow-servant  Welljourn,  and  that  he 
had  prevailed  upon  her  by  assuring  her  that  there  was  no  crime  in 
)>rocuring  an   abortion   whilst  the  child  was  so  young.     At   this 
moment  she  was  free  from  pain,  and  the  witness  thought  that  a  mor- 
tification had  taken  i)lace.     From  the  deceased  s  description  of  the 
white  i)owder,  and  from  the  inspection  of  the  body  afterwards,  the 
witness  believed  it  to  be  arsenic.     On  his  cross-examination  he  said, 
that  at  the  time  she  made  this  declaration  he  believed   that  she 
thought  she  was  getting  well,  from  the  being  so  free  from  pain. 
The  declaration  was  received,  and  the  prisoner  was  found  guil^. 
But  a  doubt  afterwards  occunnng  to  the  learned  Judge,  whether, 
though  in  the  first  part  of  the  apothecary's  evidence  he  swore  that 
he  made  the  deceased  sensible  of  her  danger  before  she  made  the 
declaration,  yet  as  he  afterwards  said,  that  at  the  time  she  made  the 
declaration,  she  believed  that  she  was  getting  better  fi'om  the  pain 
ceasing,  he  should  not  have  rejected  the  evidence  ;  the  prisoner  was 
respited  to  take  the  opinion  of  the  Judges  on  the  case,  a  majority  of 
whom  were  of  opinion,  that  it  did  not  sufficiently  appear  that  the 
deceased  knew  or  thought  she  was  in  a  dying  state  when  she  made 
the  declaration  ;  on  the  contrary,  she  had  reason  to  think  that  if  she 
told  what  was  the  matter  with  her,  she  might  have  relief  and  re- 
cover.    But  as  to  what  the  apothecary  had  said  on  his  cross-exami- 
nation, they  laid  no  stress  on  it,  being  mere  opinion,  imwarruitcd 

Christie's  case,  by  fact.  So  in  the  case  of  Rex  v.  Christie^  (j)  O.  B.  1821,  the 
deceased  asked  his  sui^eon  if  the  wound  was  necessarily  mortal,  and 
on  being  told  that  recovery  was  just  possible,  and  that  there  had 
•  been  an  instance  where  a  person  had  recovered  after  such  a  wound, 
he  said,  ''  I  am  satisfied ;"  and  after  this  he  made  a  statement ;  this 
statement  wjislield  by  Abbott,  C  J.,  and  Park,  J.  A.  J., to  be  inadmis- 
sible as  a  declaration  in  articulo  mortis,  as  it  did  not  appear  that  the 
deceased  thought  himself  at  the  point  of  death,  for,  being  told  that 
the  wound  was  not  necessarily  mortal,  he  might  still  have  had  a  hope 
of  recovery. 

Any  hope  of         Any  hope  of  recovery,  however  slight,  existing  in  the  mind  at  the 


U)  MS.  Carr.  Supp.  202. 
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tim^  of  the  declarations  made  will  render  the  declarations  inadmis-  recovery,  how^ 
sible*  Upon  an  indictment  fcfr  murder,  it  was^  proposed  to  give  in  evi-  «versligh^ 
dence  a  declaration  of  the  deceased,  and  a  surgeon  proved  that  he  ^|^^n   ^ 
had  told  the  deceased  that  she  would  not  recover,  and  thstt  she  was  inadmissible. 
perfectly  aware  of  her  danger.  She  said  she  hoped  the  surgeon  would 
do  what  he  could  for  her  for  the  sake  of  her  &mily ;  he  tdd  her 
there  was  no  chance  of  her  recovery.     Bosanquet,  J.,  ^'  This  shows 
a  de^c  of  hope  in  her  mind.     To  render  a  declaration  of  this  kind 
admissible,  the  deceased  must  have  had  the  impression  on  her  mind 
of  an  almost  immediate  dissolution.     This  will  not  do.''(i)    So  Hayward't 
where  upon  an  indictment  for  miuder  it  appeared  that  after  the  cu«* 
suigeon  had  examined  the  wound,  the  deceased  inquited  whether 
he  was  in  danger,  to  which  the  surgeon  answered  tlutt  he  was,  and 
the  only  chance  of  his  living  was  keeping  himself  quite  quiet ;  upon 
which  It  was  contended  that  the  declafations  made  by  the  deceased 
were  not  made  at  a  time  when  every  hope  in  this  world  was  gone, 
and  when  the  party  was  aware  that  ne  must  inevitably  answer  soon 
for  the  truth  or  falsehood  of  his  statements,  but  that  upon  the  sur- 
geon's statement  he  must  be   taken   to  have  had  some  hope  of 
recovery.     On  which  Tindal,  C.  J.,  observed,  that  any  hope  of 
recovenr,  however  slight,  existing  in  the  mind  of  the  deceased  at  the 
time  of  the  declarations  made,  would  undoubtedly  render  the  evi- 
dence of  such  declarations  inadmissible.     But  upoti  further  exami" 
nation  of  the  surgeon  it  appeared,  that  before  the  declarations  were 
made  on  the  following  evenmo:,  the  deceased  knew  that  he  must  die, 
and  that  the  magistrate,  previous  to  his  receiving  his  declarations^ 
desired  him  as  a  dying  man  to  tell  the  truth,  and  that  the  deceased 
replied  that  he  would.     Upon  this  further  evidence  the  declarations 
were  held  admissible.  (Q     So  where  upon  an  indictment  for  man-  Van  Butcliellv 
slaughter,  it  was  proposed  to  give  in  evidence  a  declaration  of  the  cAse.  ^Ifef 
deceased,  and  a  suiigeon  was  called,  who  stated  that  he  saw  the  *^*  ***  ^*" 
deceased  on  the  evening  of  the  day  on  which  the  injury  was  in« 
flicted,  and  that  the  deceased  appeared  to  think  that  he  should  never 
recover.     He  said,  **  I  feel  that  I  hate  had  such  an  injury  in  the 
bowel  that  I  think  I  shall  never  recover ;"  the  surgeon  endeavoured 
to  encourage  him,  as  his  symptoms  were  not  then  such  as  to  lead 
the  suigeon  to  consider  him  in  dangCfr  of  dying ;  but  his  expression 
was,  that  he  felt  satisfied  that  he  should  never  recover.     This  was  on 
the  10th  of  May,  and  the  deceased  died  on  the  17tb«     Hullock,  B., 
*^  The  principle  on  which  declarations  in  articulo  mortis  are  ad- 
mitted in  evidence,  is,  that  they  are  tnade  under  an  impression  of 
almost  immediate  dissolution.     A  roan  may  receive  an  injury  from 
which  he  may  think  that  he  shall  ultimately  "  never  recover,"  but 
still  that  would  not  be  sufficient  to  dispense  with  an  oath.     I  must 
reject  the  etidence.'*(«w) 


not  recover. 


(k)  Rex  v.  Crockett.  4  C.  &  P.  544. 

(/)  Rex  r.  Hayward,  6  C.  &  P.  167. 
It  is  not  stated  in  this  case  when  the  de- 
ceased died.  Where  the  deceased  said, 
"  I  never  thought  1  should  recover ;  I 
have  no  great  hopes  of  it  now."  Littlodale, 
J.,  thought  that  it  expressed  some  hope, 
though  not  a  very  great  one,  and  inclined 
to  disallow  the  reamnff  of  the  declaration  ; 
hnt   before  he   decided,  the  prosecutor's 


counsel  waived  it  as  a  dying  declafttiom 
Wilson's  case,  1  X^w.  78. 

(m)  Rex  p.  Van  Butchell,  3  C.  &  P. 
629.  The  learned  Baron  also  said,  **  I 
mtist  hear  all  that  the  deceased  said,  and 
I  must  judge  from  what  he  said,  whether 
he  had  that  impression  on  his  mind,  which 
will  make  his  declarations  admissible  m 
evidence.*' 


C  0  C  2 
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Every  hope  of  In  order  to  render  a  dying  declaration  admissible,  it  must  be 
recovery  mast  shown  to  have  been  made  under  such  circumstances  as  neceasarilj 
beezduded.  cxcludc  the  supposition  that  the  deceased  might  at  the  time  entertain 
some  hope  of  recovery.  On  an  indictment  for  murder  the  clerk  of 
the  magistrates,  who  had  taken  down  a  statement  made  by  the 
deccasea  while  at  an  infirmary,  a  short  time  previous  to  his  death, 
proved  that  he  asked  the  deceased  how  he  was,  and  he  answered, 
"  I  think  myself  in  great  danger ;"  and  SimpsorCs  case  (n)  beinff  cited, 
Patteson,  J.,  said,  "  No  man  can  have  a  higher  respect  for  the  opi- 
nion of  Mr.  J.  Bayley  than  I  have,  but  i  have  always  considered 
that  in  onler  to  a  statement  being  received  as  a  dying  aeclaration,  it 
must  be  shown  that  at  the  time  the  deceased  made  it,  not  merely 
that  he  considered  himself  in  danger,  but  that  he  was  without  hopes 
of  recovery.  It  does  not  appear  to  me  that  the  words  "  1  think 
myself  in  danger,**  necessarily  exclude  the  supposition  that  the 
deceased  might  have,  nevertheless,  entertained  some  hope."  (o) 
Absence  of  The  absence  of  any  settlement  of  affairs— of  directions  as  to  his 

8ettlinp  aflkire  foneral — of  taking  leave  of  his  fnends  and  relations,  and  such  like, 
of  relations  and  tends  to  show  that  all  hope  of  recovery  is  not  vanished  firom  the 
ft'icnds.&c.  mind,  and  may  sometimes  exclude  a  dying  declaration.  Upon 
an  indictment  for  murder,  it  was  proposed  to  give  in  evidence 
a  declaration  of  the  deceased,  and  his  widow  stated  that  she  went 
to  fetch  the  deceased  home  after  he  was  hurt  He  took  to  his 
bed  the  day  afler,  and  on  that  evening  she  asked  him  how  he  was, 
and  he  said  he  was  worse,  and  that  he  should  die  this  time.  He 
died  on  Sunday,  seven  days  after  that.  He  was  at  some  times  li^t* 
headed,  and  some  times  not  He  several  times  had  his  children  in 
to  take  leave  of  them  before  the  Saturday.  The  brother  proved 
that  the  deceased  at  times  thought  that  he  should  recover,  and  at 
other  times  thought  he  should  not  Another  witness  proved  that 
on  the  day  before  he  died  he  said  he  thought  he  should  not  recover; 
he  was  delirious  at  times  on  that  day.  On  the  Wednesday  before  his 
death  he  said  he  thought  he  should  recover ;  he  was  then  very  ill, 
but  sensible ;  on  the  day  before  he  died,  he  was  not  sensible  when 
the  witness  first  saw  him ;  he  became  sensible  at  twelve,  and  re- 
mained so  for  an  hour.  The  witness  asked  him  if  he  thought  be 
should  recover,  and  how  he  was ;  he  said  he  thought  he  should  not 
recover ;  he  was  so  very  ill.  He  did  not  take  leave  of  his  wife  or 
give  any  onlcrs  about  his  fimeral  or  his  will,  nor  did  he  say  any 

t)rayers.  The  surgeon  proved  that  he  was  delirious  from  Thursday, 
)ut  was  sensible  on  Friday.  The  surgeon  considered  him  in  danger 
on  the  Thursday,  but  his  opinion  was  not  communicated  to  Uie 
deceased.  Coleridge,  J.,  "  It  is  an  extremely  painful  matter  for  me 
to  decide  upon  ;  but  when  I  consider  that  this  species  of  proof  is  an 
anomaly,  and  contrary  to  all  the  rules  of  evidence,  and  that  if  re- 
ceived it  would  have  the  greatest  weight  with  the  jury,  I  think  I 
ought  not  to  receive  the  evidence,  unless  I  feel  fully  convinced  that 
the  deceased  was  in  such  a  state  as  to  render  the  evidence  clearly 
admissible.     It  appears  from  the  evidence  of  the  witness  that  the 

(»)  1  I^w.  78.    In  this  case  the  doctor  declaration  under  the  above  drcmnstaiicct 

said,  *<  You  are  in  great  danger;**  the  de-  without  a  question.  This  is  the  whole  report, 

ceased  said,  "  I  fear  I  am."  He  soon  reco-  C.  S.  6. 

vered  so  much  as  to  be  out  of  danger,  or  to  (o)  Errington's  case,  2  Low.  148. 

think  himself  so.    Bayley,  J.,  admitted  the 
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deceased  said  that  he  thought  he  should  not  recover.     Now,  people 

often  make  use  of  expressions  of  that  kind,  who  have  no  conviction   * 

that  their  death  is  near  approaching.     If  the  deceased  in  this  case  had 

felt  that  his  end  was  drawing  very  near,  and  that  he  had  no  hope  of 

recovering,  I  should  expect  him  to  be  saying  something  of  his  affairs, 

and  of  who  was  to  have  his  property,  or  givmg  some  directions  as  to 

his  funeral,  or  as  to  where  he  would  be  buried,  or  that  he  would 

have  used  expressions  to  his  widow  importing  that  they  were  soon 

to  be  separated  by  death,  or  that  he  would  have  taken  leave  of  his 

friends  and  relations  in  a  way  that  showed  that  he  was  convinced 

that  his  death  was  at  hand.    As  nothing  of  this  sort  appears  I  think 

that  there  is  not  sufficient  proof  that  he  was  without  any  hope  of 

recovery,  and  that  I,  therefore,  ought  to  reject  the  evidence."  {p) 

So  where  on  an  indictment  for  murder  it  was  proposed  to  give  in  Mcgson's  case, 

evidence  a  declaration  made  by  the  deceased,  ana  the  sumeon  proved 

that  on  the  day  but  one  before  her  death  she  complamed  of  her 

chest,  and  was  suffering  from  inflammation  of  the  lungs ;  she  was 

extremely  ill,  and  he  then  told  her  she  was  in  a  very  precarious 

state ;  and  on  the  day  before  her  death  she  was  much  worse,  and  in 

his  judgment  in  imminent  danger ;  she  then  made  a  statement  to 

him ;  immediately  before  she  made  the  statement  she  said  that  she 

found  herself  growing  worse,  and  that  she  had  been  in  hopes  she 

should  have  got  better,  but  as  she  was  getting  worse,  she  thought  it 

her  duty  to  mention  what  had  taken  place.     She  died  the  next  day, 

Rolfe,  B.,  "  I  think  that  it  does  not  sufficiently  appear  that  the 

deceased  was  without  hope  of  recovery.     I  think  that  I  ought  not 

to  receive  the  evidence."  (y) 

The  case  of  Rex  v,  Mosley  (r)  affords  an  example  of  what  is  such  Mosicvjs  cas«« 
a  consciousness  of  danger  as  will  render  a  declaration  admissible ;  ^pj^j^"  tiiat"*  ^ 
and  further  shows,  that  if  it  sufficiently  appear  that  such  a  conscious-  the  deceased 
ness  existed,  it  is  immaterial  that  death  did  not  ensue  imtil  a  consi-  was  impressed 
derable  time  afler  the  declarations  were  made.     Upon  an  indictment  Miction  ^hS"he 
for  murder,  a  question  arose  respecting  the  admissiblity  of  certain  should  rood 
declarations,  which  were  receivea  in  evidence,  as  the  dying  declara^  ^'®.'  ^^^  ^^\^' 
tions  of  the  deceased,  as  to  the  circumstances  attending  the  commis-  ^imissiblc. 
sion  of  the  crime,  and  as  to  the  number  of  persons  by  whom  he  had  though  the 
been  attacked.     The  injury  that  caused  the  death  was  done  on  the  ^^^^^  J^^"®  "°^ 
30th  of  September,  in  consequence  of  which  he  was  brought  home  tin  ^gome  days 
and  put  to  bed,  and  a  surgeon  was  sent  for  on  that  evening  to  attend  afterwards, 
him.     When  the  surgeon  arrived,  the  deceased  immediately  com-  *"<*  thou^'h  the 
plained  to  him  of  great  pain  in  his  chest,  and  particularly  of  his  side,  ^oJ^tl^nk  the 
and  of  great  difficulty  of  breathing.     The  surgeon  continued  to  case  ho|H«iess. 
attend  him  until  his  death  on  the  evening  of  the  1 0th  of  October  and  continues 
follovnng.     The  surgeon  in  his  evidence  said,  "  I  think  the  deceased  deceased  so 
did  not  speak  to  me  of  his  prospects  of  dying  during  that  time ;  I  until  the  day  of 
thought  his  state  dangerous ;  I  thought  his  complaint  was  of  that  ^"  ^^**^' 
nature  that  it  might  terminate  in  death.     Tlie  last  day  that  I  saw 
him,  the  10th  of  October,  I  was  certain  he  would  die  that  forenoon ; 
I  communicated  to  him  his  state,  I  told  him  the  case  was  hopeless ; 
I  made  no  communication  to  him  till  then  ;  I  did  not  consider  the 

(p)  Rex  ».  Spilsbury,  7  C.  &  P.   187.  (7)  Reg.  v.  Megson,  9  C.  \  P.  418. 

Ihe  report  docs  not  state  at  what  time  the  (r)  R.  &  M.  C.  C  R.  97. 

proposed  declaration  was  made. 
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case  quite  hopeless  till  then ;  I  always  told  him  there  was  danger, 
but  1  hoped  he  would  be  better;  I  held  out  hopes  to  him  of  his 
recovery;  I  do  not  know  whether  he  entertained  hopes  or  not;  he 
never  expressed  any  opinion  either  of  hope  or  apprehension  to  me  ; 
I  thought  there  was  a  probability  of  his  recovering  the  day  before  he 
died ;  I  at  first  thought  the  probabilities  were  against  him ;  I  ^d 
not  communicate  that  to  him.  In  consequence  of  this  evidence  of 
the  surgeon,  the  learned  Judge  confined  the  counsel  for  the  prosecu- 
tion, in  their  examination  of  the  witnesses,  to  inquiries  whether  any 
and  what  declarations  were  made  by  the  deceased  on  this  subject, 
after  the  time  the  surgeon  made  the  above  communication  to  him  of  his 
hopeless  state ;  but  no  such  subsequent  declarations  could  be  proved. 
This  failing,  it  became  material  to  inquire  further  as  to  the  prior 
hopeless  state  of  the  deceased,  and  his  consciousness  of  it  from 
the  commencement  of,  or  during  his  illness,  in  order  to  ascertain 
whether  declarations  alleged  to  have  been  made  by  him  during  his 
illness,  but  prior  to  the  above  communication  to  him  by  the  suiveon, 
were  admissible  in  evidence  or  not  To  this  point  a  witness,  of  the 
name  of  Anne  Newton,  stated,  '*  That  she  was  sent  for  to  the  de- 
ceased on  the  evening  of  the  30th  of  September,  near  eight  o'clock ; 
that  he  was  in  a  veiy  ill  state  indeed;  that  he  said  he  was  robbed 
and  killed ;  that  he  should  not  get  the  better  of  it ;  that  she  assisted 
in  putting  him  to  bed,  and  continued  to  attend  him  till  his  death ; 
that  during  that  time  he  spoke  of  dying,  and  said  he  would  not  con- 
tinue long,  a  few  days  would  finish  him ;  this  he  said  about  Tnesday ; 
that  he  complained  all  along  he  was  suie  he  would  not  get  better ; 
that  he  all  alone  said  he  never  would  get  better ;  that  he  never  missed 
saying  so  one  Say  before  the  latter  end."  This  witness  also  stated, 
^*  That  the  deceased  was  sixty-^ight  years  of  age,  and  was  in  a  very 
good  state  of  health  considering  his  years ;  that  she  was  a  none 
accustomed  to  attend  sick  people,  and  veiy  often  found  them  low 
spirited,  and  had  known  many  persons  say  they  should  uever  get 
Detter,  who  have  got  better ;  that  the  deceased  talked  in  that  way ; 
that  about  the  Tuesday  before  his  death  he  said  he  should  not  con- 
tinue many  days;  that  it  was  before  that  he  told  her  all  about  it; 
that  the  first  night  he  said  he  should  not  get  better,  and  he  continued 
to  say  so  till  the  last  day."  The  learned  Judge  was  not  disposed  to 
receive  on  this  evidence  the  declarations  of  the  deceased,  made  pre- 
vious to  the  sui]geon's  notifying  to  him  his  hopeless  state  as  above 
mentioned;  but  on  its  being  intimated  that  the  proof  would  be 
otherwise  insufficient  for  the  conviction  of  the  prisoners,  he  allowed 
them  to  be  ffiven  in  evidence,  and  reserved  the  question  as  to  the 
propriety  of  nis  doing  so  for  the  consideration  of  the  Judges.  Ac- 
coroingly  evidence  was  received  of  the  deceased's  declarations  made 
by  him  after  he  was  on  the  Thursday  evening  brought  home,  and 
had  said  that  he  was  robbed  and  killed,  and  should  not  eet  the  better 
of  it ;  and  also  at  different  times  afterwards  during  his  illness,  and 
previous  to  the  sui^eon's  communications  to  him  of  his  hopeless 
state,  as  above  mentioned ;  and  upon  that  and  other  evidence  the 
prisoners  were  convicted  of  the  murder.  The  Judges,  upon  consi* 
dering  the  case  reserved,  were  unanimously  of  opinion  that  the 
dying  declarations  of  the  deceased  were  properly  received  in 
evidence. 
Boimer^scase.       Upon  an  indictment  for  manslaughter  it  appeared  that  the  acci- 
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dent  which  occasioned  the  death,  occurred  early  on  Sunday  morning,  Dcclamtion 
and  the  surgeon  stated  that  he  saw  the  deceased  on  Sunday,  when  held  admissible 
he  found  him  with  six  ribs  broken,  and  other  injuries;  he  explained  ^on*of  all*^ 
to  him  the  nature  of  the  case  and  the  danger  he  was  in,  and  that  he  the  circum- 
could  not  expect  to  recover;  the  deceased  said  he  was  perfectly  stances, ibc 
convinced  of  the  state  he  was  in,  and  said  he  thouffht  it  would  soon  f^Tfrli^r"^ 
be  over  with  him,  and  that  he  must  go  out  of  the  world  unless  he  in  a  uyln^ 
wcu  relieved  by  medicine.     He  was  better  on  Monday,  but  worse  sta'C'  ""^^  '/- 
that  evening,  and  continued  to  get  worse  till  the  Saturday  following  *^"^*^'"  ^"  ^^* 
when  he  died.     After  the  Sunday  he  frecjuently  told  the  surgeon 
that  he  thought  it  would  soon  be  over  with  him,  without,  any  (juali- 
Jication ;  ana  the  sui^eon  never  heard  him  after  Sunday  express  any 
hope  that  his  skill  would  do  anything  for  him.     A  brother  and  son- 
in-law  of  the  deceased  proved  that  they  were  sent  for  by  him,  and 
saw  him  on  the  Wednesday,  and  that  he  told  them  he  could  not  live 
long,  and  could  not  recover.     On  that  day  the  deceased  told  his 
brother  that  he  wished  to  see  him  on  account  of  his  family,  as  he 
could  not  Uve  long ;  and  he  said  he  wished  his  brother  to  take  the 
management  of  his  affairs  and  family,  for  he  could  not  stop  in  this 
world  long.     A  clergyman  also  proved  that  he  siiw  the  deceased  on 
the  Wednesday,  and  told  him  he  thought  he  would  not  recover,  the 
deceased  shook  his  head  and  said  it  was  a  bad  job.     The  clergyman 
said,  "  Remember  you  are  a  dying,  I  hope  you  will  state  nothing 
but  the  truth."     lie  said  "  I  freely  forgive  the  man.     I  fear  I  am 
dying."     After  that  the  deceased  made  a  declaration.     The  deceased 
had  previously  asked  the  clei^man  to  make  his  will,  and  he  had  done 
so.     It  was  objected  that  the  declaration  made  on  the  Wednesday 
was  not  admissible.     The  observation  made  on  the  Sunday  showed 
that  the  deceased  entertained  some  hope,  and  therefore  the  declara- 
tion was  inadmissible,  and  such  declaration  must  be  made  under  the 
firm  belief  of  almost  immediate  death,  which  was  not  the  case  here, 
as  he  lived  till  the  Saturday,  {t)     Patteson,  J.,  "  1  am  of  opinion  that 
the  declaration  is  admissible.     The  surgeon  states  that  he  told  the 
deceased,  on  the  Sunday,  that  he  had  no  chance  of  recovery,  and  he 
then  said  he  thought  he  had  not,  unless  he  could  be  relieved  by  the 
surgeon :  but  on  the  Wednesday,  it  appears  from  the  evidence  of 
the  brother  and  son-in-law,  that  he  wanted  to  see  his  brother  on 
account  of  his  family,  and  said  he  could  not  live  long,  and  had  no 
hopes  of  recovery.     The  clergyman  says  he  told  him  he  was  a  dying 
man,  and  he  shook  his  head,  and  said  he  feared  he  was  dying.  Now 
it  has  been  held  that  it  is  not  necessary  that  the  deceased  should 
express  any  apprehension  that  he  is  a  dying  man,  but  that  you  may 

f;ather  it  from  the  circumstances.  That  was  held  in  Johns  case.(u) 
t  has  also  been  held  that  it  is  not  necessary  to  prove  expressions  of 
apprehension  of  immediate  danger.  Rex  v.  Mosley  {v)  seems  to  me 
to  go  the  whole  length  of  this  case.  Taking  all  the  circumstances 
tc^ether,  and  the  deceased  being  told  that  he  was  a  dying  man,  and 
assenting  to  it,  I  think  the  evidence  is  admissible."  {to)  So  where  a  Smith's  case. 
wound  was  inflicted  on  Tuesday,  and  the  surgeon  stated  that  he 

(*)  Rex  r.   Woodcock,  ante,   p.   762  ;  (o)  Antcy  p.  757. 

Rex  ».  Welbourn,  aftte,  p.   753;  Rex  v,  \w)  Rex  ©.   Bonner,  MSS.   0.    S.    G 

Christie,  anU^  p.  754  ;  and  Rex 'v.    Van  Hereford  Spr.  1834,  S.  C.  but  not  so  fully 

Batchcll,  anU,  p.  755,  were  cited.  reported,  (3  C.  &  P.  386. 

(«)  Post,  p.  761. 
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^       thought  it  mortal  from  the  first,  and  that  the  deceased  became  aware 
of  his  great  danger  on  the  Sunday ;  but  he  had  no  conversation  with 
the  deceased  on  the  subject  of  his  danger;  and  his  widow  stated 
that  the  morning  after  the  injury,  he  thought  he  should  recover; 
but  after  dinner  he  thought  he  should  not,  and  should  not  live  ;  and 
on  the  Thursday  morning  he  said  that  he  thought  he  should  not  get 
better ;  and  appeared,  from  all  that  passed  between  them,  to  believe 
that  he  shoula  die.     A  statement  was  made  by  the  deceased  after 
his  wife  left  him,  on  the  Thiursday,  and  he  died  on  the  Sunday  fol- 
lowing.    Gumey,  B.,  said  that  upon  the  evidence  of  the  surgeon 
alone  ne  should' have  doubted;  but  taking  it  in  conjunction  with 
that  of  the  widow,  he  thought,  and  Alderson,  B.,  agreed  with  him, 
that  enough  had  been  shown  to  render  the  evidence  admissible,  (x) 
Ashton's  case.    So  where  on  an  indictment  for  manslaughter,  it  appeared  that  the 
deceased  said  to  the  surgeon,  "  Shall  I  recover  ?"  the  surj^on  said 
"  No  f  and  at  that  time  he  thought  as  he  said.     The  patient  grew 
better;  the  surgeon  changed  his  opinion,  and  thought  she  might. 
The  patient  then  had  a  relapse,  and  again  asked  the  surgeon  if  she 
should  recover ;  the  surgeon  said,  "  I  think  you  will  not  recover." 
The  patient  replied,  "  I  think  so  too."     After  this  conversation,  but 
not  immediately,  a  declaration,  which  was  proposed  to  be  ^ven  in 
evidence,  was  made.     The  surgeon  had  in  the  meantime  attended 
the  deceased,  but  not  regularly.     The  question  was  not  repeated  by 
the  patient  on  any  of  his  subsequent  visits.     Alderson,  B.,  after  con- 
sulting Patteson,  J.,  held  the  aeclaration  admissible  as  a  dying  de- 
Fagent's  case,    claration.  (y)     So  where  upon  an  indictment  for  manslaughter,  it 
appeared  that  on  the  Saturday  of  the  week  preceding  the  death  of 
the  deceased,  she  expressed  an  opinion  that  sne  shoula  not  recover, 
and  that  she  made  a  declaration ;  but  it  also  appeared  that  after  she 
had  made  this  declaration,  she,  on  the  same  day,  asked  her  nephew 
if  he  thought  she  would  "  rise  again  ;"  but  it  was  proved  that,  on  a 
subsequent  day,  she  made  other  declarations,  at  times  when  she  was 
convinced  that  she  was  .dying.     Gaselee,  J.,  after  conferring  with 
Lord  Denman,  C.  J.,  held  that  the  declaration  made  on  the  Satur- 
day was  not  admissible,  but  that  the  other  declarations,  made  when 
Minton'8  case,  she  believed  her  recovery  hopeless,  might  be  received.  (2)     And  so 
where  the  prisoner  was  tried  for  the  rape  and  murder  of  a  girl  of 
sixteen,  who  lived  only  a  few  days  after  the  perpetration  of  the  oneDce, 
the  particulars  of  which  she  communicated  to  her  aunt,  but  did  not 
intimate  that  she  considered  herself  in  a  dying  state,  or  that  she  had 
any  apprehension  of  immediate  death.     It  appeared,  however,  that 
previous  to  making  this  declaration,  she  had  confessed,  been  absolved, 
and  had  received  extreme  imction  ft'om  a  priest,  and  that  these  are 
considered  the  last  rites  administered  in  the  Catholic  Church,  and 
are  esteemed  sacraments  by  its  disciples.     Lord  Eilwarden,  C.  J., 
with  the  concurrence  of  Kelly,  J.,  admitted  these  declarations  in 
evidence,  (a) 

(x)    Smith's    case,    ]    Lew.    81.      In  a  dyins  declaration,  althouffh  seteral  veeks 

Craven's  case,  1  Lew.  77,  a  person  who  before  ms  death,  and  stated  that  tbe  solject 

had  been  confined  to  his  bed  for  weeks,  said  had  been  lately  before  the  Judges,  and  hii 

to  the  surgeon,  "  I  am  afraid,  doctor,   I  mind  was  made  up  about  it. 

shall  never  get  better,"  and  shortly  after-  (y)  Ashton*s  case,  2  Lew.  147. 

wards  died.     Hullock,  B.,  held  that  an  ac-  (z)  Sex  v,  Fagent,  7  C.  &  P.  238. 

count  given  by  the  deceased  to  the  doctor  (a)  Minton*s  case,  1   M'Nally  Ev.  386. 

after  this  declaration   was  receivable    as  Rose  Cr.  Ev.  30. 
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It  is  not  necessary  that  the  deceased  should  express  any  appre-  The  deceascid 
hension  of  danger ;  for  his  consciousness  of  approaching  death  may  ^^^  "^ot  ex- 
be  inferred^  not  only  from  his  declaring  that  he  knows  his  danger,  Eension^of  ^ 
but  from  the  nature  of  the  wound,  or  state  of  illness  or  other  circum-  danger. 
stances  of  the  case.     And  if  it  may  reasonably  be  inferred  from  the 
nature  of  the  wound,  the  state  of  illness,  and  other  circumstances, 
that  the  deceased  was  sensible  of  his  danger,  his  declarations  are 
admissible.  (6)     All  the  Judges  agreed  at  a  conference  in  Easter  ^j,  conscious- 
Term  1790,  that  it  ought  not  to  be  left  to  the  )ury  to  sav.  whether  nessisaques- 
the  deceased  thought  he  was  dying  or  not ;  for  that  must  be  decided  fj^^'J^f®' ***® 


by  the  Judge  before  he  receives  the  evidence,  (c)  And  such  has  J"^®* 
Been  the  uniform  practice  in  all  the  recent  cases.  "  The  question 
whether  any  particular  piece  of  eyidence  be  admissible  is,  upon 
principle,  always  to  be  determined  by  the  Judge.  But  in  the  case 
under  consideration  that  question  depends  on  a  difficult  preliminary 
investigation  of  fact,  much  more  witnin  the  province  of  juries  than 
of  Judges ;  and  where  the  evidence  is  admitted,  it  is  scarcely  to  be 
expected  that  juries  vrill  pay  implicit  obedience  to  the  decision  of 
the  Judge,  founded  as  it  is  on  a  conclusion  of  fact,  a  subject  upon 
which  the  constitution  regards  them  as  peculiarly  competent  to  form 
a  right  opinion."  {d) 

The  circumstances,  under  which  the  declarations  were  made,  are  As  to  what 
to  be  shown  to  the  Judge,  and  he  will  hear  all  that  the  deceased  has  j  *!^"  ^{l® 
said  relative  to  his  situation,  and  will  inquire  into  the  state  of  illness  inqmrcr* 
in  which  he  was ;  the  opinions  of  medical  and  other  persons  as  to  his 
state,  and  whether  they  were  made  known  to  the  deceased ;  the 
conduct  of  the  deceasea  in  settling  his  affiiirs ;  in  making  his  will ; 
giving  directions  as  to  his  funeral  or  family ;  and  whether  he  had  re- 
course to  those  consolations  and  rites  of  religion,  which  are  appropriate 
to  the  last  sad  hours  of  departing  mortality;  in  a  word,  into  every  fact 
and  circumstance,  which  may  tend  to  throw  light  upon  the  state  of 
mind  of  the  deceased  at  the  time  when  the  declaration  was  made ;  in 
order  the  better  to  enable  him  to  arrive  at  a  satisfactory  determina- 
tion as  to  whether  the  evidence  be  admissible  or  not  {e) 

It  is  a  general  rule  that  dvin^  declarations,  although  made  with  a|On1yadmis- 
full  consciousness  of  approaching  death,  arc  only  admissible  in  ^v^"|u^*fi7^®j  ^^ 
dence  where  the  death  of  the  deceased  is  the  subject  of  the  charge.  Iu!l^/;,  ^^ 
md  the  circumstances  of  the  death  the  subject  of  the  dying  declara-Bsubjcctofthe 


(&)  John's  case.  1  East,  P.  C.  c.  5, 
8.  124,  p.  357,  by  the  decision  of  all  the 
Judges  in  1790.  Woodcock's  case,  1 
Leach,  500.  Dingler's  case,  2  Leach,  561. 
Rex  e.  Bonner,  6  O.  &  P.  386,  Patteson, 
J.  Reg.  V.  Perkins,  2  Moo.  C.  C.  R.  135, 
posty  p.  766> 

(e)  John's  case,  1  East,  P.  C.  c.  124, 
p.  357.  WeIboQm*8  case,  ibid.,  358.  S.  P. 
resolved  by  all  the  Judges  in  Mich.  Term. 
1792.  Rex  v.  Hucks,  I  Stark.  N.  P.  C. 
523.  In  Woodcock's  case,  tried  in  1789, 
Eyre,  C.  B.,  left  it  to  the  jury  to  consider 
whether  the  deceased  thought  she  was 
dying  or  not. 

(</)  1  Phill.  Ev.  291.  It  has  frequently 
occurred  to  the  Editor  that  in  this  and 
similar  cases  where  a  particular  indepen- 
dent fact  is  to  be  ascertained,  it  would 
be  an  expedient  courio  to  take  the  opinion 


of  the  jury  separately  as  to  that  fact  alone. 
At  one  time  it  was  the  practice  in  cases  of 
indictments  for  a  subsequent  felony  first  to 
leave  the  question  of  the  subsequent  felony  to 
the  jury,  and  afterwards  that  as  to  the  identity 
of  the  party.  This  practice  might  afford  a 
precedent  for  establishing  such  a  practice  as 
that  suggested  ;  which  it  is  submitted  would 
be  advantageous,  as  it  would  relieve  the 
Judge  from  the  painful  responsibility  of 
deciding  on  a  question  of  fact ;  and  the 
more  so  as  it  is  conceived  the  jury  are  not 
bound  by  the  decision  of  the  Judge  that 
the  declarations  are  admissible  to  giro 
credit  to  the  testimony  of  the  witness  who 
proves  them.  C.  S.  G. 

(«)  See  Rex  o.  Van  Butchell,  ante,  p. 
755,  per  Bolland,  B.  Rex  r.  Spilsbury, 
atUt,  p.  757,  per  Coleridge,  J. 
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Declaration  of 
oife  of  two 
persons  dying 
from  the  same 
act. 


tion.  (/)  In  a  late  case  the  defendant  having  been  convicted  of 
peijuryy  a  rule  nisi  for  a  new  trial  was  obtained ;  whilst  that  was 
pending,  the  defendant  shot  the  prosecutor :  and  on  showing  cause 
against  the  rule,  an  affidavit  was  tendered  of  the  dying  dedaration 
oi  the  latter,  as  to  the  transaction  out  of  which  the  prosecution  for 
peijury  arose.  It  was  held  according  to  the  rule  above  stated  that 
the  affidavit  could  not  be  read,  {g)  In  the  case  of  Rex  v.  HtUchut- 
son,  (A)  tried  before  Bayley,  J.,  the  prisoner  was  indicted  for  admin- 
istering savin  to  a  woman  pregnant,  but  not  quick  with  child,  with 
intent  to  procure  abortion.  The  woman  was  dead,  and  for  the  jm>- 
secution,  evidence  of  her  dying  declaration  upon  the  subject  was 
tendered.  The  learned  Judge  rejected  the  evidence,  observing  that 
although  the  declaration  mignt  relate  to  the  cause  of  the  death,  still 
such  declarations  were  admissible  in  those  cases  alone  where  the 
death  of  the  party  was  the  subject  of  inquiry. 

But  where  two  persons  died  from  the  same  act  of  poisoning,  the 
declaration  of  one  was  held  admissible  on  the  trial  of  the  prisoner 
for  the  murder  of  the  other.  On  an  indictment  for  poisoning  King, 
it  appeared  that  the  poison  was  administered  in  a  cake,  which  the 
deceased  eat  for  breakfast,  immediately  after  which  he  was  taken  ill, 
and  his  maid  servant,  who  was  present,  and  had  made  the  cake,  said 
that  she  was  not  afraid  of  it,  and  thereupon  cat  of  it,  and  was  in 
consequence  poisoned  and  died.  Her  dying  declarations  (made 
after  she  knew  of  her  master's  death,  and  was  conscious  of  her  own 
approaching  death,)  as  to  the  manner  in  which  she  had  made  the 
cake,  and  that  she  had  put  nothing  bad  in  it,  and  that  the  prisoner 
was  present  eating  his  breakfast  at  one  end  of  the  table  while  she  was 
making  the  cake  at  the  other  end  of  it,  ,were  tendered  in  evidence, 
and  objected  to  on  the  ground  that  the  only  person  whose  dving 
declarations  could  be  received  in  evidence  was  the  peison  whose 
death  formed  the  subject  of  inquiry  at  the  trial ;  and  the  preceding 
case  was  relied  upon.  But  Collman,  J.,  after  consulting  Jrarke,  B., 
expressed  himself  of  opinion  that,  as  it  was  all  one  transaction, 
the  declarations  were  admissible,  and  accordingly  allowed  them  to 
go  to  the  jury ;  but  he  said  he  would  reserve  the  point  for  the  opinion 
of  the  Judges,  (i) 

The  declarations  of  the  deceased  are  admissible  only  to  those  thinf^s 
to  which  he  would  have  been  competent  to  testify,  if  sworn  in  the 
case.     They  must,  therefore,  in  general  speak  to  facts  only,  and  not 


(/)  By  Abbott,  C.  J.,  Rex  v.  Mead, 
2  B.  &  C.  605.  In  trials  for  robbery  the 
dying  declarations  of  the  party  robbed  were 
held  inadmissible  by  Mr.  Justice  Baylcy, 
on  the  Northern  Spring  Circuit,  1 822,  and 
by  Mr.  Justice  Best  on  the  Midland  Spring 
Circuit,  1822.  And  in  Rex  e.  Lloyd,  4  C. 
&  P.  233,  by  Holland,  B.  In  Rex  t.  Mead, 
tii^hi,  in  the  argument  for  the  admissibility 
of  the  evidence,  the  counsel  cited  the  case 
of  Wright  F.  Littler,  3  Burr.  1244.  in 
which  evidence  of  a  dying  confession  of  the 
subscribing  witness  to  a  deed  was  held 
admissible,  and  a  case  mentioned  by  Lord 
Ellcnborough,  C.  J.,  in  6  East,  195,  in  which 
Heath,  J.,  received  the  confession  of  an 
attesting  witness  to  a  bond,  who  in  his 
dying  moments  begged  pardon  of  Heaven 


for  having  been  concerned  in  forging  the 
bond  :  Abbott,  C.  J.,  remarked  that  these 
cases  were  peculiar,  inasmuch  as  the  decla- 
rations amounted  to  a  confession  by  the 
paries  themselves  of  heinous  offences  which 
they  had  committed.  See  the  ofaaervatioiis 
of  the  Court  of  Exchequer  in  Stobart  r. 
Dryden,  1  M.  &  W.  615,  which  render 
it  at  least  very  doubtful  whether  dyiog 
declarations  would  at  the  present  day  be 
admissible  in  any  civil  suit  1  PbilL  Er. 
280. 

(  g)  Rex  V.  Mead,  2  B.  &  C.  605. 

(h)  2  B.  &  C.  608,  in  note  to  Bex  r. 
Mead. 

(i>  Rex  V.  Baker,  2  M.  &  Rob.  53. 
The  prisoner  was  acquitted. 
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to  mere  matters  of  opinion,  and  must  be  confined  to  what  is  relevant 
to  the  issue,  {j) 

The  declaration  of  a  convict  at  the  moment  of  execution  cannot  Dying  decU- 
be  given  in  evidence  as  a  dying  declaration:  for  as  an  attainted  ration  of  a 
convict  he  could  not  have  been  admitted  to  give  testimony  upon  ^^"^  ' 
oath,  andi  the  dying  declarations  of  such  a  person  cannot,  con- 
sistently with  the  principles  of  justice,  be  considered  as  better 
evidence  than  his  testimony  on  oath  would  have  been  if  he  had 
been  alive,  {k)    The  dyine  declaration  of  an  accomplice  is  admis-  <>f  *n«ccoin. 
sible ;  {I)  but  this  can  onnr  happen  where  the  prisoner  is  charged  ^  *^' 
with  assisting  in  the  self-aestniction  of  the  accomplice :  for  it  nas 
already  appeared  that  dying  declarations  are  never  admissible,  ex- 
cept where  the  death  of  the  person  who  made  them  is  the  subject 
of  the  indictment. 

It  is  no  objection  to  the  admission  of  a  dying  declaration,  that  a  parol  djing 
the  deceased  made  a  subsequent  statement  to  a  ma^strate,  which  decUratioo  is 
was  taken  down  in  writing,  and  is  not  produced.     In  the  case  of  J^^jj^^^ui^ 
Rex  V.  Itecuon  and  Tranter,  {m)  three  several  declarations  had  sequent  one    * 
been  made  by  the  deceased  in  the  course  of  the  same  day  at  the  was  made  and 
successive  intervals  of  an  hour  each ;  the  second  had  been  made  ^^^  ^ 
before  a  maffistrate,  and  reduced  into  writing,  but  the  others  had 
not;  the  onginal  written  statement  taken  before  the  magistrate, 
was  not  produced,  and  a  copy  of  it  was  rejected.     A  question 
then  arose,  whether  the  first  and  third  decliurations  could  be  re- 
ceived ;  and  Pratt,  C.  J.,  was  of  opinion  that  they  could  not,  since 
he  considered  all  three  statements  as  parts  of  the  same  narrative, 
of  which  the  written  examination  was  the  best  proof:  but  the  other 
Judges  held  that  the  three  declarations  were  three  distinct  facts, 
and  that  the  inability  to  prove  the  second  did  not  exclude  the  first 
and  third ;  and  evidence  of  those  declarations  was  accordingly  ad- 
mitted, {n) 

But  if  the  statement  of  the  deceased  was  committed  to  writing,  When  in  j^^Z 
and  iiffned  hy  him  at  the  time  it  was  made,  it  has  been  held  essential  writing.  '     ' 
that  the  writing  should  be  produced  if  existing,  and  that  neither  a  ^^J^t?V^_^         ; 
copy  nor  parol  evidence  of  the  declaration  could  be  admitted  to  g^^]/?  \^j^ffu. 
supply  the  omission,  (o) 

n  the  statement  of  the  deceased  has  been  taken  on  oath  before  a  When  taken 
ma^strate,  but  is  inadmissible  as  a  deposition,  in  consequence  of  ^°  *'"^''' 
the  prisoner  not  having  been  present  when  it  was  taken ;  it  is  ad- 
missible as  a  declaration  in.  articulo  mortis^  if  taken  under  such 
circumstances,  as  would  render  such  a  declaration  receivable  in 
ovidence.  (p) 

It  is  not  necessary  that  the  examination  of  the  deceased  should  As  to  the 
be  conducted  after  the  manner  of  interrogating  a  witness  in  the  ("^fu^^^!^^ 

ments. 


f 


U)  Greenl.  £v.  190.  1  Pbill.  £v.  291. 
Rex  p.  Sellers,  Carr.  Sapp.  233. 

(k)  Drummond's  caae,  1  Leach,  337, 
cor.  Eyre,  B.,  and  Gould,  J, 

(/)  Tinkler's  case,  1  East,  P.  C.  354. 

(m)  1  Stra.  499.  6  St  Tr.  502.  2 
Stark.  £v.366. 

(»)  Acoordinff  to  the  report  in  the  State 
Tnals,  the  Chic?  Justice  and  Mr.  Justice 
Powys,  deemed  the  evidence  inadmissible. 


At  all  events  it  appears  the  evidence  vras 
received.  Sir  John  Strange  vras  one  of  the 
counsel  in  the  cause. 

(o)  Greenl.  Ev.  190,  citing  Rex  v.  Gay, 
7  C.  &  P.  230.  Trowter*s  case,  12  Vin. 
Abr.  118,  119.  Leach  o.  Simpson,  in  Scac. 
Pasch.  1839,  1  Law.  &  Eq.  Rep.  58. 

(/>)  Rex  V.  Dingier,  2  Leach,  561. 
Rex  9.  Gallaghan,  ArNally  Ev.  385,  Rose. 
Cr.  Ev.  33. 
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In  fayour  of 
^he  prisoner. 


Priioncrin  bis 
defence  may 
show  the  state 
of  mind  or 
character  of 
tho  deceased. 


case ;  though  any  departure  from  this  mode  may  affect  the  value 
and  credibility  of  the  declarations.  Therefore,  it  is  no  objectioD 
to  their  admissibility^  that  they  were  made  in  answer  to  leading 
questions,  or  obtained  by  pressing  and  earnest  solicitation,  {q) 
Where  a  surgeon,  in  a  case  of  murder,  was  called  to  prove  a  dying 
declaration,  and  stated  that  he  put  questions  to  the  deceased  for 
the  purpose  of  ascertaining  whether  it  would  be  necessary  for  a 
magistrate  to  come  to  her  nouse  to  take  her  examination,  and  it 
was  objected  that  the  statement  being  in  answer  to  questions,  and 
not  a  connected  continuous  statement  flowing  from  herself  could 
not  be  received;  it  was  held  that  the  declaration  was  admissible,  (r) 

But  whatever  the  statement  may  be,  it  must  be  complete  in 
itself;  for  if  the  declarations  appear  to  have  been  intended  by  the 
dying  man  to  be  connected  with  and  qualified  by  other  statements, 
which  he  is  prevented  by  any  cause  from  making,  they  will  not  be 
received,  (*) 

The  dying  declarations  of  the  deceased  are  not  only  admissible 
against  a  prisoner,  but  also  in  his  favour.  Upon  an  indictment  for 
manslaughter,  a  surgeon  stated,  that  the  deceased  seemed  perfectly 
sensible  of  the  dangerous  state  he  was  in,  and  said  he  knew  be 
could  not  get  better,  and  afterwards  said,  ^^  I  don't  think  he  would 
have  struck  me  if  I  had  not  provoked  him ;"  Coleridge,  J.,  at  finst 
expressed  some  doubt  whether  he  ought  to  receive  the  statement ; 
but  afterwards  received  the  evidence ;  observing  that  it  might  have 
an  influence  on  the  amount  of  punishment  (t) 

As  the  declarations  of  a  dying  man  are  admitted,  on  a  supposi- 
tion that  in  his  awful  situation  on  the  confines  of  a  futiurc  world, 
he  had  no  motives  to  misrepresent,  but,  on  the  contrar}',  the 
strongest  motives  to  speak  without  disguise  and  without  malice, 
it  necessarily  follows,  that  the  party  against  whom  they  are  pro- 
duced in  evidence,  may  enter  into  the  particulars  of  his  state  of 
mind  and  of  his  behaviour  in  his  last  moments,  or  may  be  allowed 
to  shew,  that  the  deceased  was  not  of  such  a  character,  as  was 
likely  to.be  impressed  by  a  religious  sense  of  his  approaching  dis- 
solution. («) 


(q)  Greenl.  Ev.  190,  citing  Rex  v. 
Fagent,  infra.  Commonwealth  o.  Vass,  3 
Leigh  R.  7B6.  Rex  v.  Reason,  1  Str. 
499.  Rex  v.  Woodcock,  2  Leach,  561, 
and  see  Rex  o.  Welboum,  ante,  p.  753. 

(r)  Rex  0.  Fagent,  7  C.  &  P.  238, 
Gaselee,  J. 

(a)  GreenL  Ev.  190,  citing  Common- 
wealth o.  Vass,  3  Leigh  R.  797. 

(0  Rex  v.  Scaife,  I  M.  &  Rob.  551. 
The  ground  upon  which  dying  declarations 
are  admissible  being  that  they  are  tanta- 
mount to  statements  made  upon  oath  in  the 
presence  of  the  prisoner,  and  such  state- 
ments being  clear!  v  admissible  if  in  favour 
of  the  prisoner,  there  seems  no  reason 
to  doubt  the  propriety  of  admitting  a  dying 
declaration  which  is  in  favour  of  the  pri- 
soner. Indeed  almost  every  case  of  man- 
slaughter, in  which  such  declarations  have 
been  admitted  is  an  authority  to  that  effect, 
as  the  prim^  facte  presumption  is,  that  the 


prisoner  had  murdered  the  deceased.  And. 
moreover,  a  declaration  in  favour  of  a  pri- 
soner must  ever  bo  taken  to  be  more  likely  to 
be  true ;  as  it  is  not  probable  that  a  person 
should  make  a  statement  favourable  to  the 
person  who  has  inflicted  a  mortal  injnrT 
upon  him,  but  rather  the  contrary.  C.  8.  G. 
(tf)  1  Phil.  Ev.  289.  In  Reg.  r. 
Macarthy,  Gloucester  Sum.  Ass.  1842,  the 
case  on  the  part  of  the  prosecution  was  that 
the  prisoner  had  assaulted  the  deceased, 
and  that  the  deceased  followed  the  prisoner 
along  several  streets  for  the  puq>09e  of 
giving  him  into  the  custody  of  the  police ; 
and  Erskine,  J.,  permitted  the  counsel  lor 
the  prisoner  to  cross-examine  the  vritnenet 
for  the  prosecution  as  to  the  bad  character 
of  the  deceased,  in  order  to  show  that  the 
prisoner    might    have    had   a    reasonable 

frround  for  supposing  that  the  deceased  foi- 
owed  him  for  the  purpose  of  robbing  him. 
C.  S.  G. 


_j 
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If  a  child  be  too  young  to  be  capable  of  feeling  the  i^Iifi^ous  ob-  If  a  child  be 
ligation  of  an  oath,  hid  declarations  are  inadmissible,     upon  an  ^  ^^^  *^r 
indictment  for  the  murder  of  a  child  aged  four  years,  a  statement  an<kretanding 
made  by  the  child  to  her  mother  shortly  before  her  deaths  as  to  the  tbe  reli^ous 
manner  in  which  she  had  been  treated  by  the  prisoners  was  offered  obligation  of 
in  evidence.     Park,, J.  A.  J.,  "  We  allow  the  declaration  of  persons  declM-ations 
in  articulo  mortis  to  be  given  in  evidence,  if  it  appear  that  the  are  inadmis- 
person  making  such  declaration  was  then  under  a  deep  impression  "^^^* 
that  he  was  soon  to  render  an  account  to  his  Maker.     JNow,  as  this 
child  was  but  four  years  old,  it  is  quite  impossible  that  she,  however 
precocious  her  mind,  could  have  had  that  idea  of  a  future  state, 
which  is  necessary  to  make  such  a  declaration  admissible.     In  the 
deposition  of  the  mother,  I  find  it  stated,  that  the  deceased  asked 
the  deponent  to  lie  down  by  her,  which  she  did,  and  that  on  the 
child's  asking  her  how  long  she  would  lie  by  her,  the  mother  re- 
plied that  she  would  lie  by  her  till  she  got  up ;  and  that  upon  her 
saying  this,  the  deceased  said  that  she  should  never  get  up  any 
more ;  and  then  went  on  to  tell  her  mother  of  sonvething  that  haa 
happened.     Now,  this,  though  it  shows  that  the  deceased  thought 
she  was  dying,  does  not  show  that  she  had  any  idea  of  a  future 
state ;  indeed,  I  think,  that  from  her  age  we  must  take  it  that  she 
could  not  have  had  any  idea  of  that  kind."  (v) 

But  if  a  child  be  of  intelligent  mind,  and  fully  comprehends  the  But  if  a  child 
nature  of  an  oath,  and  the  consequences,  in  a  fiiture  state,  of  telling  ^^  '^"^'y 
a  &lsehood,  his  declarations,  made  under  the  apprehension  and  ex-  nature  of  an 
pectation  of  immediate  death,  are  admissible  in  eviaence.  Thus,  where  oath  bis  decla- 
upon  a  trial  for  murder,  it  appeared  that  the  deceased,  who  was  2J!°'**.y®  * 
a  little  more  than  ten  years  old,  received  a  severe  wound  from  a  gun  m^de  under 
on  one  day,  of  which  he  died  the  following  morning ;  and  in  order  to  the  apprehen- 
show  his  state  when  certain  declarations  were  made  on  the  evening  ?P"  of  imme- 
after  he  was  wounded,  a  surgeon  was  exammed,  who  said,  "  I  was 
of  opinion  the  boy  could  not  survive  many  days.     I  said  to  him, 
*  My  good  Ijoy,  you  must  know  you  are  lalxHiring  now  under  a  very 
severe  injury,  which  in  all  probability  you  will  not  recover  fh>m, 
and  the  effects  of  it  will  most  likely  kill  you.^     My  &ther  asked  him 
if  he  was  perfectly  conscious  where  he  should  go  if  he  told  a  lie, 
and  where  he  should  expect  to  go  if  he  told  the  truth  on  the  sub- 
ject    In  answer  to  the  nrst  he  said  he  should  expect  to  go  to  hell ; 
and  to  the  latter  that  he  should  go  to  Heaven.     My  father  said  nearly 
similar  words  to  what  I  said  myself.     When  he  was  told  that  he 
was  not  likely  to  recover,  I  could  see  a  change  in  the  expression  of 
his  countenance.     The  appearances  of  tears  came  into  his  eyes,  and 
an  appearance,  such  as  it  is  difficult  to  describe, — an  appearance  of 
distress;  but  he  said  nothing,  that  I  can   remember,  expressing 
either  assent  or  dissent.     My  father  said  to  him,  ♦  You  may  re- 
cover, though  in  all  probability  you  will  not.' "     The  father,  also  a 
suigcon,  said,  ^^  I  said  to  the  deceased,  after  feeling  his  pulse  and 
examining  the  wound,  ^  My  little  man,  you  appear  to  me  to  be 
much  more  sensible  than,  from  the  nature  of  the  accident  you  have 
received,  I  should  have  expected.     It  is  impossible  for  me  to  say 

(p)  Rex  o.  Pike,  3  C.  &  P.  598.    Park,      the  case  was  tried,  and  be  quite  agreed 
J.  A.  J.,  bad  consulted  Parke,  J.,  before      with  the  view  of  the  case  stated  in  the  text. 
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whether  you  may  survive  the  injury  or  not  I  think  it  more  than 
probable  that  you  will  not,  and  that  you  may  be  dead  before  morn- 
ing/ I  then  asked  him  If  he  was  aware  of  the  nature  of  an  oatL 
He  made  no  reply.  I  then  said,  ^  If  you  don't  tell  the  truth,  and 
how  this  accident  occurred,  where  do  you  expect  to  go  ?*  He  then 
said,  ^  to  helL'  ^  If  you  do  speak  the  truth,  I  suppose  you  expect 
to  go  to  Heaven.'  He  made  no  reply.  I  then  told  him^  '  1  pot 
these  questions  to  you,  that,  in  case  ot  your  death,  the  truth  of  the 
accident  may  be  ascertained,'  or  words  to  that  effect.  I  don't  think 
he  made  any  reply.  He  expressed  no  opinion  as  to  his  state."  On 
cross-examination  he  said,  '^  I  said  you  may  recover;  it  is  impos- 
sible for  me  to  say,  but  I  don't  think  it  likely  that  you  vnll  be  alive 
by  the  morning."  The  child  appeared  at  tne  time  in  a  very  de- 
bilitated state  from  the  injury,  but  he  appeared  to  be  a  very  quick 
intelligent  child.  Upon  a  case  reserved,  it  was  contendeo,  that 
there  was  not  sufficiently  strong  proof  to  show  that  there  was  a 
perfect  belief  in  the  mind  of  the  deceased  of  approaching  death, 
and  that  the  apprehensions  of  death  in  a  child  were  not  enough  to 
render  his  declarations  admissible,  unless  he  was  shown  to  be  aware 
of  the  nature  of  an  oath;  but  the  Judges  were  unanimoffisly  of 
opinion  that  the  statements  were  receivable  if  made  under  the  ap- 
prehension and  expectation  of  immediate  death,  and  they  all, 
(except  Bosanquet,  J.,  Patteson,  J.,  and  Coleridge,  J.)  thought 
they  were  so  made  and  receivable,  (u?) 
Ofthe  effect  of  With  respect  to  the  effect  of  dying  declarations,  it  is  to  be  ob- 
dyingrdeclaiu.  ggrved,  that  though  such  declarations,  when  deliberately  made, 
under  a  solemn  and  religious  sense  of  impending  dissolution,  and 
concerning  circumstances,  in  respect  of  which  the  deceased  was  not 
likely  to  have  been  mistaken,  are  entitled  to  great  weight  (x)  if 
clearly  and  distincdy  proved,  yet  it  is  always  to  Be  recollected  that 
the  accused  has  not  had  the  opportunity  of  cross-examination — a 
power  quite  as  essential  to  the  eliciting  of  the  whole  truth,  as  the 
obligation  of  an  oath  can  be,  and  without  which  no  statement  made 
on  oath,  however  solemnly  administered,  is  admissible  under  any 
other  circumstances ;  and  that  where  the  deceased  had  not  a  deep 
and  strong  sense  of  accountability  to  his  Maker,  and  an  enlightened 
conscience,  the  passion  of  anger  and  feelings  of  revenge  may,  aa 
they  have  not  unfirequendy  been  found  to  do,  affect  the  truth  and 
accuracy  of  his  statements,  especially  as  the  salutary  and  restrunine 
fear  of  punishment  for  perjury  is,  in  such  cases,  withdrawn.  And 
it  is  further  to  be  consiaered  that  the  particulars  to  which  the  de* 
ceased  has  spoken,  were  in  general  Ukely  to  have  occurred  under 
circumstances  of  confusion  and  surprise,  calculated  to  prevent  their 
being  accurately  observed,  and  leading  both  to  mistakes  as  to  the 
identity  of  the  persons  and  to  the  omission  of  facts  essentially  im- 
portant to  the  completeness  and  truth  of  the  narrative,  (y)  When 
a  party  comes  to  the  conviction  that  he  is  about  to  die,  he  is  in  the 
same  practical  state  as  if  called  on  in  a  Court  of  justice  under  the 
sanction  of  an  oath,  and  his  declarations  as  to  the  cause  of  his  death 
are  considered  equal  to  an  oath,  yet  they  are  nevertheless  open  to 

(w)  Reg.  o.  Perkins,  2  Moo.  C.  C.  R.      bury,  anto,  p.  757. 
135.    9  C.  &  P.  395.  S.  C.  {y)  OrcenK  £v.  192.     1  Phiil.  Ev.  292. 

(x)  See  per  Coleridge,  J.,  Rex  v.  Spils^ 
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observation.  For  thoueh  the  sanction  is  the  same,  the  opportunity 
of  investigating  the  truth  is  very  different,  and  therefore  tiie  .accused 
is  entitled  to  every  allowance  and  benefit  that  he  may  have  lost  by 
the  absence  of  the  opportunity  of  more  full  investigation  by  the 
means  of  cross-examination,  {z)  It  may  be  added  also,  that  the 
decease<l  in  many  cases  is  labouring  under  injuries  which  may  affect 
the  brain,  and  prevent  the  possibility  of  reason  guiding  the  words  that 
may  be  uttered,  and  yet  the  means  of  ascertaining  the  state  of  his 
mind  may  be  such  as  to  render  it  in  the  highest  d^ree  difficult  to 
discover  whether  a  statement  has  been  macle  under  a  morbid  de- 
lusion of  the  mind,  or  in  the  tranquil  exercise  of  calm  reason, 
operated  upon  alone  by  the  awful  consciousness  that  he  must  almost 
immediately  render  an  account  to  an  all-knowing  Creator. 
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ditionary  reputation  is  evidence :  (i)    and  the  declarations  of  old 

persons  deceased  have  been  admitted  in  such  cases,  although  they 

v?ere  parishioners  and  clsdmed  rights  of  common  on  the  wastes 

which  their  evidence  had  a  tendency  to  enlaive.  (c)     But  although 

ji  general  reputation  is  evidence  on  a  question  of  boundary  or  custom, 

it  yet  the  tradition  of  a  particular  fact,  (as  that  turf  was  dug  or  a  post 

I  put  down  in  a  particular  spot)  is"not  admissible,  (rf) 

Declarations  or  statements  made  by  deceased  persons,  where  they 
appear  to  be  against  their  own  interests,  have  inmany  cases  been 
jadmitted :  as  entries  in  their  books  charging  themselves  with  the 
receipt  of  money  on  account  of  a  third  person,  {e)  or  acknowletlging'^ 
the  paymei^  of  money  due  to  themselves.  (/)  Thus  a  written 
memorandum  by  a  deceased  man-midwife,  stating  that  he  had 
delivered  a  woman  of  a  child  on  a  certain  day,  and  referring  to  his 
ledger  in  which  a  charge  for  his  attendance  was  marked  as  paid, 
was  thought  by  the  Court  of  King's  Bench  to  have  been  properly 
received  in  evidence,  upon  an  issue  as  to  the  child's  age.  {g)  iSo 
where  the  point  in  issue  was  whether  a  certain  waste  was  the  soil 
of  the  defendant,  entries  by  a  steward,  since  deceased,  of  money 
received  by  him  from  different  persons  in  satisfaction  of  trespasses 


Hearsay  in 
proof  of  public 
rights,  boun- 
daries of 
parishes,  &c. 


Heareay  of 
deccMed 
persoDsmaking 
statements 
agaJMt  their 
own  interest. 


(z)  Ashton*8  case,  2  Lew.  147,  per 
Alderson,  B.  A  striking  instance  of  the 
danger  of  trusting  to  statements  made  after 
a  mortal  wound  has  been  inflicted  occurred 
in  Reg.  o.  Macartby,  Gloucester  Sum.  Ass. 
1842.  The  prisoner  was  indicted  for 
murder,  and  the  deceased  had  been  stabbed 
by  the  prisoner  whilst  he  was  pursuing  him 
in  order  to  give  him  into  custody  for 
an  assault,  and  the  deceased  expressly 
stated  that  the  prisoner  had  knocked  him 
down,  but  two  companions  of  the  deceased, 
who  were  present  during  the  whole  time, 
distinctly  proved  that  the  deceased  was  not 
knocked  down  at  all.     C.  S.  G. 

(a)  1  Phill.  £▼.  238.  But  to  prove 
prescriptive  rights  strictly  private,  it  is 
doubtful  whether  hearsay  evidence  is  ad- 
missible, see  1  Phill.  Ev.  241.  1  Stark. 
Ev.  33.    Rose.  £v.  28. 

Q})  Nicholls  9.  Parker,  14  East,  331,  in 
note  to  Outram  v,  Morewood. 


(c>  Ibid.  But  such  declarations  must 
not  have  been  made  po»i  litem  motam,  that 
is,  after  the  very  same  point  or  question 
has  become  the  subject  of  controversy.  Rex 
V,  Cotton,  3  Campb.  444.  1  Phill.  Ev. 
260. 

(d)  Weeks  v.  Sparke,  1  M.  &  S.  680. 
Ireland  o.  Powell,  Peake*s  Ev.  15  cor, 
Cbambre,  J.  Chatileld  v.  Frier,  1  Price^ 
256.     1  Phill.  Ev.  245. 

(e)  1  Phill.  Ev.  293.  Middleton  v. 
Melton.  10  B.  &  C.  317. 

(/)  Ibid. 

(g)  Uigham  v.  Ridgway,  10  East,  109. 
Entries  in  the  land-tax  collector's  books,, 
stating  A.  B.  to  be  rated  for  a  particular 
house,  and  his  payment  of  the  sum  rated, 
were  held  by  Abbott,  C.  J.,  admissible 
evidence  to  show  that  A.  B.  was  in  the 
occupation  of  the  premises  at  the  time 
mentioned.  Doe  v.  Cartwright>  Ry.  & 
Mood.  N.  P.  C.  62. 
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Entriet  in  a 
tradesman's 
books  by 
deceased 
shopman. 


Entries  in  the 
course  of  busi- 
ness. 


Death  of  per- 
son,  who 
made  the 
entry  must  be 
proved. 


Hearsay  of 
persons  having 
no  interest  to 
mis-state. 


Other  cases  of 
hearsay. 


committed  on  the  waste  were  admitted  in  evidence,  to  show  that 
the  right  to  the  soil  was  in  his  master,  under  whom  the  phiintiff 
claimed,  (h)  On  the  same  principle,  entries  in  the  books  of  a 
tradesman  by  his  deceased  shopman,  who  thereby  supplies  proof  of 
a  charge  against  himself,  have  been  admitted  in  eviaence,  as  proof 
of  the  deUveiy  of  the  goods,  or  of  other  matter  there  stated  within 
his  own  knowledge,  (i)  But  where  the  effect  of  the  entry  is  not 
to  charge  the  servant,  it  is  not  evidence.  Thus,  in  an  action  for 
the  hire  of  horses,  an  entry  by  the  plaintiff's  servant  since  dead, 
stating  the  terms  of  the  agreement  with  the  defendant,  is  not  evi- 
dence. (J)  There  seems,  however,  to  be  more  reason  for  con^dering 
that  a  rule  exists  which  allows  of  declaration  of  deceased  persons 
being  received  in  evidence,  even  though  not  made  against  their 
interest,  provided  that  in  addition  to  a  peculiar  knowledge  of  the 
facts,  ana  the  absence  of  all  interest  to  pervert  them,  the  declara- 
tions appear  to  have  been  made  in  the  ordinary  course  of  oflScial, 
professional,  or  other  business  or  duty,  and  to  have  been  immediately 
connected  with  the  transacting  or  discharging  of  such  business  or 
duty,  and  to  be  contemporaneous,  or  nearly  contemporaneous,  with 
the  transaction  to  which  they  relate,  (k)  In  all  these  cases,  the 
person  who  made  the  entry  must  be  proved  to  be  dead :  if  he  be 
living,  he  ought  to  be  produced  as  a  witness,  to  explain  the  circum- 
stances under  which  the  entry  was  made.  (/)  Where  it  appeared 
that  an  entry  was  in  the  handwriting  of  a  banker's  clerk  wno  was 
then  in  the  East  Indies,  it  was  held  inadmissible,  (m) 

In  some  cases  also,  the  declarations  of  a  person  deceased  are 
admitted  on  the  mere  ground  that  he  had  a  peculiar  knowledge, 
and  no  interest  to  misrepresent.  Thus,  though  the -survey  of  a 
manor  made  by  the  owner  is  not  evidence  against  a  stranger  in 
favour  of  a  succee(fing  owner;  (n)  yet  where  A.,  seised  of  the 
manors  of  B.  and  C,  causes  a  survey  to  be  taken  of  the  manor 
of  B.,  which  is  afterwards  conveyed  to  £.,  and  after  a  long  time 
there  is  a  dispute  between  the  lords  of  the  manors  of  B.  and  C. 
about  their  boundaries,  this  old  survey  may  be  given  in  evi- 
dence, (o)  So  entries  by  a  deceased  rector  or  vicar  as  to  the  receipt 
of  ecclesiastical  dues  are  admissible  for  his  successor,  on  the  ground 
that  he  had  no  interest  to  misstate  the  fact  {p) 

There  are  other  exceptions  to  the  general  rule  against  the  recep- 
tion of  hearsay  evidence,  such  as  the  admission  of  declarations  m 
cases  of  pedigree,  and  of  old  leases,  rent-rolls,  surveys,  &c.,  which 
can  occur  so  seldom  in  criminal  proceedings,  that  it  is  not  thoug|ht 
necessary  to  take  further  notice  ol  them  in  ttiis  Treatise,  (q) 


(A)  Barry  v,  Bebbington,  4  T.  R.  514. 

(0  1  PUU.  Ev.  319.  Price  r.  Lord 
TorringtoD,  I  Salk,  285. 

(j)  Calvert  v.  Archbishop  of  Canter- 
bury, 2  Esp.  64&     Rose.  Ev.  34. 

(k)  1  Phill.  Ev.  318.  Seethe  cases  there 
collected,  and  Doe  d.  Patteshalltr.Turford, 
3  B.  &  Ad.  890.  Poole  v.  Dicas,  1  Bing. 
N.  C.  649.  Chambers  v.  Bemasconi,  1 
Tyrw.  336.     4  Tyrw.  531. 

(/)  Cooper  o.  Marsden,  1  Esp.  2,  by 
Lord  Kenyon,  C.  J. 


(m)  Ibid. 

(n)  Anon.  1  Stra.  95. 

(o)  Bridgroan  o.  Jennings,  1  Lord  Ray. 
734.    Rose.  Ev.  33. 

(  p)  Le  Gros  o.  Lovemoor,  2  GwiU.  529. 
Armstrong  v.  Hewit,  4  Price,  218.  Lord 
ArundeVs  case,  2  Gwill.  620.  PHngal  v. 
Nichdson,  Wightw.  63.  Walter  o.  HoU 
man,  4  Price,  171.  Parsons  «.  Bellamy, 
4  Price,  190.  1  Phill.  Ev.  307,  ei  aeq. 
.  (9)  See  poitf  p.  784,  as  to  evidence  of 
character. 
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CHAPTER  THE  SECOND. 


THE  PROOF  OF  NEGATITE  AVERMENTS. — THE  RULE  THAT  THE  EVI- 
DENCE MUBT  BE  CONFINED  TO  THE  POINT  IN  ISSUE. — WHAT  ALLE- 
GATIONS MUST  BE  PROVED,  AND  WHAT  BIAT  BE  REJECTED  ; — AND 
THEREWITH  OF  SURPLUSAGE  AND  OF  VARIANCE. 


I 


SECTION  L 

Of  the  Proof  of  Negative  Averments. 

It  is  a  general  rule  of  the  law  of  evidence,  in  criminal  as  well  as  General  rale 
in  civil  proceedings,  that  it  lies  on  him  who  asserts  the  affirmative  that  he  who 
of  a  fact  to  prove  it,  and  not  on  him  who  asserts  the  negative,  unless  "J^^s^**® 
under  peculiar  circumstances  where  the  rule  does  not  apply,  (a)  nust  prove  it 
Thus,  on  alt  indictment  for  bigamy,  where  the  first  marriage  was  by 
license,  and  the  prisoner  appeared  to  be  under  age  at  the  time,  it 
was  held  that  it  lay  on  the  prosecutor  to  prove  the  consent  of  parents, 
required  by  the  26  Geo.  2,  c  33,  in  order  to  show  the  marriage 
valid,  and  not  on  the  prisoner  to  prove  the  negative  in  his  de- 
fence. (6) 

In  criminal  proceedings,  however,  where  negative  averments 
usually  impute  a  breach  of  the  law  to  the  defendant,  the  operation 
of  this  rule  is  sometimes  counteracted  by  the  presumption  of  law  in 
fie^vour  of  innocence^;  which  presumption,  making,  as  it  were,  Bjorimd  gometfanes 

"  "  "  at,  onves  the  prosecutorfldriTestheuro. 

i-fnmnaHnn    amiinat    T  ^rrlU  8ecutor  to 


The  presamp- 
tion  of  law 
in  favour  of 
innocence 


refusing  to  deliver  up  the  rolls  of  the  auditor  of  the  Ex-  SJ^avennlSfc 
chequer,  the  Court  of  Exchequer  put  the  plaintiff  upon  proving  the 
nepitive  that  he  did  not  deliver  them ;  for  a  person  shall  be  presumed 
duly  tb  have  executed  his  office  till  the  contrary  appear,  {d)    On  an 

(a)  Gilb.  Ev.  131.    Bull  N.  P.  298.  ject  are  Monke  v.  Butler,  1  Roll.  Rep.  83. 

(b)  Rex  V.  Butler,  Rum.  &  Ry.  61.  3  East,  199.  Rex  v.  Hawkins,  10  East, 
Rex  V,  Morton,  ib.  19,  in  note  to  Rex  v.  211.  Powell  v.  Mllbank,  2  W.  Bl.  851. 
James,  ante,  vol.  1,  p.  209.  But  since  the  S.  C.  3  Wils.  355.  Williams  o.  East  In- 
4  Geo,  4.  c.  76.  a  marriage  by  a  minor  dia  Company,  3  East,  193.  Rex  v.  Twyn- 
without  consent  is  validl.  Rex  p.  Birming-  ing,  2  B.  &  A.  386.  Doe  v.  Wbitehead, 
bam,  ante,  vol.  1,  p.  210.  8A.&E.571. 

(c)  The  same  rule  applies  in  civil  pro-  (</)  Bull.  K.  P.  298. 
ccediugs.    The  principal  cases  on  the  sub- 
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Bat  this  pre. 
sumption  does 
not  operate, 
when  the  affiri 
mative  is 
peculiarly 
within  the 
knowledge  of 
the  party 
charged. 

Rex  V,  Tomer. 


Rex  V.  Hanson. 


indictment  for  obtaining  money,  &c.  under  felse  pretences,  the 
secutorrmust  prove  the  averments  negativing  the  pretences.  In  an 
action  for  the  recovery  of  pwenalties  under  the  hawkers  and  pedlars' 
act  against  a  person  charged  with  having  sold  goods  by  auction  in  a 
place  in  which  he  was  not  a  householder,  some  proof  of  this  n^ative, 
namely  of  the  defendant  not  being  a  householder  in  the  place,  would 
be  necessary  on  the  part  of  the  plaintiff,  (e)  On  the  trial  of  an  in- 
dictment on  the  42  Gea  3,  c.  107,  s.  1,  (repealed  by  the  7  &  8 
Geo.  4,  c  27,)  which  made  it  felony  to  course  deer  on  an  inclosed 
ground,  ^'  without  the  consent  of  the  owner  of  the  deer,"  it  ought  to 
have  appeared  from  the  evidence  produced  on  the  part  of  the  pro- 
secution, that  the  owner  had  not  given  his  consent  (/) 

But  where  the  affirmadye  is  peculiarly  vnthin  the  knowledge  of  I 
the  party  charged,  the  presumption  of  law  in  favour  of  innocence  is 
not  aliowed  to  operate  m  the  manner  just  mentioned ;  but  the  general! 
rule  as  above  stated  applies,  visr.,  that  he  who  asserts  the  affirmative' 
is  to  prove  it,  and  not  he  who  avers  the  negative. 

Thus,  upon  a  conviction  under  the  5  Ann.  c.  14,  s.  2,  against  a 
carrier  for  having  game  in  his  possession,  it  was  held  sufficient  that 
the  qualifications  mentioned  in  the  22  &  23  Car.  2,  c  25,  were  ne- 
gatived in  the  information  and  adjudication,  without  negativing  them 
in  the  evidence,  (ff)  *^  The  question  is,"  said  Lord  EUenborough,  in  that 
case,  *^  upon  whom  the  onus  probandi  lies ;  whether  it  Ues  upon  the 
person  who  affirms  a  qualification,  to  prove  the  affirmative,  or  upon 
the  informer  who  denies  any  qualification  to  prove  the  n^ative. 
There  are,  I  think,  about  ten  different  heads  of  qualification  enu- 
merated in  the  statute,  to  which  the  proof  may  be  applied ;  and 
according  to  the  argument  of  to-day,  every  person  wno  lays  an 
information  of  this  sort  is  bound  to  give  satisiactonr  evidence  before 
the  magistrates  to  negative  the  defendant's  qualification  upon  each 
of  those  several  heads.  The  aivument  really  comes  to  tnis,  that 
there  would  be  a  moral  impossibility  of  ever  convicting  upon  such 
an  information."  (A) 

In  the  more  recent  case  of  Rex  v.  Hanson^  {%)  the  rule  was  again 
considered  and  laid  down  by  the  Court  of  King's  Bench.  In  that 
case  there  had  been  a  conviction  by  two  justices  for  seUing  ale 
without  an  excise  Ucense.  The  information  negatived  the  defend- 
ant's having  a  license ;  but  there  was  no  evidence  to  support  this 
negative  averment;  the  only  evidence  to  support  the  conviction 
being  that  the  defendant  had  in  fact  sold  ale.  The  question  was, 
whether  the  informer  was  bound  to  give  evidence  to  negative  the 


(e)  1  Phill.  Ev.  494. 

(/)  Rex  0.  Rogers,  %  Campb.  654. 
Sec  also  Rex  r.  Huy  and  CoUins,  2  Carr. 
&  P.  458,  and  Rex  o.  Argent,  Ry.  &  Moo. 
C.  C.  R.  154,  amte,  p.  738  ;  the  former  of 
which  cases  was  an  indictment  for  lopping 
and  topping  an  ash  tree  without  the  con- 
sent of  the  owner,  and  the  latter  an  indict- 
ment  for  taking  fish  out  of  a  pond  without 
the  consent  of  the  owner.  According  to 
the  report  of  the  case  of  Rex  o.  Rogers, 
Mr.  Justice  I^wrence  seems  to  have 
thought  it  necessary  to  call  the  owner  of 
the  deer  for  the  purpose  of  disproving  his 
consent,  and  the  owner  not  being  called, 


the  jury  were  directed  to  find  a  verdict  of 
acquittal.  But  this  decision  has  been  over- 
ruled ;  and  it  is  now  established  that  the 
non-consent  may  be  inferred  from  the  cir- 
cumstances under  which  the  act  was  doiie» 
or  proved  by  the  agents  of  the  owner.  Aata^ 
p.  737. 

{g)  Rex  V.  Turner,  5  M.  &  S  206.  See 
also  Spieres  v.  Parker,  1 T.  R.  UO.aiid  Jelfi 
V.  Ballard,  I  B.  &  P.  468,  by  Heath,  J.  I* 
Rex  v.Stonc,  1  East,  639.the  Court  of  Kag'!i 
Bench  were  equally  divided  on  the  point. 

(A)  5  M.  &  &  209. 

^t)  MS.  Paley  on  Conyictioiis  by  Pow- 
ling,  p.  45,  n.  (1). 
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existence  of  a  license.  In  support  of  the  conviction  it  waa  contended, 
that  such  evidence  was  unnecessaiy,  and  that  it  lay  upon  the  defend- 
ant to  prove  that  he  had  a  license ;  for  it  is  a  rule,  both  of  the  civil 
and  the  common  law,  that  a  man  is  not  bound  to  prove  a  negative 
all^;ation ;  Rex  v.  Turner  was  cited  as  an  express  authority  on  the 
point.  Abbott,  C.  J.,  said,  ^^  I  am  of  opinion,  that  the  conviction 
IS  right  It  seems  to  me,  that  this  case  is  not  distinguishable  fix>m 
Itea  V.  Turner.  It  is  a  general  rule,  that  the  proof  of  the  aflBrmative 
lies  upon  the  party  who  is  to  sustain  it  The  prosecutor,  in  general, 
is  not  called  upon  to  prove  natively  all  that  is  stated  in  the  infoi^ 
mation  as  matter  of  disqualification.  In  Hex  v.  Turner,  all  the 
learned  Judges  concur  in  that  principle.  I  concur  in  all  the  obser- 
vations upon  which  the  judgment  of  the  Court  in  that  case  was 
founded ;  and  I  think  every  one  of  them  is  applicable  in  principle  to 
this.  The  general  principle,  and  the  justice  of  the  case,  is  here 
against  the  defendant  It  is  uiged,  that  if  we  decide  against  the 
defendant,  we  shall  open  the  door  to  a  great  deal  of  inconvenience ; 
that  by  no  means  follows ;  this  man  might  have  produced  his  license 
without  any  possible  inconvenience,  which  would  at  once  have 
relieved  him  from  all  liability  to  penalties.  Ftobably  the  whole 
inquiiy  before  the  magistrates  was  as  to  the  fiict  of  selling  the  ale, 
and  that  nothing  was  said  about  the  license;  but,  however,  I  think, 
by  the  eeneral  rule,  the  informer  was  not  tx)und  to  sustain  in  evi- 
dence the  negative  averment,  that  the  defendant  had  not  a  license. 
I  do  not  mean  to  say  that  there  may  not  be  cases  which  may  be  fit 
to  be  considered  as  exceptions  to  that  general  rule ;  there  is  no 
general  rule  to  which  there  may  not  be  exceptions ;  all  I  mean  to 
sav  is,  that  this  is  not  one  of  those  exceptions.  The  party  thus 
called  upon  to  answer  for  an  offence  against  the  excise  laws,  sustains 
not  the  slightest  inconvenience  fix)m  the  general  rule,  for  he  can  im- 
mediately produce  his  license ;  whereas,  u  the  case  is  taken  the  other 
way,  the  informer  is  put  to  considerable  inconvenience.  Discussions 
may  arise  before  the  magistrates,  whether  the  evidence  produced  is 
proper  to  sustain  the  negative ;  whether  a  book  should  be  produced, 
or  an  examined  copy,  and  many  other  questions  of  mat  sort; 
whereas  none  can  arise  when  the  defendant  himself  produces  his 
license.  This,  therefore,  not  being  one  of  the  excepted  cases,  but  a 
case  falling  directly  within  the  general  rule,  I  am  of  opinion,  that 
judgment  must  be  ^ven  for  the  crown."  (j) 

m  TFilUii  case  it  is  said  to  have  been  agreed  that,  although  an  Willis**  cue. 
indictment  states  that  the  prisoner,  '^  then  or  at  any  time  before  not 
being  a  contractor  with  or  authorized  by  the  principal  officers  or 
commissioners  of  our  said  Lord  the  King,  of  the  navy,  ordnance,  &c. 
for  the  use  of  our  said  Lord  the  King,  to  make  any  stores  of  war, 
&&,"  jet,  that  it  is  not  incumbent  on  the  prosecutors  to  prove  this 
negative  averment,  but  that  the  defendant  must  show,  if  the  truth 
be  so,  that  he  is  within  the  exception  in  the  statute,  {k) 

Upon  the  same  principle  a  very  late  case,  the  Apothecaries^  Com-  ApothecariM' 


(y)  So  in  Rex  e.  Smith,  3  Burr.  1475,      on  the  defendant, 
which  was  a  conviction  for  trading  as  a  (A)  1  Hawk.  P.  C.  c.  89,  s.  17,  by  the 

hawker  and  pedlar  without  a  license,  it  was      editor,  anUf  p.  268. 
held  ^hal  the  onus  of  proving  the  license  lay 
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Company  9.      pani/  V.  Bentleffy  (a)  was  decided.     That  was  an  action  for  a  penalty 
Bwtiey.  on  the  55  Geo.  3,  c.  194,  for  practising  as  an  apothecary  without 

having  obtained  the  certificate  required  by  that  act  All  the 
counts  in  the  declaration  contained  the  allegation  that  the  defend- 
ant did  act  and  practise  as  an  apothecary,  &c  without  hamna  ob- 
tained such  certificate  as  by  the  said  act  is  directed.  No  evidence 
was  offered  by  the  plaintifis  to  show  that  the  defendant  had  not 
obtained  his  certificate.  The  plaintifis  having  closed  their  case,  the 
counsel  for  the  defendant  submitted  that  there  must  be  a  nonsuit 
But  Abbott,  C.  J.,  said,  "  I  am  of  opinion  that  the  afiirmative  must 
be  proved  by  the  defendant  I  think  that  it  being  a  negative,  the 
plaintifis  are  not  bound  to  prove  it ;  but  that  it  rests  with  the  defend- 
ant to  establish  his  having  a  certificate." 


SECTION  IL 

Evidence  confined  to  the  Point  in  Issue. 

EvideDco  to  No  evidence  can  be  admitted  which  does  not  tend  to  prove  or 

be  confined  to  disprove  the  issue  joined.  In  criminal  proceedings  the  necessity  is 
porn  in  usue.  g|j.Qjjggj.^  jf  possible,  than  in  civil,  of  strictlv  enforcing  the  rule,  that 
the  evidence  is  to  be  confined  to  the  pomt  in  issue ;  for  where  a 
prisoner  is  chaiged  with  an  offence,  it  is  of  the  utmost  importance  to 
him,  that  the  filets  laid  before  the  jury  should  consist  exclusively  of 
the  transaction  which  forms  the  subject  of  the  indictment,  which 
Evidence  must  alone  he  can  be  expected  to  come  prepared  to  answer.  It  is,  there- 
applv  to  the  fore,  a  general  rule,  that  the  facts  proved  must  be  strictly  relevant  to 
Son  cUr*^^  the  particular  charge ;  and  have  no  reference  to  any  conduct  of  the 
prisoner  unconnected  with  such  charge.  Therefore,  it  is  not  allow- 
able to  show,  on  the  trial  of  an  indictment,  that  the  prisoner  has  a 
general  disposition  to  commit  the  same  kind  of  offence  as  that  for 
which  he  stands  indicted.  Thus,  in  a  prosecution  for  an  infamous 
crime,  an  admission  by  the  prisoner,  that  he  had  committed  such  an 
offence  at  another  time,  and  with  anollier  person,  and  that  he  has  a 
tendency  to  such  practices,  ought  not  to  be  received  in  evidence,  (b) 
Where  upon  an  indictment  for  a  burglary  and  stealing  goods,  the 
prosecutor  failed  to  prove  any  nocturnal  breaking,  or  any  larceny, 
subsequent  to  the  time  when  the  prisoners  entered  the  house,  which 
must  have  been  after  three  o'clock  in  the  afternoon  of  the  day  on 
which  the  offence  was  charged  to  have  been  committed,  it  was  pro- 

f)osed  to  abandon  the  charse  of  burglary,  and  to  give  evidence  of  a 
arceny  by  the  prisoners,  of  some  of  the  articles  mentioned  in  the  in- 
dictment, though  committed  before  three  o'clock  on  the  day  on  which 
they  were  charged  to  have  entered  the  house ;  but  the  Court  refused 

• 

(a)  Ry.  &  Mood.  N.  P.  C.  159.  S.  C.      the  acceptance  waa  forced,  evidence  tliat 
1  C.  &  P.  538.  the  party  who  negotiated  the  bill  had  been 


(6)  Rex  e.  Cole,  Mich.   T.   1810,  by  guilty  of  other  foreeries,  waa  held  ii 

all  the  Judges,  MS.     1  Phil.  Ev.  477.    In  sible.     Vine^  v.  Barss,  1    Esp.  292.     See 

an  action  against  the  acceptor  of  a  bill  also  Balcetti  v.  Serani,  Pcake,  N.  P.  C. 

of  exchange,  where  the  defence  was,  that  142.     Graft  r.  Bertie,  Petke's  Br.  lOi. 
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to  receive  the  evidence,  on  the  ground,  that  it  was  a  distinct  trans^ 

action,  (c)     The  prisoners  were,  therefore,  acquitted  on  this  charge;  Acts  of  pri- 

but  were  afterwards  indicted  again  for  the  omer  offence,  and  con-  soner  charged 

victed.     In  treason,  no  overt  act  amounting  to  a  distinct  independent  JjojJlf^^' 

charge,  though  falling  under  the  same  head  of  treason,  shall  be  given  proved. 

in  evidence,  unless  it  be  expressly  laid  in  the  indictment ;  (d)  but 

still,  if  it  conduce  to  the  proof  of  anv  of  the  overt  acts  which  are  laid, 

it  may  be  admitted  as  evidence  9!  such  overt  acts,  {e)    With  this 

view  the  declarations  of  the  prisoner  and  seditious  language  used  by 

him,  are  clearly  admissible  m  evidence,  as  explaining  his  conduct 

and  showing  the  nature  and  object  of  the  conspiracy.  (/) 

So,  though  it  is  not  allowable  in  general,  to  inquire  into  any  other  "^ere  lareeoy 

;ahng  of  goods,  besides  that  specified  in  the  indictment,  yet,  for  the  ?aif^ndict. 
purpose  of  ascertaining  the  identity  of  the  person,  it  is  often  import-  ment  may  be 
anx  to  snow,  mac  omer  goods,  WDicti  liad  been  upon  an  adioinmg  proved. 
part  of  the  premises,  were  stolen  in  the  same  night,  and  afterwards 
found  in  the  prisoner's  possession.     This  is  strong  evidence  of  the 
prisoner  having  been  near  the  prosecutor's  house  on  the  night  of  the 
robbery ;  and  m  that  point  of  view  it  is  material,  (ff)    Thus  also,  on 
an  indictment  for  the  crime  of  arson,  it  may  be  shown,  that  property, 
which  had  been  taken  out  of  the  house  at  the  time  of  the  firing,  was 
afterwards  found  secreted  in  the  possession  of  the  prisoner,  (h) 

Where  several  are  proved  to  have  been  engaged  in  the  same  design.  Acts  of  other 
the  acts  and  declarations  ofone  in  furtherance  of  that  design  may  be  P®]™^!  ®°r 
received  in  evidence  against  another,  though  not  present ;  (i)  and  itjjSJj^j^iL* 
seems  to  make  no  dilierence  as  to  the  admissibility  of  the  act  or  de4  may  be  proved, 
claration  of  a  conspirator  against  a  defendant,  whether  the  formen 
be  indicted  or  not,  or  tried  or  not,  with  the  latter ;  for  the  making 
one  a  co-defendant  ^es  not  make  his  acts  or  declarations  evidence 
against  another,  any  more  than  they  were  before ;  the  principle  upon 
which  they  are  admissible  at  all  is,  that  the  act  or  declaration  of  one  is 
that  of  both  united  in  one  common  design,  a  principle  which  is  wholly 
unaffected  by  the  consideration  of  their  being  joindy  indicted,  (j) 
Neither  does  it  appear  to  be  material  what  the  nature  of  the  indict- 
ment is,  provided  the  offence  involve  a  conspiracy.  Thus,  upon  an 
indictment  for  murder,  if  it  appeared  that  others,  together  with  the 
prisoner,  conspired  to  perpetrate  the  crime,  the  act  of  one  done  m 
pursuance  of  that  intention,  would  be  evidence  against  the  rest  (k) 
So  where  in  a  case  of  forgery,  several  persons  had  been  shown  to  be 
connected  together  in  respect  of  the  charge  contained  in  the  indict- 
ment, it  was  held  that  wnat  was  said  by  one  of  them  to  a  witness, 
when  they  were  met  together,  on  the  subject  of  the  present  forgery, 
was  evidence  against  the  others,  although  the  person  who  said  it  was 
not  upon  his  tnaL  (Z) 

Where  several  different  felonies  are  alleged  in  the  same  indictment,  ProMcutor 


whether  they 
are  indicted 
or  not. 


(c)  Rex  V.  Vanderoomb  and  Abbott,  2 
Leach,  708.     Ante,  vol.  1,  p.  839. 

(d)  Feet.  245. 

(e)  Ibid. 

(/)  1  Phill.  Ev.  471,  citing  Rel  v. 
Wataon,  2  Stark.  R.  134. 

(p)  1  Phil  £v.  169,  7  ed.  See  per 
Littledale,  J.,  in  Rex  v.  Rooney,  7  C.  &  P. 
517.  poU,  p.  776,  note  (x\ 

(A)  Rickman'scaae,  2  East,  P.  C.  c  21, 


s.  11,  p.  1035. 

(i)  Rex  o.  Stone,  6  T.  R.  527.  See  also 
for  examples  of  this  rule.  Rex  e.  Standley 
and  others,  Russ.  &  Ry.  305.  Hex  v, 
Gogerley  and  others,  ibid.,  343.  Rex  v. 
Bingley  and  others,  ibid.,  446. 

(»  2  Stark.  Ev.  329.     Ante^p,  700. 

(/c)Ibid. 

(I)  Rex  V.  Stansfield,  1  Lew.  118,  Lit- 
tledale,  J. 
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Pnmntf  one 
felony  by 
showing  pri- 
soner guilty 
of  another 
felony. 

Where  the 
felonies  are 
connectecL 
Rex  V.  Ellis. 


Birdseye*8 
esse. 


or  the  evidence  appears  to  refer  to  more  than  one  distinct  imcon- 
nected  felony,  it  is  usual  for  the  Judge,  in  his  discretion,  to  call  upon 
the  counsel  for  the  pposecudon  to  select  one  felony,  and  to  confine 
the  evidence  to  that  particular  chaige.  {m)  Thus,  on  an  indictment 
against  a  receiver  for  receiving  several  articles,  if  it  appear  that  the^ 
were  received  at  different  times,  the  prosecutor  may  be  put  to  his 
election,  (n)  though  on  an  indictment  for  steating  several  articles,  it 
is  no  ground  for  confining  the  prosecutor's  proof  to  some  one  of  the 
articleef,  that  they  might  have  been,  and  probably  were  stolen  at 
different  times,  if  they  might  have  been  stolen  all  at  once,  (o) 

Generally  speaking,  it  is  not  competent  to  a  prosecutor  to  pove 
a  man  guilty  of  one  felony  by  proving  him  guilty  of  another  uncon- 
nected felony;  but  where  several  felonies  are  comiected  toigether, 
and  form  part  of  one  entire  transaction,  then  the  one  is  evidenceto 
show  the  character  of  the  other.  (  p)  "Dn  an  indictment  for  stealing 
six  shillines,  the  following  facts  were  proved : — The  prisoner  was  a 
shopman  m  the  employ  of  the  prosecutrix,  and  his  honesty  being 
suspected,  on  a  particular  day  the  son  of  the  prosecutrix  put  seven 
shillings,  one  half-crown,  and  one  sixpence,  marked  in  a  particular 
manner,  into  a  till  in  the  shop,  in  which  there  was  no  other  silver 
at  that  time,  and  the  prisoner  was  watched  by  the  prosecutrix's  son, 
who  from  time  to  time  went  in  and  out  of  the  snop,  occasionallj 
looking  into  and  examining  the  till,  while  customers  came  into  the 
shop  and  purchased  goods.  Upon  the  first  examination  of  the  till 
it  contained  11«.  6d. ;  after  that,  the  son  of  the  prosecutrix  rec^ved 
one  shilling  from  a  customer  and  put  it  into  the  till;  afterwards 
another  person  paid  one  shilling  to  the  prisoner*  who  was  observed 
to  go  with  it  to  the  till,  to  put  his  hand  in,  and  withdraw  it  clenched 
He  then  lefl  the  counter,  and  was  seen  to  raise  his  hand  clenched 
to  his  waistcoat  pocket  The  till  was  examined  by  the  witness;,  and 
lis.  6d.  were  found  in  it  instead  of  13«.  6dL,  which  ought  to  have 
been  there.  The  prosecutrix  was  proceeding  to  prove  other  acts  cf 
the  prisoner,  in  going  to  the  till  and  takii^  money,  when  Wilde, 
Sent,  objected  that  evidence  of  one  felony  had  already  been  given, 
and  that  the  prosecutrix  ought  not  to  be  allowed  to  prove  severs! 
felonies.  The  learned  Judce  overruled  the  objection,  and  the  son 
of  the  prosecutrix  proved  tnat,  upon  each  of  several  inspections  of 
the  till  after  the  prisoner  had  opened  it,  he  found  a  smaller  sum  than 
ought  to  have  been  there.  The  prisoner  having  been  found  guilty, 
application  was  made  to  the  Court  of  E.  B.  for  a  rule  for  staying 
the  judgment,  on  the  ground  that  the  prosecutor  ought  to  have  been 
confined  in  proof  to  one  felony ;  but  the  Court  was  of  opinion  that 
it  was  in  the  discretion  of  the  J  udge  to  confine  the  prosecutor  to  die 
proof  of  one  felony,  or  to  allow  him  to  give  evidence  of  other  act8» 
which  were  all  part  of  one  entire  transaction,  (y) 

So  where  on  an  indictment  for  stealing  pork,  a  bowl,  some  knives, 
and  a  loaf  of  bread,  it  appeared  that  the  prisoner  entered  a  shop  and 
ran  away  with  the  pork,  and  returned  in  about  two  minutes,  replaced 


(m)  Tounff  V.  The  King,  3  T.  R.  10^ 
br  Buller.  J.  Itez  «.  Jones,  3  Gsmpb.  132. 
Rex  V,  Kingston,  8  East,  41.  Bnt  this 
rule  does  not  extend  to  misdemeanon. 
Rex  V.  Fintcane,  5  C.  &  P.  651. 

(n)  Rex  V.  Dann,  R.  &  M.  C.  C.  R. 
146. 


(o)  Ibid. 

(  d)  Per  Bayley,  J.    Rex  v.  EUis,  6  B. 
&  C.  145. 

(q)  Rex  V.  Eaiis,<»|mi.  The  indirfmet 
had  been  removed  intothatCoort  by 
rari  from  the  city  Court  of  Exeter. 
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the  pork  in  a  bowl,  which  contained  the  knives,  and  took  away  th^ 
whole  Xjogether ;  in  about  half-an-hour  after  he  came  back  to  the  shop, 
and  took  away  the  loaf  of  bread.  Litdedale,  J.,  said,  ^'  This  taking 
away  the  loai  cannot  be  given  in  evidence  upon  this  indictment  I 
think  that  the  prisoner's  taking  the  pork  and  returning  in  two 
minutes,  and  then  running  off  with  the  bowl,  must  be  taken  to  be 
one  continuing  transaction :  but  I  think  that  half-an«hour  is  too  long 
a  period  to  admit  of  that  construction.  The  taking  of  the  loaf  there- 
fore is  a  distinct  offence."  (r) 

In  the  case  of  Rex  v.  Wylie^  {s)  Lord  Ellenborough  said,  he  re^  Case  cited  in 
membered  a  case  where  a  man  committed  three  burglaries  in  one  ^®*^T^^^®* 
night :  he  took  a  shirt  at  one  place,  and  left  it  at  another  \  and  thej  gjanes  in  the 
were  all  so  connected,  that  the  Court  went  through  the  history  of  same  night 
the  three  different  burglaries. 

So  where  three  burglaries  were  committed  in  the  town  of  Uttoz- 
eter,  one  at  Reeling's  and  another  at  Bladon's,  between  twelve  and 
three  o'clock  of  the  same  night,  and  at  Bladon's  a  crow'^bar  was  found, 
which  fitted  some  marks  on  a  chest  broken  open  at  Keeling's,  and 
which  was  proved  to  have  been  in  the  possession  of  the  prisoners  pre-^ 
viously  to  tne  night  in  question ;  Wightman,  J.,  on  the  authority  of 
the  preceding  case,  allowed  evidence  to  be  given  of  the  finding  of 
the  crow-bar  at  Bladon's,  and  also  of  the  finding  goods  stolen  the 
same  night  from  Bladon's  in  the  possession  of  the  prisoners,  as  such 
evidence  tended  to  show  that  the  prisoners  had  been  at  Bladon's,  and 
that  they  might  have  left  the  crow-bar  there,  {t) 

Where  several  felonies  are  all  parts  of  the  same  transaction,  evi^-  When?  seireral 
dence  ofjJl  is  admissible.upon  the  trial  of  an  indictment  for"^y  of  ^jlonies  are 
them.     Thus  upon  an  indictment  against  two  pnsoners,  charging  uJl^uvns- 
each  in  different  counts  as  principals  in  the  first  degree  in  commit-  action,  e^i. 
ting  a  rape,  and  also  as  principals  in  the  second  degree  in  other  ^^  ?^  *^^ " 
counts,  evidence  has  been  neld  admissible  that  the  prisoners,  together  up^^e^trial 
with  three  other  men,  committed  at  the  same  place  and  time,  the  ofanindict- 
one  after  the  other  successively,  rapes  upon  the  body  of  the  prose-  "*^!?*  ^^^^7 
cutrix,  the  others  aiding  and  abetting  in  turn,  {u)     oo  where  there        ^™* 
were  three  indictments  against  the  prisoner  for  setting  fire  to  three 
ricks  belonging  to  three  different  persons,  and  it  appeared  that  the 
ticks,  which  were  in  sight  of  each  other,  were  set  on  fire  one  imme* 
diatelv  after  the  other,  but  the  strongest  evidence  being  as  to  the  last, 
that  mdictment  was  tried  first;  the  confession  of  the  prisoner  re- 
lating to  all  the  three  ricks,  and  the  evidence  of  an  accomplice  as  to 
all,  was  admitted,  as  the  whole  constituted  part  of  the  same  trans- 
action, (t?)     And   where  an  indictment  for  arson  contained  five 
counts  for  setting  fire  to  five  different  houses,  which  were  all  in  one 
row,  and  the  fire  from  the  one  first  on  fire  had  communicated  to  the 
others,  it  was  held  that,  as  it  was  all  one  transaction,  the  evidence  as 


(r)  Rex  n.  Birdseye^  4  C.  &  P.  386.  There  tevetal  rapes  committed  in  one  boat 

(«)  1  Kew  Rep.  94,  S.  C.  2  Leach,  983.  were  given  in  evidence ;  but  other  rapes 

AnU^  p*  404.  committed  in  another  boat,  to  which  the 

(0  R^*  V.  Stonyer  and  others,  Stafibi^  prosecutrix  was  carried  from  the  first  boat, 

Sam.  Ass.  1843.     MSS.    C.  S.  G.  were  not  offered  in  evidence,  as  they  were 

(«)  Rex  V'  Folkes,  R.  Ac  M.  C.  C.  R.  the  suUect  of  another  indictment.  C.  S.  G. 

354.    And  the  same  was  held  in  Rex  v.  (o>  Rex  v.  Long,  6  C.  &  P.  179,  Gur- 

Lea,  2  Moo.  C.  C.  R.  9.    7  C.  &  P.  836.  ney,  B. 
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to  all  tbe  houses  was  admissible,  (w)  So  where  upon  an  indictment 
against  the  prisoners  for  robbing  Woodward,  there  being  another 
indictment  against  them  for  robbing  Urwick  of  a  watch,  it  appeared 
that  Woodwaid  and  Urwick  were  travelling  in  a  gig,  when  they 
were  istopped  and  robbed ;  Littledale,  J.,  held,  that  evidence  might 
be  given  that  Urwick  lost  his  watch  at  the  same  time  and  place  maA. 
Woodward  was  robbed,  but  that  evidence  was  not  admissible  of  the 
violence  that  was  offered  to  Urwick.  One  question  in  the  case  was, 
whether  the  prisoners  were  at  the  place  in  question  when  Woodward 
was  robbed ;  and  as  proof  that  they  were  so,  evidence  was  admissible 
that  one  of  them  had  got  something  which  was  lost  there  at  that 
time,  {x)  But  where  upon  an  indictment  for  robbing  George  and 
Henry  Pritchard,  it  appeared  that  the  prisoners  attacked  and  rob- 
bed George  and  Henry  Pritchard  when  they  were  walking  together, 
Tindal,  C.  J.,  held  that  the  prosecutor  was  not  bound  to  elect  as  to 
which  robbery  he  would  proceed.  It  was  all  one  act,  and  one  entire 
transaction ;  the  two  prosecutors  were  assaulted  and  robbed  at  one 
and  the  same  time,  and  there  was  no  interval  of  time  between  the 
assaulting  and  robbing  of  the  one  and  the  assaulting  and  the  robbing 
of  the  other.  If  there  had  been,  the  felonies  would  have  been  dis- 
tinct, but  that  was  not  so  in  the  present  case,  (y)  So  where  the 
prisoner  was  indicted  under  the  8  &  9  Wm.  3,  c.  26,  s.  1,  for  having 
in  his  possession  an  edger,  contrived  for  marking  money  round  the 
edgesy  and  proof  being  offered  that  the  prisoner  had  used  this  instru- 
ment for  graining  the  edges  of  counterfeit  half-crowns,  it  was  objected 
that  the  act  of  coining  being  a  species  of  treason  higher  in  degree 
than  the  one  the  prisoner  was  charged  with,  the  greater  offence 
ought  not  to  \)e  given  in  evidence  to  prove  the  less ;  but  Bnrrougfa, 
J.,  held  that  the  evidence  was  admissible,  as  whatever  went  to  prove 
that  the  prisoner  was  guilty  of  the  offence  he  was  charged  with,  was 
evidence,  however  it  might  also  go  to  show  him  guilty  of  another 
offence,  (z) 
Wliete  oiher  It  was  formerly  considered  that  if  there  were  separate  indictmente 
rab*e^nii^^  for  offences  which  constituted  parts  of  the  same  transaction,  evidence 
of  other  indicu  of  an  offence  which  was  the  subject  matter  of  one  indictment  was 
ments.  not  admissible  upon  the  trial  of  another,  (a)    But  it  has  been  since 

held  in  several  cases  that  there  being  another  indictment  pending 
It  is  in  the  dis-  makes  no  difference.  (6)    And  it  has  been  laid  down  by  a  veiy 
^a^!!!}a1u  learned  Judge  that  the  correct  rule  in  such  cases  is,  that  it  is  in  th< " 
discretion  ot  the  Judgg  to  admit  or  reject  evidence  of  other  felonieal 


which  form  the  subject  of  other  indictments,  and  that  such  discretion 


Judge  to  admit 
evidence  of 
other  felonies 
io  such  cases. 


I  will  be  guided  by  the  evidence  appearing  to  be  necessary  or  unnecrea-j 
/[  sary  in  support  of  the  indictment  on  which  the  .  prisoner  is  bein^ 
» tried,  (c)    Thus,  where  there  were  three  indictments  against  a  pri- 


(w)  Reg.  V.  Trueman,  8  C.  &  P.  727. 
Erskine,  J.,  refused  to  put  the  prosecutor  to 
elect  as  to  which  count  he  would  proceed. 

(*)  Rex  V.  Roonej,  7  C.  &  P.  617. 
Littledale,  J.,  added,  '*  I  think  it  makes  no 
difference  that  Urwick*s  watch  is  the  sub- 
ject of  another  indictment**  *'  Suppose  Mr. 
Urwick  had  not  been  there  at  all,  and  that 
when  Woodward  was  robbed,  a  watch  hnd 
been  under  the  seat  of  his  gig,  and  that 
after  the  robbery  he  had  discovered  that 


the  watch  was  missing,  I  have  no  doubt 
that  evidence  might  be  given  of  the  loss  of 
the  watch  at  the  place.** 

(  y)  Reg.  V,  Giddins,  I  C.  &  Bfars.  634. 

(c)  Rex  V.  Moore,  2  C.  &  P.  235. 

(a)  Rex  9.  Smith,  2  C.&  P.  633. 

(b)  See  the  cases,  oji/e,  p.  407,  and  per 
Idttledale,  J. ,  Rex  v.  Rooney,  ani€t  note  (x  ). 

(c)  Per  Patteson,  J.,  Rex  o.  Salisbory. 
MS.  C.  S.  G.  &  C.  5  0.  &  P.  155. 
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soner  for  stealing  notes  from  three  letters,  and  it  appeared  that 
the  prisoner  stole  notes  out  of  one  letter,  and  then  opened  another 
letter,  and  took  out  of  it  the  notes  it  contained,  and  subsituted  for 
them  notes  to  an  equal  amount  out  of  the  first  letter,  it  was  held  on 
the  trial  for  stealing  the  notes  out  of  the  first  letter,  that  the  notes 
stolen  out  of  the  second  letter  might  be  traced  to  the  prisoner,  be- 
cause such  evidence  was  essential  to  the  chain  of  facts  necessary  to 
make  out  the  case,  {d)  But  where  on  an  indictment  for  night-poachmg, 
in  order  to  prove  the  identity  of  one  of  the  prisoners,  it  was  proposed 
to  prove  that  a  coat  lost  by  one  of  the  keepers  on  the  occasion  in 
question  had  been  found  in  the  house  of  that  prisoner,  there  being  a 
separate  indictment  for  stealing  the  coat ;  Patteson,  J.,  refused  to 
receive  the  evidence,  unless  the  prosecutor  consented  to  an  acquittal 
on  the  indictment  for  larceny,  {e) 

Where  it  becomes  necessary  to  prove  a  guilty  knowledge  on  the|£^enceof 
jmrt  of  the  prisoner,  evidence  of  other  offences  committed  by  1 
though  not  charged  in  the  indictment,  is  admissible  for  that  ] 
pose,     lliius,  upon  an  indictment  for  uttering  a  forged  bank-nwi^,||ga, 
Knowing  it  to  be  forged,  evidence  may  be  given  of  other  forged' fedge. 
notes  having  been  uttered  by  the  prisoner,  m  order  to  show^is 
knowledge  of  the  forgery.  (/)     So  on  a  prosecution  for  uttering 
counterfeit  money,  it  is  the  practice,  for  the  purpose  of  showing  a 
guilty  knowledge,  to  receive  proof  of  more  than  one  uttering  com- 
mitted by  the  party  about  the  same  time,  though  only  one  uttering 
be  charged  in  the  indictment  (g)     So,  though  on  an  indictment 
against  a  receiver  for  receiving  several  stolen  articles,  if  it  be  proved 
that  they  were  received  at  several  times,  the  prosecutor  may  be  put 
to  his  election,  yet  evidence  may  be  given  of  all  the  receipts  for  the 
purpose  of  proving  guilty  knowledge.  (A) 

If  it  be  material  to  show  the^  intent  with  which  the  act  chaigedl  Proof  of  other 
was  done,  evidence  may  be  given  of  a  cEstinct  offence  not  laid  in  the 
indictment  Thus,  upon  an  indictment  for  maliciously  shooting,  if 
it  be  questionable  whether  the  shooting  was  by  accident  or  design, 
proof  may  be  given  that  the  prisoner  at  another  time  intentiontdly 
shot  at  the  same  person.  {%)  So  where  upon  an  indictment  for  rolv 
bery  it  appeared  that  the  prisoners  went  with  a  mob  to  the  prosecu- 
tor's house,  and  one  of  the  mob  went  up  to  him,  and  very  civilly, 
and,  as  the  prosecutor  then  believed,  witn  a  good  intention  advised 
him  to  give  them  something  to  get  rid  of  them,  and  prevent  mis- 
chief, upon  which  the  prosecutor  gave  them  the  money  laid  in  the 
indictment ;  it  was  held  that  for  the  purpose  of  showing  that  this 


acts  of  the  pri- 
soner ai 
evidence  of  his 
guilty  intent. 


(<0  R^x  V.  Salisbury,  $upra. 

(e)  Rez  V.  Westwood,  4  C.  &  P.  547. 
In  Rez  o.  Salisbury,  tvpra,  Patteson,  J., 
stated  that  he  refuSed  to  admit  the  evidence 
in  this  case  on  the  ground  that  he  did  not 
think  it  necessary  m  support  of  the  offence 
charged. 

(/)  See  ante,  p.  404,  et  teq,,  and  the 
cases  there  cited,  viz.,  Wylic's  case,  1 
New.  Rep.  92.  S.  C.  2  I^ach,  983.  Rex 
9.  Ball,  Russ.  &  Ry.  132.  1  Campb.  324. 
So  the  possession  of  other  forged  instru- 
ments may  be  proved  as  evidence  of  * 
guilty  knowledge.  Ante,  p.  404.  Rez  o. 
Hough,  Russ.  &  Ry.  120  ;  but  there  must 
be  regular  proof  that  they  are  forged,  ante, 


p.  407.  Rez  V,  Millard,  Russ.  &  Ry.  245.  It 
nas  been  questioned  whether  it  may  be  proved 
that  the  prisoner  had  uttered  forged  bills 
or  notes  of  a  different  kind.  Bayley  on 
Bills,  4th  ed.  450.  But  see  anU,  p.  405. 
Where  the  second  uttering  was  made  the 
subject  of  a  distinct  indictment,  Vaughan, 
B.,  held,  that  it  could  not  be  given  in 
evidence  to  show  a  guilty  knowledge.  Rez 
V.  Smith,  2  C.  &  P.  633,  but  see  the  cases, 
ante,  p.  406. 

(g)  Ante,  vol.  1,  p.  81. 

(h)  Rez  V.  Dunn,  R.  &  M.  C.  C.  R. 
146. 

(0  Rez  V.  Yoke,  Russ.  &  Ry.  53l» 


778 


Of  Evidence. 


[book,  vu 


Evidence  of 
one  mufdef  to 
■bow  the 
motive  for 
committing 
another. 


was  not  bond  fide  advice,  but,  in  reality,  a  mere  mode  of  robbing  the 
prosecutor,  evidence  was  admissible  of  other  demands  of  mone^ 
made  by  the  same  mob  at  other  houses,  before  and  afler  the  parti- 
cular transaction  at  the  prosecutor's  house,  but  in  the  course  of  the 
same  day,  and  when  any  of  the  prisoners  were  present.  (J)  So  upon 
an  indictment  for  administering  sulphuric  acid  to  horses  with  intent 
to  kill  them,  it  has  been  held  that  the  prosecutor  is  not  confined  to 
the  proof  of  a  single  act  of  administering,  but  that  other  acts  of 
administering  may  be  given  in  evidence  to  show  whether  it  was  done 
with  the  intent  charged  in  the  indictment  {k)  So  where  upon  an 
indictment  for  robbing  the  prosecutor  of  his  coat,  the  robbery  naving 
been  committed  by  the  prisoner's  threatening  to  chaige  the  prose- 
cutor with  an  unnatural  crime,  Holroyd,  J.,  received  evidence  of  a 
second  ineffectual  attempt  to  obtain  a  1^  note  the  following  evening 
by  similar  threats,  and  upon  a  case  reserved  the  judges  were  of  opi- 
nion that  the  evidence  was  admissible  to  show  that  tne  prisoner  was 
guilty  of  the  former  transaction.  (/)  On  a  prosecution  for  a  libel,  the 
publication  of  other  libels,  by  the  defendant,  not  laid  in  the  indict- 
ment, may  be  given  in  evidence,  to  show  quo  afUnw  the  defendant 
published  that  in  question,  (m)  On  the  trial  of  an  indictment  for 
murder,  former  grudges  and  antecedent  menaces  are  admitted  to  be 
given  in  evidence  as  proof  of  the  prisoner's  malice  against  the  de- 
ceased, (n)  And  it  nas  been  considered,  in  a  case  where  three 
Sersons  were  chaiged  with  uttering  a  foiged  note,  that  other  acts 
one  by  all  of  them  joindv,  or  any  of  them  separately,  shortly  befaie 
the  ofience,  may  be  given  in  eviaence  to  show  the  confederacy  and 
common  purpose,  although  such  acts  cgnstitute  distinct  felonies,  (o) 
On  an  inaictment  for  sending  a  threatening  letter,  prior  and  subse- 
quent letters,  from  the  prisoner  to  the  par^  threatened,  may  be 
given  in  evidence^  as  explanatory  of  the  meaning  and  intent  of  the 
particular  letter  on  whicn  the  indictment  is  fi:umed.  (p) 

Evidence  of  the  murder  of  one  person  may  be  given  upon  the 
trial  for  the  murder  of  another  person,  if  such  evidence  tends  to 
show  that  the  prisoner  might  have  had  a  motive  arising  out  of  the 
other  murder  for  committing  the  murder  vnth  which  he  is  chaiged 
Upon  an  indictment  for  tne  murder  of  one  Hemmings,  it  was 
opened  that  ^eat  enmity  subsisted  between  Parker,  the  rector  of  a 
parish,  and  his  parishioners,  and  that  the  prisoner  had  used  expres- 
sions of  enmity  against  the  rector,  and  hag  said  he  would  give  50L 
to  have  him  shot,  and  that  the  rector  was  shot  by  Hemmings,  and 
that  the  persons,  who  had  employed  him,  fearing  they  should  be 
discovered  as  having  hired  him  to  murder  the  rector,  had  themselves 


(  n  Rex  V.  Winkworth,  4  C.  &  P.  444, 
Parke,  J.  Alderson,  J.,  and  Vanghan,  B., 
end  Lord  Tenterden,  C.  J.,  afterwards  con- 
curred in  opinion. 

(k)  Rez  e.  Mogg,  4  C.  &  P.  364,  Park» 
J.  A.  J. 

(I)  Rez  V.  Egertott^  Russ.  &  Rv.  375, 
8.  C. mentioned  by  Holroyd,  J.,  in  bez  e. 
Ellis,  ante,  p.  774,  note  (9). 

(m)  Atite^  vol.  1,  p.  261.  Stuart  e. 
Lovell,  2  Stark.  N.  P.  C.  95.    So  subse- 

Sent  letters  relating  to  the  same  subject, 
hough  libellous  memselTes,  are  admis- 
sible in  an  action  for  a  libel,  and  although 
such  libel  needs  no  expliniition.    Pearson 


e:  Lelnaitre  in  C.  P.,  May  11, 1843. 

(«)  1  Phill.  Ev.  476.  So  the  dackra. 
tions  of  the  prisoner,  .and  the  se<titioss 
language  used  by  him«  are  clearly  admk. 
sible  in  evidence  on  an  in<Uctroent  for  faigk 
treason,  ezplaininff  his  conduct,  and  shov* 
ing  the  nature  and  object  of  the  conspiracy. 
Rez  9.  Watson,  2  Stark.  N.  P.  C.  134.  1 
Phill.  Ev.  471. 

(0)  Rez  o.  Tattersall,  M&  Bayley,  J. 
Ante,  vol.  1,  p.  27. 

(  p)  Robinson*s  case,  2  Letteli,  749.  2 
East,  P.  C.  c  23,  s.  2,  p.  1110.  Amtt, 
p.  724. 
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murdered  Hemmings ;  and  that  Hemmings'  bones  had  been  found  in, 
a  bam  occupied  by  the  prisoner  at  the  time  of  the  murders.  After 
evidence  had  been  given  of  declarations  of  the  prisoner,  showing 
that  he  entertained  malice  against  the  rector,  it  was  proposed  to  show 
that  Hemmines  was  the  person,  by  whom  the  rector  was  murdered ; 
it  was  objected  that  this  was  not  admissible,  as  the  rector^s  death  was 
not  the  subject  of  the  present  inquiry.  Littledale,  J.,  '^  I  think  that 
I  must  receive  the  eviaence.  On  tne  part  of  the  prosecution  it  is 
put  thus, — ^that  the  prisoner  and  others  emplovea  Hemmings  to 
murder  Mr.  Parker,  and  that  he  being  detected,  the  prisoner  and 
others  then  murdered  Hemmings,  to  prevent  a  discovery  of  their 
own  ^ilt;  now  to  ascertain  whether  or  not  that  was  so  in  point  of 
fact.  It  is  necessary  that  I  should  receive  evidence  respecting  the 
murder  of  Mr.  Parker.*'  ( y) 

So  evidence  may  be  given  of  other  wounds  inflicted  by  the  pri-  Of  other 
soner  on  other  persons  at  the  same  time  and  place  for  the  purpose  ^®"°^ 
of  identiiVing  the  instrument  used.  On  an  indictment  for  mali* 
ciously  stabbing  it  appeared  that  the  prisoner  stabbed  both  the  pro- 
secutor and  Redman  at  the  same  time  and  place,  and  it  was  neld 
that  evidence  might  be  given  of  the  shape  of  the  wound  inflicted 
upon  Redman  for  the  purpose  of  identifying  the  instrument  with 
wnich  the  wound  was  inflicted  on  the  prosecutor,  (r) 

If  a  prisoner  call  evidence  to  prove  an  alibi,  evidence  may  be  To  rebut  an 
given  in  reply,  for  the  purpose  of  rebutting  the  alibi,  that  the  pri-  ^^^^^ 
soner  committed  another  robbery  near  the  place  where  the  offence 
charged  was  committed.     On  an  indictment  for  robbery  the  defence 
was  an  alibi,  and  in  order  to  show  that  the  prisoner  was  near  the 

Elace  of  the  robbery  at  the  time  it  was  committed ;  Alderson,  B., 
eld  that  a  witness  might  be  examined  to  show  not  merely  that  he 
had  been  accosted  by  the  prisoner  on  the  road  shortly  before  the 
prosecutor  was  robbed,  but  that  he  had  also  been  in  &ct  robbed  by 
the  party  who  accosted  him.  («) 

As  other  acts  and  declarations  of  the  prisoner,  besides  those  Proof  of  otW 
chanred  in  the  indictment,  may  be  iriven  m  evidence  on  the  part  •f*»wdde- 

i-^iP  .  i.i^f>«i5ji^  •  *  claratioMof 

of  the  prosecution,  so  he  himself  m  his  defence  may  in  some  cases  ^rwmet  as 
prove  other  acts  and  declarations  of  his  own,  as  evidence  of  his  eyideiice  for 
innocence.     Thus,  on  a  chaige  of  murder,  expressions  of  good-will  ^""  ^^  ^'* 
and  acts  of  kindness,  on  the  part  of  the  prisoner  towards  the  de- 
ceased, are  always  considered  important  evidence,  as  showing  what 
was  his  general  disposition  towards  the  deceased,  from  which  the 
iury  may  be  led  to  conclude,  that  his  intention  could  not  have 
been  what  the  charge  imputes,  (t)     So  in  the  case  of  Rex  v.  Lambert 
and  Perry i  (tt)  where  the  supposed  libel,  which  was  the  subject  of 
prosecution,  was  contained  in  a  paragraph  of  a  newspaper,  of  which 
the  defendants  were  the  printer  and  proprietor,  it  was  held  by 
Lord  EUenborough,  that  the  defendants  had  a  right  to  have  readi 
in  evidence  any  other  paragraph  in  the  same  newspaper,  connected 
with  the  subject  of  the  passage  charged  as  libellous,  (although  dis- 
jointed from  it  by  extraneous  matter,  and  printed  in  a  dmerent 

(g)  Rex  a.  Clewes,  4  C.  &  P.  221.  Stephen,  2  M.  &  Rob.  46.    The  tame  waa 

(r)  Rex  ».   Foney,  6  C.  &    P.    81,  done  in  Newton  ©.  Rowe,  Gloucester  Spr. 

Parke,  J.,  and  Gaselee,  J.  Ass.  1 843,  ear.  Enkine,  J.  M8&  C.  S.  G. 

(•)  Reg.  c.  Briggs,  2  M.  &  Roh.  199.  So  subsequent  letters,  relating  to  the  same 

it)  1  AilL  Et.  470.  subject,  are  admissible  in  an  action.    Pear- 

(«)  2  Campb.  400,  and  see  Tbornton  o.  son  «.  Lemaitrei  in  C.  P.,  May  11,  I843r 
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character,)  for  the  parpose  of  showing  the  intention  and  mind  of 
the  defendants  with  respect  to  the  specific  paragraph  laid  in  the 
indictment  And  as,  in  trials  for  conspiracies,  whatever  the  prisoner 
may  have  done  or  said,  at  any  meeting  alleged  to  be  held  in  pur- 
suance of  the  conspiracy,  is  admissible  in  evidence  against  him,  on  the 
Eart  of  the  prosecution ;  so,  on  the  other  hand,  any  other  part  of 
is  conduct  at  the  same  meetings,  will  be  allowed  to  be  proved,  on 
his  behalf;  for  the  intention  ana  design  of  the  party,  at  a  particular 
time,  are  best  explained  by  a  complete  view  of  every  part  of  his 
conduct  at  that  time,  and  not  merely  firom  the  proof  ox  a  single  and 
insulated  act  or  declaration,  (v)  In  the  case  of  Walker  and  others, 
who  were  tried  for  a  conspiracy  to  overthrow  the  government,  and 
evidence  was  produced,  on  the  part  of  the  prosecution,  to  shew 
that  the  conspiracy  existed,  ana  was  brougnt  into  overt  act  at 
meetings  in  the  presence  of  Walker,  the  counsel  for  the  prisoners 
was  allowed  to  ask  a  witness,  whether,  at  any  of  these  times,  he 
had  ever  heard  Walker  utter  any  word  inconsistent  with  the  duty 
of  a  good  subject?  The  question  was  opposed,  but  held  by  Mr. 
J.  Heath  to  be  admissible.  The  prisoners  counsel  were  also  al- 
lowed in  the  same  case,  to  inquire  into  the  general  declarations 
of  the  prisoner  at  these  meetings,  whether  the  witness  had  heard 
him  say  anything  that  had  a  tendency  to  disturb  the  peace  of  the 
kingdom ;  and  questions  to  the  same  effect  were  put  to  many  other 
witnesses  in  succession,  {w) 

On  the  trial  of  Hardy  for  high  treason,  where  the  overt  act 
charged  was,  that  the  prisoner,  for  the  purpose  of  accomplishing 
the  treason  of  compassing  the  King's  aeath,  did  conspire  wim 
others,  to  call  a  convention  of  the  people,  in  order  that  the  con- 
vention might  depose  the  King ;  the  counsel  for  the  prisoner  were 
allowed  to  ask  a  witness,  whether,  before  the  time  of  the  conven- 
tion, which  was  imputed  to  the  prisoner,  he  had  ever  heard  fixmi 
him  what  his  objects  were,  and  whether  he  had  at  all  mixed  himself 
in  that  business,  (x)  But  the  better  opinion  seems  to  be,  that  in 
order  to  make  such  other  acts  or  declarations  of  the  prisoner  ap- 
plicable to  his  defence,  it  must  be  shown  that  they  are  in  some  way 
connected  with  the  facts  proved  against  him.  (y)  In  the  case  of 
Home  Tooke  and  others,  however,  for  high  treason,  several  pub- 
lications having  been  given  in  evidence  on  the  part  of  the  crown, 
containing  republican  doctrines  and  opinions,  the  distribution  of 
which  had  been  promoted  by  the  prisoners,  during  the  period 
assigned  in  the  indictment  for  the  existence  of  the  conspiracy,  the 
prisoner  was  allowed  to  read  in  his  defence,  various  extracts  fix)m 
works  which  he  had  published  at  a  former  period  of  his  life ;  and 


(r)  1  Phil.  Ev.  478. 

(v)  Ibid,  and  23  St  Tr.  1131.  See 
the  obsenrations  of  Alderson,  B.,  in  Reg 
0.  Vincent.  9  C.  &  P  91. 

(x)  24  How.  St.  Tr.  1097.  On  an  in. 
dictment  for  a  conspiracy  against  the  de- 
fendant  and  Brown,  (who  was  gone  to 
America)  with  intent  to  defraud  Sir  G.  C. 
of  a  sum  of  money  advanced  by  him  by  way 
of  annuity,  some  letters  between  the  de- 
fendant and  Brown  were  put  in  evidence  on 
the  part  of  tho  prosecution,  and  the  defence 
was  that  the  defendant  had  been  made 
a  dope  by  Brown,  and  was  not  himself 


a  participator  in  the  fraud,  and  Lord  Tea* 
terden,  C.  J.,  held  that,  under  the  pecoliir 
circumstances  of  the  case,  the  whole  of  the 
correspondence  between  the  defendant  and 
Brown,  on  both  sides,  previously  to  the 
time  of  the  execution  of  the  annuity  deeds, 
was  admissible,  but  that  all  letters  subse- 
quent to  that  time  were  inadmissible.  Rex 
V.  Whitehead,  1  Carr.  &  P.  67.  D.  &  R. 
N.  P.  R.  61.  S.  C. 

(y)  Rex  V.  Lambert  and  Perry,  2 
Campb.  400.  Lord  George  Gordons  case, 
21  How.  St.  Tr.  542.  Hanson^s  case, 
31  How.  SU  Tr.  4281.  1  Phil.  £t.  480. 
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these  the  jury  were  permitted  to  carry  alons  with  them  when  they 
retired  to  consider  of  their  verdict,  (z)  But  the  proprietor  of  allowing 
such  a  defence  has  been  questioned  by  very  hisn  authority,  (a) 

It  may  also  happen,  that  from  the  nature  of  the  offence  charged^  ErideDce  of 
it  is  impossible  to  confine  the  evidence  to  proof  of  a  single  trans-  lemal  truu- 
action.     Thus,  on  an  indictment  against  several  defendwts  for  a  J^^J^^ 
conspiracy  to  cause  themselves  to  be  believed  persons  of  large  uutanoes  are 

Eroperty,  for  the  purpose  of  defrauding  tradesmen.  Lord  Ellen-  neoeBsaryto 
orough  allowed  the  prosecutor  to  prove  various  instances  of  their  JJ^^* 
giving  false  representations  of  their  circumstances  ;(aa)  observing  charged, 
that  the  indictment  was  for  a  conspiracy  to  carry  on  the  business,  of 
common  cheats,  and  cumulative  instances  were  necessary  to  prove 
the  offence.     The  same  sort  of  evidence,  said  his  Lordship,  is  al- 
lowed on  an  indictment  for  barratry ;  (6)  and  in  a  prosecution  for 
high  treason  itself,  the  gravest  of  all  offences. 

The  rule  is  clear  and  general,  that  no  question  can  be  put  which  Cases  as  to  the 
is  not  relevant  to  the  issue  (unless  for  the  purpose  of  impeaching  ][|^^J^"^y  ®^ 
the  credit  of  a  witness ;)   but  the  applicability  of  the  rule  must  ®^^^'***' 
obviously  depend  upon  the  particular  circumstances  of  each  in- 
dividual case,  and  will  not  admit  of  a  general  demonstration.     It 
may,  however,  be  useful  to  state  some  criminal  cases,  where  ques- 
tions as  to  the  relevancy  of  evidence  have  arisen  and  been  decided. 
On  the  trial  of  an  indictment  against  several  persons  for  a  con-  xTnlawM 
spiracy,  in  unlawfully 


assembling  for  the  purpose  of  exciting  dis-  assembly. 
1,  it  would  be  irrelevant  to  inquire,  on  behalf  Hunt's  case. 


content  and  disaffection 

of  the  defendants,  what  the  conduct  of  those,  employed  to  disperse 
the  meeting,  may  have  been  at  the  time  of  the  dispersion,  if  no 
evidence  has  been  previously  offered,  on  the  part  of  the  prosecution, 
as  to  the  conduct  of  the  meeting  at  that  time  or  subsequendy ; 
for  the  conduct  of  the  dispensers  of  the  meeting  can  have  no  bearing 
on  the  intention  and  object  of  the  meeting  itself;  in  other  wordsj 
it  is  irrelevant  to  the  matters  in  issue,  (c)  In  such  a  prosecution, 
as  the  material  points  for  the  consideration  of  the  jury  are,  the 
general  character  and  intention  of  the  assembly,  and  the  particular 
case  of  each  defendant  as  connected  with  that  general  character, 
it  would  be  relevant  to  prove,  on  the  part  of  the  prosecution,  that 
bodies  of  men  came  fix)m  different  parts  of  the  country  to  attend 
the  meeting,  arranged  and  oiganized  in  the  same  manner,  and 
acting  in  concert  It  would  be  relevant  also  to  shew,  that  early 
on  the  day  of  the  meeting,  in  a  spot  at  some  distance  from  the 
place  of  meeting,  (from  which  very  spot  a  body  of  men  came 
afterwards  to  the  place  of  meeting,)  a  great  number  of  persons, 
so  organized,  had  assembled,  and  had  there  conducted  themselves 
in  a  disloyal,  riotous,  or  seditious  manner.  (cQ  Further,  it  would 
be  relevant,  on  such  a  trial,  to  produce  in  evidence  certain  reso- 
lutions, which  had  been  proposed,  by  one  of  the  defendants,  at  a 

(z)  1  East,  P.  C.  c.  11,  s.  8,  p.  61.  ttcular  acts  of  barratrj  he  intends  to  prove 

25  How.  St  Tr.  545.  against  htm ;  and  will  not  be  at  liberty  to 

(a)  By  Lord  EUenborough  in  Rex  r.  give  evidence  of  any  other.     Ante,  yoL  I, 
Lambert  and  Perry,  2  Campb.  400.  p.  184. 

<aa) Rex 9. Roberts,  1  Campb.  400,ante,  (c)  Rex  v.  Hunt,  3  B.  &  A.  566.  577. 

p.  701.     But  see  Reg.  v.  Steel,  1  C.  &  I   Phil.    £v.  476.     See  also  Redford  v. 

Mara.  337,  anie,  p.  701.  Burley,  3  Stark.  N.  P.  C.  87, 88, 91., 

(b)  The  prosecutor  must,  before  the  (c/)  Ibid, 
trial,  give  the  dc&ndant  a  note  of  the  par- 
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lai^  assembly  in  another  part  of  the  country,  very  recently  held 
for  the  same  professed  object  and  purpose,  as  were  avowed  by  the 
meeting  in  question,  that  defendant  having  acted  at  both  meetings 
as  president  or  chairman ;  in  a  question  of  intention,  as  this  is,  it 
is  most  clearly  relevant  to  show,  against  that  individual,  that,  at  a 
similar  meetine,  held  for  an  object  professedly  similar,  such  matten 
had  passed  under  his  immediate  auspices,  (e) 

In  cases  of  treason  and  felony,  it  may  be  proved  that  articles 
iMuse'after'his  ^^^  found  secreted  in  the  prisoner's  house,  after  his  a[yrehep» 
apprebemion;    MOH.     in    IVatsov^s  cosB,  evidence  was  admitted  that  a  qoanti^ 
of  pikes  had  been  found  secreted  in  the  prisoner's  house  sobae- 
Writing  found  quentlv  to  his  apprehension,  (/)    With  respect  to  writings  found 
after  prisoner'B  ^^^^  ^^  prisoners  apprehension,  it  appears  to  have  been  laid  down 
appre  ennon.     .^  ffardy^s  case,  {g)  that  papers  found  in  the  possession  of  con- 
spirators with  the  prisoner,  but  subsequently  to  his  apprehennoo, 
ought  not  to  be  read  against  him,  unless  there  was  evidence  to 
show  their  previous  existence ;  for  otherwise  there  was  no  evidence 
that  the  prisoner  was  a  party  to  it.    And  on  a  prosecution  aeainst 
Heveyy  Beattyy  and  M^Carty,  for  a  conspiracy,  it  was  held  that 
some  letters  which  were  directed  to  the  prisoners,  and  intercepted 
at  the  post-office  after  their  apprehension,  were  not  admissible  in 
evidence  against  them,  as  they  had  never  been  in  the  custody  of 
the  prisoners,  or  in  any  way  adopted  by  them.  (A)     So  on  an  in- 
dictment for  uttering  a  foiged  bank-note,  knowing  it  to  be  forged, 
it  was  held  that  a  letter  purporting  to  come  from  the  prisonei^s 
brother,  and  left  by  the  postman  pursuant  to  its  direction,  at  the 
prisoner's  lodgings,  after  he  was  apprehended,  and  during  his  con- 
finement, but  never  actually  in  his  custody,  could  not  be  read  in 
evidence  as  proof  of  his  knowledse  that  the  note  was  foraged,  (t) 
But  in   WatsofCs  case,  (J)  it  was  held  that  papers  found  in  £be 
lodffings  of  a  conspirator  at  a  period  subsequent  to  the  apprehension 
of  the  prisoner,  miffht  be  read  in  evidence,  although  no  absolute 
proof  was  given  of  their  previous  existence,  where  strong  presump- 
tion exist^  that  the  loggings  had  not  been  entered  by  any  one 
in  the  interval  between  the  apprehension  and  the  findings  and 
where  the  papers  were  intimately  coimected  with  the  objects  of 
Writings  found  the  conspiracy  as  detailed  in  evidence,  {k)    Writings  found  in  the 

M  Rex  V.  Hunt,  3  B.  &  A.  566,  577. 
1  PhiL  £v.  477.  See  also  Redfoid  v. 
Burley,  3  Stork.  N.  P.  C.  87,  88,  91. 

(/)  2  Stark.  N  P.  C.  137.  Lord 
Ellenboroogh,  in  giving  his  opinion  on  this 
point,  dted  a  case  from  recollection,  where 
a  butler  to  a  banker  at  Mslton,  baud  been 
taken  op  apon  suspicion  of  having  com- 
mitted a  great  robbery;  the  prisoner  had 
been  seen  near  the  pnvy,  and  this  circum- 
stance having  excited  suspicion  in  the 
minds  of  the  counsel,  who  considered  the 
case  during  the  assises  at  York ;  at  their 
instance,  search  was  made,  and  in  the  privy 
all  the  plate  was  found.  The  plate  was 
prodnceo,  and  the  prisoner  was  in  con- 
sequence convicted ;  he  had  been  separated 
from  the  custodv  of  the  plate,  since  he  had 
been  confined  m  York  Castle,  for  some 
time:  but  no  doubt  vms  entertained  as 
to  the  admissilnlity  of  the  evidence,  Abbott, 


C  J.,  also  observed,  that  «n 
ioaroely  ever  occurred,  where  it  did  not 
happen  that  part  of  the  evidence  against  a 
prisoner  consisted  of  proof  that  the  slolfln 
propertjT  was  found  m  nis  house  after  Insap- 
prenension.  See  Reg.  tr. 
9  C.  &  P.  362. 

(g)  24  How.  St  Tr.  452. 

(A)  Hevey,  Beatty,  and  M'Carty^ 
1  Leach,  235. 

(t)  Huot's  case,  2  Leach,  820. 

(J)  2  Stark.  N.  P.  C.  140. 

Ik)  A  letter  found  upon  the 
may  be  read,  but  it  is  no  evidence  of  dbe 
htis  it  states.  Thus,  oo  an  indictmeBt 
against  a  person  employed  in  the  poit-aflbe 
for  secreting  a  letter  containing  a  bill  of 
exchange,  the  contents  of  the  letter,  whic^ 
was  found  upon  him,  were  held  inadmissible 
to  prove  tnat  the  bill  was  enclosed  m 
it.    Rex  ».  Pliimer,  Ross^  &  Ry.  264. 
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prisoner's  possession,  but  not  published,  if  plainly  connected  with  m  prisoaer't 

the  treasonable  design  charged,  are  evidence  of  snch  design  upon  ^"^^^^ 

an  indictment  for  treason,  though  not  published.  (/)    But  it  seems,  pabiuhed,  may 

that  if  it  be  doubtful  whether  they  are  so  connected,  they  are  not  U  read  if 

admissible.  («»)    In  JFatson^s  ease^  one  of  the  objections  made  to  '^S*^**^!** 

the  admission  of  a  paper  found  in  the  house  of  a  co-conspirator  h^!Si«oL 

was,  that  there  was  no  proof  that  it  had  been  published;   and 

Sidney^s  case  was  cited :  but  the  Court  distinguished  that  case  from 

the  present,  and  Abbott,  J.,  said  that  he  had  always  understood 

the  ground  of  objection  in  Sidney* s  case  was,  not  that  the  papers 

had  never  been  published,  bul  that  they  had  no  relation  to  the 

treasonable  practices  charged  m  the  indictment,  and  he  referred^o 

1  Easfs  P.  C.  119,  where  it  is  said,  "  writings  plainly  applicable 

to  some  treasonable  design  in  contemplation,  are  clear  and  satifr- 

factory  evidence  of  such  design,  although  not  published.     If,  say 

Mr.  J.  Foster,  and  Mr.  J.  Blackstone,  '^  tne  papers  found  in  Sidneys 

closet  had  been  plainly  relative  to  the  other  treasonable  practices 

charged  in  the  indictment,  they  might  have  been  read  in  evidence 

against  him."    That  was  the  objection  which  had  constantly  been 

made  to  the  reception  of  the  evidence  in  Sidney^s  case.     The  paper 

there  was  not  only  an  impublished  paper,  but  appeared  to  have 

been  composed  several  years  before  the  crime  charged  to  have  been 

committecL  (n) 

If  the  papers  found  in  the  prisoner's  custody  be  plainly  relativel  Without  proof 
to  the  desifirn  charged,  they  may  be  read  in  evidence  wiUMmt_aBy  ^^^  « 
proof  of  the  handwriting  being  that  of  the  prisoner,  (o)  Cud  writing. 

On  an  indictment  against  a  county  for  not  repairing  a  public  chi  an  indict- 
bridge,  the  defendants  may  show  under  the  general  issue  that  the  ment  against  a 
bridge  had  been  repaired  Irom  time  to  time  by  private  individuals :  county  for  not 
for  one  question  is,  whether  the  bridge  is  a  public  bridge;  and  br^|^ 
upon  that  question  it  is  material  to  inquire,  by  whom  and  in  what  dence  may  be 
manner  it  had  been  repaired,  with  a  view  of  ascertaining  whether  ?^T?"?  *^ 
those  repairs  were  adapted  to  the  service  of  the  public,  or  merely  hLvoVepaired 
to  the  purposes  of  ornament  or  private  convenience,  (p)     It  is  one  it. 
medium  of  proof  to  show  that  the  bridge  has  been  repaired  by  in- 
dividuals, though  that  alone  would  be  of  very  little  weight,  {q) 

In  a  question  put  by  the  House  of  Lords  to  the  Judges,  in  the  Whether  a 
course  of  the  proceedings  in  the  QueerCs  case^  it  was  assumed,  that  prisoner  may 
proof  of  the  existence  of  a  conspiracy  between  the  prosecutor  and  Sve  e^en^ 
others  to  suborn  witnesses  against  the  accused,  is  a  legitimate  of  a  conspiracy 
ground  of  defence.     Lord  Chief  Justice  Abbott,  in  delivering  their  to«ubom 
opinion,  observed,  that  the  Judges  understood  that  such  an  assump-  jSiMt^nn. 
tion  had  been  made  in  the  question  put  to  them,  and  that  the 
House  did  not  ask  their  opinion  on  that  point ;  (r)  from  which  it 
may  perhaps  be  inferred,  that  their  Lordships  had  doubts  whether 
sucli  a  defence  is  allowable. 

In  civil  suits,  as  the  evidence  is  to  be  confined  to  the  points  in  Erideace  of 
issue,  the  character  of  either  party  cannot  be  inquired  into,  unless  c>>«»ctCT« 

(/)  Rex  9.  yfatson,  2  Stark.  N.  P.  C.  (  »>  Rex  v.  (Inhab.)  Northamptonshire, 

141.  2  M.  &  a  262. 

(m)  n>id.  (9^  1  PhiLEv.  170, 7th ed. 

(n)  2  SUrk.  N.  P.  C.  147.  {r)  The  Qneen's  case,  2  Brod.  &  Ring. 

(o)  1  East,  P.  C.  c.  11,  s.  56,  p.  119.  310,311. 
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it  18  put  in  issue  by  the  nature  of  the  suit  itself.  («)  In  criminal 
proceedings,  the  prosecutor  being  usually  also  a  witness,  his  ch»- 
racter  may  be  attacked  in  the  prisoner's  defence,  in  the  same  way 
as  is  applicable  to  the  impeachment  of  the  credit  of  witoeases 
generally.  In  the  particular  instance  of  an  indictment  for  a  n^K, 
or  for  an  assault  with  an  intent  to  commit  a  rape,  evidence  is  ad- 
missible on  the  part  of  the  prisoner,  not  merely,  as  in  the  case  of 
an  ordinary  witness,  that  from  her  general  bad  character  the  jhx>- 
secutrix  ought  not  to  be  believed  on  her  oath,  but  her  character 
as  to  general  chastity  may  be  impeached  by  general  evidence,  (i) 
And  although  evidence  of  particular  fiu;ts  to  impeach  her  chastity 
was  once  held  inadmissible,  (ti)  Yet  it  has  since  been  held  that  the 
prosecutrix  may  be  cross-examined  as  to  particular  discreditaUe 
transactions ;  (v)  and  as  to  her  having  had  connexion  with  the  pri- 
soner previously  to  the  alleged  rape;  (to)  and  if  she  deny  such  con- 
nexion, the  prisoner  may  show  that  she  has  been  previoudy 
connected  witn  him.  (x)  And  in  actions  for  seduction  it  has  been 
held  that  the  daughter  of  the  plaintiff  may  be  cros&«xamined  as 
to  her  having  had  connexion  with  particular  persons,  at  particular 
times  and  places,  and  if  she  deny  it,  witnesses  may  be  called  to 
contradict  her  as  to  such  particular  facts,  (y) 

In  all  criminal  prosecutions  the  prisoner  is  always  permitted  to 
prisoner's  good  call  witnesses  to  speak  to  his  general  character,  (z)  who  are  osoally 
character ;  examined  in  his  behalf  as  to  now  long  they  have  known  him^  and 
what  his  general  character  for  honesty,  humanity,  or  peaceable  con- 
duct, (according  to  the  nature  of  the  offence  charged)  has  been  durins 
must  beappli-  that  time.  The  inquiry  ought  manifesdy  to  bear  some  analogy  ana 
cable  to  the  reference  to  the  nature  of  the  charge  against  the  prisoner.  On  a 
^    ^ '  charge  of  stealing  it  would  be  irrelevant  and  absura  to  inquire  into 

his  loyalty  or  humanity ;  on  a  charge  of  hiffh  treason,  it  would  be 
equally  absurd  to  inquire  into  his  honesty  and  punctuality  in  private 
most  not  refer   dealings,  (a)    The  inquiry  must  also  be  made  with  reference  to  the 
toparticolar      genereu  character  of  the  prisoner ;  for  it  is  general  character  alone 
"^'  which  can  afford  any  test  of  general  conduct,  or  raise  a  presumption 

that  the  person,  who  had  maintained  a  &ir  reputation  do¥ni  to  a 
certain  period,  would  not  then  begin  to  act  an  unworthy  part :  and, 
therefore,  proof  of  particular  transactions,  in  which  the  prisoner  may 
have  been  concerned,  are  not  admissible,  (b) 

It  is  not  the  practice  to  cross-examine  witnesses  to  character. 
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acts. 


(«)  1  Phil.  ev.  176, 7  edit  467. 

(t)  Ante,  YoL  1,p.  690. 

(k)  Rex  r.  Hodgson,  Rusa.  &  Ky. 
C.  C.  R.  211.    Ante^Tol  1,690. 

(o)  Rex  V,  Barker,  3  C.  &  P.  589,  ante, 
vol.  ],p.  691. 

(w)  Rex  9.  Martin,  6  C.  &  P.  562,  ante, 
vol.  1,  p.  691. 

(:r)  hex  v.  Aspinall,  3  Stark.  Ev.  952, 
ante,  vol  l,p.  691. 

(y)  Verry  r.  Watkins,  7  C.  &  P.  308, 
Grinnell  v.  Wells,  Gloucester  Spr.  Ass. 
1843,  Erskine,  J.,  MS.  C.  S.  G  And 
see  Andrews  o.  Askey,  8  C.  &  P.  7,  ante, 
vol  1,  p.  691. 

(z)  Fonnerly  evidence  ef  the  prisoner's 


good  character  was  admitted  in  capital 
cases  only,  in  favorem  vitte^  Rex  v.  Harris 
2  St.  Tr.  1038.  This  evidence  is  bow 
admitted  in  all  prosecutions  which  sakgect 
a  man  to  corporal  punishment ;  hat  not  in 
actions  or  informations  for  penalties,  tfaoiKh 
founded  on  the  fraudulent  condoct  of  cm 
parties.  Peake's  Ev.  7.  The  true  line 
of  distinction,  C.  B.  Eyre  observed,  is  thb : 
in  a  direct  prosecution  for  a  crime  maA 
evidence  is  admissible ;  but  where  the  pro* 
secution  is  not  directly  for  the  crime,  b«i 
for  the  penalty,  it  is  not.  Attorney- 
V.  Bowman,  cited  2  Bos.  &  PuL  582. 

(a)  I  Phil  Ev.  469. 

{b)  Ibid. 
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unless  there  be  some  definite  charge  against  the  prisoner,  to  which 
to  cross-examine  them,  (c) 

Soon  after  the  passing  of  the  6  &  7  Wm.  4,  c.  114,  the  act  allow- 
ing persons  indicted  for  felony  to  make  their  defence  by  counsel  or 
attorney,  the  Judges  promulgated,  amongst  others,  the  following 
rule  of  practice  in  cases  of  felony,  that,  ^^  if  the  only  eyidence  called 
on  the  part  of  the  prisoner,  is  eyidence  to  character,  although  the 
counsel  for  the  prosecution  is  entitled  to  the  reply,  it  will  be  matter 
for  his  discretion  whether  he  will  use  it  or  not.  Cases  may  occur 
in  which  it  may  be  fit  and  proper  so  to  do."  (d)  And  it  has  been 
held  since  in  a  case  of  felony  that  the  counsel  for  the  pro- 
secution has  in  strictness  the  right  to  reply,  (e)  on  the  whole  case 
and  not  merely  on  the  evidence  to  character,  (/)  although  the 
counsel  for  the  prisoner  only  calls  witnesses  to  character ;  but  this  is 
not  a  right  which  in  practice  ought  to  be  exercised,  except  under 
very  special  circumstances,  {g) 

The  practice  in  cases  of  misdemeanor  has  uniformly  been  that 
when  witnesses  haye  been  called,  on  the  part  of  the  accused,  to 
character  only,  and  for  no  other  purpose,  the  counsel  for  the  prose- 
cution has  not  addressed  the  jury  in  reply,  (A)  but  it  seems  tnat  in 
strictness  the  right  exists  in  cases  of  misdemeanor,  though  it  ought 
rarely,  if  ever,  to  be  exercised,  (i) 

Tne  6&7  Wm.4>a  111,  expressly  nroyides  that  **  if  upon  the  6  &  7  w«.  4, 
trial  of  any  person  for  any  subsequent  felony,  such  person  shall  give  ^qI^'^JJJJ^ 
evidence  of  his  or  her  good  character,  it  shall  be  lawful  for  the  pro-  tion. 
secutor  in  answer  thereto,  to  give  evidence  of  the  indictment  and 
conviction  of  such  person  for  the  previous  felony  before  the  verdict 
of  guilty  of  such  subsequent  felony  shall  have  been  returned,  and  the 
jury  shall  inquire  concerning  such  previous  conviction  for  felony  at 
the  same  time  that  they  inquire  concerning  the  subsequent  felony."   ^ 
If  a  prisoner  cross-examines  the  witnesses  for  the  prosecution  as  to 
biscnaracten  he  'Ogives  evidence"  within  the  meaning  of  this  section, 
and  the  previous  conviction  may  be  proved,  (m) 

It  has  been  usual  to  treat  the  good  character  of  the  party  accused  Method  of 
as  evidence  to  be  taken  into  consideration  only  in  doubtful  cases.  '«»^°»«^»-. 
Juries  have  generally  been  told  that  where  the  facts  proved  are  such  J^\J^ 
as  to  satisfy  their  minds  of  the  guilt  of  the  party,  character  however  racter  to  th« 
excellent  is  no  subject  for  their  consideration ;  but  that  when  they  J*^* 
entertain  any  doubt  as  to  the  guilt  of  the  party,  they  may  properly 
turn  their  attention  to  the  good  character  wnich  he  has  received,     it 
is,  however,  submitted  with  deference  that  the  good  character  of  the 
party  accused,  satisfactorily  established  by  competent  witnesses,  is  an 
ingredient  which  ought  always  to  be  submitted  to  the  consideration 
of  the  jury,  together  with  the  other  facts  and  circumstances  of  the 


(e)  Rex  V.  Hodgkiss,  7  a  &  P.  298, 
AlderaoD,  B.  It  sometimes,  however,  is 
proper  to  ascertain  from  die  witnesses 
whether  they  have  had  sufficient  opportuni- 
ties of  knowing  the  prisoner's  character  ; 
as  whether  they  have  lived  near  him,  or 
known  him  down  to  the  time  of  the  com- 
mission of  the  offence.     C.  S.  G. 

(d)  Rules  of  Practice  in  cases  of  felony, 
promulgated  by  the  Judges  before  the  Spring 
Circuit  of  1837.  7  C.  &  P.  676,  post,  p. 
815. 


(e)  Rex  9,  Stannard,  7  C.  &  P.  673, 
Patteson,  J.,  and  Williams,  J. 

(/)  Rex  V.  Whiting,  7  C.  &  P.  771, 
BoUand.B. 

iff)  Rex  V,  Stannard,  «Mpra. 

(h )  Per  Patteson,  J.,  in  Rex  o.  Stannard, 
7  C.  &  P.  673. 

(t)  Rex  V.  Stannard,  ntprtif  per  Patte- 
son,  J.,  and  Williams,  J. 

(«i)  Reg.  V.  Gadbury,  8  C.  &  P.  67^ 
ante,  p.  130. 
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case.  The  nature  of  the  charge,  and  the  evidence  by  which  it  is 
supported,  will  often  render  such  ii^redient  of  little  or  no  avail ;  but 
the  more  correct  course  seems  to  be,  not,  in  any  case,  to  withdraw  it 
from  consideration,  but  to  leave  the  jury  to  form  their  ooodusion, 
upon  the  whole  of  the  evidence,  whether  an  individual  whose  cha* 
racter  was  previously  unblemished,  has  or  has  not  committed  the 
particular  crime  for  which  he  is  called  upon  to  answer.  ( j) 

The  prosecutor  cannot  enter  into  the  aefendant's  character,  unless 
the  defendant  enable  him  to  do  so,  by  calling  witnesses  in  support  of 
Ud  character,  it:  and  even  then  the  prosecutor  cannot  examine  to  particular  &cts, 
the  general  character  of  the  defendant  not  being  put  into  isme,  but 
eommg  in  collaterally,  {jj) 


O —  " ^ / J ^ " — 7 ' 

jge,  and  the  divisibility  of  averments.     2dly,  With  what  preci- 
tnose  allesations,  which  cannot  be  disregarded  in  evidence,  must 
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SECTION  in. 

What  Allegations  must  be  proved,  and  what  may  be  refected. 

In  the  present  section  it  is  proposed  to  consider,  1st,  What  allega- 
tions in  an  indictment  must  be  proved  to  support  it,  and  what  may 
be  disregarded  in  evidence ;  and,  therewith,  of  the  subjects  of  sur- 
plusa{ 

sion  t&oseallegations, 
be  proved ;  and,  therewith,  of  the  subject  of  variance. 

1st.  What  allegations  must  be  proved,  and  what  may  be  disre- 
garded in  evidence.  In  order  to  convict  a  man  of  an  oflTencc^all 
the  material  facts  which  constitute  the  offence,  and  which  are  ne- 
cessary to  enable  the  parties  to  avail  themselves  of  the  verdict  and 
judgment,  should  the  same  charge  be  again  brought  forward,  must 
be  stated  upon  the  indictment ;  and  all  these  requisite  allegations 
must  be  satisfied  in  evidence,  and  proved  as  laid.  But  allegations 
not  essential  to  such  a  purpose,  which  might  be  entirely  omitted,^ 
without  affecting  the  charge  against  the  prisoner,  and  without  detri- 
ment to  the  indictment,  are  considered  as  mere  surplusage,  and  may  be 
disregarded  in  evidence,  (k)  Thus,  where  the  prisoner  waschai^ged  with 
robbery  near  the  highway 9  in  a  case  that  occurred  soon  after  the  3  W. 
&  M.  c.  9,  (which  took  away  clergy  from  all  robberies,  whether  near 
the  highway  or  elsewhere,)  and  a  robbery  in  a  house  was  the  offence 
proved,  all  the  Judges  were  of  opinion  that  the  prisoner  was  ousted  of 
the  benefit  of  clergy.  (/)     So  upon  an  indictment  which  chai^ged  the 


C'j)  In  Rex  v.  Stasnard,  7  G.  &  P. 
673,  Patteson,  J.,  said,  **  I  cannot  in  prin- 
ciple make  any  distinction  between  evidence 
or  facts  and  evidence  of  character;  the 
latter  is  eaually  laid  before  the  jury  as  the 
former,  as  oeing  relevant  to  the  question  of 
guilty  or  not  guilty ;  the  object  of  laying 
it  before  the  jury  is  to  induce  them  to 
believe,  from  the  improbability  that  a  person 
of  good  character  should  have  conducted 
himself  as  alleged,  that  there  is  some 
mistake  or  misrepresentation  in  the  evidence 
on  the  part  of  the  prosecution,  and  it 
is  strictly  evidence  in  the  case.**    And  per 


Vnillams,  J.,  '*  It  is  evidence  to  be  salv. 
mitted  to  the  jury,  to  induce  them  to  say 
whether  they  Uiink  it  likely  that  a  peisoa 
vnth  such  a  character  would  have  committed 
the  offence/' 

(jff)  BuU.  N.  P.  296.  citing  Martyn  «. 
Hind  Cowp.  437.  The  ordinary  oounse^ 
however,  is  to -ask  the  witness  whether  he 
has  not  heard  that  the  prisoner  has  bcea 
tried  for  a  particular  offence.     C.  SL  O. 

(k)  Rex  tr.  Holt,  -2  Leach,  593.  1  PUL 
£v.  498. 

(/)  ^nte,  vol.  I,  p.  fH)4.  Summers* 
2  East,  P.  C  c.  16,  s.  168,  p.  786. 
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prisoners  ivith  robbing  a  person  in  a  field,  near  the  highway,  where 
the  jury  found  a  veroict,  '*  guilty  of  the  robbery,  but  not  near  the 
highway,"  it  was  holden  by  all  the  Judges,  that  the  prisoners  were 
ousted,  (m)  So  where  Pye  was  convicted  upon  an  indictment,  which 
charged  him  with  robbmg  Femyhough  in  the  dweUing-house  of 
Aaron  Wilday,  and  it  was  proved  that  the  robbery  was  committed  in 
a  house,  but  it  did  not  appear  who  was  the  owner  of  it ;  on  reference 
to  the  Judges,  they  all  held  the  conviction  proper,  (n)  In  MifUorCs 
cassy  the  indictment  charged,  that  she  feloniously,  &c.  in  the  night 
time  set  fire  to  the  bam  of  P.  G.,  and  burned  the  same.  The  jury 
found  the  prisoner  guilty  of  setting  fire  to  and  burning  the  bani,but 
not  in  the  night  time.  And  the  Judges  held  that  she  was  properly 
convicted,  (o)  Upon  an  indictment  on  the  8  &  9  Wm.  3,  c.  26,  s.  1, 
(now  repealed)  for  having  a  die  made  of  iron  and  steel  in  possession, 
without  lawful  authority,  the  Judges,  on  a  case  reserved  for  their 
opinion,  held  that,  as  it  was  immaterial  to  the  ofience  of  what  the 
die  was  made,  proof  of  a  die,  either  of  iron  or  steel,  or  both,  would 
satisfy  this  charge,  (p)  So  where  the  indictment  was  upon  the 
repealed  statute  4  Geo.  2,  c.  32,  **  for  stealing  so  much  lead  belong- 
ing to  the  Rev.  G.  C.  W.,  and  then  and  there  fixed  to  a  certain 
bmlding  called  Hendon  Church ;"  BuUer,  J.,  thought  the  charging 
the  leaa  to  be  the  property  of  any  one  was  absurd  and  repugnant^ 
property  (in  this  respect)  being  only  applicable  to  personal  things ; 
that  it  should  only  have  been  chaigea  to  be  lead  a£Bxed  to  ue 
church ;  and  that,  therefore,  the  allegation  as  to  property  ought  to 
be  rejected  as  surplusage,  (q) 

In  Rex  V.  Holtj  which  was  an  ex-officio  information  for  a  libel ; 
the  information  stated,  that  before  the  publishing  of  the  libel,  the 
King  had  issued  a  proclamation ;  that  after  the  said  proclamation 
had  been  issued,  divers  addresses  on  the  occasion  of  such  proclama- 
tion had  been  presented  to  his  Majesty  by  divers  of  his  subjects ;  it 
then  proceeded  to  state,  that  the  defendant  well  knowing  the  pre- 
mises, &C.,  but  intending  to  bring  the  said  proclamation  into  con- 
tempt, &C.,  and  to  stir  up  sedition,  &&,  published  the  libel  in  quea- 
tion,  entitled  ^'  A  letter  addressed  to  the  addressers  on  the  late  pro- 
clamation," which  was  averred  to  mean  his  said  Majesty's  proclama- 
tion, after  which  followed  the  proclamation.  Aft;er  conviction,  it 
was  objected,  on  behalf  of  the  defendant,  that  there  was  no  l^gal 
evidence  at  the  trial  to  prove  that  the  addresses  had  been  presented 
to  the  King.  BuUer,  J.,  after  stating  his  opinion  that  the  fact  had 
been  suflSciently  proved,  observed,  **  However,  on  this  information, 
I  do  not  think  the  prosecutor  need  have  given  any  evidence  at  all 
of  these  addresses ;  the  averment  respecting  these  addresses  seems 
unnecessary  ;  for  the  information,  after  stating  the  proclamation  and 

(m)  jinte,  vol.    1,    p.    904.    Wardlo*8  (7)  Rex  v.   Hickman,    1   Leach,  318. 

case,  Ross.  &  Ry.  C.  C.  R.  9.     &  C.  2  S.  C.  2  East,  P.  C.  c.  16,  s.  31,  p.  593. 

East,  P.  C.  c.  16,  t.  168,  p.  785.  On  the  authority  of  this  case,  Hoboyd,  J., 

(»)  Pye*8  case,  2  East,  P.   C.  c.  16,  doubted  whether,  on  an  indictment  on  the 

s.  168,  p.  785,  786.     j4ni€^  vol.  1,  p.  904,  repealed  stat.  3  Wm.  &  M.  c.  9,  s.  5,  for 

S.  P.  by  all  the  Jadges  in  Johnstone's  case,  stealing  in  a  lodging  let  to  the  prisoner,  the 

ibid.  allegation  of  the  person  by  whom  the  lodg- 

(o)  Ifinton's  case,  2  East,  P.  C.  c.  21,  ing  was  let,   might  not  be    rejected  as 

a.  5,  p.  1021.  surplusage.     Rex  o.  Healcy,    R.   &    M. 

(/>)    Rex    V.    Oxford.   Russ.   &    Ry.  C.  C.  R.  1. 
C.  C.  R.  382.     Rex  v.  PhilUps,  ibid.  369. 

£  E   £  2 
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the  addresses,  chaiges  the  defendant  with  a  seditious  intent  to  bring 
the  said  proclamation  into  contempt,  without  noticing  the  addreases 
again.  The  distinction  between  material  and  immaterial  averments 
is  perfectly  well  settled ;  if  the  averment  be  material,  that  is,  if  it  be 
connected  with  the  charge,  it  must  be  proved ;  but  if  it  be  totally 
immaterial,  and  if  the  lioel  be  not  connected  with  the  averment,  it 
need  not  be  proved."  (r) 
II  In  considering  the  subject  of  surplusage,  it  must  always  be  remem-j 
bered,  that  it  is  a  most  general  rule,  that  no  allegation^  whether 
necessary  ot  unnecessary,  which  is  descriptive  of  the  identity  of  that 
which  is  legally  esseniiai  to  the  chaige  in  the  indictment,  can  ever! 
be  rejecteg  (^)  Thus,  if  a  man  were  to  be  charged  with  stealing  a 
black  horse,  the  allegation  of  colour,  although  unnecessary,  yet  being 
descriptive  of  that  which  is  material,  could  not  be  rejectecL  (t)  So 
where  the  prisoner  was  indicted  on  the  Black  Act  lor  maliciously 
shooting  at  U.  Sandon  in  the  dwelling-house  of  James  Brewer  and 
John  Sandy ;  and  it  appeared  upon  the  evidence,  that  it  was  in  the 
dwelling-house  of  John  Brewer  and  James  Sandy ;  the  Court  held 
the  variance  fittal,  and  said  that  the  prosecutor  had  thought  proper 
to  state  the  names  of  the  owners  of  the  house  where  the  fact  was 
charged  to  have  been  committed ;  and  that  although  perhaps  that 
averment  was  not  necessary,  (the  statute  saying,  who  shall  malici- 
ously shoot  at  any  person  in  any  dwelling-house  or  other  place,)  yet, 
having  averred  that  it  was  the  house  ot  James  Brewer  and  John 
Sandy,  he  was  bound  to  prove  it  as  laid,  (u)  So  upon  an  indict- 
ment under  the  57  Geo.  3,  c.  90,  (now  repealed)  for  being  found 
armed  with  intent  to  destroy  game  in  a  certain  wood  ''  called  the  aid 
walk  of,  and  belonging  to,  and  then  in  the  occupation  o^  John 
James,  Earl  of  Walaegrave,"  it  was  proved  that  the  wood  in  question 
was  in  the  occupation  of  the  Earl  of  Waldegrave ;  but  it  was  also 
proved  that  the  wood  had  always  been  called  the  long  walk,  and  had 
never  been  called  or  known  by  the  name  of  the  old  wsSk.  And 
upon  a  case  reserved  for  the  opinion  of  the  Judges,  it  was  held,  that 
though  it  is  not  necessary,  where  the  name  of  the  owner  or  occupier 
of  the  close  is  stated,  to  state  the  name  of  the  close  also,  yet  that  the 
averment  could  not  be  rejected,  and  the  variance  was  fatal,  (r) 
So  where  the  indictment  was  for  breaking,  &c.,  the  house  of 
J.  Davis,  ''with  intent  to  steal  the  goods  of  J.  Wakelin,  in  the 
said  house  being,"  and  there  was  no  such  person  who  had  goods 
in  the  house,  but  J.  W.  was  put  by  mistake  tor  J.  D. :  the  prisoner 
was  held  entitled  to  an  acquittal ;  and  it  was  ruled,  that  the  words 
''  of  J.  W."  could  not  be  rejected  as  surplusage,  for  the  words  were 
sensible  and  material,  it  being  material  to  lay  truly  the  property  in 
the  goods ;  and  without  such  words  the  description  of  the  oflence 
would  be  incomplete,  (to)    This  is  not  like  the  case  of  laying  a  rob- 


(r)  Rex  V,  Holt,  5  T.  R.  446.  S.  C. 

2  Leach,  593.    See  also  Rex  o.  Phillips, 

3  Campb.  74.     ^nfe,  vol.  I,  p.  672. 
($)  1  Stark.  £v.  433. 

(f)  1  Stark.  £v.  434.  So  upon  an  in- 
dictment for  stealing  four  live  tame  turkeys, 
the  Judges  held  that  the  word  "  live,** 
being  a  description  of  the  quality  of  the 
thing  stolen,  could  not  be  rejected  as  sur- 
plusage. Rez  V,  Edwards  and  Walker, 
Rum.  &  Ry.  C.  C.  R.  497. 


(«)  Duroure*8  case,  1  East,  P.  C.  415. 
S.  G.  1  Leach,  35  i ;  but  see  Pye*s  esse. 
and  Johnstone's  case,  ante,  p.  787. 

(p)  Rex  V.  Owen,  R.  &  M.  C.  a  R. 
118. 

(w)  Jenks*  case,  2  East,  P.  C.  c  15, 
8.  25,  p  514.  So  also  on  an  indictmeiit 
for  burglary,  where  the  name  of  the  owner 
of  the  dwelling-house  is  mia^statedv  tlw 
error  is  fatal.     Amt,  vol.  I,  p.  826. 
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bery  in  the  dwelling-house  of  A.,  which  turns  out  to  be  the  dwelling- 
house  of  B.,  because  that  circumstance  is  perfectly  immaterial  m 
robbery,  {x)  Where  an  indictment  for  stealing  a  bank-note,  de- 
scribed it  as  signed  by  A.  HoopeVy  for  the  Governor  and  Company 
of  the  Bank  of  England,  it  was  held  by  the  Judges,  on  a  case  re- 
served, that  there  could  be  no  conviction  without  evidence  of  the 
signature  being  by  A.  Hooper,  (y) 

So  the  name  of  the  person  in  whom  the  property  which  is  the 
subject  of  the  charge  is  laid,  gr  on  whom  the  offence  is  stated  to 
ave  been  committed,  cannot  T)e  rejected  as  surplusage,  but  must 
be  proved,  both  as  to  Chnstian  and  surname,  accoraing  to  the  indict- 
ment, for  if  the  names  there  stated  are  not  his  real  names,  or  the 
names  by 'which  he  is  usually  known,  the  prisoner  miist  be  ac- 
quitted, {z)  But  if  there  be  a  suflScient  description  of  the  person 
and  degree  of  the  owner  of  the  property,  which  is  supported  in 
evidence,  ^ly  subsequent  addition  may,  it  seems,  be  rejected  as  sur- 
plusage. Thus,  where  in  an  indictment  for  larceny,  before  the  Irish 
union,  the  goods  stolen  were  stated  to  be  the  property  of  ^*  James 
Hamilton,  Esq.,  commonly  called  Earl  of  Clanbrassil,  in  the  kingdom 
of  Ireland,"  and  it  appeared  in  evidence,  that  the  prosecutor  was  an 
Irish  peer,  m..  Earl  of  Clanbrassil,  in  Ireland,  the  Judces,  on  a  case 
reserved,  were  of  opinion  that,  though  the  correct  mode  of  describ- 
ing the  person  of  the  prosecutor  woiud  have  been  '^  James  Hamilton, 
Esq.,  Earl  of  Clanbrassil,  in  the  kingdom  of  Ireland,"  yet  as  "James 
Hamilton,  Esq.,"  was  a  sufficient  description  of  his  person  and  degree, 
the  subsequent  words  "commonly  called  Earl  of  Clanbrassil^  in  the 
kingdom  of  Ireland,"  might  be  rejected  as  surplusage,  (a) 

Although  it  be  true,  as  above  stated,  that  in  order  to  convict  a  Convictimi 
man  of  an  offence,  that   offence   must   be  completely  averred  in  protmuo. 
the  indictment,  and  the  evidence  must  correspond  with,  and  sup- 
port,  the  whole  of  the^aterial  averments,  yet  it  by  no  means  fol- 
lows, that  it  is  necessary  to  prove  the  offence  charged  in  the  in-| 
dictment  to  the  whole  extent  laid^  for  it  is  fully  settled,  that  in 
criminal  cases,  it  is  sufficient  for  the  prosecutor  to  prove  so  much 
of  the   charge    as   constitutes  an  offence  punishable   by  law.  (6) 
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(x)  lUd. 

(p)  Rex  0.  Cnten,  Run.  &  Ry.  C.C.R. 
14. 

(z)  See  poU^  p.  795,  as  to  variances  in 
ren>ect  of  the  name  of  the  party  injured. 

(a)  Rex  V.  Graham, 2  Leach,  547.  From 
what  is  said  in  the  latter  part  of  the  opinion 
of  the  Judges,  as  delivered  by  Perry n,  B., 
it  is  not  clear  whether  their  lordships 
thooght  the  words  stated  above  should 
be  rejected  as  surplusage,  or  only  the 
words,  "  commonly  called."  In  a  case 
before  Mr.  J.  Burrough,  where  the  pri- 
soner was  indicted  for  stealing  goods,  laid 
to  be  the  property  of  Andrew  Wm.  Gother, 
Esq.,  and  it  appeared  on  the  cross-ezamina- 
tion  of  the  prosecator,  that  he  was  not 
an  esquire,  whereupon  it  was  objected  that 
it  was  a  ftfal  variance  ;  the  learned  Judffe 
overruled  the  objection,  and  held  that  we 
addition  of  esquire  to  the  name  of  the 
person  in  whom  the  property  was  laid,  was 
mere  surplusage,  Rex  v,  Ogilrie,  2  C. 
&  P.  230.     It  has  been  said,  however,  that 


where  the  person  injured  has  a  name  of 
dignitv,  as  a  peer,  baronet,  or  knight,  he 
should  be  described  by  it ;  and  that  if  he  be 
described  as  a  knight,  when  in  fact  he  is  a 
baronet,  or  the  contrary,  the  variance  would 
be  fatal ;  because  a  name  of  dignity  is  not 
merely  an  addition,  but  is  actually  part 
of  the  name,  Archb.  Cr.  P.  30. 

(h)  Rex  o.  Hollingberry,  4  B.  &  C.  329. 
This  rule,  however,  must  be  understood,  as 
it  should  seem,  with  this  qualification ;  that 
if  a  prisoner  be  indicted  for  murder  or 
felony,  he  cannot  be  convicted  of  a  misde- 
meanor, except  in  the  cases  of  felonies 
including  assaults.  See  vol.  1,  p.  778, 
et8€q.  Thus,  wbere  upon  the  facts  stated 
upon  a  special  verdict  upon  an  indict- 
ment for  felonv,  the  Court  of  King's 
Bench  was  of  opinion  that  the  pri- 
soner could  not  be  convicted  of  felony, 
the  Chief  Justice  (Sir  Wm.  Lee,)  started  a 
question,  whether,  as  the  case  amounted 
undoubtedly  to  a  great  misdemeanor,  they 
could  not  give  judgment  as  for  a  trespass : 
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^^  The  distinction,"  said  Tx)rd  Ellenborougb,  in  the  case  of  Rex  ▼. 
Hunt^ip)  "runs  through  the  whole  criminal  law,  and  it  is  in- 
variably enough  to  prove  so  much  of  the  indictment  as  shows  that 
the  defendant  has  committed  a  substantive  crime  therein  speci- 
fied." {d)  On  a  charge  of  petit  treason,  if  the  killing  with  malice 
were  proved,  but  no  circumstances  of  aggravation  were  proved  to 
make  the  offence  treasonable,  the  prisoner  might  have  been  foand 
guilty  of  the  murder,  {e)  If  A.  be  cnarged  with  the  murder  of  R,  i .  e. 
with  feloniously  killing  B.  of  malice  prepense,  and  all  but  the  fiict 
of  malice  prepense  be  proved,  A.  may  clearly  be  convicted  of 
manslaughter,  for  the  indictment  contains  all  the  allegations  es- 
sential to  that  charge ;  A.  is  fully  apprized  of  the  nature  of  it,  the 
verdict  enables  the  Court  to  pronounce  the  proper  judgment,  and 
A.  may  plead  his  acquittal  or  conviction  in  bar  of  any  subsequent 
indictment  founded  on  the  same  facts,  (f) 

On  an  indictment  for  burglary  and  stealing  goods,  if  it  appear 
that  no  bui^lary  was  committed,  as  where  the  breaking  and  enter- 
ing were  not  in  the  night,  or  on  a  charge  of  robbervy  where  the 
property  was  not  taken  irom  the  person  by  violence,  or  by  putting  in 
fear,  the  prisoner  may  oe  found  ^ilty  of  the  simple  larceny  only.  \g) 

On  an  indictment  for  stealing  in  a  dweliing-house,  persons 
beinff  therein  and  put  in  fear,  the  prisoner  may  be  convicted  of 
simple  larceny.  (A)     And  in  all  complicated  larcenies,  the  prisonerl 

ivation,  as  the  fear  11 


rceny.  (i)     So  upon 


'\ 


horsestealing,  which  is  bad^for  not  describing  the 
animal  by  any  term  used  in  the  statute,  there  may  be  a  conviction  for^ 
simple  larceny,  {j)    So  if  a  man  had  been  indicted  upon  the  statute 


and  the  comsel  for  the  crown,  in  support  of 
the  power  of  the  court  to  do  so,  cited 
2  Hawk.  P.  C.  440,  and  Cro.  Jac.  497. 
Martin  Leeser's  case,  I  And.  351.  Kel. 
29.  Dalt  331.  E  contra,  it  was  insisted 
that  by  this  means  a  defendant  would 
be  deprived  of  many  advantages ;  for  if  he 
was  indicted  properly,  he  mignt  have  coun- 
sel, a  copy  of  his  indictment,  and  a  special 
jury.  The  court  ordered  the  prisoner  to 
be  discharged ;  and  said,  that  in  the  cases 
cited  pro  rege,  the  Judges  appear  to  have 
been  transported  with  seal  too  far.  Rex  v, 
W'estbeer,  2  Stra.  1 133.  S.  C.  1  Leach,  12. 

(c)  2  Campb.  585. 

(d)  The  same  distinction  applies  to  the 
averments  in  the  indictment  If  an  of- 
fence sufficient  to  maintain  the  indictment 
be  well  laid,  it  is  enough,  though  other 
matters  which  would  increase  the  offence 
are  ill  averred.  In  a  civil  action,  iilism 
one  part  of  the  declaration  is  ill,  and  the 
jury  And  entire  damages,  the  Jm|g]Qen,t 
must  be  arrested,  because  the  court  cannot 
apportion  them:  J^  in   indictments   ^e 

irt  assesses  the  Ine,  an<i  tl^oy  i^  aa^  \t 
ng  to    those   facts  which    ara 
'     ram.  1  Salk.  384. 
Jefferys,  Post.  104. 


Reg.  V.  Ingram,  1  Salk.  384. 
of  Swan  and  J 


1  Phil.  Ev.  501. 

( / )  Mackalley*8   case.  9  Rep.    67  b, 
Co.  Litt  282  a.  Gilb.  Ev.  233. 

( 9)  2  Hale,  P.  C.  302.     1  Phil.  Ev. 


501.  So  where  the  prisoners  were  ac- 
quitted of  the  burglary,  upon  an  indiuimt 
for  a  burglaiT  imd  larceny,  and  found 
guilty  of  stealing  in  the  dwelling-hooM  to 
3ie  amount  of  forty  shillings,  it  vras  holden 
that  they  were  excluded  from  their  deigy, 
though  there  was  no  separate  and  distinct 
count  in  the  indictment  on  the  statate  12 
Anne,  c  7,  now  repealed  by  the  7  & 
8  Geo.  4,  c.  27,  and  the  Jodget  were 
of  opinion  that  the  indictment  oontiitwl 
every  charge  that  was  necessary  in  am 
indictment  upon  that  statute.  jSmit,  toL  I, 
p.  839.     Rex  ».  Withal,  I  Leach,  88. 

(A)  Rex  V.  Etherington,  2  Leach,  671. 
S.   G.  2  Eart,  P.   a  635,  amte,  voL  I, 

p.  a'si. 

(t)  2  East,  P.  C.  784.  Bnt  wbere. 
upon  an  indictment  for  robbery  from  tke 
person,  a  special  verdict  was  found,  stating 
facts  which  in  judgment  of  law  did  not 
amount  to  a  taking  from  the  penon*  but 
shewed  a  larceny  of  the  party^s  goods  ; 
yet  as  the  only  doubt  referred  to  the  joy 
was,  whether  the  prisoners  were  or  were 
not  guiltv  of  the  felony  and  robbery  charged 
against  them  in  the  indictment,  toe  Judges 
thought  that  judgment  as  of  larceny  cowd 
not  be  given  upon  that  finding ;  but  they 
remanded  the  prisoners  to  be  tried  upott 
another  indictment  for  that  offence.  Ibid. 

(j)  Rex  V.  Beaney,  Russ  &  Ry.  416. 
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of  1  Jac  of  stabbing  contra  formam  statutiy  the  jury  might  acquit 
him  upon  the  statute,  and  find  him  guilty  of  manslaughter  at  com- 
mon law.  (k)  And  if  a  man  had  been  indicted  of  stealing  of  goods 
of  the  Talue  of  ten  shillings,  the  jury  might  find  him  guil^  onl^ 
of  goods  to  the  value  of  sixpence,  and  so  ffuilty  only  of  petit 
larceny.  (/)  If  an  indictment  for  treason  charge  several  overt 
acts,  it  is  sufficient  to  prove  one.  {m)  If  the  indictment  charges,  Instances  of 
that  the  defendant  did,  and  caused  to  be  done,  a  particular  act,  <iivi»We  aver- 
as  ^*  fomd,  and  caused  to  be  forged,"  it  is  enough  to  prove  either 
one  or  uie  other,  (n)  If  the  defendant  is  charged  with  composing, 
printing,  and  publishing  a  libel,  he  may  be  convicted  onlv  of  the 

Erinting  aAd  publishing,  (o)  So  where  the  prisoner  was  indicted  for 
aving  published  a  libel  of  and  concerning  certain  magistrates,  with 
intent  to  de&me  those  magistrates,  and  a£o  with  a  malicious  intent 
to  bring  the  administration  of  justice  into  contempt ;  Bayley,  J., 
informed  the  jury,  that  if  they  were  of  opinion  that  the  defendant 
had  published  the  libel  with  either  of  those  intentions,  they  ought 
to  find  the  prisoner  guilty,  (p)  Where  the  indictment  charged  the 
prisoner  with  having  assaulted  a  female  child,  with  intent  to  abuse 
and  carnally  to  know  her ;  and  the  jury  found  that  the  prisoner 
assaulted  the  child  with  intent  to  abuse  her,  but  negatived  the  in- 
tention charged  carnally  to  know  her ;  Holroyd,  J.,  held  that  the 
averment  of  mtention  was  divisible,  and  that  me  prisoner  might  be 
cx)nvicted  of  an  assault  with  intent  to  abuse  simply,  (^r)  On  an 
indictment  on  the  7  Geo.  3,  c.  50,  s.  1,  (now  repealed)  stating  the 
prisoner  to  have  been  employed  in  two  branches  of  the  post-office, 
proof  of  his  having  been  employed  in  either,  was  held  sufficient  (r) 
And  in  the  same  case,  the  letter  embezzled  having  been  described 
in  the  indictment  as  having  contained  several  notes,  proof  of  its 
having  contained  any  one  of  them  was  held  sufficient  («)  Upon  an 
indictment  for  obtaining  money  under  false  pretences,  it  is  not, 
necessary  to  prove  the  whole  of  the  pretence  cfaarsred,  proof  of  part 
of  the  pretencCt  and  that  the  money  was  obtained  by  such  part  is 


sufficient  (t)  So  an  indictment  for  embezzling  need  not  specify  the 
exact  sum  embezzled ;  as  where  the  indictment  charged  the  prisoner 
with  embezzling,  among  other  things,  notes  for  one  pound  each,  and 
evidence  was  given  that  there  were  one  pound  notes  in  the  sum  of 
money  embezzled ;  this  was  held  to  support  the  indictment  (u) 
Where  an  information  for  publishing  a  malicious  and  seditious  libel, 
contained  an  averment  that  outrages  had  been  committed  in  and  in 
the  neighbourhood  of  Nottingham ;  it  was  held  that  such  averment 
was  divisible,  and  that  it  need  not  be  proved  that  they  had  been 


{k)  2  Hale,  P.  C.  302. 

(/)  Ibid.  The  distinction  between  grand 
•nd  petit  larceny  was  abolished  by  the  7  & 
8  Geo.  4,  c  29. 

(m)  Fost.  194. 

(»)  By  Lord  Mansfield  in  Rex  o.  Mid- 
dlehurst,  1  Burr.  400. 

(o)  Rex  V.  Hunt,  2  Campb.  583.  Rex 
9.  Williams,  ibid.  646. 

0>)  Bex  o.  Evans,  3  Stark.  N.  P.  C.  35. 

(9)  Rex  V.  Dawson,  3  Stark.  N.  P.  C. 
62. 

(r)  Rex  9.  Ellms,  Russ.  &  Ry.  G.  C.  R. 
188.     Anie^  p.  216.  And  see  Shaw*8  case. 


ibid. 

(f )  n>id. 

It)  Rex  o.  Hill,  Russ.  &  Ry.  C.  C.  R. 
190.     Ante,  p.  310. 

(«)  Carson's  case,  Russ.  &  Ry.  C.  C.  R. 
303.  So  on  an  indictment  for  extortion, 
alleging  that  the  defendant  extorted  twenty 
shilfings,  it  is  sufficient  to  prove  that 
he  extorted  one  shilling.  Per  Holt,  J. 
Rex  V.  Burdett,  Lord  Raym.  149.  See 
also  Rex  v.  Gillham,  6  T.  R.  265.  Serieannt 
V.  Tilbury,  16  East,  416.  Rex  v,  HiU  and 
others,  1  Stark.  N.  P.  C.  369. 
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committed  in  both  places,  {v)     But  if  it  be  necessary  to  state^ 


scription  in  an   indictment,  such  prescription  must  be  proved  to 
the  whote  extent  laid,  otherwise  the  consequence  might  be,  that 


Joint  offence^ 
charged 
against  Bereral, 
rad  one  alone 
oon?icted. 


2dly.  With 
what  procinon 
of  proof  the 
allegationa 
ubich  cannot 
be  digregarded 
inmdenoe      j 
■lust  be  sop- 
ported,  and     I 
herein  of        | 
variance. 

Rule  that  it 
villbe  suffi- 
cient to  prove 
the  suhstanoe 
of  the  issue. 


the  record  would  be  evidence  of  a  right  which  had  been  expressly 
disproved  at  the  trial  {w) 

Where  the  indictment  charges  several  with  a  joint  offence,  apyl 
one  of  them  alone  may  be  found  guiltv.     But  they  cannot  be  fouD<l| 
guilty  separately  of  separate  parts  of  the  chaige,  and  if  two  be  I 
so  found  guilty  separately^  a  pardon  must   be  obtained,  or  noUe 
prosequi  entered,  as  to  the  one  who  stands  second  upon  the  ver- 
diet,  before  judgment   can    be  given   against   the   other.     Thos^ 
where  two  persons,  Hen^pstead  and  Hudson,  were  indicted  upon 
the  statute  of  Anne  for  stealing  in  a  dwelling-house  to  the  value  of 
6/L   lOf.,  and  the  jury  found  Hempstead  guilty  as  to  part  of  the 
articles  of  the  value  of  6^,  ^nd  Hudson  guilty  as  to  the  residue ;  the 
Judges  (upon  a  case  reserved)  held,  that  judgment  could  not  be 

S'ven  against  both,  but  that  upon  a  pardon  or  nolle  prosequi  as  to 
udson,  it  might  be  given  against  Hempstead,  (x) 
2dly.  It  is  to  be  considered  with  what  precision  of  proof  those 
allegations,  which  cannot  be  disregarded  in  evidence,  must  be 
supported ;  or,  in  other  words,  what  is  a  fatal  variance  between  a 
material  averment  in  an  indictment,  and  the  evidence  adduoed  in 
support  of  it  The  general  rule  on  this  subject  is,  that 
ance  between  the   indictment  and   the  evidence    b  not  material 


Proof  of  of- 
fenoe  chained. 


provided  th^  8M?Wtft"cy  of  the  matter  be  found,  (y) 

Upon  this  principle,  where  an  indictment  tor  the  murder  rf  a 
Serjeant  at  mace  of  tne  City  of  London  supposed  that  the  sheriff  of 
London,  upon  a  plaint  entered,  made  a  precept  to  the  seijeant  at 
mace  to  arrest  the  defendant,  apd  it  appearea  that  there  was  not 
any  such  precept  made,  and  that,  by  tne  custom  of  London,  after 
the  plaint  entered,  any  seijeant  ex  officio^  at  the  request  of  the 
plaintiff,  might  arrest  a  defendant,  absque  aUquo  prmcepto^  ere 
tenus  vel  aUter,  it  was  holden  that  this  statement  of  the  precept 
was  but  circumstance  not  necessary  to  be  supported  in  evidence, 
and  that  it  was  sufficient  if  the  f ubstance  of  the  matter  were  proved 
without  any  precise  regard  to  circumstance,  (s)  In  an  indictment 
for  perjury  in  an  answer  to  a  bill  in  Chancery,  the  bill  was  stated  to 
have  been  filed  by  A.  against  B,  (the  present  defendant)  and  another ^ 
it  appeared  in  evidence  that  it  was  filed  against  B.,  C,  and  D.,  but 
the  peijury  was  assigned  on  a  part  of  the  answer  which  was  mate- 
rial between  A.  and  B. ;  and  Lord  EUenborough  held  this  not  to  be 
a  fatal  variance,  (a) 

And  with  respect  to  the  proof  of  the  offence  charged  the  rule 
is  universal,  that  it  is  sufficient  if  the  evidence  agree  m  substance, 
with  the  averments  in  the  indictment  Thus  on  an  indictment  for 
murder,  it  will  be  sufficient  if  the  manner  of  the  death  proved  agree 
in  substance  with  that  which  is  charged.  Therefore  if  it  appear 
that  the  party  were   killed  by  a  different  weapon  fix)m  that  de- 


(v)  Rex  9.  Sutton,  4  M.  &  S.  53^ 

(w)  Rex  o.  Marquis  of  Backipgbara, 
4  Campb.  189. 

(»)  Rex  9  Hempstead,  Ross.  &  Ry. 
C.  C.  R.  344.     Amie,  toI.  1,  p.  6')8. 

(y)  1  East,  P.  C.  c  5,  8.  1 15,  p.  345. 


(z)  Rex  o.  Mackallj,  9  Co.  67  a.  AmU^ 
▼oL  I,  p.  569. 

(a)  Rex  V.  Benson,  2  Campk  508. 
S.  P.  by  Abbott,  C.  J.  Rex  r.  Powell. 
R.  &  Ml  N.  P.  C.  101. 
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scribed,  it  will  maintun  the  indictment,  as  if  a  wound  or  braise 
alleged  to  haye  been  given  with  a  sword  be  proved  to  have  been 
given  with  a  staff  or  axe,  or  a  wound  or  bruise  alleged  to  have  been 
given  with  a  wooden  staff,  be  proved  to  have  been  given  with  a 
stone.  80  if  the  death  be  laid  to  have  been  by  one  sort  of  poison- 
ing, and  it  turn  out  to  have  been  by  another,  tne  difference  will  not 
be  material.  (6)  But  if  a  person  be  indicted  for  one  species  of 
killing,  as  by  poisoning,  he  cannot  be  convicted  by  evidence  of  a 
species  of  aeath  entirely  different,  as  by  shooting,  starving,  or 
strangling,  (c)  So  whereuponan  indictment  for  murder,  which  chai^ged 
that  the  prisoner  with  a  certain  piece  of  brick,  which  he  then  and 
there  held  in  his  right  hand,  stnick  and  beat  the  deceased,  thereby 
giving  to  him,  with  the  piece  of  brick  aforesaid,  one  mortal  wound 
and  fiacture,  of  which  he  died ;  it  appeared  probable  upon  the  evi- 
dence, not  that  the  prisoner  struck  with  the  piece  of  bnck,  but  that 
he  struck  with  his  nst,  and  that  the  deceased  fell  from  the  blow 
upon  the  piece  of  brick,  and  that  the  fall  upon  the  brick  was  the 
cause  of  the  death.  The  jury  found  that  this  was  the  case.  As  the 
indictment  contained  no  charge  of  throwing  the  deceased  down,  the 
learned  Judge  who  tried  the  prisoner  inclined  to  think  the  evidence 
did  not  correspond  with  the  charge,  and  reserved  the  point  for  the 
consideration  of  the  Judges,  who  were  unanimously  of  opinion  that 
the  means  of  death  were  not  truly  stated,  and  that  the  variance  was 
fiitaL  (d)  So  where  the  indictment  stated  that  the  prisoner  assaulted 
the  deceased,  and  struck  and  beat  him  on  the  head,  and  then  and 
there  gave  him  divers  mortal  blows  and  bruises  of  which  he  died ; 
and  the  evidence  was  that  the  prisoner  knocked  the  deceased  down 
by  a  blow  on  the  head,  and  that  in  falling  down  upon  the  ground 
he  received  the  injury  which  caused  his  death ;  the  «iudges,  on  a^ase 
reserved,  held  that,  the  cause  of  death  not  being  truly  stated,  the 
prisoner  could  not  be  convicted,  (e)  If  the  indictment  charges  that 
A.  gave  the  mortal  blow,  and  that  B.  and  C.  were  present,  aiding 
and  abettinff,  &c.,  but  on  the  evidence  it  appears  that  B.  struck,  and 
that  A.  and  C.  were  present,  aiding,  &c.,  this  is  not  a  material  vari« 
ance,  for  the  stroke  is  adjudged  in  law  to  be  the  stroke  of  every  one 
of  them,  and  is  as  stronglv  me  act  of  the  others,  as  if  they  all  three 
had  held  the  weapon,  and  had  all  tc^ther  struck  the  deceased.  The 
identity  of  the  person,  supposed  to  have  ffiven  the  stroke,  says  Mr. 
Justice  Foster,  is  but  a  circumstance,  and  m  this  case  a  very  imma- 
terial one.  (/) 

*^  The  cases  which  relate  to  the  necessity  of  proving  particular  Matten  of 

indaceiiieot 


(6)  Auttj  voL  1,  p.  557.  So  where  Uk 
indictment  on  the  43  Geo.  3,  c.  58»  8.  2, 
charved  the  prisoner  with  having  adminis- 
tered to  a  woman  a  deeoeUon  <n  a  certain 
shrub  called  savin ;  and  it  appeared  upon 
the  evidence  that  the  prisoner  prepared  the 
medicine  which  he  administered,  bv  pouring 
boiling  water  on  the  leaves  of  a  shrub ;  the 
medical  men  who  were  examined  stated, 
that  such  a  preparation  is  called  an  infiuion, 
and  not  a  decoction,  (which  is  made  by 
boiling  the  substance  in  the  water) ;  upon 
which  the  prisoner's  counsel  insisted  that 
he  was  entitled  to  an  acquittal,  on  the 
ground  that  the  medicme  Was  mis-des- 
cribed.    But  Lawrence,  J^  overruled  th« 


objection,  and  said  that  infosion  and  decoc- 
tion are  efmtdem  generia,  and  that  the 
variance  was  immaterial ;  that  the  question 
was,  whether  the  prisoner  administmd  any 
matter  or  thing  to  the  woman  to  procure 
abortion.   Rex  v,  Phillips,  3  Camph.  74. 

(c)  See  the  cases  on  this  sul^ect  col- 
lected, anUf  vol.  1,  p.  557. 

(d)  Rex  e.  Kelly,  R.  &  M.  C.  C.  R. 
113,  oiOe,  vol.  I,  p.  557. 

{»)  Rex  0.  Thompson,  R.  &  Bl  C.  C.  R. 
139,  caUe,  vol.  1,  p.  557. 

(/)  Ante,  vol.  1,  p.  510.  Rex  9. 
Mackally,  9  Rep.  67  ft.  Post.  351.  I 
Phil.  Ev.  502. 
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averments,**  said  Mr.  J.  Chambre  in  the  case  of  Turner  v.  Eyles,  Q) 
*^  only  distinguish  between  that  which  is  material,  and  that  which  is 
impertinent,  but  make  no  distinction  between  that  which  is  induce- 
ment, and  that  which  is  the  immediate  cause  of  action."  The  saooe 
learned  Judge  in  Smith  v.  Taylor,  (A)  observed  that  "  the  rules  of 
evidence,  as  applicable  to  the  allegations  of  a  declaration,  depend 
upon  the  way  in  which  the  facts  alleged  are  introduced ;  if  they  be 
mere  matters  of  inducement,  they  do  not  require  such  strict  proof  as 
those  allegations  which  are  precisely  put  in  issue  between  the  parties." 
And  Mr.  J.  Buller,  in  Gwinnet  v.  Phillips,  (t)  laid  down  that  aver- 
ments which  are  merely  inducement  need  not  be  precisely  proved.| 
The  result  of  these  autnorities  appears  to  be,  that  tnere  is  no  differ 
ence  between  substantive  averments  and  those  which  are  onlv  in 


ducement,  as  to  the  necessity  of  proving  them  in  some  degree ; 
that  the  latter  do  not  require  sucn  strict  proof  as  the  former.  (J) 
Instenccsof  '  But  any  difference  m  substance  between  the  statements  in  the 
fital  Yftriances.  indictment  and  the  evidence,  as  to  the  oiifence  chai^ged,  will  be 
&tal.  Thus  where  an  indictment  for  obtaining  money  under  ialse 
pretences  stated  that  the  defendant  pretended  he  had  paid  a  sum 
of  money  into  the  Bank  of  England,  and  it  appeared  m  evidence 
that  he  said  generally,  the  money  had  been  paid  into  the  Bank 
of  England,  Lord  Ellenborough,  C.  J.,  held  it  a  fatal  variance,  and 
acquitted  the  defendant  {k)  Where  the  prisoner  was  indicted  (on 
the  repealed  statute  15  Geo.  2,  c.  34)  for  stealing  a  cow,  and  it 
appeared  in  evidence  that  the  animal  stolen  was  a  heifer,  it  was 
bolden  a  fatal  variance  by  the  twelve  Judges,  who  were  of  opi- 
nion that  as  the  statute  mentioned  both  heirer  and  cow,  it  must  be 
considered  as  using  one  term  in  contradistinction  to  the  other.  (/) 
Upon  the  same  pnnciple,  where  two  prisoners  were  tried  on  the 
above-mentioned  statute,  on  a  charge  of  stealing  five  sheep,  and 
upon  the  evidence  they  appeared  to  be  lambs,  the  Judges  held 
that  the  prisoners  could  not  be  convicted,  as  the  statute  men- 
tioned both  sheep  and  lambs,  (m)  So  where  on  an  indictment  under 
Lord  EUenborough's  act  the  prisoner  was  charged  with  cutting  L  S., 
and  the  evidence  was  that  the  wounds  were  inflicted  by  stabbing  and 
not  by  cutting,  the  Judges  held  that  as  the  statute  used  the  alterna- 
tive "  stab  or  cut,^  the  variance  was  fatal,  (n)  If,  on  an  indictment 
for  perjury,  the  oath  is  stated  to  have  been  taken  at  the  assizes,  be- 
fore Justices  assigned  to  take  the  said  assizes,  it  will  be  a  fatal  vari- 


ig)  3  B.  &  P.  463. 

(A)  1  N.  R.  2ia 

(t)  3  T.  R.  646. 

(J)  See  aoc.  1  Pbil.  £v.  498.  But 
Mr.  Starkie,  vol.  1,  £v.  460,  note  (/), 
observes  that  the  distinction  between  the 
piflty  and  that  which  is  the  inducement 
IS  not  always  clear.  If  by  indnuemmt  such 
myerments  only  be  meant  as  are  not  mate- 
rial, but  which,  if  struck  out,  would  leave  a 
valid  charge  behind,  there  is  no  question  : 
but  if  the  term  include  essential  and  mate- 
rial averments,  then  proof  beiiiff  necessary, 
kgal  proof  is  essential,  and  uat  must,  it 
should  seem,  depend  upon  the  nature  of 
the  allegation  itself,  and  not  upon  it's  mere 
order  or  conrtection  in  point  of  time,  or 
otherwise,  with  other  material  averments. 


On  the  other  hand,  it  is  certain  that  when- 
ever an  allegation  is  material  and  essential, 
whether  it  nil  within  the  scope  of  the  tena 
induc€m€mtt  or  not,  or  whatever  its  connec- 
tion ma^  be  in  the  order  of  time,  or  other- 
wise, with  the  other  essential  avenneats, 
it  must  be  proved  according  to  the  pveeise 
and  particular,  though  superflaous,  dct- 
cription  with  which  it  is  encumbered.  Ibid. 

(A)  Rex  V.  Plestow,  1  Campb.  494^ 

(/)  Cook*s  case,  1  Leach,  10&     2 
P.  C.  G.  16,  s.  48,  p.  616,  ante,  p.  isa 

(m)  Rex  9.  Loom,  R.  &  M.  C  C.  &. 
160,  ante,  p.  138.  But  see  Reg. «.  M'OiU 
ley,  ante,  p.  139. 

(n)  Rex  V.  M*Dermot,  Rnas.  &  Rj. 
C.  C.  R.  356.  See  also  Rex  v.  DonghH* 
aiire,30l. 
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ance  if  the  oath  was  administered  when  the  Judge  was  sitting  under 
the  commisrion  of  Oyer  and  Terminer,  and  gaol  delivery,  (o)  In 
an  indictment  on  the  43  Geo.  3,  c.  58,  the  intent  laid  was  to  murder, 
to  disable,  or  do  some  grievous  bodily  harm;  the  intent  found  by  the 
jury  was  to  prevent  being  apprehended ;  it  was  held  by  the  Judges 
on  a  case  reserved,  that  a  conviction  could  not  be  supported,  (p) 
Where  the  prisoner  was  charged  with  being  at  large  after  an  order  for 
his  transportation,  and  the  indictment  stated  that  his  Majesty  ex- 
tended his  mercy  to  him  upon  condition  of  his  being  transported  for 
life  beyond  the  seas ;  and  it  appeared  in  evidence  that  the  condition 
upon  which  he  received  the  royal  mercy  was  not  general,  as  the 
indictment  stated,  but  specific,  that  he  should  be  transported  to  New 
South  Wales  or  some  of  the  islands  adjacent,  the  Judges  held  the 
conviction  wrong,  {q) 

The   name   of  any  party  whose  existence  is  essential  to  the  Mwnomerof 
charfge    must  be  proved  in  conformity  to  that  laid  in   the  In^  party  who«e 
dictment,  for  a  misnomer  of  him    is  usually  fatal,  (r)    And  if  essential  to 
such  person  be  described  as  a  certain  person  to  the  jurors  unknown,  the  chuigre. 
and  it  appear  in  evidence  that  his  name  clearly  was  known,  the 
prisoner  cannot  be  convicted,  {s)    Where  a  person  is  described  by 
name  simply,  without  addition,  proof  that  there  are  two  persons  of 
that  name  is  no  variance,  for  the  allegation  is  still  true.     Upon  an 
indictment  for  an  aissault  upon  Elizat^th  Edwards  it  appeared  that 
there  were  two  of  that  name,  mother  and  daughter,  and  that  in  fact 
the  assault  had  been  made  on  the  daughter ;  but  the  conviction  was 
held  to  be  good,  {t)    So  where  an  indictment  laid  the  property  of  a 
horse  in  Joshua  Jennings,  it  was  held  to  be  supported  by  proof  of 
property  in  Joshua  Jennings  the  younger,  {u)    So  where  an  indict- 
ment for  peijury  alleged  a  suit  to  have  been  between  Peacock  and 


(o)  Rex  V,  Lincoln,  Ross.  &  Rj.  421. 
But  in  an  indictment  for  perjury  alleged  to 
have  been  committed  on  the  trial  of  a  cause 
before  one  of  the  Judges  of  the  King  s 
Bench,  without  a  proui  patet  per  reeordum, 
it  is  00  variance  that  the  poitea  alleges  the 
trial  to  have  taken  place  before  the  Lord 
Chief  Justice,  the  cause  having,  in  fact, 
been  tried  before  the  Judge  specified. 
Rex  9.  Coppard,  M.  &  Malk.  118.  Lord 
Tenterden,  C.  J.  So  where  the  indictment 
alleged  that  the  cause  came  on  to  be  tried 
before  £.  W^  one  of  the  Judges,  &c.,  and 
it  was  stated  in  the  nisi  prins  record  in  the 
usual  form  that  the  cause  was  tried  before 
the  two  Judges  of  assize,  one  of  whom  was 
£.  W.,  it  was  held  no  variance,  Rex  v. 
Alford,  14  East,  R.  218. 

(  p)  Rex  9.  DuiBn  and  Marshall,  Ross. 
&Ry  365. 

iq)  Fitzpatrick's  case,  Russ.  &  Ry.  512. 

(r)  1  Surk.  Ev  470.  See  ante,p.  788, 
as  to  the  misnomer  of  the  person  stated  to 
be  the  owner  of  the  dwelling-house,  in 
burglary,  and  on  an  indictment  under  the 
Black  Act.  On  an  indictment  for  stealing 
in  a  dwelling-house  to  the  value  of  5/.,  the 
name  of  the  owner  of  the  house  must  be 
proved  as  laid.  Ante,  vol.  1 ,  p.  857.  So 
on  an  indictment  for  robbing  a  dwelling- 
house  in  the  day  time,  some  person  being 


therein,  the  name  of  some  person  who  was 
in  the  house  at  the  time  must  be  correctly 
stated.  Rex  v.  Kelly,  Oarr.  Suppl.  42. 
The  7  Geo.  4,  c.  64,  extends  only  to 
remedy  the  misnomer  of  the  de/endanttf 
when  pleaded  in  abatement 

(«}  1  East,  P.  C.  651.  Rex  «.  Bobhison, 
Holt,  N.  P.  C.  595.  Rex  e.  Walker, 
3  Campb.  264.  Rex  v.  Deakin  and 
Smith,  2  Leach,  863.  But  if  the  charge 
against  an  accessory  is  that  the  principal 
felony  was  committed  by  perume  vnJhtovn, 
it  is  no  objection  that  the  same  grand  jury 
have  found  a  true  bill  imputing  the  jprin« 
cipal  felony  to  L  S.  Rex  v.  Sush,  Rnss. 
&  Ry.  372.     See  anU,  p.  97. 

(«)  Rex  e.  Peace,  3  B.  &  A.  579.  The 
court  said,  **  The  question  here  is,  not 
whether  the  party  has  been  rightly  do- 
scribed,  but  who  the  party  is  who  is  de- 
scribed in  the  indictment  as  having  been 
assaulted."  But  generally  if  the  father 
and  son  be  both  named  A.  B.,  by  A.  B., 
simply  the  father  shall  be  intended,  Wilson 
V.  Stubs,  Hob.  330.  Jjepiot  e.  Browne,  I 
Salk.  7.  Sweeting  v.  Fowler,  1  Stark. 
N.  P.  C.  106.    1  Stark.  Ev.  472. 

(k)  Hodgson's  case,  1  Lewin,  236, 
Parke,  J.  S.  P.  Bland's  case,  ibid.,  Bol- 
land,B. 
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R.  Miles,  and  the  proceedinss  stated  the  suit  to  have  been  between 
Name  assumed.  Peacock  and  R.  Miles  the  elder,  it  was  held  no  variance,  {v)     The 
prosecutor  may  be  described  by  the  name  he  has  assumed,  ihough  it 
IS  not  his  right  name ;  thus,  where  the  goods  stolen  were  laid  to 
be  the  property  of  Mary  Johnson,  and  the  prosecutrix  stated  that 
her  original  name  was  Mary  Davies,  but  that  she  had  been  called 
and  known  by  the  name  of  Mary  Johnson,  and  not  Mary  Davies, 
for  the  last  five  years,  and  had  not  taken  the  name  of  Joanaon  for 
any  purpose  of  concealment  or  of  fraud ;  the  Judges,  on  a  caae 
reserved,  were  of  opinion  that  the  time  the  prosecutrix  had  been 
known  by  the  name  of  Johnson  warranted  her  beins  called  so  in 
By  which  a       the  indictment  {w)    And  so  a  person  is  well  described  by  the  name 
person  is  gene-  by  which  he  is  generally  known.     Thus  where  a  count  for  ofieriiig 
rally  known.      ^  bribe  to  an  oflScer  of  the  customs  stated  his  name  as  Thomas  Dabbs, 
and  he  proved  that  his  true  name  was  Thomas  Tyrrel  Dabbs,  bat 
that  he  generally  went  by  the  name  of  Thomas  Dabbs,  and  signed 
his  name  Thomas  Dabbs  without  Tyrrel ;  it  was  held  that  this  was 
no  variance,  {x)-    So  where  an  indictment  for  robbery  laid  the  pro- 
perty in  John  Hancox,  and  it  appeared  that  his  name  was  John 
Walter  Hancox,  but  that  he  was  generally  known  by  the  name  John 
Hancox ;  Parke,  J.,  held  that  this  was  sufficient  (y)     So  where  in 
an  indictment  a  boy  was  called  Edward  Dobson,  and  .he  stated  that 
his  right  name  was  Dobson,  but  that  most  persons  who  knew  him 
called  him  Peach,  and  that  his  mother  had  married  two  husbands, 
the  first  named  Peach  and  the  second  Dobson,  and  that  he  was  told 
by  his  mother  that  he  was  the  son  of  the  latter,  and  that  she  always 
used  to  call  him  Dobson ;  it  was  held  that  the  evidence  that  the  boy's 
mother  had  always  called  him  Dobson  must  be  taken  to  be  concio- 
sive  as  to  his  name,  and  that,  therefore,  he  was  rightly  described  in 
the  indictment  {z)    But  where  on  the  indictment  of  Frances  Clark, 
for  the  murder  of  *^  George  Lakeman  Clark,  a  base-bom  in&nt  male 
child,"  it  appeared  in  evidence  that  the  deceased  child  was  a  bastazd 
son  of  the  prisoner,  and  that  she  murdered  it,  as  charged  in  the 
indictment,   but  that   the  child  was  christened  George  Iiakeman, 
being  the  names  of  its  reputed  father,  and  that  it  was  called  Gieoi]|^ 
Lakeman,  and  not  by  any  other  name  known  to  the  witnesses,  and 
that  the  prisoner  called  it  Greorse  Lakeman ;  the  Judges  held  that 
as  the  child  had  not  obtained  his  mother^s  name  by  reputation,  he 


(o)  Rex  V.  Bailev,  7  C.  &  P.  264,  Wil- 
liams,  J.,  who  cited  a  MS.  case  where  it 
was  idleffed  that  there  was  an  indictment 
against  A.  B.  and  C.  D.,  at  a  former  time, 
and  on  the  record  bein^  produced  it 
mppeared  that  it  was  an  indictment  against 
A.  B.  and  C.  D.,  the  younger,  and  f^aw- 
rence,  J.,  held  it  a  fatal  variance ;  on  which 
it  was  observed  that  that  must  have  been 
on  the  ground  that  if  a  person  was  named 
aimply  it  meant  the  elder. 

(w)  Rex  e.  Norton,  Russ.  &  Rj.  510. 

(«)  Attorney-General  o.  Hawkes,  1 
Tyrw.  3.  and  per  Alexander,  C.  B.,  *'  By 
the  aid  of  an  averment  of  the  identity  of 
Thomas  Dabbs  and  Thomas  Tyrrel  Dabbs, 
the  defendant  might  plead  an  acquittal  on 
this  information,  by  way  of  auttrfoU  acquit 
to  another  information  for  offering  a  bribe 


to  Thomas  Tyrrel  Dabbs  onthk 

(  y)  Rez  9.  Berriman,  5  C.  &  P.  601. 
See  Rez  o.  Sheen,  2  C.  &  P.  634.     And 

see  Rex  «. ,  6  C.  &  P.  408,  wbera  an 

indictment  for  stealing  a  whip,  the  property 
of  Richard  Pratt,  was  held  to  be  sostained 
by  evidence  that  the  prosecutor  was  gene- 
rally known  by  that  name,  although  his 
proper  name  was  Richard  Jeremiah  Pratt. 
And  see  Williams  v,  Bryant.  5  M.  &  W. 
447,  where  the  defendant  executed  a  bond 
in  the  name  of  William  Bryant,  being 
known  at  that  time  by  that  name,  bis  rett 
name  being  William  Francis  Bryant,  and 
the  Court  held  that  the  proof  was  suffcicst 
upon  the  plea  of  mm  utjarhtm, 

(z)  Rex  ©.  Williams,  7  C.  ft  P.  29R, 
Williams,  J.,  afker  consulting  Alderson,  B. 
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was  improperly  called  Clark  in  the  indictment,  and  as  there  was 
nothing  but  the  name  to  identify  him  in  the  indictment,  the  convic- 
tion could  not  be  supported,  (a)  And  so  where  an  illegitimate  Waters*  cue. 
child,  three  weeks  old,  nad  been  baptized  by  the  name  of  ^' Eliza," 
but  no  surname  was  mentioned  at  the  time  of  baptism,  and  neither 
the  register,  nor  any  copy  of  it,  was  produced  at  the  trial,  and  an 
indictment  for  muraer  described  her  as  '^  Eliza  Waters,"  Waters 
being  the  name  of  her  mother;  it  was  held,  upon  a  case  reserved, 
that  the  child  had  not  acquired  the  name  of  Waters  by  reputation, 
and  that  the  conviction  was  wrong,  {b)  Where,  however,  an  indict-  ETuu'caae. 
ment  charged  the  murder  of  Emma  Evans,  and  it  appeared  that  the  Name  by 
deceased  was  an  illegitimate  child  bom  in  a  workhouse,  and  baptized  '«pu^*^<»* 
on  the  9th  of  September  by  the  name  of  Emma,  and  drowned  on 
the  11th  of  the  same  month,  when  about  six  weeks  old,  and  that  up 
to  the  time  of  the  baptism  she  was  not  called  by  any  name,  but  that 
from  the  9th  to  the  11th  of  September  she  was  called  Emma  Evans, 
£vans  being  the  mother's  name ;  it  was  held  that  there  was  suffi- 
cient evidence  of  reputation  for  the  consideration  of  the  jury,  and 
that  this  case  was  custinguishable  from  the  last,  because  there  was 
no  evidence  there  that  the  child  was  ever  called  Waters  at  alL  (c) 
And  where,  on  an  indictment  for  the  murder  of  '^  a  certain  female  child  Siiuth*i  cue. 
whose  name  to  the  jurors  was  unknown,"  it  appeared  that  the  child 
had  not  been  baptized,  but  the  prisoner  had  said  she  should  like  it 
to  be  called  *^  Mary  Ann,"  and  had  called  it  ^*  her  Mary  Ann  "  at 
one  time,  and  '*  Little  Mary  "  at  another ;  the  father  was  a  baptist, 
and  the  child. was  a  bastara,  and  twelve  diays  old ;  and,  upon  a  case 
reserved,  it  was  held  that  the  child  had  not  gained  a  name  by  repu- 
tation, and  therefore  the  indictment  was  right  (d)  Where  an  indict- 
ment for  larceny  Isid  the  soods  stolen  to  be  the  property  of  Victory 
Baroness  Turkheimy  and  uie  prosecutrix  proved  that  Baroness  Turk- 
heim  was  her  title  only,  and  no  part  of  her  proper  name,  but  that 
she  was  not  only  reputed  to  possess  that  title,  but  did  actually 
possess  it  in  right  of  an  estate  inherited  from  her  father,  and  that 
she  had  constantly  and  uniformly  acted  in  and  been  known  by  that 
appellation,  but  that  her  name  without  her  tide  was  Sclina  Victoria ; 
the  Judges  held  the  description  sufficient  {e) 

But  if  the  name  provea  be  idem  ionans  with  that  in  the  indict-   rdemtmtang. 
ment,  and  different  in  spelling  only,  the  variance  will  be  immaterial. 
Thus  Segrave  for  Seagrave  is  no  variance,  {g)  nor  is  Benedetto  for 
Beniditto.  (i)     So  on  an  indictment  for  committing  an  offence  on 
one  John  Whyneard,  it  appeared  that  his  name  was  spelt  Winyard, 


(a)  Rex  V.  Clark,  Russ.  &  R7.  C.  C.  R. 
358 

(h)  Rex  V.  Waters,  R.  &  M.  C.  C.  R. 
457.     8.  C.  7  C.  &  P.  250. 

(e)  Reg.  V.  Evans,  8  C.  &  P.  765, 
Erskine,  J. ,  after  consulting  Patteson,  J. 

(d)  Bex  V.  Smith,  R.  &  M.  C.  C.  R. 
40-Z.  a  C.  6  C.  &  P.  151. 

(e)  Soils'  case,  2  Jieach,  861.  An  in- 
dictment  for  a  robbery  on  an  unmarried 
woman  in  her  maiden  name  is  good, 
although  she  marry  before  the  indictment  is 
found,  Rex  v.  Turner,  I  Leach,  536. 
Where  an  indictment  charged  the  prisoner 


with  the  manslaughter  of  Mark  Robinson, 
and  a  witness  stated  that  the  deceased 
stayed  three  days  and  nights  at  his  inn,  and 
that  he  asked  the  deceased  his  name,  and 
that  letters  came  directed  in  that  name, 
which  letters  were  delivered  to  the  de- 
ceased, and  received  by  him ;  Patteson,  J., 
held  that  the  witness  mieht  be  asked  what 
name  the  deceased  told  him,  as  it  waa 
evidence  to  show  the  name  by  which  he 
usually  went.  Rex  9.  Timmins,  7  C.  & 
P.  499. 

(9)  Williams  9.  Ogle.  2  Stra.  889. 

(A;  Abitbol  0.  Beniditto,  2  Taunt.  401. 
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but  it  was  pronounced  Winnyard ;  and  the  Judges  on  a  case  le- 
served,  held  that  the  prisoner  had  been  rightly  convicted,  (t)  Bat 
an  indictment  charging  the  prisoner  with  having  |)er9onated  *'  Peter 
M^Cann  "  is  not  snpported  by  evidence  that  he  personated  **  Peter 
M'Cam.''(^*)  So  it  has  been  decided  thaf  Shakespeare  "  cannoC 
be  considered  as  idem  sanans  with  *^  Shakepear."  (k) 

Many  &tal  variances  have  arisen  in  cases  where  it  is  neces- 
sary to  state  a  record,  deed,  or  other  writing  in  the  indictment, 
between  such  statement,  and  the  record,  deed,  or  writing,  when 
produced  in  evidence.  (/)  Where  the  matter  of  a  written  instm- 
ment  is  introduced  in  pleading  by  the  words  *' according  to  the 
tenor  following,"  or  "  of  the  tenor  following,"  or  "  in  the  words  and 
figures  following,"  or  *'  the  words  and  matters  following,**  or  in 
fact  any  words  which  imply  that  a  correct  recital  is  intended,  any 
the  slightest  variance  between  the  instrument  set  out,  and  that  pro- 
duced in  evidence  is  fatal,  (m)  But  a  most  salutary  statute,  9  Geo. 
4,  c.  15,  has  recently  passed  to  provide  against  variances  of  this 
description,  in  cases  of  misdemeanors,  which,  after  reciting  that 
*' great  expense  is  otten  incurred,  and  delay  or  fiulure  of  justioe 
takes  place  at  trials,  by  reason  of  variances  between  writiiigs  pno- 
duccd  in  evidence,  and  the  recital  or  setting  forth  thereof  upon  the 
record  on  which  the  trial  is  had,  in  matters  not  material  to  Ae 
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under  this 
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criminal 


merits  of  the  case,  and  such  record  cannot  now  in  any  case  be 
amended  at  the  trial,  and  in  some  cases  cannot  be  amended  at  any 
time,"  enacts  that  *Mt  shall  and  may  be  lawfid  for  eveiy  Court  of  recxnd 
holding  plea  in  civil  actions,  any  Judge  sitting  at  Nisi  Priiis,  and 
any  Court  of  Oyer  and  Terminer  and  general  gaol  dcliveiy  in  Eng- 
land, Wales,  the  town  of  Berwick-opon-Tweed,  and  Ireland,  if  audi 
Court  or  Judge  shall  see  fit  so  to  do,  to  cause  the  record  on  which 
any  trial  may  be  pending  before  any  such  Judge  or  Court  in  any 
civil  action,  ^  in  any  indictment^  information  for  any  miedemeamor. 
when  any  variance  shall  appear  rotween  any  matter  in  writing  or  in 
print  produced  in  evidence,  and  the  recitai  or  setting  forth  tnereof 
upon  the  record  whereon  the  trial  is  pending,  to  be  forthwith 
amended  in  such  particular  by  some  officer  of  the  Court,  on  payment 
of  such  costs  (if  any)  to  the  other  party  as  such  Judge  or  Court  Bhall 
think  reasonable,  and  thereupon  tne  trial  shall  proceed  as  if  no  such 
variance  had  appeared ;  and  in  case  such  trial  shall  be  had  at  Nn 
Prius,  the  order  for  the  amendment  shall  be  indorsed  on  the  postea, 
and  returned  together  with  the  record ;  and  thereupon  the  papen^ 
rolls,  and  other  records  of  the  Court  from  which  such  record  lanied, 
shall  be  amended  accordingly." 

It  has  been  held  in  two  cases  of  perjury  that  amendments  oi]^t 
to  be  made  very  sparingly  under  ttiis  statute,  and  it  seems  t&y 
ought  not  to  be  made  where  the  variance  might  have  been  avoided 
by  ordinary  care  in  comparing  the  indictment  and  the  instrument  (») 


(t^  Rex  e.  Foster,  Russ*  &  Ry.  412. 

U)  Rex  9.  Tannet,  Russ.  &  Ry.  351. 

{k)  Rex  V.  Shakespeare,  10  East,  83. 
So  Tarbart  for  Tabart  is  a  fUal  variance 
in  a  bail  piece.  Bingham  9.  Dickie,  5 
Taunt.  14. 

{I)  See  the  cases  collected  in  1  Stark. 


£v.  AZ\,Huq, 

(m)  2  East,  P.  C.  976.  Aidu  Or.  PL 
46  and  99. 

(«)  In  Jelf  o.  Oriel,  4  C  &  P.  22,  Ixvd 
Tenterden,  C.  J.,  refused  to  amend  the  de» 
claration,  on  the  ffround  that  the  mittik* 
arose  from  want  of  common  earc  in  draiv* 


ciiAP.  II.  ^  3.]  What  Allegations  must  be  proved. 

In  the  first  case  the  indictment  alleged  that  a  jadgment  was  entered 
up  '^  in  or  as  of  Trinity  Term,  in  the  5  Wm.  4,"  and  in  the  mai^n 
oi  the  copy  of  the  record  when  produced  was  entered  **  June  the 
26th,  5  Wm.  4,"  pursuant  to  the  Rule  R  T.,  4  Wm.  4,  s.  3,  and  it 
was  held  that  the  judgment  was  not  properly  stated,  and  an  amend- 
ment refused,  (o)  And  in  the  second  the  indictment  in  statins  a 
commission  to  examine  witnesses  on  interrogatories  alleged  that  we 
commissioners  were  commanded  to  examine  the  witnesses,  and  the 
commission  commanded  the  commissioners  or  any  three  or  two  of 
them,  to  examine  the  witnesses,  and  the  variance  was  held  &tal,  and 
an  amendment  refused,  {p)  But  where  an  indictment  for  perjury 
allef;^  that  the  defendfuit  produced  an  affidavit  entitled  in  the 
Court  of  Chancery,  and  in  the  suit  therein  at  the  suit  of  K  J.  Chris- 
dan,  and  in  the  suit  therein  at  the  suit  of  the  Commissionen  of 
Charitable  Donations  and  Bequests  in  Ireland,  and  the  affidavit 
when  produced  was  entitled  '*  In  Chancery  between  the  Commis' 
sioner  of  Charitable  Donations  and  Bequests  in  Ireland,'*  &c.,  Ix>rd 
Denman,  C.  J.,  ordered  the  record  to  be  amended  by  striking  oat 
the  word  "  entitled."  (y) 
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lug  it,  but  in  many  mstanoesit  hasbecn  the 
want  of  oommon  oare  that  caosed  the 
mistake^  and  to  prevent  the  failure  of 
jostice,  though  guch  cardesaneaa  or  ifno- 
nmce  was  one  of  the  objects  of  the  legisla- 
ture in  passing  the  act  I  Phill.  £7.  518. 

(0)  Rex  p.  Cooke,  7  C.  &  P.  559, 
Patteson,  J.,  and  Littledale,  J.,  ante, 
p.  629. 

( p)  Reg.  9.  Hewins,  9  C.  &  P.  786, 
Coleridge,  J.,  ante,  p.  629. 

(q)  Ree.  9.  Christian,  1  C.  &  Mars. 
388.  Where.in  a  civil  suit  the  declaration 
stated  as  matter  of  inducement  a  judgment 
recovered  in  the  Queen's  Bench,  md  the 
examined  copy  of  the  judgment  beinf  pro- 
duced tumoa  out  to  be  a  judgment  m  the 
Common  Pleas,  Lord  Tenterden,  C.  J., 
allowed  the  record  to  be  amended,  as  the 
act  allows  the  amendment  where  any  va- 
riance appeals  between  any  matter  in 
writing  produced  in  evidence  and  the  recital 
or  setting  forth  thereof  on  the  record,  and 
the  examined  copy  of  the  judgment  was 
a  matter  in  writing  so  producM,  and  the 
statute  therefore  auUiorixed  the  amendment. 
Briant  t;.  Eicke,  M.  &  M.  359.  So  an 
amendment  in  the  date  of  a  bill  of  exchange 
has  been  allowed.  Bentzing  v.  Scott,  4  C. 
&  P.  24,  Parke,  J.  And  where  a  declara- 
tion stated  that  the  pliuntiff  caused  to 
be  left  with  the  defendant  a  copy  of  a  writ 
of  subpetna,  and  it  appeared  that  the  ori- 
ginal writ  was  directed  to  the  defendant 
and  two  others,  while  the  copy  was  directed 
to  him  and  John  Doe,  the  latter  name  not 
appearing  in  the  original  subpoena  at  all ; 
Lord  Tenterden,  C.  J.,  allowed  the  allega- 
tion to  be  altered  into  **  a  copy  of  so  much 
of  the  said  writ  of  subpcena  as  related  to 
the  said  defendant:'*  and  the  Court  of 
Common  Pleas  held  the  amendment  was 
properly  made.  Masterman  v.  Judson, 
8  Bing.  R.  224.  And  upon  the  authority 
of  this  case  the  Court  of  King's  Bench  held 


that  a  statement  of  a  contract  fai  the  decls- 
ration  might  he  amended  so  as  to  agra« 
with  the  written  cootract  produced  at  the 
trial,  as  to  the  time  for  the  performance  of 
it,  though  it  did  not  appear  m  the  declara- 
tion whether  the  contract  was  in  writing  or 
not.  Lamey  e.  Bishop,  4  B.  &  Ad.  479, 
and  per  Taunton,  J.  **  If  the  plaintiff  had 
declared  upon  a  oontraot  in  writing  the  act 
would  apply  ;  then  it  is  abenrd  to  sa^  that 
it  does  not  apply,  because  die  plaintiff  haa 
omitted  the  words  *  by  agreement  in  writ- 
ing,' which  in  pleading  are  unmeoessary." 
This  case  seems  to  overrule  Ryder  v. 
Malbon,  3  C.  &  P.  594,  where  Park, 
J.  A.  J.,  held  that  a  statement  in  an 
avowry  of  the  terms  of  the  holding  oould 
not  be  amended  so  as  to  make  them  con- 
formable with  the  lease  produced  at  the 
trial.  In  Smith  e.  Brandram,  2  M.  &  Or, 
244,  a  material  variance  in  point  of  legal 
effect  between  a  contract  of  guarantee  pro- 
duced in  evidence,  and  the  contract  set  out 
in  the  declaration  was  held  amendable  under 
this  statute.  In  Brooks  v.  Blanshard,  3 
Tyrw.  844,  1  C.  &  M.  779,  which  was 
an  action  for  a  libel  contained  in  a  letter, 
the  letter  having  been  burnt,  the  Court 
of  Exchequer  held  that  a  variance  between 
the  libel  as  set  out  in  the  declaration,  and 
the  parol  eridence  of  the  contents  of  the 
letter,  could  not  be  amended,  as  this  act 
only  applies  where  the  variance  is  between 
some  matter  in  writug  or  in  print  produced 
in  evidence,  and  its  recital  on  the  record. 
It  may  be  added  that  in  Prudhomme  e. 
Frascr,  1  M.  &  Rob.  435,  Lord  Denman, 
C.  J.,  refused  to  order  superfluous  aver- 
ments and  innuendos  in  a  declaration  for 
libel  to  be  struck  out  at  the  trial  under  the 
3  ft  4  Wm.  4,  c.  42,  s.  23.  Mr.  Starkie, 
1  Bv.  495,  treats  this  as  a  decision  under 
the  9  Geo.  4,  c.  1 5,  but  that  is  an  errer,  and 
that  statute  seems  clcariy  not  to  apply 
to  such  a  case.    C.  S.  G. 
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On  the  trial  of  indictments  for  offences  which  are  not  local  in 
their  nature,  generally  speaking,  it  will  be  sufficient  to  shew  that  the 
offence  was  committed  m  some  place  within  the  county  or  other 
division ;  and  it  seems  to  be  agreed,  says  Mr.  Serjeant  Uawkins,  (r) 
that  a  mistake  of  the  place,  in  which  an  offence  is  laid,  will  not  be 
material  upon  the  eviaence,  on  the  plea  of  not  guilty,  if  the  fact  be 
proved  at  some  other  place  in  the  same  county.  AIthoi^;h  the 
offence  must  be  provea  to  have  been  committed  in  the  county, 
where  the  prisoner  is  tried,  yet,  after  such  proo^  the  acts  of  the 

Erisoner  in  any  other  county,  tending  to  establish  the  chaige  against 
im,  are  properiy  admissible  in  evi<knce.  (s)  This  has  b^n  deter- 
mined to  be  the  rule  in  cases  of  high  treason,  and  must  eqoallj 
apply  to  cases  of  conspiracy  and  felony,  {t)  Upon  the  trial  of  an 
inoictment  for  a  transitory  felony  the  prosecutor  need  not  prove. 
affirmatively  that  there  is  such  a  parish  as  that  laid  in  the  indict- 
ment. 5n  indictment  for  highway  robbery  laid  the  bffenoe  in  the 
parish  of  St  Thomas,  Pensford,  in  the  county  of  Somerset,  and  it 
was  objected  by  the  counsel  for  the  prisoner,  that  there  was  no  proof 
that  there  was  any  such  parish  in  the  countv,  all  the  witnesses 
inff  to  the  parish  of  Pensford,  and  not  St.  Thomas,  Pensford ; 
dale,  J.,  said  the  objection  was  not  valid,  and  that  he  once  r 
a  case  from  the  Oxford  circuit  on  that  gr6und,  and  a  great  majoritj 
of  the  Judges  held,  that  it  was  not  necessary  to  prove  affirmatively 
in  the  case  for  the  prosecution,  that  such  a  parish  as  that  laid  in  mt 
indictment  exists  within  the  county,  and  that  they  expressed  a  doubt 
how  they  should  hold,  even  where  it  was  proved  negatively  for  the 
prisoner  that  thero  was  no  such  parish,  (u) 

And  it  is  no  objection  in  the  case  of  a  transitoiy  folony  on  the 
plea  of  not  guilty,  that  thero  is  no  such  place  in  the  county  as  that 
in  which  the  offence  is  stated  to  have  been  committed.  An  indict- 
ment stated  that  the  prisoner  at  the  parish  of  Normanton  in  the 
Woulds,  in  the  County  of  N.,  maliciously  set  fire  to  a  stack  of  beans^ 
on  not  guilty  pleaded  it  appeared  that  thero  was  no  such  parish,  and 
two  points  wero  saved  for  the  consideration  of  the  Judges ;  one, 
whether  the  offence  was  local ;  the  other,  whether  there  oeing  no 
such  parish  was  an  objection  on  not  guilty ;  and  the  Judges  were 
unanimous  that  the  offence  had  nothing  of  locality  in  it,  and  that 
there  being  no  such  place  in  the  county  could  only  be  taken  advantage 
of  on  a  plea  in  abatement  (t?)  So  where  an  indictment  for  laroenj 
laid  the  stealing  *^  at  the  parish  of  Hales  Owen  in  the  county  of 
Worcester,"  and  it  appeared  that  that  parish  was  situate  partly  in 
Worcestershire  and  partly  in  Shropshire,  it  was  held  sufficient  (w) 

To  the  above  rule,  as  to  the  parish  and  place  beinff  immaterial, 
there  are  some  exceptions;  as,  if  the  statute  upon  which  the  in- 
dictment is  framed  give  the  penalty  to  the  poor  of  the  parish  in 
which  the  offence  was  committed,  the  offence  must  be  proved  to 
have  been  committed  in  the  parish  laid  in  the  indictment  (x) 

But  if  the  offence  be  in  its  nature  local,  and  there  be  no  sudi 


(r)  2  P.  C.  c.  26,  g.  84. 
(«)  1  Phil.  Ev.  206,  6th  ed. 
(O  Ibid. 

(k)  Rex  p.  Dowling,  R.  &  M.  N.  P.  R. 
433. 
(p)  Rox  p.  Woodward,  MS.  Bayley,  J. 


3  Burn.  J.  D.  &  Wms.  384.  8.  C  R.  Ik 
M.  C.  C.  R.  323,  ante,  p.  568. 

(w)  Rex  9.  Perkins,  4  C  &  P.  363» 
Park,  J.  A.  J. 

(x)  Archb.  Cr.  PI.  96.  See  Bex  sl 
Oloflsop,  4  £.  &  Aid.  (}I6 
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place  as  that  laid  in  the  indictment,  the  prisoner  must  be  acquitted  offence  is  local 
of  such  local  oflFence;  if,  however,  the  indictment  contain  a  charge  of  thepwish 
a  transitory  offence,  as  larceny,  the  prisoner  may  be  convicted  of  ^^\^^  in^Sr 
such  transitory  offence,  although  he  is  acquitted  of  the  local  offence.  indictmeDt 
The  indictment  stated  that  the  prisoners,  ^^late  of  the  parish  of  St« 
Peter  the  Great  in  the  county  of  W.,"  on,  &c., "  at  the  parish  aforesaid, 
in  the  county  aforesaid,  the  warehouse  of  H.  Webb  there  situate," 
feloniously  did  break  and  enter  and  stole  certain  goods  therein,  and 
it  appeared  that  the  parish  of  St.  Peter  the  Great  was  partly  in  the 
county  of  W.,  and  partly  in  the  county  of  the  city  of  W.,  but  that 
the  warehouse  was  in  that  part  of  the  parish  which  was  in  the  county 
of  W. ;  and  Patteson,  J.,  held  that  this  was  a  local  description  of  the 
place  where  the  warehouse  was  situate,  and  that  the  indictment  was 
not  supported  as  to  the  breaking  and  entering  the  warehouse,  but  that 
the  prisoners  might  be  convicted  of  the  simple  larceny,  (y)  So  the 
offence  of  stealing  in  the  dwellin^house  to  tne  value  of  nvc  pounds 
is  local,  and,  therefore,  if  the  house  be  stated  to  be  situate  in  a  parish 
and  county,  it  must  be  proved  that  the  whole  of  such  parish  is  in 
such  county,  and  if  it  be  not  so  pr6ved  the  prisoner  cannot  be  con- 
victed of  stealing  in  the  dwelling-house  to  the  value  of  five  pounds, 
but  he  may  be  of  the  simple  larceny.  The  indictment  charged  that 
the  prisoner,  "  late  of  the  parish  of  St  Catharine,  in  the  county  of 
Gloucester,"  stole  divers  articles  to  the  value  of  five  pounds  in  the 
dwelling-house  of  M.  D.  G.  Muirhead,  **  there  situate,**  and  it  was 
proved  th&t  the  parish  of  St  Catharine  was  partly  in  the  county  of 
Gloucester  and  partly  in  the  county  of  the  city  of  Gloucester,  but 
that  the  house  was  situate  in  that  part  which  was  in  the  county  of 
Gloucester;  and  Cresswell,  J.,  on  the  authority  of  the  preceding 
case,  held  that  the  prisoner  co>idd  not  be  convicted  of  stealing  in  the 
dwelling-house,  but  that  he  might  be  convicted  of  simple  larceny.  («) 

So  on  ati  indictment  against  a  parish  for  not  repairing  a  highway, 
the  part  of  the  road  out  of  repair  must  be  proved  to  be  within  the 
parish,  (a)  So  it  has  been  held,  that  where  an  injury  is  partly 
local  and  partly  transitory,  and  a  precise  local  description  is  given, 
a  variance  in  proof  of  the  place  is  fatal  to  the  whole,  for  the 
whole  beidg  one  entire  fact,  the  local  description  becomes  descrip- 
tive of  the  transitory  injury.  (6) 

Proof  that  the  place  is  usually  and  commonly  known  by  the 
description  used  is  sufficient  (c)    And  where  premises  are  described 


(y)  ^^'  ^-  Brookes  «nd  otbers,  Wor- 
cester Spr.  Ass.  1B42,  MS.  C.  S.  G. 
8.  C.  1  C  &  Mars.  543. 

(z)  Reg.  V.  Jackson,  Gloucester  Spr. 
Ass.  1842,  MS.  C.  S.  6. 

(a)  AnteiYol  1,  p.  364. 

(6)  ]  Stark.  Ev.  466\  citing  Rex  o. 
Cranage,  1  Salk.  385.  In  thu  case  the 
indictment  stated  that  the  defendant  with 
others  riotously  assembled,  ei  quoddam 
cvbiculum  cigutulam  S,  S.,  in  domo  man- 
sionaH  cuJvMkan  David  James  /regit  et 
intramt,  and  thirty  yards  of  stuff  took  and 
carried  away;  upon  evidence  it  appeared 
to  be  the  house  of  David  Jameson,  and 
Parker,  C.  J.,  held  that  this  did  not  main- 
tain the  indictment,  for  part  is  local  and 
part  not  local ;  the  eubieulum  is  local,  the 


taking  and  carrying  away  is  not  local,  but 
then  all  is  put  together  ds  one  entire  fact 
under  one  description,  and  you  cannot 
divide  them.  So  if  there  be  an  indictment 
for  acting  a  play  and  speaking  obscene 
words  in  such  a  parish,  m  a  play-house  in 
LincolnVlnn-Fields  :  if  there  be  no  play-r 
house  in  Lincoln's- Inn- Fields  the  defendant 
must  be  acquitted ;  for  though  the  words  are 
not  local,  yet  they  are  made  so.  One  may 
make  a  trespass  local  that  is  not  so.  if 
the  speaking  had  been  alleged  in  Iincoln*s- 
Inn- Fields,  then  it  bad  been  laid  as  venue ; 
but  hero  it  is  otherwise,  for  here  it  is 
alleged  as  a  description  where  the  play 
house  stood.  Per  Parker,  C.  J.,  ibid^ 
(e)  1  Stark.  Ev.  468. 
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to  he  situate  in  a  particular  parish,  it  is  sufficient  to  prove  that  the 
parish  is  usually  known  by  the  name  of  description,  (df)  And 
although  there  be  two  parishes  of  the  general  name,  the  genenl 
description  will  be  sufficient  {e)  And  where  an  indictment  stated 
that  the  prisoner  committed  a  burglary  '^  at  the  parish  of  Woolwich^" 
and  the  prosecutor  stated  that  the  correct  name  of  the  parish  was 
*^  Sl  Mary,  Woolwich,"  but  the  parish  is  called  "  the  parish  of  VfixA- 
wich  "  in  the  Central  Criminal  Court  Act,  4  &  6  Wm.  4,  c.  36,  &  2 ; 
it  was  held  that  this  was  sufficient,  as  the  statute  showed  that  diis 
parish  is  known  by  the  name  of  "  the  parish  of  Woolwich."  (/) 

Where  it  is  doubtful  whether  the  allegation  be  merely  formal,  or 
it  be  descriptive,  the  allegation  will  be  reterred  to  venue,  rather  than 
to  description,  even  though  the  action  be  of  a  local  nature,  and  the 
existence  of  such  a  parish  will  be  immaterial,  (a) 

An  allegation  that  A.  B.  was  constable  of  the  parish  of  St  Pau], 
Covent  Gmtlen,  is  not  satisfied  by  evidence  that  he  was  presented 
as  a  fit  person  to  serve  as  constable  for  that  parish^  but  sworn  in  for 
Westminster  generally.  (A) 

In  criminal  prosecutions,  from  the  highest  ofience  to  the  lowest, 
it  is  unnecessary  to  prove  the  time  of  committing  the  offence  pre- 
cisely as  laid,  unless  that  particular  time  is  material ;  and  the  racts 
may  be  proved  to  have  occurred  on  any  day  previous  to  the  finding 
of  the  bill  by  the  grand  iury.  (i)  In  high  treason,  evidence  may 
be  given  of  an  overt  act,  either  before  or  after  the  day  specified  in 
the  indictment ;  the  particular  day  is  not  material  in  point  of  pnxyf, 
and  is  merely  matter  of  form,  (j)  And  where  an  indictment  for  a 
misdemeanor  contained  several  counts,  stating  several  misdemeanorB 
of  the  same  kind,  and  alleging  the  same  day  in  each  count  as  the 
day  on  which  they  were  committed,  the  prosecutor  was  allowed  to 
give  evidence  of  such  misdemeanors  on  different  days,  (k) 

It  is  immaterial,  in  general,  whether  the  value  ascribed  to  |m>- 
perty  in  the  indictment  be  proved  or  not,  especially  since  the 
7  &  8  Geo.  4,  c.  28,  has  abolished  the  distinction  between  grand 
and  petit  larceny.  Where  value  is  essential  to  constitute  an  offence, 
as  where  a  bankrupt  is  indicted  for  concealing  property  to  the 
amount  of  20^,  (/)  and  the  value  is  ascribed  to  many  articles  collec- 
tively, the  offence  must  be  made  out  as  to  every  one  of  those  arti- 
cles; the  grand  jury  having  ascribed  that  value  to  those  articles 
collectively,  (m) 


(d)  1  Stark.  Rv.  468,  citing  Kirtland  v. 
Poiinsett,  1  Taunt.  570.  Goodtitle  v. 
Walter,  4  Taunt  671.  Per  Mansfield, 
C.  J.,  in  Vowles  v.  Miller,  3  Taunt.  140. 

(e)  1  Stark.  Ev.  469.   citing    Doe  d. 
Jmes  9.  Harris,  5  M.  &  8.  326.     Taylor 

V,  Willans,  3  Bing.  R.  449,  as  where 
lands  are  described  as  situate  in  Westbury, 
there  being  both  Westbury-on-Trym  aiid 
Westbury-on- Severn  in  the  same  county. 
So  where  an  indictment  stated  that  a  high- 
way allei^ed  to  be  out  of  repair  led  to  the 
parish  of  Langwm,  in  the  county  of  Mon- 
mouth, and  it  appeared  that  there  were  two 
parishes  in  the  county,  Langwm  Isha  and 
Langwm  Ucha,  and  that  the  highway  led 
to  the  former ;  Bosanquet,  J.,  held  the  des- 


cription sufficient.  Rex  r.  LantrisKBl, 
Monmouth  Sum.  Ass.  1832.  MSS.  C  S.  G. 

(  f)  Reg.  o.  St  John,  9  C.  &  P.  40, 
Par«e,  B.,  and  Bosanquet,  J. 

(g)  I  Stark.  Ev.  465,  citing  Jeflcrics  r. 
Dunoombe,  U  East.  R.  226. 

(A)  Goodes  v.  Wheatley,  1  Campb.R. 
231.  as  stated  in  1  Stark.  £▼.  470. 

(0  1  Pha.  Ev.  514.  See  also  «alr, 
p.  G23. 

U)  Ibid. 

(A)  Rez  V.  Levy  and  others,  cor.  Abbott, 
C.  J.,  2  Staik.  R.  458. 

(/)  Altered  to  lOL  by  6  Gea  4^  c.  16, 
s.  112. 

(m;  Rex  0.  Forsyth,  Ron.  &  Ry. 
C.  C.  R.  274. 
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It  has  been  considered  a  rule,  that  the  want  of  a  videlicet  will  Videlioet 
in  some  cases  make  an  averment  material  that  would  not  other- 
wise be  so;  as,  if  a  thing  which  is  not  material  is  positively 
averred  without  a  videlicet,  though  it  was  not  necessary  to  be  so, 
yet  it  is  thereby  made  material,  and  must  be  proved,  and  that, 
therefore,  where  a  party  does  not  mean  to  be  concluded  by  a  pre- 
cise sum  or  day  stated,  he  ought  to  plead  it  under  a  videficet,  for 
if  he  do  not,  he  will  be  bound  to  prove  the  exact  sum  or  dav 
laid,  it  beinff  a  settled  distinction,  that  where  any  thing  which  is 
not  material  is  laid  under  a  videlicet,  the  party  is  not  concluded  by 
it,  but  he  is,  where  there  is  no  videlicet  (n)  But  it  is  by  no  means 
generally  true,  that  the  omission  of  a  videhcet  will  make  it  necessary 
to  prove  the^partictdar  sum  os  day,  &a,  strictly,  as  laid,  (o)  for  the 
want  df  a  videlicet  will  never  do  liarm  where,  irom  the  nature  of  the 
case,  the  precise  sum,  date,  magnitude,  or  extent  is  immaterial  (p) 

(n)  2  SauDcL  291  c  in  note  (1)  tb         (p)  Ibid.    1  Stark.  Ev.  454.    Rex  v. 
Jhkin's  case.  GilDiain»  6  T.  R.  265. 

(o)  1  I^fl.  Et.  213  (il>»  7t]i  Bd. 
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CHAPTEIl  THE  THIRD, 


OF  WBITTEN  EVIDENCE; 


SECTION  L 


PvibXic  doca- 
tnentSk 


Statutes. 


Of  the  Proof  dnd  Effect  of. — 1.  PubUc  l)otUments. — ^  PriviUe 

Documents. 


Ist  Of  the  proof  and  effect  of  public  documents.  Acts  of 
ment  are  eithei^  public  or  private.  The  printed  statute-book  is 
evidence  of  a  public  statute,  not  as  an  authentic  copy  of  the  record 
itself,  but  as  hints  of  that  ^hich  is  supposed  to  be  lodged  in  eveiy 
man's  mind  ahready.  (a)  A  private  act  of  Parliament  is  usuaOy 
proved  by  a  copy  examined  with  the  Parliament  roll.  (6)  A  private 
act  may  contain  clauses  of  a  public  nature,  and  then  the  act,  as  fiir 
as  those  dre  concerned,  is  to  be  regarded  as  a  public  act  Thus,  a 
clause  relating  to  a  public  highway,  occurring  in  a  private  inclosore 
act,  has  been  nolden  proveable  in  the  satne  way  as  a  public  act  (c) 
In  some,  acts  of  Parliament  not  relating  to  the  kingdom  at  large,  a 
special  clause  is  often  inserted  declaring  them  to  be  public  actsi,  and 
that  they  shall  be  taken  notice  of  as  such,  without  oeing  specially 
pleaded ;  in  which  case  they  are  to  be  proved  in  the  same  manner 
as  public  acts ;  it  is  not  necessary  to  prove  them  by  an  examined 
copy,  or  to  show  that  the  printed  copy  was  printed  by  the  Queen's 
printer,  (d)  The  clause  referred  to  was  intended  for  the  fisuulity  of 
proof;  it  will  not  give  the  act  the  effect  of  a  public  act  for  ottier 
purposes,  as  vrith  regard  to  the  recital  of  facts  contained  in  it  (e)  A 
clause  was  often  formerly  inserted  in  private  acts,  providing  that 
they  shall  be  printed  by  the  King's  printer,  and  that  a  copy  so 
printed  shall  be  admitted  as  evidence  of  the  act  In  such  cases  a 
copy,  purporting  to  be  printed  by  the  King's  printer,  will  be  admis- 
sible in  evidence:  it  is  not  necessary  to  prove  that  the  act  was  par- 
chased  at  the  King's  printer.  (/)    !By  the  41  Gea  3,  c  90,  s.  9, 


(a)  Gilb.  Ev.  10.  2  Phill.  Ev.  127, 
128 

(6)  Bull.  N.  P.  226. 

(c)  Rei  V.  VtUsrhy,  2  Phill.  Ev.  128, 
per  Holrovd,  J.    And  see  Hob.  227. 

(a)  2  Phil.  £?.  128)  citing  Beaumont  v. 


Mountain,  ]OBiiigh.R.  404.  4  M.  &  Se. 
177.  Woodward  v.  Cotton,  1  C,  M.  & 
R.  44.     4  Tyrw.  689. 

(e)  2  Phill.  E?.  129,  ciUng  Bratt  «. 
Beales,  M.  &  M.  421. 

(/)  2  PhUl.  £▼.  129,  Lincoln 
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copies  of  the  statutes  of  Great  Britain  and  Ireland  prior  to  the 
union,  printed  by  the  printer  duly  authorized,  shall  be  received  as 
conclusive  evidence  of  the  several  statutes  in  the  Courts  of  either 
kingdom,  {e) 

Ine  preamble  of  an  act  of  Parliament,  reciting  that  certain  out-  p^eimble 
rages  had  been  committed  in  particular  parts  of  the  kingdom,  was  proof  of  fact* 
adjudged  by  the  Court  of  E.  B.  to  be  admissible  in  evidence,  for  ™a^' 
the  purpose  of  proving  an  introductory  averment  in  an  information 
for  a  libel,  that  outr^es  of  that  description  had  existed  (/) 

The  journals  of  the  House  of  Lords  or  of  the  House  of  Com-  journals  of  tb^ 
mons  are  evidence  in  criminal  cases  as  well  as  civil,  and  may  be  Houses  of 

5 roved  by  examined  copies ;  but  the  printed  journals  are  not  evi-  P"^*"™«"'- 
ence.  {g)    An  unstamped  copy  of  the  minutes  of  the  reversal  of 
a  judgment  in  the  House  of  Lords,  vrithout  more  of  the  proceedings, 
is  evidence  of  the  reversal  (A) 

The  public  acts  of  government,  and  acts  by  the  King  in  his  Guette. 
political  capacity,  are  commonW  announced  in  the  Gazette,  pub- 
lished by  the  authority  of  the  drown ;  and  of  such  acts  announced 
to  the  public  in  the  Gazette,  the  Gazette  is  admitted  in  Courts  of 
justice   to  be  good   evidence,  (j)    A  proclamation   for    reprisals, 
published  in  the  Gazette,  is  evidence  of  an  existing  war.  {J)    Pro-  Proclamatum. 
clamations  for  a  public  peace,  or  for  the  performance  of  a  quaran- 
tine, and  any  acts  done  by  or  to  the  King  in  his  regal  character, 
may  be  proved  in  this  manner ;  and  upon  the  same  principle,  ar-  Articles  oC 
deles  of  war,  purporting  to  be  printed  by  the  King's  printer,  are  war. 
allowed  to  be  evidence  of  such  articles.  (A)     A  Gazette,  in  which 
it  was  stated,  that  certain   addresses  bad   been  presented  to  the 
King,  has  been  adjudged  to  be  proper  evidence,  to  prove  an  aver- 
ment of  that  fact   in  an  information  for  a  libel ;  (/)  for  they  are 
addresses,  said  Lord  Kenyon,  C.  J.,  of  different  bodies  of  the  King's 
subjects,  received   by  the  King  in   his  public  capacity,  and  they 
thus  become  acts  of  state.     And  in  Rex  v.  Forsyth,  {m)  the  twelve 
Judges  seemed  to  think  that  the  production  of  the  Gazette  would' 
be  suflScient,  without  proof  of  its  being  bought  of  the  Gazette 
printer,  or  where  it  came  from.     In  Rex  v.  Sutton^  («)  the  Court  of  Recital  inpion 
King's  Bench  determined,  that  the   King's  proclamation,  (which  cl««»^»^ft 
recited,  that  it  had  been  represented  that  certain  outrages  had  been  ^^tJd. 
committed  in  different  parts  of  certain  counties,  and  offered  a  re- 
ward for  the  discovery  and  apprehension  of  offenders,)  was  admissible 
in  evidence,  as  proof^of  an  introductory  averment  in  an  information 
for  a  libel,  that  acts  of  outrage  of  that  particular  description  had 
been  committed  in  those  parts  of  the  country. 


Ass.  1832,  hy  Park,  J.  A.  J.  Wbere  the 
copy  of  an  act  is  incorrect,  the  Court  will 
be  governed  by  tbe  Parliament  roll.  Rex 
V.  Jeffries.  1  Str.  446.  Spring  v.  Eve, 
2  Mod.  240,  and  2  PhilL  Ev.  129,  and 
the  cases  cited  there  in  note  (5). 

(e)  Rose.  Ev.  73. 

(/)  Rex  V.  Satton,  4  M.  &  S.  532. 

iff)  Lord  Melville*s  case,  24  How.  St. 
Tr.  683.    Rose.  Ev.  73. 

(A)  Jones  v,  Randall,  Cowp.  17.  Bat 
a  resolution  of  either  house  is  not  evidence 
of  the  truth  of  the  facts  there  affirmed  ; 
and  therefore,  in  the  case  of  Titus  Gates, 
who  was  charged  with  having  committed 


perjury  on  the  trial  of  persons  suspected  of 
the  popish  plot,  a  resolution  in  the  journals 
of  tne  House  of  Commons,  asserting  the 
existence  of  the  plot  was  not  allowed  to  be 
evidence  of  that  fact.  4  St.  Tr.  39.  I 
Phill.  Ev.  406,  7th  ed.,  but  see  2  Phill. 
Ev.  106,  last  ed. 

(t)  2  Phil.  Ev.  107, 108. 

ij)  Ibid. 

(A)  Ibid.,  and  109. 

(0  Rex  e.  Holt,  5  T.  R.  436.  S.  C.  2 
Leach,  593. 

(m)  Russ.  &  Ry.  C.  C.  R.  274.  Ante, 
p.  231. 

(m)  4  M.  &  S.  532. 
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On  an  issue  of 
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Of  Evidence. 


[book  VI 


Where  it  is 
necessary  to 
proTe  indict- 
n^cnts. 


Records  are  proved  either  by  producing  the  record  itself,  or  hj 
an  exemplification,  or  by  a  copy.  When  nul  tiel  record  is  pleaded, 
the  record,  if  a  recora  of  me  same  Court,  is  produced  and  in- 
spected by  the  Court;  if  a  record  of  an  inferior  Court,  it  is  proved 
by  the  tenor  of  the  record  certified  under  a  writ  of  certiorari  is- 
sued by  the  superior  Court ;  if  a  record  of  a  concurrent  superior 
Court,  it  is  proved  by  the  tenor  certified  under  a  writ  oi  certiorari, 
issued  out  of  Chancery,  and  transmitted  thence  by  writ  of  tnttlt- 
mu8.  (o)  The  issue  of  nul  tiel  record  seldom  occurs  in  criminal 
cases,  except  in  the  instance  of  a  plea  of  autrefois  acquit,  ^c.  {p) 

Wherever  it  is  necessary  to  prove  the  finding  or  the  tnal  of  wn 
indictment,  the  record  must  be  regularlv  drawn  up,  and  either  pro- 
duced, or  an  examined  copy  of  it  produced  and  proved.     Where^ 
therefore,  an  indictment  for  a  conspiracy  alleged  that  at  a  Court  d 
Quarter  Sessions  an  indictment  was  preferred  against  A.  B.,  and 
found  by  the  grand  jury,  the  Court  of  King's  Bench  held  that 
the  indictment  indorsed  a  true  bill,  but  without  any  caption  to  it, 
tmd  the  minutes  made  by  the  clerk  of  the  peace  containing  the 
style  of  the  sessions,  and  the  minutes  of  the  busmess  done  at  it,  w«e 
not  sufficient  evidence  of  the  finding  of  the  bill,  and  that  the  record 
itself  or  an  exapoined  copy  was  the  only  legitimate  evidence  to  prove 
It  (g)    And  so  it  has  been  held  that  a  plea  of  autrefois  convict  can- 
not be  supported  by  the  indictment  with  the  finding  of  the  mnd 
jury  upon  it  (r)    Where  on  an  indictment  for  the  non-repair  m  cer- 
tain highways,  upon  the  trial  of  which  the  question  was,  whether  a 
parish  was  bouna  to  repair  all  the  highways  m  it  as  a  pariah,  or  the 
several  townships  the  highways  situate  in  each  of  them,  in  order  to 
prove  the  conviction  of  me  parish  upon  a  siinilar  indictment  in  1806, 
a  witness  proved  that  he  went  to  the  house  of  the  clerk  of  assize  for 
the  Oxfora  Circuit,  in  London,  and  there  saw  him  and  his  bod,  and 
asked  for  the  record,  and  received  a  written  paper,  which  he  rao- 
duced,  which  he  and  the  son  of  the  clerk  of  as^ze  compared  with  a 
document  then  produced  as  the  record,  and  which  the  witncfls 
stated  he  thought  was  on  paper,  but  he  was  not  sure  whether  it  was 
on  paper  or  parchment,  but  it  was  much  torn,  and  the  son  of  the  clerk 
of  assize  stated  that  he  could  not  recollect  the  particular  transacti^yn ; 
but  the  practice  was,  when  a  record  was  required,  to  make  it  oat 
fix)m  the  minutes  and  the  indictment  on  an  original  parchment  loU, 
which  was  signed  by  the  Clerk  of  Assize,  and  a  copy  was  then  made 


(o)  Tidd  801,  804.  Rose.  Ev.  73. 
Where  a  reooid  of  a  Court  of  Quarter  Ses- 
eions  is  pleaded  in  a  Court  of  Oyer  and 
Terminer,  or  the  converse,  it  ought,  in 
itrietness,  to  be  proved  as  above  stated : 
bat  the  practice,  it  is  said,  is  to  apply 
simply  to  the  clerk  of  the  peace,  or  clerk  of 
assise,  who  will  make  it  out  for  you  without 
writ,  or  will  attend  with  the  record  itself  at 
the  trial.    Arch.  Cr.  PI.  124. 

(p)  Upon  this  plea,  the  proof  of  the  issue 
lies  on  die  defenoant,  and  he  will  have  to 
prove  the  record  of  acquittal  :  and  also 
it  has  been  said,  the  averments  of  identity 
in  his  plea.  1  Arch.  Cr.  PI.  89.  But 
this  seems  doubtful,  for  if  the  replication  is 
pul  iitl  record,  it  should  seem  to  iMUnit  the 


identity.  The  principal  dedsioos  ifgaid- 
ing  the  plea  of  amtrvfiiU  acmat,  beloq^iag 
rather  to  the  law  of  criminal  pleading  thaa 
of  evidence,  will  be  found,  voL  1,  p.  839, 
Ml  $eg. ,  and  ante,  p.  388,  648. 

(7;  Rex  e.  Smith,  8  B.  &  C.  341. 

(r)  Rex  V.  Bowman,  6  C.  &  P.  101. 
See  the  cases  collected  in  note  (I'X  vol.  I, 
p.  837,  and  Porter  9.  Cooper,  6  C.  &  P. 
354,  and  Rex  v.  Thrinf,  5  C.  &  P.  507, 
where  Oumey,  B.,  held  that  the  minvte 
book  of  the  Court  of  Quarter  Sessions  was 
not  admissible  in  evidence  on  an  indict- 
ment for  perjury  to  prove  the  trial  00 
which  the  perjury  was  uleged  to  have  been 
committed ;  and  Rex  v.  BcUimyi  R.  &  H. 
N.  p.  R.  171. 


OHAP.  iif.  §  1.]        Of  Written  Evidence,  ^07 

on  paper  and  compared  with  the  roll,  and  stamped  with  the  Oxford 
CSircuitstamp)  which  copy  was  given  to  the  party  applying  for  it,  and 
tliat,  as  fiir  as  his  own  experience  went,  the  roll  was  drawn  up  from 
the  indictment  and  minutes,  without  any  paper  draft  in  the  first  in- 
stance being  made,  and  that  he  never  knew  of  a  paper-copy  having 
been  kept  And  that  the  paper  prodnced  was  signed  by  his  fath  er 
and  stamped  with  the  Circuit  stamp.  Coleridge,  J»,  held  that  the 
paper  was  admissible  as  an  examined  copy  of  the  record.  («) 

But  although  it  was  once  held,  on  the  trial  of  an  indictment  for  Trials  of 
perjury  alleged  to  have  been  committed  on  the  trial  of  an  appeal  appeals. 
aoainst  an  order  of  removal,  that  the  sessions  book  produced  by  the 
cferk  of  the  peace  was  not  sufficient  to  nrore  the  trial  of  the  appeal,  {fy 
Tet  where  on  an  appeal  against  an  oruer  of  removal  the  book  con- 
taining' the  proceemn09  at  the  sessions  was  proved  to  be  the  original 
sessions  book,  regulany  made  up  and  recorded  after  each  sessions 
by  the  clerk  of  the  peace,  firom  minutes  taken  by  him  in  Court, 
and  the  minutes  of  each  sessions  were  headed  by  an  entry  containing 
the  style  and  date  of  the  sessions,  and  the  names  of  the  justices  in 
the  usual  form  of  a  caption,  and  no  other  record  was  kept  of  the 
proceedings  of  the  sessions  than  the  said  sessions  book,  and  it  had 
always  been  received  in  evidence  in  the  Court  of  Quarter  Sessions, 
for  the  purpose  of  proving  ;them ;  the  Court  of  Queen's  Bench  held, 
that  such  bod^  was  properly  received  in  order  to  prove  the  quashing 
of  an  order  of  removal  on  the  trial  of  a  former  appeal  between  the 
same  parishes,  (tf) 

The  minutes  of  a  Court  of  Oyer  and  Terminer  may  be  received,  Minutes  admis. 
where  the  matter  to  be  proved  by  the  minutes  has  occurred  before  "Wedunngtbc 
the  same  Court  ritting  under  the  same  commisaon ;  as  upon  the 
trial  of  Home  Tooke,  where  the  minutes  of  the  Court  were  received 
as  proof  of  the  trial  of  Hardy,  (t?)  So  the  indictment  with  the 
officer's  note  upcm  it  of  a  verdict  of  not  ffuilty  is  sufficient  evidence 
during  the  same  assizes,  upon  a  plea  of  autrefois  acquit,  that  the 
prisoner  was  acquitted  upon  such  indictment  {w) 

When  nul  Hel  record  is  not  pleaded,  but  it  is  necessary  to  prove  In  other  cases. 
a  record  in  support  of  some  allegation  in  the  pleadings,  the  record 
may  be  proved  either  by  an  exemplification  or  a  copy.  Exemplifi- 
cations are  either  under  the  great  seal  or  under  the  seal  of  the 
Court  in  which  the  record  is  produced,  and  are  admissible  with- 
out proof  of  the  genuineness  of  the  seal,  {x)  A  record  may  also 
be  proved  by  an  examined  copy,  except  upon  the  issue  of  nul  tiel 
record.  The  copy  must  be  proved  by  some  witness  who  has  exa- 
mined it  line  for  line  with  the  original,  or  who  has  examined  the 
copy  while  another  read  the  original,  (y)     It  ought  to  appear,  that 


(«)  Reg.  V,  The  Inhabitints  of  Pem- 
bridge,  1  C.  &  Man.  157. 

(t)  Bex  o.  Ward,  6  €.  &  P.  366,  Park, 
J.  A.  J.  The  clerk  of  the  peace  stated 
that  he  should  have  drawn  up  a  record 
on  parchment,  if  he  had  been  applied  to  so 
to  do,  and  the  case  docs  not  state  what  the 
form  of  the  entiy  in  the  book  was.  Sec 
the  obaenrations  of  the  Court  on  this  case  in 
Reg.  c.  Yeovdy,  8  A.  &  E.  806.  infra. 

(«)  Reg.  o.  Ycovcly,  8  A.  &  E.  B06, 
and  sec  per  Patteson,  J.,  in  Rex  v.  Not- 
tingham Old  Water  Works  Company,  6  A. 


&  E.  355. 

(v)  2  Phill.  Ev.  135,  citing  25  St  Tr. 
446. 

(ip)  Rex  t>.  Parry,  7  C.  &  P.  836,  Hol- 
land, B. 

(r)  Rose.  Ev.  74.  Tookcr  r.  Duko  of 
Beaufort,  Saycr,  297, 

( y)  BLeid  v,  Margison.  I  Campb.  469. 
It  is  not  noccssary  for  the  ])crsons  examin- 
ing to  exchange  papers,  and  read  them 
altcmatelv.  Gyles  v.  Hill,  ibid. ,  n.  Rose. 
Ev.  75.    ■ 


Effect  of  re- 
cords in  evi- 
dence. 
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the  record  fix)m  which  the  copy  was  taken  was  seen  in  the  haqds 
of  the  proper  oflScer,  or  in  the  proper  place  for  the  custody  of 
such  records,  (a)  So  an  oflSce  copy  in  the  same  Court,  in  the  same 
cause,  is  equivalent  to  a  record ;  but  in  another  Court,  or  in  ano- 
ther cause  in  the  same  Court,  the  copy  must  be  proved,  (a)  In 
order  to  prove  a  verdict,  a  copy  of  the  whole  record,  including 
the  judgment,  is  necessary,  for  otherwise  it  would  not  appear  but 
that  the  judgment  had  been  arrested,  and  a  new  trial  granted.  (6) 
Where  an  indictment  for  perjury  alleged  that  Burraston  was  con- 
victed upon  an  indictment  for  perjury,  upon  the  trial  of  which  the 
perjury  in  question  was  alleged  to  have  been  committed^  and  it 
appeared  by  the  record  when  produced  that  Burraston  had  been 
convicted,  but  the  judgment  against  him  reversed  upon  error  after 
the  finding  of  the  present  indictment,  it  was  held  that  the  record 
produced  supported  the  all^ation  in  the  indictment  (c)  Records 
properly  produced  in  evidence  are  conclusive  against  those  who  are 
parties  to  them: — thus,  a  record  of  conviction  of  a  parish  for  not 
repairing  a  road,  is  for  ever  afterwards  evidence  of  their  liabiUty  to 
repair ;  \d)  but  it  is  not  conclusive  as  against  other  parties,  except  as 
to  the  fact  that  the  persons  charged  have  been  convicted,  {e)  there^ 
fore  an  accessory  may  not  only  controvert  the  guilt  of  his  principal, 
notwithstanding  the  record  of  his  conviction  ;  (/)  but  the  record  of 
the  conviction  of  the  principal  upon  a  plea  of  guilty  is  not  ad- 
missible where  such  principal  might  be  called  as  a  witness,  (g)  and 
it  seems  extremely  doubtful  whether  such  record  be  admissible 
against  the  accessory  in  any  case.  (A) 

Several  statutes  afford  facilities  for  proving  a  previous  conviction  by 
means  of  a  certificate  of  the  clerk  of  assize,  or  clerk  of  the  peace;  hot 
these  provisions  arc  made  for  the  more  easy  proof  of  such  convictions, 
and  do  not  prevent  the  proof  of  the  previous  conviction  by  an  examined 

Proof  of  writ  copy  of  the  record,  {i)  In  order  to  give  evidence  of  a  writ,  if  it  is  the 
gist  of  the  proceeding,  it  must  be  proved  by  a  copy  of  the  recoid 
after  its  return ;  but  where  the  writ  is  only  inducement,  the  fact  of 
taking  out  the  writ  may  be  proved  without  a  copy,  because  possibly 
the  writ  has  not  been  returned,  and  then  it  is  no  record,  (j)     An 

Prooccdings  in  answer  in  Chancery  is  proved  by  the  production  of  the  bQl  and 


(z)  Adamthwaite  o.  Svnge,  1  Stark.  183. 
4  Campb.  372.    S.  C.   Rose.  Ev.  75. 

(a)  Rose.  Ev.  76.  Burnand  e.  Norot, 
1  C.  &  P.  578. 

(6)  Bull.  N.  P.  234.  Qut  the  nisi  prim 
record,  with  the  postca  indorsed,  is  suffi- 
cient evidence  that  the  cause  came  on  to  be 
tried.     Pitton  r.  Walter,  1  Str.  162. 

(c)  Reg.  r.  Meek,  9  C.  fie  P.  513, 
Williams,  J.,  an/«,  p.  603. 

(rf)  Rex  V.  St.  Pancras,  Peake,  N.  P.  C. 
219  ;  but  see  2  Saund.  160.  Att^  vol.  1, 
p.  369. 

(e)  See  Rex  V.  Shaw  and  others,  Rqss. 
&  Ry.  526,  where,  upon  an  indictment  for 
delivering  instruments  to  a  prisoner  to  faci- 
litate his  escape  from  gaol,  it  was  held  that 
the  record  of  bis  conviction  being  produced 
by  the  proper  officer,  no  evidence  was  ad- 
fnissible  to  dispute  what  is  stated. 

(/)  Ucx  r.  Smith,  1  Leach,  28«. 


(g)  Rex  V,  Turner,  R  &  M.  O.  a  R. 
347,  ante,  vol.  1,  p.  43.  In  KeoMie  v. 
Paine,  8  A.  &  E.  555,  Patteson,  J.,  aid* 
*'  On  an  indictment  for  receiving  goods 
feloniously  taken,  the  felony  must  be  proved, 
and  neither  a  judgment  against  the  felon, 
nor  his  admission,  would  be  evidence  agvnst 
the  receiver." 

(h)  n)id. 

(t)  Rex  t7.  Henry  Saunders,  Gloucester 
Spr.  Ass.  1829,  MS.  C.  S.  G.  The  pri- 
soner  was  indicted  under  the  15  Gea  2, 
c.  26,  s.  2,  for  uttering  base  coin  after 
a  previous  conviction,  and  Parke,  J.,  held 
that  an  examined  copy  of  the  record  of  tlie 
previous  conviction  was  sufficient  evidence 
thereof;  for  the  statute,  by  giving  an 
easier  means  of  proof  under  sec  y,  did  not 
exclude  the  proof  by  means  of  an  examined 
copy.     C.  S.  G. 

(j;  2Phill.  Ev.  150. 
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answer,  or  of  examined  copies  of  them ;  (*)  but  on  proof  by  the  Chancery, 
proper  o£Scer  that  the  bill  has  been  searched  for  in  the  office,  and 
not  found,  the  answer  may  be  read  without  the  bill.  (/)    Deposi- 
tions in  a  suit  in  Chancery  are  not  in  general  admissible  witnout 
proof  of  the  bill  and  answer,  unless  so  ancient  that   no   bill  or 
answer  can  be  found ;  (m)  but  an  examined  copy  is  admissible  for 
the  purpose  of  contradicting  the  testimony  of  the  deponent  when 
produced   afterwards   as  a  witness,  (n)    The   proceedings  in  the  Ph)ceodii^  in 
ecclesiastical   Courts  are  proved  in  the  same   way   as   those  in  t^©  occlesias- 
equity;    and  their  sentences  are  received  in  the  temporal  Courts        ^ 
as  conclusive  evidence  of  the  fact  adjudged,  upon  questions  within 
their  jurisdiction ;  but  in  a  suit  of  jactitation  of  marriage  a  sen- 
tence against  the  marriage  is  not   conclusive,  as   it  decides   not 
directly,  but  only  collaterally,  on  the  vaUdity  of  the  marriage,  (o) 
When  it  is  necessary  to  show  a  title  to  personalty  under  a  will,  or  Proof  of  will, 
that   a  particular  person  is  executor,  the  will  cannot  be  read  in 
evidence  without  some  indorsement  for  the  purpose  of  authentica- 
tion ;  but   the   probate   must   be  produced,  {p)    The  seal  of  the 
Ecclesiastical  Court  on   the   probate  proves   itsel£  {q)    Generally  Probate, 
speaking,  a  probate  unrepealed  is  conclusive  evidence  of  the  va- 
kdity  of  the  will ;  but  on  an  indictment  for  forging  a  will,  probate 
of  mat  will  unrepealed  is  not  conclusive  evidence  of  its  validity, 
so  as  to  be  a  bar  to  the  prosecution,  (r)     To  prove  a  probate  re- 
voked, an  entry  of  the  revocation  in  the  book  of  the  Ecclesiastical 
Court  called  the  ^assignation  book,'  in  which  all  causes  are  offi- 
cially entered,'  is  good  evidence.  («)     Administration  is  proved  by  Proof  of  ad- 
the  production  of  the  letters  of  administration,  or  a  certificate  or  ministration, 
exemplification  thereof,  granted  by  the  Ecclesiastical  Court,  {t)  or 
by  the  original  book  of  acts,  directing  the  grant  of  letters,  of  an 
examined  copy  of  it.  («*) 

Judgments  in  a  court-baron,  county-court,  or  other  inferior  court,  Judgments  of 
may  be  proved  by  the  production  of  the  book  containing  the  pro-  inferior  courts, 
ceedings  of  the  court  from  the  proper  custody,  and  if  not  made  up  in 
form,  the  minutes  of  the  proceeoings  will  be  evidence,  or  an  ex- 
amined copy  of  such  proceedings  or  minutes  will  be  evidence,  (t?) 
The  judgment  of  a  foreign  court  must  be  proved  by  evidence  of  the  fWeign judg- 
handwriting  of  the  Judge  of  the  Court  who  subscribed  it,  and  the  "«"*• 
authenticity  of  the  seal  affixed.    In  the  case  of  Henry  v.  Adey,  (w) 


{k)  2  Phill  £v.  139.  The  recital  in  the 
jurat  of  the  place  where  the  answer  pur- 
ports to  be  sworn,  is  suflScient  proof  that  the 
oath  was  administered  at  the  place  sworn. 
Bex  9.  Spencer,  R.  &  M.  N.  P.  C.  97. 

(/)  Gilb.  £v.  49.  Sec  as  to  the  proof  of 
the  identity  of  the  parties,  anUy  p.  661.  An 
answer  onered  in  evidence  merely  as  an 
admission  of  the  party  on  oath,  is  suflS- 
ciently  proved  by  an  examined  copy,  with- 
out proof  of  a  decree,  or  the  party's  hand- 
writing. Lady  Dartmouth  o.  Roberts,  16 
East,  334.  JKosc.  Ev.  78.  See  also 
Ewer  V.  Ambrose,  4  B.  &  C.  25. 

(»)  Bull.  N.  P.  240.  Gilb.  Ev.  62. 
Rose.  Ev.  79.    2  Phill.  Ev.  149. 

(n)  Highfield  v,  Peake,  Mood.  &  Malk. 
N.  P.  C.  109. 

(o)  Duchess  of  Kingston's  case,  11  St. 
Tr.  262.     AnU,  vol  1,  p.  188. 


(/>)  Re^  V,  Barnes,  1  Stark.  N.  P.  C. 
243.   2  PhilL  Ev.  170. 

{q)  Kempton  v.  Cross,  Cas.  Temp. 
Ha^w.  108.     Rose.  Ev.  82. 

(r)  Rex  V,  Buttery  and  Macnamara, 
Russ.  &  Ry.  342. 

(«)  Rex  V,  Ramsbottom,  I  Leach,  25, 
in  note  to  Rhodes's  case. 

(t)  Kempton  v.  Cross,  Cas.  Temp. 
Hardw.  108.  Rose.  Ev.  82.  2  Phill.  Ev. 
173. 

(«)  Elden  o.  Keddel,  8  East,  187. 
Davis  V.  Williams,  13  East,  232. 

(o)  Rex  o.  Uains,  per  Uolt,  Comb.  337. 
12  Vin.  Ab.  Ev.  A.  6.  26,  p.  99.  Rose. 
Ev.  80. 

(w)  3  East,  221.  2  Phil.  Ev.  143. 
See  also  Buchanan  o.  Rucker,  I  Campb. 
63.  Flindt  v.  Atkins,  3  Campb.  215,  in  a 
note. 
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the  plaintiff,  who  sued  here  on  a  judgment  obtained  in  the  island  of 
Grenada,  was  nonsuited,  because  he  could  not  prove  the  seal  aflixed 
to  be  the  seal  of  the  island.  And  on  a  motion  to  set  aside  the  noosuit, 
the  Court  said,  they  could  not  take  official  notice,  that  the  seal 
affixed  was  the  seal  of  the  island,  which  was  neoessaxy  to  be  shown, 
in  order  to  prove  the  judgment,  which  it  purported  to  authenticatie : 
and  that  proving  the  Judge's  handwriting  could  not  advance  die 
proof  of  tne  se^,  unless  by  considering  nim  in  the  nature  of  a 
witness  to  it,  wbich  was  not  pretendeoL  (w)  If  a  colcmial  coait 
possess  a  seal,  it  ought  to  be  used  for  the  purpose  of  authenticating 
Its  judgments,  although  it  mav  be  so  much  worn  as  no  looger 
to  make  any  impression,  (x)  If  it  is  clearly  pvoved,  that  the  Coort 
has  not  auv  seal,  so  that  the  document  cannot  be  clothed  with  the 
form  of  a  legal  exemplification,  it  must  be  shown  to  possess  some 
other  requisite  to  entitle  it  to  credit;  as,  by  proving  the  stature  of 
the  Judge  upon  the  judgment,  (y)  An  exemplification  of  a  fore^ 
judgment,  that  is,  a  copy  authenticated  under  the  seal  of  the  Court, 
IS  evidence  of  the  judgment  in  the  Courts  of  this  county :  (z)  but  a 
document,  purporting  to  be  a  copy  of  a  judgment,  made  by  the 
Proof  of  officer  of  the  Court,  is  not  admissible,  (a)    The  written  law  of 

foreign  laws.  ^  foreign  State  must  be  proved  by  a  copy  duly  authenticated,  (i) 
Thus,  where  to  prove  the  law  of  Irance,  as  to  marriage,  the  French 
vice-consul  proauced  a  book,  which  he  said  contained  the  code 
of  laws  upon  which  he  acted  at  his  office ;  that  it  was  printed  at  the 
office  for  the  printing  of  the  laws  of  France ;  and  that  it  would  have 
been  acted  upon  in  any  of  the  French  Courts ;  it  was  ruled  by 
Abbott,  C.  J.,  to  be  sufficient  proof  of  the  law.  (c)  The  unwritten 
law  of  a  foreign  state  may  be  proved  by  the  parol  evidence  of 
witnesses  possessing  professional  skill,  (d)  So  a  person  of  expe- 
rience in  the  profession  of  the  law  of  another  country  may  state  his 
opinion,  what,  according  to  the  law  of  that  country,  would  be 
the  l(^al  effect  of  the  facts  previously  spoken  to  by  the  witoesBes, 
taking  the  facts  to  be  accurate.  Thus  a  gentleman  at  the  Scotch  bar 
has  been  allowed  to  state  his  opinion,  whether  a  marriage,  as  proved 
by  the  witnesses,  would  be  valid  according  to  the  Scotch  law.  {e) 
And  where,  on  an  indictment  for  bigamy,  it  was  proved  that  the  pri- 
soner had  been  married  to  a  soldier  of  the  name  of  Dent,  and 
afterwards  to  one  Wall,  and  the  defence  was  that  Dent  had  been 
legally  married  in  Scotland,  previous  to  his  marriage  with  the 
prisoner,  and  a  witness  proved  that  Dent  being  with  his  regiment  in 
Scotland,  the  witness.  Dent,  a  female,  and  several  others  went  to  a 
house,  to  which  they  were  directed  afiter  inquiring  for  the  house  of  ihc 
clei^man  of  the  place,  where  a  gentleman  performed  a  ceremony 

(w)  The  6  Geo.  4,  c.  133,  f.  7,  enacting  (z)  Black  p.  Lord  Braybcook,  2  Slaik. 

that  the  common  seal  of  the  societv  of  N.  P.  C.  11,  12. 

apothecaries  of  Uie  city  of  London  shall  be  (a)  Appleton   o.    Lord   Brayhiook,  2 

received  as  sufficient  proof  of  the  authenti-  Stark.  N.  P.  C.  6,  7     6  M.  &  S.  34.    2 

ciW  of  the  certificate,  to  which  such  seal  is  Phil.  £▼.  143. 

affixed,    does  not  make    such    ccrtificato  (b)  Clcgg   v.   Levy,    3   Campb.    ]66w 

evidence  without  proof  that  the  seal  affixed  Rose.  £v.  B2. 

is  the  genuine  seal  of  the  society.  Chad-  (c)  Lacon  v.  Higgins,  3  Stark.  178. 

wick  0.  Sunning,  R.  &  M.,  N.  P.  C.  306.  {d)  Per  Gibbs,  0.  J.,  MUler  v.  Kenrick, 

(x)  Cavan  v.  Stewart,  1  Stark.  N.  P.  C.  4  Campb.  1.S5.     Rose.  £v.  82. 

625.  (e)  Rex  o.  Wakefield  and  others,  Mairay 

(y)  Alvcs  V.   Bunbury,  4  Campb.  28.  od.  p.  238. 
2  Phil.  Ev.  143. 
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somewhat  similar  to  the  marriaffe  service  of  the  Chuich  of  England, 
between  Dent  and  the  fema^»  and  that  they  afterwards  lived 
tcoether  as  man  and  wife ;  Wightman,  J.,  held  that  a  gentleman^ 
who  had  lived  in  Scotland  until  he  was  twenty,  and  who  had 
frequently  been  there  since,  and  who  was  possessed  of  vezy  consider- 
able literaiy  attainments,  and  stated  that  he  was  well  acquainted  with 
the  law  of  marriage  in  Scotland,  although  he  was  not  a  lawyer,  was 
competent  to  prove  that  the  marriage  in  questioB  was  a  valid  marriage 
according  to  that  law.  (/)  A  judgment  obtained  in  one  of  the  supe-  Irisbjadgiwni. 
nor  Courts  in  Ireland,  since  the  Umon,  is  not  a  record  in  England,  (g) 
Convictions  before  justices  of  the  peace  ave  either  |Xoai)ced  in  CdimctioDs 
Court,  and  the  handwriting  of  the  magistrates  to  them  proved,  (oc)  before  justices 
or  they  may  be  proved  by  examined  copies,  which  the  derk  of  the  "»*P«*5®- 
peace  of  the  proper  county  will  make  out,  upon  an  appUcation  for 
that  purpose,  {h)  In  many  instances,  public  books  are  admitted  in  PabKc  book& 
evidence  to  prove  the  facts  recorded  in  them.  The  muster-book  in 
the  navy-office  has  been  admitted  in  evidence,  to  prove  the  death  of 
a  sailor;  (t)  the  book  from  the  master's  ofiice  in  the  Court  of  Eling's 
Bench,  to  prove  a  person  one  of  the  attorneys  of  that  Court ;  {j) 
and  the  log-book  of  a  man  of  war,  which  convoyed  a  fleet,  to  prove 
the  time  ot  the  convoy's  sailing,  (k)  Bank-books  are  good  evidence 
to  prove  the  transfer  of  stock  ;  (I)  and  on  a  prosecution  for  a 
libel  published  concerning  a  person  in  his  office  of  treasurer  of 
a  parish,  an  entry  in  a  vestry-book,  stating  that  he  was  elected  at  a 
vestry  duly  held  in  pursuance  of  notice,  has  been  considered  suffi- 
cient evidence,  to  support  an  allegation  in  the  indictment,  that 
he  was  duly  elected  treasurer,  (m)  The  day-book  of  a  public  prison, 
containing  a  narrative  of  the  transactions  of  the  prison,  has  been  re- 
ceived upon  the  same  principle,  as  proof  of  the  time  of  a  prisoner's 
commitment  or  discharge  :  (n)  but  it  would  not  be  admissible  to 
prove  the  cause  of  his  commitment  (o)  So  on  an  indictment 
for  foivtng  a  seaman's  will,  an  entry  in  a  book  called  the  assignation 
book,  m  which  all  causes  are  omcially  entered,  was  admitted  to 
prove  the  probate  revoked.  ( p)  So  the  poll-books  taken  at  an 
election  for  members  of  Parliament,  or  at  an  election  of  a  mayor,  are 
evidence,  (q)  The  re^sters  of  christenings,  marriages,  and  burials,  Registers, 
preserved  in  churches,  are  good  evidence :  (r)  and  in  order  to  prove 
the  roister  of  a  marriage,  it  is  not  necessary  to  call  the  attesting 
witnesses ;  but  as  the  register  affords  no  proof  of  the  identity  of  the 
parties,  some  evidence  of  that  fact  must  be  given,  as  by  callii^  the 
minister,  clerk,  or  attesting  witnesses,  if  they  were  acquainted  with 
the  parties ;  or  the  bell-ringers  may  be  called  to  prove  tnat  they  rung 


(/)  Reg.  0.  Dent,  Monmouth  Spring 
Am.  1843,  MSS.  C.  S.  G.  See  ante, 
vol.  1,  p.  212. 

(^)  Harris  v.  Saunders,  4  B.  &  C.  411. 

lifp)  Maaiey  0.  Johnson,  12  East,  67. 
Gray  v,  Cookson,  16  East,  13.  Mason  v. 
Barkj^r,  Gloucester  Spr.  Ass.  1843,  £r- 
skine,  J.   MSS.  C.  S.  G. 

(h)  Archb.  Cr.  P.  126. 

(i)  Bull.  N.  P.  249.  Rhodcs's  case, 
1  Leach.  24. 

(J)  Rex  V.  Cropley,  2  Esp.  N.  P.  C. 
524. 

(k)  D'lsraeli  o.  Jowett,  1  Esp.  N.  P.  C. 
427. 


(/)  Breton  o.  Cope,  Peake,  N.  P.  C. 
30.  Marsh  o.  Colnet,  2  Esp.  N.  P.  C. 
665. 

(m)  Rex  o.  Martin,  2  Campb.  100. 

(n)  Bex  9.  Aickles,  1  Leach,  391. 

(o)  Saltc  o.  Thomas,  3  B.  &  P.  188. 
2  Phil.  Ev.  164. 

(p)  Ramsbottom's  case,  1  J^each,  25, 
in  note.  It  would  have  been  no  bar  to  the 
conviction  had  the  probate  been  unrc* 
pealed.  Rex  e.  Buttery  and  another^ 
Russ.  &  Ry.  342. 

(9>  Meadv.  Robinson,  Willcs,  224. 

(r)  Bull.  N.  P.  247. 
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Proof  of  public 
books  by  ex- 
vnined  copies. 


Inspocdon  of 
records. 


Copy  of  in- 
dictment after 
acquittal,  how 
obtained. 


the  bells,  and  came  immediately  after  the  marriage^  and  were  paid  bj 
the  parties ;  or  the  handwriting  of  the  parties  may  be  proved ;  or 
persons  may  be  called  who  were  present  at  the  wedding  dinn^, 
&c.  {s)  Whenever  an  original  is  of  a  public  nature,  and  admissible  in 
evidence,  an  examined  copy  is  also  admissible,  {i)  Thus,  examined 
copies  of  the  entries  in  the  council-book,  or  of  a  license  preserved  in 
the  Secretary  of  State's  Office,  {u)  of  entries  in  the  bank4xx>ks,  (v)  of 
entries  in  the  books  of  the  E^t  India  Company,  {w)  or  in  the  books 
of  the  commissioners  of  the  land-tax,  {x)  or  of  excise,  {y)  are  allowed 
to  be  read  in  evidence.  So  an  examined  copy  of  a  parish  register  is 
evidence :  (z)  but  not  an  examined  copy  of  tne  register  of  a  marri£^ 
in  the  Swedish  ambassador's  chapel  in  raris.  (a)  It  seems,  however, 
that  the  books  of  the  Eling's  Bench  or  Fleet  prisons,  which,  as  it  has 
been  just  mentioned,  are  evidence  of  the  time  of  a  prisoner's  dis- 
charge, are  not  such  public  documents,  that  a  copy  of  them  may  be 
given  in  evidence.  (J) 

The  judicial  records  of  the  King's  Court  are  safely  kept  for 
public  convenience,  that  any  subject  may  have  access  to  tnem  for  his 
necessary  use  and  benefit ;  which  was  tne  ancient  law  of  England, 
and  is  so  declared  by  an  act  of  Parliament  in  the  46th  year  dT 
Edward  lU.  (c)  But  in  the  case  of  an  acquittal  on  a  prosecution  for 
felony,  a  copy  of  the  indictment  cannot  be  recularly  obtained  with- 
out an  order  from  the  Court  {d)    This  riue  proceeds  from  an 


(«)  Birt  V,  Barlow,  Doug],  171,  Rose. 
£▼.  84. 

(t)  Rose.  Ev.  83.  Lynch  v.  Gierke,  3 
Salk.  154. 

(tt)  Eyre  o.  Palserave,  2  Campb.  606. 

(o)  Marsh  v.  Cornett,2  Esp.  665. 

(cff)  Dougl.  593,  n. 

(x)  Rex  p.  King,  2  T.  R.  234. 

(y)  Fuller  o.  Fotcb,  Garth.  346. 

(z)  Bull.  N.  P.  247. 

(a)  Jjeader  v.  Barry,  1  Esp.  353. 

(6)  Saltc  o.  Thomas,  3  B.  &  P.  190.  2 
Ph.  Ev.  164. 

(c)  2  Phil.  Ey.  174. 

(d)  This  practice  originated  with  an  order 
made  in  the/ 16  Gar.  2,  by  Hyde,  Ghief 
Justice  of  the  King's  Bench ;  Bridgman, 
Ghief  Justice  of  the  Gommon  Pleas ; 
Twisden,  J.,  Tyril,  J.,  and  Kelyng,  J., 
'*  to  be  observed  by  the  justices  of  the 
peace  and  others  at  the  sessions  in  the  Old 
Bailey,"  as  follows  : — **  That  no  copies  of 
any  indictment  for  felony  be  given  without 
special  order,  upon  motion  made  in  open 
court,  at  the  general  gaol  delivery  upon 
motion,  for  the  late  froonency  of  actions 
against  prosecutors  ^which  cannot  be  with- 
out copies  of  the  mdictments)  deterreth 
people  from  prosecuting  for  the  King  upon 
great  occasions.''  Kef  3.  The  jurisdic- 
tion of  these  Judges  to  make  this  order 
appears  extremely  questionable,  and  has 
been  frequently  doubted.  See  Browne  o. 
Gumming,  10  B.  &  G.  70,  and  the  autho- 
rities there  referred  to.  In  Rcz  i;.  Bran- 
gan,  1  Leach,  27,  the  prisoner  having  been 
acquitted,  applied  for  a  copy  of  the  indict- 
ment; but  Willcs,  G.  J.,  admitting  that 
the  prosecution  bore  the  strongest  marks  of 


being  roalicioiis,  refiued  the  appUcttioa. 
because  it  was  not  necessary  thai  ne  shoaid 
grant  it,  declaring  that  by  the  laws  of  this 
realm  every  prisoner,  upon  his  aoqaittaly 
had  an  undoubted  right  and  title  to  a  cQ|iy 
of  the  record  of  such  acquittal,  for  any  use 
he  miffht  think  fit  to  make  of  it,  &c  ;  and 
that  after  a  demand  of  it  had  been  made  the 
proper  officer  might  be  punished  for  rsfas- 
luff  to  make  it  out.  In  Browne  o.  Gum- 
ming, the  Gourt  expressed  no  opinion  as  to 
the  authority  of  the  Judges  to  make  the 
order,  but  refused  to  restrain  the  plaintiff 
from  using  a  copy  of  an  indictment  alleged 
to  have  been  improperly  obtained,  on  the 

Sound  that  taking  all  the  facta  together 
ey  did  not  think  there  had  been  a  mmiV^ 
or  misrepresentation  of  such  a  nature  as  to 
call  upon  the  Gourt  to  interfere.  The 
order  m  question,  if  not  expressly  over- 
ruled, is  much  shaken  by  Rex  v.  The  Jus- 
tices of  Middlesex,  5  B.  &  Ad.  1 1 13.  la 
that  case  Bowman  had  been  tried  and  coo- 
victed  of  larceny  at  the  Glerkenwell  ses* 
sions,  after  that  sessions  had  lapsed  fbr 
vrant  of  an  adjournment,  and  being  indicted 
for  the  same  offence  afterwards,  at  the  Old  ! 
Bailey,  he  proposed  to  plead  amtr«fm$  - 
eonmctt  and  toe  Gourt  adjourned  the  esse 
to  givo  time  for  an  application  for  a  copy  of 
the  record ;  Rex  e.  Bowman,  6  O.  &  P. 
101 ;  and  application  was  afterwards  made 
to  the  clerk  of  the  peace  for  a  copy  of  the 
record,  which  was  refused.  And  the  Govt 
of  Queen's  Bench  granted  a  mandamus  to 
make  up  the  record  of  the  proceedings 
against  Bowman,  on  the  ground  that  **  the 
prisoner  had  a  right  to  have  the  raoord 
of  the  proceedings,  which  passed  at 
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anxiety  to  protect  prosecutors  from  being  harassed  by  unfounded  in  case  of 

actions  for  malicious  prosecutions,  which  actions  cannot  be  main-  felonieB. 

tained  without  proving  the  fact  of  the  prosecution  by  the  record 

or  an  examined  copy  of  it ;  and  it  is  therefore  not  usual  to  grant 

a  copy  of  the  record  of  acquittal,  where  there  is  any  the  least 

proluiDle  cause  for  the  prosecution,  {e)    But  the  copy  is  admissible 

without  proof  of  the  order  of  the  Court  allowing  a  copy  of  the 

record;  for  though  it  be  the  duty  of  the  officer,  changed  with 

the  custody  of  the  records  of  the  Court  not  to  produce  a  record, 

or  give  a  copy  of  it  but  upon  competent  authority,  yet  if  the  officer,  in 

neglect  of  his  duty,  shall  have  given  a  copy,  or  produces  the  original, 

the  evidence  in  itself  is  unobjectionable,  and  must  be  received,  {f) 

The  rule  is  confined  to  cases  of  felony :  in  prosecutions  for  misde-  in  cases  of 

meanors,  the  defendant  is  entitled  to  a  copy  of  the  record,  as  a  misdemeanor. 

matter  of  right,  without  a  previous  appUcation  to  the  Court,  (g) 

Formerly  a  defendant  on  a  criminal  charge  was  not  entitled  to  Inspection  of 

an  inspection  of  the  groimds  upon  which  the   prosecution    was  dep<»itions. 

instituted ;  (h)  and,  therefore,  neither  in  cases  of  treason  nor  of 

felony  had  he  any  right  to  a  copy  of  the  depositions  of  the  witnesses 

who  were  to  appear  against  him.  (i) 

But  now  the  6  &  7  Wm.  4,  c.  114,  "  an  act  for  enabling  persons  547  wm.4, 
indicted  of  felony  to  make  their  defence  by  counsel  or  attorney,"  by  c.  114,  s.  3. 
sec  3,  enacts  "  tfiat  all  persons  who  after  tne  passing  of  this  act  shall  ^^^^  ^^to^ke 
be  held  to  bail  or  committed  to  prison  for  any  offence  against  the  law,  allowed  to 
shall  be  entitled  to  require  ana  have,  on  ciemand  (from  the  person  prisoners. 
who  shall  have  the  lawful  custody  thereof,  and  who  is  nereby 
required  to  deliver  the  same)  copies  of  examinations  of  the  witnesses 
respectively  upon  whose  depositions  they  have  been  so  held  to  bail^  or 
committed  to  prisoTh  on  payment  of  a  reasonable  sum  for  the  same, 
not  exceeding  three-halfpence  for  each  folio  of  ninety  words :  pro- 
vided always,  that  if  suck  demand  shall  not  be  made  before  the  day 
appointed  for  the  commencement  of  the  assize  or  sessions  at  which 
the  trial  of  the  person  on  whose  behalf  such  demand  shall  be  made  is 
to  take  place,  such  person  shall  not  be  entitled  to  have  any  copy  of 
such  examination  of  witnesses,  unless  the  Judge  or  other  person  to 
preside  at  such  trial,  shall  be  of  opinion  that  such  copy  may  be  made 
and  delivered  without  delay  or  inconvenience  to  such  trial;  but 
it  shall  nevertheless  be  competent  for  such  Judge  or  other  person  so 


sions  correctly  made  up,  and  to  make  any 
use  of  it  he  coald."  The  report  in  Rex  v. 
The  Justices  of  ItCddlesex,  erroneously 
states  the  application  for  the  mandamus  to 
have  been  after  the  prisoner  had  pleaded 
his  former  conviction.  See  Rex  «.  Bowman, 
6  C.  &  P.  101 ,  and  337.  This  case  seems 
to  overrule  Rex  v,  Vandercomb  and  Abbott, 
2  Leach,  708,  and  Rex  v.  Parry,  7  C.  &  P. 
836,  where  the  Court  refused  to  grant  the 
prisoners  copies  of  their  indictments,  in 
order  to  enable  them  to  plead  autrefoit 
acquit,  and  seems  to  establish  the  position 
that  the  prisoner  is  entitled,  as  of  right,  to 
a  copy  of  the  indictment  for  such  a  purpose ; 
and,  if  for  such  a  purpose,  it  is  difficult 
to  see  why  he  should  not  have  the  same 
right  for  the  purpose  of  instituting  a  civil 
smt  to  seek  reparation  for  the  injury  which 
he  has  sustained  by  the  malicious  conduct 


of  the  prosecutor.    C.  S.  G. 

(«)  Tidd.  647. 

(/)  Legatt  o.  Tollervey.  14 East,  302. 

(g)  Morrison  v.  Kelly,  1  Black.  Rep. 
385.  Evans  v,  Phillips,  MS.  Selw.  K.  P. 
952.     2  Phil.  Ev.  176. 

<A)  2  PhiL  Ev.  178. 

(«)  2  Phil.  Ev.  178.  In  some  species  of 
treason  the  prisoner  is  entitled  to  a  copy  of 
the  indictment,  ibid.  Rex  v.  Holland,  4  T. 
R.  691.  In  that  case  an  information  had 
been  filed  against  an  officer  of  the  East 
India  Company,  on  charges  of  delinquency 
founded  upon  a  report  of  a  board  of  inquiry 
in  India :  and  the  Court  of  King's  Bench 
were  of  opinion  that  he  had  no  right  to 
have  an  inspection  of  that  report,  and  that 
thf  Court  nad  no  discretionary  power  to 
grant  it. 
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to  preside  at  such  trial,  if  he  shaU  think  fit,  to  postpone  snch  trial  on 
account  of  such  copy  of  the  examination  of  witnesses  not  having  been 
pteviouslj  had  by  the  party  chai^ged'' 

By  sec.  4,  ^  all  persons  under  trial  shall  be  entitled,  at  the  time 
of  their  trial,  to  mspect,  without  fee  or  reward,  all  depomticHis 
(or  copies  thereof)  which  have  been  taken  agunst  them,  and  returned 
into  the  Court  before  which  such  trial  shall  be  had."  {/) 


(j)  Sec  1  of  this  ftct  reciting  tbaf  it  is 
jint  and  reasonable  that  persons  aooosed  of 
ofEences  aj^ainsttlMlaw  should  be  enabled  to 
mike  their  full  answer  and  defence  to  all 
that  is  alleged  Itgainst  them,'*  enacts  that 
after  the  Ist  of  October,  1836,  **  all  persons 
tried  for  felonies  shall  be  adnutteo,  after 
the  dose  of  die  case  for  tlie  prosecotion,  to 
make  faSk  answer  and  defence  thereto,  by 
oonnsel  learned  in  the  law,  or  by  attotmey  in 
conits  where  attomieB  practise  as  oounsel." 
See.  %  dedarefe  and  enacts, "  that  in  all 
cases  of  summary  conyicCion,  persons  ac» 
cused  shall  be  admitted  to  make  their  full 
answer  and  defence,  and  to  haTe  all  wit- 
nesses examined  and  cross-examined  by 
counsel  or  attorney."    As  to  the  practice 
whidi   has   prevailed   since  this   statute 
plMsed,  it  has  been  held  that  a  prisoner's 
counsel  cannot  be  permitted  to  toll  the  Jury 
«ny  fects  which  he  has  heard  from  the  pn- 
soner,  hot  which  he  is  not  in  a  condition  to 
prove.    If  the  prisoner  does  not  employ 
<x>unsel,he  is  at  nbertjrto  make  a  statement 
fer  himself,  and  tell  his  oWn  stor^,  which  is 
to  hare  such  weight  with  the  jury  as,  all 
tircumstances  otmsidered,  it  is  ontxtled  to ; 
but  if  he  employs  counsel  he  must  submit 
to  the  ndes  which  have  been  established 
with  respect  to  the  conducting  cases  by 
tounsel.    Reg.  e.  Beard,  B  C.  &  P.  142, 
Coleridge,  J.  And  the  same  learned  Judge 
held  that  after  the  prisoner's  counsel  had 
addressed  the  jury  for  hhn,  the  prisoner 
himself  was  not  at  liberty  also  to  address 
them.    Reg.  v.  Boucher,  8  C.  &  P.  141. 
But  where  on  an  indictment  for  maliciously 
wounding  the  prosecutor  when  no  other 
person    was   present,    the    prisoner    had 
made  a  statement  before  the  magistrate, 
which  was  not  put  in  by  the  c()unseT  for  the 
prosecution ;  Alderson,  B.,  permitted  the 
prisoner  to  make  a  statement  before  his 
counsel  addressed  the  jury,  and  then  his 
counsel  addressed  the  jury  and  commented 
on  the  prisoner's  statement  as  according 
^ith    the  evidence,  and    onljr  supplying 
what  was  otherwise  deficient  in  it    The 
learned  Baron  said,  "  I  think  it  is  right 
that  a  person  should  have  an  opportunity  of 
stating  snch  facts  as  he  may  thmk  material, 
and  that  his  counsel  should  be  allowed  to 
comment  on  that  statement,  as  one  of  the 
circumstances  of  the  case.     On  trials  for 
high  treason  the  prisoner  is  always  allowed 
to  make  his  own  statement  after  his  counsel 
has  addressed  the  jury.     It  is  true  that  the 
prisoner's  statement  may  often  defeat  the 
defence  intended  by  his  counsel,  but  if  9o 
the  ends  of  justice  will   be   furthered ; 
besides,  it  is  often  the  genuine  defence 


of  the  party,  and  not  a  mere  imaginary 
invented  by  the  ingenuity  of  oomm.**  Reg. 
V.  MaKni^s,  8  C.  &  P.  242.    And  «t  the 
same  assues  Gnmey,  B.,  after  cuufafiiag 
with  Alderson,  B.,  ulowed  a  similar  coarse 
to  be  adopted,  but  said  dial  he  thougte 
it  ought  not  to  be  drawn  into  a 
and  the  prisoner  read  a  written' 
Reg.    e.    Walking,  8    C.    &   P. 
The  report  does  not  state  what  tlie 
lar  fects  were  in  this  case.  But  wlicre  oa  as 
indictment  for  child-murder  the  two 
vious  cases  were  dted,   and 
asked  for  the  prisoner  to  makea 
Pattesott,  J.,  said,  "  The  general  nde 
tainly  ought  to  be  that  a  prisoner  defended 
by  counsel  should  be  entirely  in  the  hands 
of  his  counsel,  and  that  rule  shoold  not  be 
infriiiffed  oo,  ezce|it  in  very  spedal  csnes 
indeed.    If  the  prisoner  were  allowed  to 
make  a  statement,  and  stated  as  a  feet  any 
thing  which  conld  not  be  prored  by  en- 
denoe,  the  jury  should  dinias  that  alnte- 
ment  from  their  minds ;  but  if  what  te 
prisoner  states  is  merely  a  c 
what  is  already  in  eridenee, 
can  do  that  much  better  Aaa  he 
The  prisoner  did  not  make  any 
Reg.  9.  Rider,  8  C.&  P.  539.     And 
on  an  indictment  for  a  minicinwuiw  in 
uttering  base  com,  a  prisoner  wished  to 
make  a  statement  of  fects  to  the  jury 
before  his  counsel    addressed  them,  ana 
it  was  said  that  Lord  Denman,  C.  J., 
had  allowed  it  to  be  done ;  Bosanqnet,  J., 
refused  to  permit  it,  and  observed  that  be 
was  not  informed  of  the  drcumstanoes  of 
the  cases  decided  on  this  act,  which  he 
thought  could  only  be  meant  to  put  pri- 
soners  in  the  same  situation  in  felonies 
as  they  were  in  before  in  misdemeanon. 
and  in  those  cases  certainly  a  defendant 
could  not  be  allowed  the  privilege  of  two 
statements,  one  by  himself,  and  one  hy  his 
counsel.    Ref.  v.  Burrows,  2  M.  &  Rob. 
124.     Soon  met  the  pesaingof  this  statute 
a  very  learned  Judge   desired  it  to  be 
understood  that  wherever  there  was  oouasel 
for  the  prisoner  the  case  should  always  be 
opened.    Per  Parke,  B.,  in  Rex  &  Gas- 
coine,  7    C.  &  P.  772.     The  practioe, 
however,  has  been  smoe   the   statute  as 
before,  only  to  open  the  case  where  the 
facts  have  some  peculiarity  in  them,  or  the 
nature  of  the  charge  itself  is  snch  as  to  re- 
quire an  opening  in  order  to  direet  the 
jura's  attention  to  the  particular  points  for 
their  consideration ;   and  as  the  case  in 
which  the  learned  Baron  b  said  to  hare 
made  the  observation,  was  one  of  stealing' 
and  recciring  stolen  hay,  he  may,  perhaps;. 
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At  a  meeting  of  the  Judges  after  the  passing  of  this  statute  for  the  Rtdes  as  to  the 
purpcjBe  of  choosing  the  Spring  Circuits  of  1837,  (Littledale,  J.,  JJ^^'^j 
Bo6an<{uet,  J.,  and  Coleridge,  J.,  being  absent  from  indisposition,)  a  ti,fg^^,][te.^ 
discussion  took  place  as  to  some  points  which  were  thought  likely 
to  occur  at  the  assizes,  in  consequence  of  the  recent  act  for  allowing 
prisoners  indicted  for  felony  to  make  ftdl  defence  by  counsel ;  and  » 

the  following  seemed  to  be  the  course  of  practice  which  the  Judges 
present  thought  it  would  be  most  advisable  to  adopt 

].  That  where  a  witness  for  the  Crown  has  made  a  deposition 
befinre  a  magistrate,  he  cannot,  upon  his  cross-examination  by  the 
prisoner's  counsel,  be  asked  whether  he  did  or  did  not,  in  his  depo- 
sition, make  such  or  such  a  statement,  until  the  deposition  itself  has 
been  read,  in  order  to  manifest  whether  such  statement  is  or  is  not 
contained  therein ;  and  that  such  deposition  must  be  read  as  part  of 
the  evidence  of  the  cross-examining  counseL  (k) 

2*  That,  after  such  deposition  has  been  read,  the  prisoner's 
counsel  may  proceed  in  his  cross-examination  of  the  witness,  as 
to  any  supposed  contradiction  or  variance  between  the  testimony  of 
the  witness  in  Court  and  his  former  deposition;  after  which  the 
counsel  for  the  prosecution  may  re-examine  the  witness,  and  after 
the  prisoner's  counsel  has  addressed  the  jury,  will  be  entitled  to  the 
reply.  And  in  case  the  counsel  for  the  prisoner  comments  upon 
any  supposed  variance  or  contradiction,  wiuiout  having  read  the  de- 
position, the  Court  mav  direct  it  to  be  read,  and  the  counsel  for  the 
prosecution  will  be  entitled  to  reply  upon  it 

3.  That  the  witness  cannot,  in  cross-examination,  be  compelled  to 
answer,  whether  he  did  or  did  not  make  such  or  such  a  statement 
before  the  magistrate,  until  after  his  deporition  has  been  read,  and  it 
appears  that  it  contains  no  mention  of  such  statement  In  that 
event  the  counsel  for  the  prisoner  may  proceed  with  his  cross- 
exiunination  :  and  if  the  witness  admits  sucn  statement  to  have  been 
made,  he  may  comment  upon  such  omission,  or  upon  the  effect  of  it  , 
upon  the  other  part  of  his  testimony;  or  if  the  witness  denies  that 

he  made  such  statement  the  counsel  for  the  prisoner  ma^  then, 
if  such  statement  be  material  to  the  matter  in  issue,  call  witnesses 
to  prove  that  he  made  such  statement  But  in  either  event,  the 
reading  of  the  deposition  is  the  prisoner's  evidence,  and  the  counsel 
for  the  prosecution  will  be  entitled  to  reply. 

4.  If  the  only  evidence  called  on  tne  part  of  the  prisoner,  is 
evidence  to  character,  although  the  counsel  for  the  prosecution 
is  entitled  to  the  reply,  it  will  be  a  matter  for  his  discretion  whether 
he  will  use  it  or  not  Cases  may  occur  in  which  it  may  be  fit  and 
proper  so  to  do.  ([) 

5.  In  cases  of  public  prosecutions  for  felony,  instituted  by  the 
Crown,  the  law  officers  of  the  Crown,  and  those  who  represent 
them,  are,  in  strictness,  entitled  to  the  reply,  although  no  evidence  is 
produced  on  the  part  of  the  prisoner,  {m) 

have  thought  that  the  Utter  charge  re-  (/)  See  anUj  p.  785. 

quired  some  explanation,  under  the  circum-  (m)  7  C.  &  P.  676.  ^  The  statute  and 

stances  of  the  case,  before  the  evidence  the  rules  as  to  the  practice  under  it  have 

was  adduced.     C.  S.  G.  been  inserted  all  together  here,  in  order  that 

(A)  See  poii,  in  the  section,  "  How  the  the  whole  may   to   seen    at  one  'view, 

credit  of  witnesses  may  be  impeached.*'  C.  S.  O. 
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Inspection  of 
public  books. 

Never  granted 
in  criminal 


2.  Oftbeproof 
of  priyate  do- 
cnments. 


A  prisoner  is  not  entitled  under  the  act  to  a  copy  of  his  own 
Examination,  taken  before  the  committii^  magistrate,  which  has 
been  returned  with  the  depositions,  but  onfy  to  a  copy  of  the  depo- 
sitions of  the  witnesses  asamst  him.  (n)  This  decision,  observes  Mr. 
Phillipps,  (nn)  is  founded  on  the  express  language  of  the  act,  which 
speaks  of  depositions  of  witnesses,  and  says  nothmg  of  the  examina- 
tions of  prisoners.  Yet  it  may  in  some  cases  be  as  necessary  for  the 
full  defence  of  the  prisoner,  that  he  should  be  fiimished  with  a  copy 
of  his  own  statement  taken  in  writing  before  the  magistrate,  as  it  is 
to  have  a  copy  of  the  depositions,  especially  where  a  part  of  the  case 
for  the  prosecution  consists  of  evidence  intended  to  disprove  or 
contradict  the  prisoner's  statement.  In  such  a  case,  if  it  were 
necessary  for  the  ends  of  justice  the  Judge,  by  virtue  of  his  judicial 
authority,  might  allow  the  prisoner  to  inspect  his^written  examina- 
tion, (o) 

Where  the  prisoner  was  committed  for  receiving  iron,  knowing  it 
to  have  been  stolen,  and  a  person,  who  had  been  committed  as 
having  stolen  the  iron,  was  admitted  as  a  witness  for  the  Crown, 
Patteson,  J.,  allowed  the  prisoner's  counsel  to  inspect  the  depositions 
which  had  been  returned  against  the  person  charged  as  the  thie£  (p) 

Where  a  true  bill  was  found  against  a  prisoner  for  the  murder  of 
a  person,  on  the  investigation  of  whose  death  the  coroner's  jury 
returned  a  verdict  of  **  wiliul  murder  against  some  person  or  persons' 
unknown,"  and  the  depositions  taken  before  the  coroner  were  in  the 
possession  of  the  officer  of  the  Court  before  whom  the  prisoner  was 
to  be  tried;  it  was  held  that,  although  the  coroner  could  not  ha\e 
been  compelled  to  return  the  depositions  under  the  7  Geo.  4,  c.  64, 
8.  4 ;  yet  the  Judges  had  power  by  their  general  authority  as 
a  court  of  justice,  if  they  thought  it  essentiiu  to  the  interests  of 
justice,  to  order  a  copy  of  them  to  be  given  to  the  prisoner,  {a) 

Where  civil  rights  are  depending,  a  party  has  a  right  to  inspect, 
and  take  copies  of  such  books^  &c.,  as  are  of  sl  public  nature,  where- 
in he  has  an  interest ;  (r)  but  a  rule  for  inspecting  a  pubUc  writing 
is  never  granted,  where  the  party  who  has  them  in  his  custody 
would,  by  producing  them  for  inspection,  disclose  any  evidence  of  a 
criminal  nature,  or  expose  himself  to  a  criminal  prosecution ;  for  it- 
is  a  constant  and  invanable  principle  that  in  criminal  cases  the  party 
shall  never  be  compelled  to  fumisn  evidence  against  himselfl  (i) 

2ndly.  Of  the  proof  of  private  documents.  The  execution  of  all 
written  instruments  which  arc  attested,  whether  under  seal  or  not, 
must  be  proved  by  the  subscribing  witness,  if  he  can  be  prodooed, 
and  is  capable  of  being  examined*  Thus,  not  only  bonds  and  other 
deeds,  but  attested  notices  to  quit,   (t)  attested  warrants  to  dis- 


(»)  Reg.  V.  Aylctt.  8  C.  &  P.  669, 
Littledale,  J.,  and  Parke,  B. 

(nn)  2Phill.  Ev.  181. 

(o)  See  per  Coleridge,  J.,  in  Ex  parU 
Greenacre,  note  (o),  infra. 

(  p)  Reg.  V.  Walford,  8  C.  &  P.  767. 
The  report  does  not  state  whether  these 
depositions  were  taken  in  the  presence  or 
absence  of  the  prisoner. 

(o)  Ex  parte  Greenacre,  8  C.  &  P.  32, 
Litdedale,  J.,  and  Coleridge,  J.,  and  per 
Coleridge,  J.,  "  Supposing  these  deposi- 
tions hM  been  agunst  some  other  person 


tried  a  year  ago  for  an  offence  with  which 
this  particular  prisoner  had  nothins  to  do ; 
yet  ir  we  had  them  have  we  not  authoritT  as 
a  court  of  justice,  if  we  think  it  essential  to 
the  interests  of  justice  to  order  a  copy  of 
them  to  be  given  to  him  ?  I  think  that  we 
have." 

(r)  Tidd.  647. 

(«)  Tidd.  649. 

(t)  Doe  V.  Dumford,  2  M.  &  S.  62. 
And  it  makes  no  difference  that  the  party, 
upon  whom  the  notice  was  served,  rwad  h 
and  made  no  objection.     Ibid. 
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train,  («)  attested  bilb  of  exchange,  or  promissory  notes^  ttiust  be 
proved  by  the  attesting  witness,  (v)  And  so  stncdy  is  this  rule 
observed,  that  the  testimony  of  the  attesting  vritness  cannot  be 
dispensed  with,  though  an  acknowledgment  of  the  obligor  himself 
be  proved,  admitting  that  he  executed  the  bond,  (to)  or  the  de- 
fenoant  has  admitted  the  execution  in  his  answer  to  a  bill  in  Chan* 
ceiy ;  (x)  for  though  the  party  may  acknowledge  the  bond,  yet  he 
may  not  know  every  circumstance  attending  the  execution;  ^*a 
tact  may  be  known  to  the  subscribing  witness,  not  within  the  know- 
ledjpce  or  recollection  of  the  obligor,  and  he  is  entitled  to  avail  him- 
self of  all  the  knowledge  of  the  subscribing  witness  relative  to  the 
transaction."  (y)  And  although  it  was  once  held  that  if  an  attesting 
witness  had  become  blind,  he  need  not  be  called,  but  it  was  suffi- 
cient to  prove  his  handwriting ;  («)  and  this  course  was  adopted  in 
another  case,  (a)  Yet  it  has  since  been  held  that  a  bond  cannot 
be  proved  without  calling  the  attesting  witness,  although  he  is  blind, 
as  ne  may  from  his  recollection  of  the  transaction,  give  most  im- 
portant evidence  respecting  it  (b)  But  where  the  attesting  witness 
IS  dead,  (c)  or  insane,  (d)  or  in&mous,  (e)  or  has  become  interested 
after  the  execution  of  the  deed,  (/)  or  absent  in  a  foreign  country, 
or  not  amenable  to  the  process  of  the  superior  Courts,  (a)  as  where 
he  is  in  Ireland,  (A)  or  where  he  cannot  be  found  aner  diligent 
inquiry,  (i)  evidence  of  the  witness's  handwriting  is  admissible.  {$$) 
In  these  cases  the  proof  of  the  subscribing  witness's  handwriting  is 
evidence  of  the  execution  of  the  instrument  by  die  party  therein 
named,  whose  signatiue  the  instrument  purports  to  bear ;  and  for 
the  purpose  of  proving  the  execution,  that  is,  that  the  instrument 
was  executed  by  the  party  so  named,  it  will  not  be  necessary  to 
prove  the  handwriting  of  t^e  party,  (j)  But  with  a  view  to  establish 
the  identity  of  the  party,  and  to  show  that  the  person  who  executed 
the  instrument  is  the  party  to  the  suit,  or  the  party  chai]ged,  proof 
of  the  party's  handwriting  may  be  important  and  most  satis&ctoiy 
evidence.  (J)  And  it  seems  to  be  settled  that  where  a  written  instru- 
ment is  attested  by  a  subscribing  witness,  who  is  dead,  or  abroad,  or 
out  of  the  reach  of  the  process  of  the  Court  at  the  time  of  the  trial, 
or  cannot  be  found,  it  is  requisite  to  give  some  evidence  that  the 
party  who  signed  the  instrument  is  the  defendant  souffht  to  be 
cbaised  under  it,  as  well  as  to  prove  the  handwriting  of  the  sub- 
scribing witness.  Where,  therefore,  the  attesting  witness  to  a 
Eromissory  note  was  in  Canada,  and  his  handwriting  was  proved  by 
is  nephew,  who  did  not  know  where  eitiier  the  defendant  or  the 
plaintiff  lived,  or  anything  about  the  defendant,  or  about  his  making 
nis  mark  to  the  note,  the  Court  of  Exchequer  held  that  this  was 
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(«)  HIggt  V.  Dixon,  2  Stark.  N.  P.  C^ 
180 

(i)  2  Phm.  Ev.  202. 

(w)  Abbot  o.  Plumbe,  1  Doiigl.  216. 

(x)  Call  V.  Dunning.  4  East,  53. 

(y)  By  Jje  Blanc,  J.,  4  East,  53. 

(z)  Wood  0.  Drory,  1  Lord  Raynu  734, 
Holt,  C.  J.,  at  Warwick  Assises. 

(a)  Pedler  v.  Paige,  1  M.  &  Rob.  258, 
Park,  J.  A.  J. 

(M  Cronk  «.  Frith,  9  C.  &  P.  197» 
Lord  Abii^er,  C.  B. 

(e)  Anoo.  12  Mod.  607. 


(d)  Currie  v.  Child,  3  Campb.  283. 

(e)  Jonas  «.  Mason;  2  Stra.  833. 
(/ )  Godfrey  v,  Norrw,  I  Stra.  34. 
(g)  Prince  o.  Blackburn,  2  East,  250. 
(h)  Hodnett  «.  Forman,  1  8t|ffk.NJ*.C« 

90. 

(0  Cunlifie  v.  Sefton,  2  East,  183. 

(«t)  2  Phill.  Ev.  210,  etaeq.  See  also 
what  will  be  considered  a  diligent  inquiry 
so  as  to  let  in  such  erklence,  ibid.,  2X2, 

€tuq, 

if)  2  Phill.  Bv. 214. 


YOL.  n. 


G   G   G 
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Handwrithig, 
liow  proved. 


Of  Evidence.  [book  ti. 

insufficient;  for  although  proof  of  the  attestation  would  be  evidenee 
of  everything  on  the  face  of  the  instrument,  viz*f  of  eveiything  he 
as  attesting  witness  asserted,  yet  by  his  attestation  be  does  not  asMSt 
that  this  defendant  s^ed  the  note ;  but  that  some  F.  M.  did ;  that 
F.  M.  is  left  unidentified  and  unconnected  with  the  person  sued ; 
but  the  issue  to  be  proved  is  that  this  F.  M.  executed*  (k)  Evidence 
that  the  defendant  was  present  when  the  instrument  was  prepared*  (I) 
or  that  he  had  made  acknowledgments  respecting  it»  (m)  would  be 
sufficient  to  connect  him  with  the  instrument  And  if  an  inatnimeDt 
describes  a  party  on  the  face  of  it  bv  name,  place  of  abode,  and  trade 
(as  F.  M.  of  R.  in  the  county  of  i.,  carpenter,)  the  cases  estabUah 
that  proof  of  the  handwriting  of  the  suoscribing  witness  would  be 
sufficient  to  show  that  it  was  signed  by  a  person  truly  described  as 
being  of  that  name  and  place ;  but  still  the  plaintiff  must  show  thst 
the  defendant  corresponds  with  that  description,  (n)  The  handwridog 
of  a  party  may  be  proved  by  a  witness  who  has  seen  him  write ;  modi 
if  a  witness  states  that  he  has  only  seen  him  write  once>  but  thinks 
the  signature  is  his  handwriting,  it  is  evidence  to  go  to  the  jmy, 
although  he  says  that  he  can  form  no  belief  on  the  subject*  (o)  A 
written  correspondence  with  the  party,  although  the  witneas  has 
never  seen  him  write,  will  be  su&ient  to  enable  him  to  speak  to 
the  handwriting ;  for  when  letters  are  sent  directed  to  a  particular 
person,  and  on  particular  business,  and  an  answer  is  received  in 
due  course,  a  fair  inference  arises,  that  the  answer  was  sent  b^  the 
person  whose  handwriting  it  purports  to  be.  ( p)  So  where  a  witne» 
who  had  never  seen  the  defenoant,  but  had  corresponded  with  a 
person  of  defendant's  name  living  at  Plymouth  dock,  where  the 
defendant  resided,  and  where,  according  to  other  evidence,  thov 
was  no  other  person  of  the  same  name,  stated  that  the  handwritiiig 
in  question  was  the  handwriting  of  the  person  with  whom  he  corie* 
sponded,  the  evidence  was  held  sufficient,  (q)  So  where,  on  an 
information  for  a  libel,  in  order  to  show  that  certain  letters  were  in 
the  handwriting  of  the  defendant,  a  witness  proved  that  he  had  never 
seen  the  defencluit  vnite,  but  he  had  seen  a  number  of  letters,  which 
purported  to  have  come  from  him  on  the  subject  of  a  caus^  in  which 
he  was  engaged  on  one  side,  and  the  witness  on  the  other  side,  and 
the  witness  had  act^d  upon  those  letters  in  the  course  of  the  cause; 
Lord  Tenterden,  C.  J„  held  that  the  witness  was  competent  to 
prove  the  defendant's  handwriting,  (r) 

It  is  an  established  rule,  that  handwriting  cannot  be  proved  by 
comparing  the  paper  with  any  other  papers  acknowledged  to  be 
genuine,  (s)  But  upon  a  Question  respecting  the  identity  of  hand- 
writing the  jury  may  be  allowed  to  take  other  papers,  whidi  have 
been  proved  to  be  the  writing  of  the  party  whose  handwriting  b 


(A)  Whitelock  v.  MuBgraye,  3  Tyrw. 
541.  1  C.&M.521. 

(/)  Nelson  v.  WhiHall,  1  B.  &  A.  19. 

(m)  Whitelock  v.  Musgrave,  n^>ra. 

(tt)  Whitelock  v,  Muagrave,  tuprOf  per 
Bayley,  J. 

<o)  OarreU  v,  Alexander,  4  Eap.  37. 
The  signature  of  a  person  may  be  proved 
by  a  witness  who  has  seen  him  wnte  his 
surname  only.  Lewis  «.  Sapio,  M.  & 
Malk.  N.   P.  C.  39,  by  Abbott,  C.  J., 


overruling  Powell  0.  Foid,2Stark.  R.  154, 
2  Phill.  Ev.  249.  A  witnes  may  pnm 
the  identity  of  a  mark  from  having  smb 
the  person  make  it  on  several  occnkaa. 
George  «.  Surrey,  M.  &  M.  510. 

(d)  Per  Lord  Kenyon,  Cary  eu  Pil^ 
Peske  Ev.  App.  8& 

(9)  Harrington  o.  F17, 1  Ry.  & 
90. 

(r)  Rex  V.  SUney,  5  C.  &  P.  213. 

(«;  Ante,  p.  393.  2  PbilL  £f.  251. 
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diqmted — ^provided  they  are  part  of  the  proofs  in  die  cause, — and 
may  compare  them  with  the  disputed  writing,  for  the  purpose  of 
forming  their  opinion  whether  the  disputed  writinff  is  genuine,  {t) 
But  it  IS  an  established  Qualification  of  this  rule  that  documents,  irre*> 
levant  to  the  issues  on  iJie  record,  are  not  to  be  received  in  evidence 
at  the  trial,  in  order  to  enable  a  jury  to  institute  such  a  compa- 
rison, (tt)  ITpon  an  indictment  for  sending  a  threatening  letter,  there 
being  no  ^roof  that  the  prisoner  sent  it,  except  firom  its  beine  supposed 
to  be  in  his  handwriting,  and  the  evidence  of  handwriting  being  very 
slight;  Bolland,  B.,  held  that  the  counsel  for  the  prosecution  could 
not  put  in  a  document  undoubtedly  written  by  tlie  prisoner,  but 
unconnected  with  the  charge  in  the  indictment,  that  the  jury  misht 
inspect  it,  and  compare  it  with  the  letter  in  question,  {v)  And  it 
cannot  be  permitted  to  introduce  writings,  irrelevant  to  the  matters 
m  issue,  in  order  to  enable  a  witness  to  institute  such  a  comparison,  (to) 
Neither  can  a  witness  be  cros^-ezamined  as  to  other  documents 
which  are  not  in  evidence  in  the  case.  In  an  action  on  a  bill  of 
exchange  against  the  acceptor,  the  defendant's  witnesses  swore  that 
they  believed  that  the  acceptance  was  not  in  his  handwriting,  and  it 
was  held  that  a  paper  purporting  to  be  signed  by  the  defendant 
could  not  be  laid  before  each  of  the  defendant's  witnesses  in  cross- 
examination,  in  order  to  ask  them  whether  they  believed  the  signa- 
ture to  be  that  of  the  defendant,  for  the  purpose  of  testing  ueir 
knowledge  of  his  handwriting  by  the  agreement  or  disagreement  of 
their  testimony  on  this  point  (x) 

Questions  have  several  times  arisen  whether  a  witness  may  speak  Knowledgeot 
to  handwriting,  not  fix)m  direct  comparison,  but  from  a  standara  in  ^^!^^^ 
bis  own  mind,  where  that  standard  has  been  obtained  by  the  inspec-  £^^^cti<m  of 
tion  of  papers  which  have  been  shown  to  him  purposely  with  a  view  documents. 
to  a  particular  cause,  (y)    Where  a  witness  had  seen  the  alleged 
writer  of  a  disputed  signature  write  several  times  for  the  purpose  of 
showing  the  witness  his  manner  of  writing;  Lord  Kenyon,  C.  J., 
rejected  the  evidence,  as  the  defendant  might  write  differently  from 
his  common  writing  through  design,  (z)    Where,  however,  a  witness 
had  observed  a  name  signed  to  an  afSdavit,  which  had  been  used  by 
the  plaintiff's  counsel  in  answer  to  an  application  to  postpone  the 
cause,  and  in  the  affidavit  it  was  sworn  that  the  party  signing  it  was 
the  plaintiff's  wife ;  Park,  J.  A.  J.,  held  that  the  witness  might  speak 
to  that  person's  name  as  the  attesting  witness  to  an  agreement,  pur- 
porting to  be  signed  by  the  plaintiff,  (a) 

Where  a  defendant  m  an  ejectment  produced  a  will,  and  one  day  Doe  «.  Sooker* 
of  the  trial  called  an  attesting  witness,  who  swore  that  tiie  attestation  "'^'^ 
was  his,  and  on  his  cross-examination  two  signatures  to  depositions 


(0  2  Pbfll.  Kt.  25^  Griffith  «.  WU- 
lianu,  1  Cr.  &  J.  47.  Doe  d.  Perry  o. 
Newton,  5  A.  Sc  E.  514.  1  Ner.  &  P.  4. 
Solita  0.  Yarrow,  1  M.  Ac  Rob.  133. 
Eaton  V,  Jerris,  8  C.  &  P.  273. 

(ft)  2  Phill.  Ev.  256.  Bromagev.  Rice, 
7  O.  &  P.  548,  Littledale,  J.,  and  Patte- 
son,  J.  Griffith  V.  WiUiani8,ffi9>ra.  Doe<t 
Perry  v.  Newton,  ttqtra, 

(v)  Rex  «.  Miuefpak,  1  M.  &  Rob.  134» 


(v)  2  Phfll.  Et.  256. 


(x)  Griffits  0.  Jyerv,  11  A.  &  E.  322, 
3  P.  ft  D.  179.  And  Lord  Denman  was 
of  opinion  that  the  objection  would  not  be 
removed  by  independent  proof  that  the 
paper  was  in  fact  written  by  the  defendanL 
In  Hughes  e.  Roffer^,  8  M.  &  W.  123, 
Parke,  B.,  stated  tnat  he  had  acted  in  con- 
formity witii  this  dedsion  in  a  caso  at 
Stafford. 

(y)  2  Phill.  Ev.  259. 

(x)  Stranger  v.  Searle,  1  Esp.  M. 

(a)  Smith  v.  Sainsbury,  5  C.  &  P.  196, 
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Hugbes  V. 


Stamps. 


Unstunped 
instnimentfor 
collateral  par- 
poses. 


respecting  the  same  will  in  an  ecclesiastical  Court,  and  several  other 
signatures  were  shown  to  him  (none  of  these  being  in  evidence  tar 
any  other  purpose  of  the  cause,)  and  he  stated  that  he  believed  them 
to  be  his,  and  on  the  following  day  the  plaintiff  tendered  a  witness 
to  prove  the  attestation  not  to  be  genuine ;  the  witness  was  an 
inspector  at  the  Bank  of  England,  and  had  no  knowledge  of  the 
handwriting  of  the  supposed  attesting  witness,  except  from  havii^ 
previously  to  the  trial  and  again  between  the  two  days,  examined 
the  signatures  admitted  by  the  attesting  witness,  which  admission  he 
had  heard  made  in  Court ;  and  the  Court  of  Queen's  Bench  were 
equally  divided,  Lord  Denman,  C.  J.,  and  Williams,  J.,  holding  that 
the  evidence  of  the  witness  was  receivable,  and  Patteson,  J.^  and 
Coleridge,  J.,  that  it  was  not.  (6)  And  where  the  plaintiff  called  die 
son  of  an  attesting  witness  to  a  bond  who  stated  that  the  signature 
was  not  his  father's  handwriting,  and  the  counsel  for  the  plaintiff 
then  put  into  his  hands  another  paper,  not  in  evidence  in  the  cause, 
and  asked  him  if  that  was  in  his  lather's  handwriting,  to  which  he 
replied  in  the  negative;  it  was  held  that  witnesses  could  not  be 
called  on  the  part  of  the  plaintiff  to  prove  that  this  second  paper 
had  been  actually  signed  oy  the  &ther  in  their  presence,  on  the 
ground  that  their  evidence  if  received  would  have  had  the  efiect  of 
raising  a  collateral  issue,  (c) 

A  written  instrument,  which  requires  a  stamp,  in  criminal  as  well 
as  civil  cases,  is  inadmissible  in  evidence,  unless  it  be  duly  stamped, 
and  no  parol  evidence  will  be  received  of  its  contents.  Thus,  where 
the  prisoner,  being  a  clerk,  receiving  money  on  his  master's  acoonnt, 
gave  to  the  debtor  a  receipt  on  plain  paper ;  the  receipt  was  heM, 
by  Bayley,  J.,  not  to  be  evidence  against  the  prisoner  on  an  indict- 
ment for  embezzling  the  money  so  received,  {d)  But  in  certain  cases 
unstamped  written  instruments  have  been  received  in  evidence, 
when  produced  merely  to  prove  something  collateral,  and  not  fcnr  the 
purpose  of  beins  eniorcea  between  the  parties,  and  when  it  is  not 
material  to  consider  whether  the  instruments  are  good  or  availaUe 
an  law.  (e)  Thus,  a  paper,  purporting  to  be  a  biU  of  exchange  or 
promissory  note,  may  be  given  in  evidence  to  support  an  indict- 
ment for  forgery,  or  for  uttering  with  a  knowleoge  of  the  for- 
gery. (/)  So  on  an  indictment  on  the  7  Geo.  4,  c.  50,  s.  2,  for 
stealing  a  letter,  where  it  appeared  that  the  check  or  draft  whidi 
the  prisoner  had  taken  out  of  the  letter  was  drawn  on  unstamped 

Eaper,  it  was  objected,  on  behalf  of  the  prisoner,  that  it  could  not 
e  received  in  evidence,  even  as  a  medium  to  show  that  he  had 
stolen  the  letter;  but  the  Court  overruled  the  objection,  being  of 
opinion  that  the  draft,  though  unstamped,  might  be  received  in 
evidence  for  collateral  purposes,   though  not  for  the  purpose  of 


(6)  Doe  d.  Mudd  r.  Suckcrmore,  5  A. 
ft  E.  703.  2  Nev.  6t  P.  16.  See  2  Phill. 
£v.  260,  et  neq,,  whore  the  learned  author 
connders  this  case  with  much  ability,  and 
contends  for  the  admissibility  of  the  evi- 
dence. 

(e)  Hughes  tr.  Rogers,  B  M.  &  W.  123. 
Aldcrson,  B.,  said,  **  This  cajbe  is  very 
dilfercnt  from  that  where  a  party  denies  one 
document  to  be  in  his  handwriting,  and 
admits  o^crs  put  into  his  hands ;  there  it 


has  been  made  a  question  wbetbar  tboae 
documents  may  not  be  looked  at  by  the 
jury  in  order  to  tee  whether  tbey  have 
really  been  written  by  the  same  peraoB ;  oa 
that  point  there  has  been  some  dilfernce 
of  opinion,  but  the  real  qoestioii  there 
is,  does  it  enable  the  jury  to  appreciate  tb* 
testimony  given  by  the  witness  ?" 

(d)  Rex  V.  Hall,  3  Stark.  N.  P.  C  «?• 

(e)  Ante^  p.  347, 
(/)  Ibid. 
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recovering  the  money  contained  in  it  (^)  Upon  an  indictment  for 
conspiracy,  where  it  was  alleged  that  a  part  of  the  intended  fraud 
was  the  setting  up  of  a  fraudulent  assignment  of  a  mortgage,  it  was 
holden  that,  for  tne  piurpose  of  showing  this,  an  unstampra  written 
agreement  in  the  handwriting  of  one  of  the  defendants  was  admis- 
siole,  for  if  a  written  instniment  is  charged  to  be  part  of  a  fraud  or 
other  crime,  it  is  immaterial  whether  it  is  stamped  or  not.  (h)     If  a 

Sarty  were  indicted  for  stealing  certain  goods,  he  might  give  in  evi* 
ence  an  unstamped  assignment  to  him  of  the  goods ;  for  there  the 
allegation  would  be  that  the  accused  took  the  goods  feloniously,  and 
by  showing  that  he  had  executed  something  which  he  supposed  gave 
him  a  right  to  take  them,  the  assignment  is  not  made  available  in  law 
or  ec^uity ;  but  it  is  merely  shown  that  the  prisoner  took  the  goods, 
thinking  the  deed  gave  him  the  right,  when  in  truth  it  did  not  (») 
So  in  a  case  of  embezzlement,  if  the  party  accused  had  paid  away 
the  money  on  unstamped  promissory  notes,  they  would  be  evidence 
to  show  the  mistake  under  which  he  had  paid  it  away.  (J) 

In  all  cases  where  the  question  is,  whether  an  agreement  is  void  at 
common  law  or  by  statute,  and  the  party  introduces  it,  not  to  set  it 
up  and  establish  it,  but  to  destroy  it  altogether,  there  is  no  objection 
to  its  admissibility  for  want  of  a  stamp,  (k)  A  party,  therefore,  who 
sets  up  an  usurious  contract,  may  give  in  evidence  an  unstamped 
ajgreement  for  the  purpose  of  proving  usury.  (/)  So  where  a  peti- 
tion having  been  presented  to  the  House  of  Commons  against  the 
return  of  a  member  on  the  ground  of  bribery,  the  petitioner  entered 
into  an  agreement  in  consideration  of  a  sum  of  money,  and  upon 
other  terms,  to  proceed  no  further  with  the  petition,  it  was  held  that 
the  written  agreement  was  admissible  in  evidence  for  the  purpose  of 
insisting  on  the  illegality  of  the  transaction,  in  answer  to  an  action 
for  the  sum  so  agreed  to  be  paid,  without  its  being  stamped,  (m)  So 
where  in  an  action  for  goods  sold  and  delivered  the  plaintiff^  case 
was,  that  the  defendant  had  received  them  from  a  person,  who  had 
fraudulently  obtained  them  from  the  plaintiff  by  a  cheque  drawn  on 
a  party  who  would  dishonour  the  cheque,  it  was  held  that  the  cheque 
was  admissible  in  support  of  this  case,  though  not  duly  stamped ; 
for  if  it  be  necessary  in  a  civil  action  to  show  that  there  has  been  a 
felonv,  or  an  obtaining  by  false  pretences,  the  same  evidence  is  ad- 
missible as  if  the  case  were  that  of  an  indictment  for  felony  or  fraud ; 
and  it  was  clear  that  if  the  party  who  drew  the  cheque  had  been 
indicted  the  cheque  would  have  been  admissible,  (n) 

In  a  recent  case  Lord  Abinger,  ('.  B.,  pointed  out  the  distinction  The  correct 
in  these  cases  as  follows:— "llie  stamp  act  for  the  sake  of  the  re-  ^'^^^" 


(p)  Pooler's  second  case.  2  Leach,  900. 
8.  C.  1  East,  P.  C.  Addenda  zviL  AnU^ 
p.  221.  The  prisoner  had  been  previously 
tried  on  the  6rtt  section  of  the  act,  which 
nu&es  it  a  capital  felony  for  any  servant  of 
the  post-office  to  secrete  any  letter  contain- 
iDg  a  bank-note,  or  any  warrant  or  draft  for 
the  payment  of  money;  and  it  was  held 
that  a  draft  which  required  a  stamp,  but  was 
unstamped,  was  not  a  draft  for  the  payment 
of  money  within  the  act.  Pooley's  case, 
case,  2  Leach,  887.     Ante,  p.  214. 

(i)  Box  V.  Fowle,  4  C.  &  P.  592,  Lord 


Tenterden,  C.  J. 

(t)  See  per  Rolfe,  B.»  Williams  v. 
Gerry,  infra. 

ij)  Per  Rolfe,  B.,  ibid. 

(k)  Per  Lord  Abinger,  C.  B^  Coppock 
V.  Bower,  4M.  &  W.d61. 

(A  Nash  V.  Donoomb,  1  M.  &  Rob.  104, 
Jx>rd  Tenterden,  C.  J. 

(m)  Coppock  V.  Bower,  avprxu 

(n)  Keable  o.  Payne,  8  A.  &  E.  555. 
See  Rex.  v.  Parker,  2  Moo.  C.  C.  R.  1.  7 
C.  &  P.  825,  where  it  was  so  held. 
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yenue  was  intended  to  exclude  the  reception  in  eyidence  of  die 
instruments  therein  mentioned,  unless  stamped,  whenever  the^  are 
introduced  for  the  purpose  of  making  them  available ;  that  la^  of 
setting  them  up  and  giving  effect  to  them«     Therefore,  in  every  cme 
where  a  question  arises  between  the  parties  in  a  cause  as  to  t&  evi- 
dence which  may  be  given ;  for  instance,  in  the  case  of  an  agreement 
which  is  the  subject  of  the  action^  or  has  some  collateral  relatioii  to 
it,  the  moment  it  appears  to  be  in  writing,  no  other  evidence  tfam 
the  written  document  beine  producible,   if  it  proves  to    be  un- 
stamped, it  must  be  rejected     So  with  regard  to  promisscny  notes 
and  Dills  of  exchange,  and  all  matters  which  are  the  subjects  of  the 
stamp  acts,  unless  tney  are  stamped  when  they  are  produced,  tfaey 
must  be  rejected,  wherever  they  are  produced,  to  snow  that  tfaey 
have,  or  ever  had,  any  validity.     But  the  case  is  diflerent  when  me 
purpose  is  not  to  give  them  effect,  but  to  defeat  them,  and  to  show 
that  they  were  entered  into  for  the  purpose  of  fraud  and  oonspimqr* 
Thus,  if  there  were  a  conspiracy,  and  the  parties  intended,  inter  m^ 
to  take  certain  measures  to  gain  an  advantage  from  an  agreement, 
although  it  be  not  stamped,  it  is  received  in  evidence  to  show  a 
guilty  mind.     There  it  is  used  not  with  a  view  to  set  it  up^  but  to 
diow  that  it  was  absolutely  void,  and  as  evidence  of  a  firauo,  and  of 
the  guilty  purpose  in  wmch  the  parties  to  it  were  engaged."  (o) 
Where,  tnerefore,  upon  the  trial  ox  an  issue  whether  certam  goods 
were  the  property  of  the  plaintiff  or  Davies,  the  plaintiff  daimed  to 
be  entitled  to  the  goods  by  virtue  of  a  bill  of  sale  dated  the  2nd  of 
January,  1840,  from  Davies,  as  a  security  for  the  repayment  ot  300^, 
therein  stated  to  have  been  advanced  at  different  times  by  the 
plaintiff  to  Davies;  the  defendant  alleged  that  the  transaction  was  a 
fraudulent  one ;  and  the  plaintiff  in  order  to  show  that  it  was  not, 
proposed  to  g^ve  in  evidence  a  former  assignment  of  the  same  gooda^ 
dated  the  18th  of  October,  1839,  as  a  security  for  the  sum  of  18(ML, 
beins  a  portion  of  the  SOOiL,  which  had  been  then  advanced,  on 
which  the  word  <*  cancelled,"  was  written ;  but  this  asmgnment  w» 
not  stamped ;  the  Court  of  Exchequer  held  that  it  was  not  admis- 
sible in  evidence  without  a  stamp,  as  the  object  was  not  to  show  that 
the  instrument  was  void  in  law,  but  to  use  it  as  evidence  of  a  bind- 
ing contract  between  the  parties,  which  they  then  meant  to  act  anon, 
available,  though  not  availing,  and  which,  upon  payment  of  the  duly, 
would  have  become  good,  (p) 

And  where  in  the  case  of  an  indictment  for  feloniously  setting  fire 
to  a  house  with  intent  to  defraud  an  insurance  company,  a  policy  of 
insurance  was  given  in  evidence  on  the  part  of  the  prosecution,  by 
which  the  prisoner's  goods,  in  a  house  described  in  tne  policy. 


(o)  Per  Lord  Abinger,  C.  B.,  in  WiU 
liams  V.  Gerry,  infra, 

ip)  WillianiB  r.  Gerry,  10  M.  &  W. 
296.  '*  On  the  other  hand,  supposinff  that 
the  defendant  had  taken  upon  ninueif  the 
onus  prdbandi,  in  the  first  instance,  that  the 
whole  transaction  was  a  fraud,  I  do  not  say 
that  he  miffht  not  have  given  this  assign- 
ment in  evidence,  and  shown  that  it  ori- 
ginated in  a  fraudulent  conspiracy,  and  that 
It  was  merclv  colourable,  being  intended  by 
and  bye,  to  be  used  for  the  purpose  it  was 


used  for  before  the  jnrj,  or  that  tbe  pvties 
were  hatching  up  evidciice  from  tam  t» 
tune,  to  be  used  only  when  the  imwediBte 
necessity  aroee,  and  the  time  eame  lor  iIm 
fraud  to  be  practised.  It  might,  I  think, 
be  evidence  of  such  a  corrupt  agreemcHt, 
and  to  show  such  a  conspiracy.  It  wm^ 
therefore,  an  instrument  which  mig^  be 
evidence  for  the  party  who  sought  to  attack 
it,  but  not  for  a  party  whose  obfert  was 
to  support  it.*'  Per  Lord  Abinger,  C.  B , 
ibid. 
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insured  against  fire«  and  upon  which  a  memorandum  was  indorsed 
statins,  that  the  goods  insured  had  been  removed  from  the  house 
descrioed  in  the  policy  to  another  house  mentioned  in  the  memo* 
randum.  In  this  house,  so  mentioned  in  the  memorandum,  the 
prisoner  was  charged  with  having  committed  the  felony.  The 
policy  was  properly  stamped,  but  the  memorandum  had  no  stamp ; 
and  upon  this  circumstance,  an  objection  was  taken  on  behalf  of  tne 
prisoner,  that  it  was  essentially  necessary  to  show,  in  support  of  the 
charge,  that  there  subsisted  a  legal  effective  contract ;  and  that,  by 
the  express  provisions  of  the  stamp  acts,  the  memorandum  in  ques- 
tion, not  being  stamped*  could  not  be  ^ven  in  evidence,  or  be  good 
or  available  in  any  manner  whatever.  The  point  heinst  reserved  for 
the  consideration  of  the  twelve  Judges,  was  argued  before  them ; 
and  the  conviction  was  held  to  be  wrong,  (gr) 

As  to  other  points  repectinir  the  proof  and  effect  of  public  and 
private  docomei^  aDcTthey  are  oif  rare  occunence  in  criminal 
proceedings,  it  is  thought  more  advisible  to  refer  the  reader  to 
the  generm  Treatises  on  the  Law  of  Evidence,  than  to  encumber 
this  work  with  any  notice  of  them. 

(or)  GinMii*s  case,  2  Leub,  1007.  Ross.  the  conTiction  was  rifllit.    The  Lord  Chief 

&  Hy.  C.  C.  R.  138.     Ante^j^  567.   Lord  Baron,  ThompBon,  B.,  Lawrence,  J.,  Le 

Ellenborough,  ICansfleld,  C  J.»  Wood,  B.,  Blanc,  J.,  Cbambre,  J.,  and  Gimbanw  B., 

Groae,  J.,  and  Heath,  J.,  were  of  opinion  were  of  the  contrary  opinioa. 
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CHAPTER  THE  FOURTH. 


OF  CONFBeSKHia  AND  ADIIIS8ION8,— OF  EXAMIHATKniS 
MAGISTRATES. — AND  Of  DEPOSITIONS. 


SECTION  L 


Confesnoni 
sufficient  for 
conviction 
without  proof 

n/tlfffflf^ 


Of  Confessions  and  AdmissUms. 

A  FREE  and  voluntary  confession  of  railt  made  by  a  prisoner^  whether 
in  the  course  of  conversation  with  private  individuals,  <»*  under 
examination  before  a  magistrate,  is  admissible  in  evidence  as  the 
highest  and  most  satisfactory  proof,  because  it  is  fiuriy  presumed 
that  no  man  would  make  such  a  confession  against  himself;  if  the 
fiu:t8  confessed  were  not  true,  (a)    And  the  hi^est  authorities  have 


(a)  Oilb.  Et.  123.  Lunbe'i  oaae,  2 
Leacb,  552,  4th  edition.  Mr.  J.  BlacJi- 
Btone,  and  Mr.  J.  Fotter,  entertained  a 
different  opinion.  (See  Foet  243.)  The 
former  in  the  fourth  volume  of  his  Com- 
mentaries, p.  357,  says,  in  speaking  of  con- 
fessions moide  to  persons  not  in  authority  as 
magistrates  :  **  Even  in  cases  of  felony  at 
common  law,  they  are  the  weakest  and  most 
suspicious  of  all  testimonVf  very  liable  to 
be  obtained  by  artifice,  raise  hopes,  pro- 
mises of  favour,  or  menaces,  seldom  re- 
membered accurately,  or  reported  with 
precision ;  and  incapable  in  their  nature  of 
Doing  disproved  by  other  negative  evi- 
dence." A  distinction  may  &  properly 
made  in  the  weight  to  be  attached  to  con- 
fessions. If  a  confession  be  reduced  into 
vnritinff,  either  by  the  prisoner,  or  by  some 
one  else,  and  read  over  to  him,  and  it 
be  clearly  shown  that  the  confession  was 
the  spontaneous  and  voluntary  act.  of  the 
prisoner,  such  a  confession  would  be  en- 
titled to  great  consideration.  But  if  %■ 
confession  were  proved  by  a  witness,  and 
rested  upon  his  capability  of  understanding 
what  was  said  by  the  prisoner,  his  compe- 
tency to  remember  the  very  words  used, 
and  his  fidelity  and  accuracy  in  relating 
them  to  the  jury,  it  ought  to  be  received 


with  very  mat  contion.  "  For,**  m  !■§ 
been  well  observed,  ( Oreenleofk  Evid.  247) 
**  besides  the  danger  of  mistake,  froai  the 
misapprehension  of  witncases,  the  sisaBe  tf 
woros,  the  failure  of  the  party  to  expRSS 
his  ovm  meaning,  and  the  iiifiiuiUy  tf 
memory,  it  should  be  reooUected  tint  the 
mind  of  the  prisoner  himself  is  cwif  ward 
by  the  calamity  of  his  situation,  ana  ttehe 
is  often  influenced  by  motives  of  Inpe  er 
fear,  to  moke  an  vntme  copftiosioa.  TW 
seal,  too,  which  so  generally  prevails  to 
detect  offenders,  especially  in 
aggravated  guilt,  and  the  ttroa^ 
sition  in  the  persons  engaged  in  p 
evidence  to  rely  on  slight  grounds 
cion,  which  are  exaggerated  into  i 
proof,  together  with  the  character  oi 
necessarOy  called  as  witnesses  in 
secret  and  atrocioos  crime,  all  tod  te 
impair  the  value  of  this  kind  of  evidcsee. 
and  sometimes  lead  to  its  rejection  where  ia 
civil  actions  it  would  have  been  ivoeivcd. 
The  weighty  observation  of  Mr.  J.  Fester 
is  also  to  DO  kept  in  mind  that  **tUi 
evidence  is  not  in  the  ordinary  ooane  ef 
things,  to  be  disproved  by  that  sort  of  nega- 
tive evidence  by  which  the  proof  of  plaia 
facts  may  be  and  often  is  amfrootcd.** 
Fo&t.  24il.     Mr.  R  Parke  has  on  acvcial 
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now  established,  that  a  cc^ifession,  if  duly  made,  and  satisfiu^torily 
proved,  is  sufficient  alone  to  warrant  a  conviction,  without  any 
corroborating  evidence  aUtrnde*  (b) 
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ooraskms  obaenred  that  **  too  great  weight 
ought  not  to  be  attached  to  evidence  of 
what  ft  puty  has  been  rapposed  to  have 
aaid;  as  it  rwj  frequently  happens,  not 
only  that  the  witness  has  misnnderstood 
what  the  party  has  said,  hot  that  by  unin- 
tentionally altering  a  few  of  the  ezpres- 
dons  really  used,  he  gives  an  efiect  to  the 
atatement  completely  at  variance  with  what 
the  party  really  did  say.**  Earle  v.  Picken, 
5  C.  &  P.  542.  note. '  So  where  one  of  two 
witnesses  called  to  prove  the  same  state- 
ment of  the  prisoner  to  his  wife,  said  that 
the  words  were,  **  keep  yourself  to  yourself, 
and  don't  marry  agam  ;**  and  tlie  other, 
**  keep  yourself  to  yourself,  and  keep  your 
own  counsel."  Alnerson,  B.,  said,  "One 
of  these  expressions  is  widely  diflferent  from 
the  other.  It  shows  how  little  reliance 
ought  to  be  placed  on  such  evidence,** 
Rex  e.  Simons,6  C.  &  P.  540. 

(6)  Wheeling's  case,  in  note  I  Jjeadu 
31 1.  Rex  V.  Eldridge.  Rnss.  &  Ry.  C.O.R. 
440.  Rex  v.  Falkner,  ibid.,  481.  In 
Oreenleaf  *s  Evid.  251,  it  is  observed,  '*  in 
each  of  the  English  cases  usually  cited 
in  favour  of  the  sufficiency  of  this  evidence, 
there  was  some  corroboratiiig  cireumstanoe. 
Wheeling's  case  seems  to  be  an  exception, 
but  it  is  too  briefly  reported  to  be  relied 
on.  In  the  UnitM  States  the  prisoner's 
confession,  when  the  eorpu§  deHeii  is  not 
otherwise  proved,  has  been  hold  insufficient 
for  his  conviction ;  and  this  opinion  cer- 
tainly best  accords  with  the  humanity  of 
the  criminal  code,  and  with  the  great  decree 
of  caution  applied  in  receiving  and  weigh- 
ing the  evidence  of  confessions  in  other 
cases,  and  it  seems  countenanced  by  ap- 
proved writers  on  this  branch  of  the  Uw,** 
citing  Guild's  case,  5  Ualst.  163,  185. 
Lonff's  case,  I  Hayw.  524  (455).  2 
Hawk.  P.  C.  c.  4^  s.  36.  The  whole 
statement  in  1  I^eadi,  311,  of  Wheeling's 
case  is  that  **  it  was  determined  that  a  pri- 
soner may  be  convicted  on  his  own  conf)n« 
sion,  when  proved  by  legal  testimony, 
although  it  is  totally  uncorroborated  by  any 
other  evidence.**  lliis  statement  may  mean 
that  where  the  commission  of  a  felony  is 
proved  by  independent  evidence,  a  prisoner 
may  be  convicted  on  his  confession,  though 
there  be  nothing  to  corroborate  that  confes- 
sion as  to  his  being  the  party  who  committed 
such  felony;  and  the  manner  in  which 
Wheeliuff's  case  n  introduced  rather  leads 
to  the  ii&rence  that  that  is  the  meaning  of 
the  statement.  In  Rex  e.  Eldridge,  on  an 
indictment  for  stealing  a  mare,  it  appeared 
that  the  mare  was  seen  on  the  i«th  of 
October  in  the  afternoon  in  the  possession 
of  one  of  the  prosecutor's  servants,  who  was 
taking  it  towards  one  of  hit  fields,  but 
neither  that  servant  nor  the  prosecutor  were 
called  as  witnesses  :  the  mare  was  not 
found  in  the  prosecutor's  possession  on  the 
11th  of  October.    The  priM>ner  had  the 


mare  in  his  poaseosion  om  the  13th,  and 
sold  her  under  her  value.  A  full  confes- 
sion before  a  ma^trate  was  proved,  and 
the  prisoner  convicted.  The  Judges  held 
**  that  there  was  sufficient  evidence  to  oon- 
firm  the  confession."  It  is  to  be obwrved, 
that  independently  of  the  oonfesnon  the 
case  was  complete,  with  the  exception  of 
proving  that  the  mare  was  put  in  the 
pro8ecutor*8  field  by  his  servant.  See  Rex 
V.  Tend.  6  C.  &  F.  176,  mU,  p.  122,  and 
Rex  9.  Fellows,  tmte,  p.  123.  In  Rex  v. 
Falkner  and  l)ond,  on  an  indictment  for 
robbing  one  Halliday,  he  was  called  on  his 
recognisances  but  did  not  appear,  and  the 
prisoner,  Falkner,  had  been  desirous  to 
send  a  message  to  Halliday  to  keep  him 
from  appearing.  The  only  other  evidence 
was  that  Bond  had  confessed  the  ofienoe  to 
the  constable  who  apprehended  him,  and 
that  both  the  prisoners^  on  hearing  tbe  de- 
positions reaa  over  to  them,  which  con- 
tained the  charge,  had  admitted  that  they 
were  guilty ;  the  depositions  changed  tlie 
prisoners  with  robbing  Halliday  of  certain 
quantities  of  copper.  The  prisoner  was 
found  guilty,  and  the  Judges  held  the  con- 
viction right,  but  no  reason  is  stated  for  the 
decision.  If  the  depositions  were  read  in 
evidence  at  the  trial,  as  they  might  be 
if  the  prosecutor  was  kept  away  by  meant 
of  the  prisoners,  the  case  does  not  seem  in 
any  d^ree  to  support  the  position  in  the 
text.  In  Rex  v.  White  and  Langdon, 
Russ.  &  Ry.  508,  on  an  indictment  for 
stealing  oats,  the  prosecutor  proved  that  he 
had  sometimes  more,  sometimes  less  than 
300  quarters  of  oats  in  his  granary,  the 
door  of  which  had  been  fastened  with  a 
padlock,  and  was  found  by  the  prosecutor 
unhinged  and  drawn  back,  on  tlie  24th  of 
December.  At  half- past  two  o'clock  that 
morning,  two  men  were  seen  by  a  witness 
cominff  from  the  prosecutor's  ywrd,  each  of 
them  haring  a  sack  on  his  back,  but  the 
witness  did  not  say  that  the  men  were  the 
prisoners.  White  on  the  same  day  was  in 
possession  of  some  bags  of  oats,  of  the 
same  kind  as  those  in  the  granary  of  the 
prosecutor,  who  could  not,  however,  swear 
that  he  had  lost  any  of  his  oaU  ;  each  pri- 
soner made  an  explicit  confession  of  the 
oflfence  which  were  proved,  and  the  pri- 
soners found  guilty  ;  and  the  Judges  held 
the  conviction  right.  In  Rex  v.  Tippet, 
Russ.  &  Ry.  509,  which  was  an  indictment 
for  stealing  oats  from  the  same  prosecutor^ 
the  same  evidence  was  given  as  in  the  pre- 
ceding case,  with  the  addition  that  the 
prisoner  was  under  ostler  in  the  prooecutor's 
stables,  and  a  confession  by  the  prisoner  of 
his  having  stolen  the  oats  in  company  with 
the  prisoners  in  the  preceding  case  was  put 
in,  and  the  prisoner  convicted ;  and  seven 
of  the  learned  Judged  (all  who  met  on  the 
occasion)  were  of  opinion  that  tbe  convic- 
tion was  right,  "  as  there  was  not  only  the 
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Most  be  free  But  a  confession,  in  order  to  be  admissible,  must  be  free  and 

and  Toluntary.  voluntary :  that  is,  must  not  be  extracted  by  any  sort  of  tfaieata 
or  violence,  nor  obtained  by  any  direct  or  implied  promises^  how- 
ever slight,  nor  by  the  exertion  of  any  improper  influence,  (c) 

<^The  oUect'of  the  rule  relating  to  the  exclusion  of  oondfeaBODs 
is  to  exclude  all  confessions  "v^hich  may  have  been  procured  by  the 
prisoner  being  led  to  suppose  that  it  will  be  better  for  him  to  admit 
himself  to  be  guilty  of  an  offence,  which  he  really  never  com- 
mitted." (^Q  In  determining,  therefore,  whether  a  confesnon  be 
admissible  or  not,  '^the  only  proper  question  is,  whether  the  in- 
ducement held  out  to  the  prisoner  was  calculated  to  make  his 
confession  an  untrue  one."  (e) 

A  confession  can  never  be  received  in  evidence,  where  the  prir 
soner  has  been  influenced  by  any  threat  or  promise ;  fer  the  law 
cannot  measure  the  force  of  the  influence  used,  or  decide  upon  its 
effect  upon  the  mind  of  the  prisoner,  and,  therefore,  excluoes  the 
declaration,  if  any  degree  of  influence  has  been  exerted  (/)  It  is 
a  question  for  the  Court,  and  not  for  the  jury,  to  decide  whether, 
under  the  particular  circumstances  of  the  case,  the  confession  be 
admissible,  (g) 


oonf  esrion  bat  the  erideuoe  of  the  vroeeca- 
tor  also,  which  maide  it  probable  ttiat  oats 
had  been  stolen,  as  it  afmeared  from  such 
evidence  that  the  door  oi  the  granary  had 
been  broken  open,  and  most  of  the  learned 
Judges  thought  that,  without  the  owner's 
evidence,  tM  prisoner's  confession  was 
evidence  upon  which  thejurv  might  have 
convicted.**  In  ftez  e.  TufB,  6  C.  &  P. 
167,  the  prisoner  was  indicted  for  stealing 
two  heifers,  which  were  not  missed  bj  tM 
prosecutor  or  aaj  other  person  in  his 
service,  and  the  only  evidence  acainst  the 
prisoner  was  his  own  statement,  wnen  ques- 
tioned on  the  subject,  that  he  had  driven 
away  two  heifers  from  his  uncle's  premises, 
**  llie  World's  End  Dolver,**  the  prosecu- 
tor and  anoUier  person  proved  that  the 
Srosecutor*8  farm  was  called  by  that  name, 
nt  they  could  not  undertake  to  say  that 
there  was  not  any  other  of  that  name ; 
Lord  Lyndhurst,  upon  this  told  the  jury 
that  under  the  circumstances  there  was  not 
any  evidenoe  of  a  stealing  as  to  the  heifers 
of  the  prosecutor ;  though  if  it  had  been 
proved  that  his  was  the  only  '*  World's 
End  Dolver,*'  it  would  have  been  sufficient. 
It  does  not,  therefore,  appear  that  it  has 
ever  been  expressly  dodded  that  tho  mere 
confession  of  a  prisoner  aknu^  and  without 
any  other  evidence,  is  sufficient  to  warrant 
a  conviction.  In  Rex  e.  Edgar,  Monmouth 
Spr.  Ass.  1831,  MSS.  C.  S.  G.,  the  pri- 
soner  was  indicted  for  obuining  money  of  a 
friendly  society  by  frlse  pretences ;  the 
rules  of  the  society  had  not  been  enrolled, 
but  the  prisoner,  who  was  a  member  of  the 
society,  had  acted  under  them,  and  it  was 
contended  that  he  had  thereby  admitted 
their  validity,  and  tho  position  in  the  text 
was  cited  as  a  stronger  decision ;  on  which 
Pattcson,  J.,  said,  **  could  a  man  be  con- 
victed of  murder  on  his  confession  alone. 


without  any  proof  of  the  persoo   bnag 
killed?    I  doubt  whether  he  could.  ** 

(c)  It  is  a  mistaken  notion  that 
of  confessions  obtained  by 
threats,  are  to  be  rejected 
to  public  faith.  Confessions  are  recatcd 
in  evidence,  or  rejected  as  inadwissBdc, 
under  a  consideration  whether  tfaej  an 
or  are  not  enUtled  to  credit  A  free  and 
voluntary  confession  is  deserving  the  highest 
credit,  beomse  it  is  presumed  to  flow  from 
the  strongest  sense  of  guilt ;  and  therefiote 
it  is  admitted  as  proof  of  the  crime  to 
which  it  refers;  but  a  confenioB  fbraed 
from  the  mind  by  the  flattery  of  hope, 
or  the  torture  of  fear,  comes  m  so 


tionable  a  shape,  when  it  is  to  be 
siderod  as  the  evidenoe  of  guilt,  that 
credit  ought  to  be  given  to  it ;  and 
fore  it  is  reieoted.  Warickshall's  case,  eer, 
Evre  &  Nares,  Barons,  I  Leach,  963. 
Three  men  were  tried  and  convicted  for 
the  murder  of  Mr.  Harrison,  of  Campden, 
in  Gloucestershire.  One  of  them,  onoer  a 
prondse  of  pardon,  confessed  himself  gmhy 
of  the  fact.  The  confession,  theraore, 
was  not  given  in  evidence  agunst  hhi^  and 
a  few  years  afterwards  it  appeared  that  Mr. 
Harrison  was  alive.     Ibid.,  note  (a). 

{d)  Per  Littledale,  J.,  in  Rex  «.  Conrt* 
7C.&P.  486,  po»<,  p.  84& 

(tf)  Per  Coleridge,  J.,  in  Rex  v. 
mas,  7  C.  &  P.  345,  |nm<,  p.  846. 

(/)  2  Stark.  Ev.  36. 

(p)  Rex  e.  Nute,  porf,  p.  832.  It  is 
mitted,  however,  that  it  is  a  question 
the  jury  whether  they  believe  the 
gives  a  true  account  of  what  the 
said,  and  also  whether  the  prisoner  made 
the  statement  voluntarily,  or  was  prevailed 
upon  to  make  it  by  any  inducement  used  by 
the  witness,  although  the  witness  may  have 
denied  that  he  used  any  inducement  what- 
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The  general  principle  on  which  the  decisions  on  this  subject  seem 
to  have  proceeded,  seems  to  be  this:  that  i^  under  the  ciicum- 
stancesy  there  be  reasonable  ground  for  presuming  that  the  disdoeure 
was  made  under  the  influence  of  any  promise  or  threat  of  a  temporal 
nature,  the  evidence  ought  not  to  be  received.  (^) 

As  to  what  shall  be  considered  as  a  promise,  or  inducement,  promiiet  and 
saying  to  the  prisoner  that  it  would  be  oetter  for  him  if  he  did  indnoeiiieiita. 
confess,  is  sufficient  to  exclude  the  confession,  {h)    So  a  confession 
induced  by  saying,  <'  I  am  in  great  distress  about  my  irons ;  if  you 
vrill  tell  me  where  they  are,  I  will  be  favourable  to  you,"  cannot  be 
ffiven  in  evidence.  ($)    Where  the  prosecutor  asked  the  prisoner,  on  Joqw*  om. 
finding  him,  for  the  monev  he,  the  prisoner,  had  taken  out  of  the 
prosecutor's  padc,  but  before  the  money  was  produced  said,  **he 
only  wanted  his  money,  and  if  the  prisoner  gave  him  that,  he  might 
go  to  the  devil  if  he  pleased;*  upon  wmch  the  prisoner  took 
lis.  6{dL  out  of  his  pocket,  and  said  it  was  all  he  had  left  of  it;  a 
majority  of  the  Judges  held,  that  the  evidence  was  inadmissible,  {j) 
So,  where  a  prisoner  being  in  custody,  said  to  the  officer  who  had  confowian  by 
the  charge  ot him,  **lf  you  will  give  me  a  glass  of  gin,  I  will  tell  prifOMrwbeB 
you  all  f^ut  i^"  and  two  glae»es  of  gin  were  ffiven  to  him,  and  he  ^"^"^ 
made  a  confession  of  his  guilt.  Best,  J.,  considered  it  as  very  im- 
properiy  obtained,  and  inadmissihle  in  evidence,  (k)    But  where  a 
prisoner  made  a  statement  to  a  constable  in  whose  custody  he  was, 
out  he  was  drunk  at  the  time ;  and  it  was  imputed  that  the  con- 
stable had  given  him  liquor  to  cause  him  to  be  so,  and  it  was 
objected  that  what  the  prisoner  said  under  such  circumstances  was  not 
admissible :  Coleridge,  J.,  said,  <^  I  am  of  opinion,  that  a  statement 
being  made  by  a  prisoner  while  he  was  drunk,  is  not,  therefore, 
inadmissible  against  him;  and  that  to  render  a  confession  inad- 
missible, it  must  either  be  obtained  by  hope  or  fear.    This  is  matter 
of  observation  for  me,  upon  the  weight  that  ought  to  attach  to  this 
statement,  when  it  is  considered  by  the  jury."  (/) 


The  editor  bat  known  theie  oues- 
tions  left  to  the  jar?  on  Mveral  occaHoniy 
and  it  is  conceived  that  it  is  the  proper 
ooorse^  as  they  alone  are  the  JN^T"*  ^  ^ 
credibilitT  of  the  witnesses.    C.  o.  O. 

(y)  2  Stark.  £v.  36. 

(A)  2£ast,  P.  C.  c.  16,  s.  94,  p.  659. 

(«)  Cass's  case,  I  Leach,  293,  note  (a). 

{J)  Jones's  case,  Russ.  &  Ay.  C.  U.  R. 
152,  but  see  Rei  e.  Griffin,  ibid.,  151, 
jmCp.  863. 

(k)  Rex  V.  Sexton,  MS.  Chetw.  Bum. 
tit  Gm/«Hio»,p.  1086,Doyl.&Wnis.  The 
anthori^r  of  this  case  has  been  qustioned  in 
several  books.  Deac  Cr.  Law,  424,  Rose. 
Cr.  Evid.  37,  Joy,  17,  and  it  seems  very 
Justly.  In  the  first  place  the  offer  to 
confess  was  volunteerea  on  the  part  of  the 
prisoner  ;  secondly,  there  was  no  promise 
or  threat  at  all  used  by  the  constable,  nor 
was  the  prisoner  in  any  way  led  to  believe 
that  by  confessing  he  would  escape  from 
the  chaise,  or  m  let  out  of  custody; 
thirdly,  there  was  no  inducement  to  state 
anything  but  the  truth.  In  I  Bum's  J. 
DoyI.  &  Wms.  1081,  note  (a),  it  is  said, 
**  the    authority   of  this   decision    seems 


doubtful ;  for  it  is  not  every  hope  of  favour 
bold  ont  to  a  prisoner  that  will  render 
a  confession  afVerwards  made  inadmissible ; 
the  promise  must  have  some  reference  to 
his  escape  from  the  charge." 

(I)  Rex  V.  Spilsbory,  7  C.  &  P.  187. 
In  a  note  to  this  case,  1  Phill.  £v.  465, 
it  is  observed,  "  The  fects  of  the  case  as 
reported  do  not  warrant  the  marginal  note, 
which  is  as  follows : — '  Sembk,  if  a  coo- 
stable  give  him  (the  prisoner)  liquor  to 
make  him  drunk,  in  the  hope  of  his  saying 
something,  that  will  not  rsiiidor  the  state- 
ment inadmissible,  but  it  will  be  matter 
of  observation  for  the  Judge  in  his  summing 
up.'  It  is  not  to  be  inferred  tram  the  case 
that  a  coi^fession — so  imnoorally,  not  to  say 
criminally,  extorted— would  ho  received.*' 
The  principle,  however,  on  which  the  de* 
cision  turned  would  seem  to  warrant  the 
marginid  note,  as  the  mere  giving  liquor 
without  any  inducement  in  wordb  could 
not  operate  as  an  inducement  either  by 
exciting  hope  of  escape  or  fear  of  punish- 
ment. It  is  to  bo  observed,  also,  that 
in  all  the  cases  where  confessions  have  been 
excluded  there  has  been  an  anticipation 
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MilU'  caie. 


Kingston's 
case. 


Partridge*! 


Where,  on  an  indictment  for  robbeiy,  a  witness  stated  that  he 
had  said  to  one  of  the  prisoners,  **  You  had  better  split,  and  not 
suffer  for  all  of  them,"  the  statement  of  the  prisoner  was  rejected.(iit) 
So  where  a  person  said  to  the  prisoner  in  the  police  barracks,  **  If 
any  other  person  had  to  do  in  the  case,  it  is  better  you  should  tell  ;* 
the  statement  there  made  by  the  prisoner  was  rejected,  (n)  So 
where  on  an  indictment  for  larceny,  a  witness  proved  that  he  said 
to  the  prisoner,  ^'  It  would  have  been  better  if  you  had  told  at  fiist  ;* 
the  statement  of  the  prisoner  was  rejected;  Gumey,  B.,  saying, 
'*  That  is  an  inducement.  It  amounts  to  this,  that  if  it  would  have 
been  better  then,  it  would  be  better  now.  I  think  it  hardly  safe  to 
admit  the  evidence  after  that"  (o) 

Where  a  constable,  whilst  he  had  a  prisoner  in  custody,  on  a 
chaive  of  larceny,  asked  him  whether  he  nad  committed  the  felony, 
which  he  denied,  and  then  said,  **  It  is  of  no  use  for  you  to  deny 
it,  for  there  is  the  man  and  boy  who  will  swear  that  they  saw  joo 
do  it ;"  Gumey,  B.,  held,  that  uiis  was  an  inducement  to  say  some- 
thing, and,  therefore,  what  the  prisoner  said  was  not  admissible,  {p) 
So  where  on  an  indictment  for  administering  arsenic,  it  appeared 
that  the  surgeon  who  was  called  in  saw  the  prisoner,  and  said  to 
her,  *^  You  are  under  a  suspicion  of  this,  and  you  bad  better  tell  all 
you  know,"  it  was  held  that  a  statement  made  after  this  to  the  snigeon 
was  inadmissible,  {q)  So  where  it  appeared,  on  an  indictment  for 
larceny,  that  the  prisoner,  being  in  tne  custody  of  a  constable,  the 
latter  said  to  the  prosecutor,  *^You  must  not  use  any  threat  or 
promise  to  the  prisoner ;"  and  immediately  after  this,  the  proeecator 
said  to  the  prisoner,  *^  I  should  be  obliged  to  you  if  you  would  tell 
us  what  you  know  about  it ;  if  you  will  not,  we,  of  course,  can  do 
nothing;  I  shall  be  glad  if  you.  will"  The  confession  was  held 
inadmissible ;  Patteson,  J.,  sayings  **  I  think  this  is  a  distinct  pro- 
mise ;  what  could  the  prosecutor  mean  by  saying,  that  if  the  prisoner 
would  not  tell,  they  could  do  nothing,  6ut  that  if  the  prisoner  did 
tell,  they  would  do  something  for  him."  (r) 


^  benefit  or  injury  a/fer  the  confessing 
or  non-confessinff.  Where  liquor  is  given 
the  benefit  (if  it  can  be  called  any)  is 
received  alresdy,  and  nothing  further  is  in 
expectation.  C,  S.  G. 

(m)  Rex  e.  Thomas,  6  C.  &  P.  363, 
Pktteson,  J.  By  such  a  statement  as  that 
made  by  the  witness  the  prisoner  might  be 
induced  to  suppose  that  he  would  be  more 
mercifully  dealt  with  if  he  confessed,  and 
that  he  might  therefore  be  induced  to  confess 
himself  guilty  of  an  oflence  ho  never  com- 
mitted.   See  Reporters*  note,  ibid. 

(» )  Moody's  case,  2  Crawf.  &  D.  C.  C. 
Joy,  12. 

(o)  Rex  V.  Walkley,  6  C.  &  P.  175. 

(  p)  Rex  V.  Mills,  6  C.  &  P.  146,  and 
MSS.  C.  S.  G.  •«  These  words  seem  to 
have  been  construed  by  the  learned  Judge 
as  the  same  in  effect  as  if  the  constable  had 
said,  it  will  be  better  for  you  to  confess  it, 
for  wo  can  prove  it  whether  yon  do  or 
Hot."    Joy.  7. 

(o)  Rex  V.  Kingston,  4  C.  &  P.  387. 
Parke,  J.,  after  consulting  Littledale,  J. 

(r)  Rex  0.  Partridge,  7  C.  &  P.  551. 


Dr.  Greenleaf  Evid.  256,  after  citing  this 
case,  and  Guild's  case,  |nmI,  pw  838,  ob- 
serves, **  It  is  extremely  diflkmt  to  reeoo- 
cile  these  and  similar  cases  with  the  spirit 
of  the  rule  as  expounded  by  Eyre,  C.  B., 
in  Waricksfaairs  ease,  anfe,  p.  826,  iiote(<-X 
the  diflerence  is  between  confessions  miide 
voluntarily,  and  those  **  forced  from  te 
mind  by  the  flattery  of  hope,  or  bj  the 
torture  of  fear.**  If  the  party  has  made 
his  own  calculation  of  the  advantages  to  be 
derived  from  confessing,  and  therenpoB  has 
confessed  the  crime,  there  is  no  reaaoa 
to  say  that  it  is  not  a  voluntary  ooBfesrion. 
It  seems  that  in  order  to  cxclode  a  confes- 
sion, the  motive  of  hope  or  fear  most  be 
directly  applied  b^  a  thbd  person,  and 
must  be  sufficient,  in  the  judgment  of  te 
Court,  so  far  to  overcome  the  mind  of  the 
prisoner  as  to  render  the  oonfesskm  mi* 
worthy  of  credit**  In  Rex  e.  Green,  6  C 
&  P.  656,  Taunton,  J.,  said,  **  \  take  it  no 
man  ever  makte  a  confession  without  pro- 
posing to  himself  in  his  own  mind  some 
advantage  tobc  derived  from  ht^pott^  p.  847. 
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If  an  inducement  be  held  out  to  one  prisoner  to  make  a  statement,  Induoemeiit  to 
which  implicates  another  prisoner,  such  statement  is  inadmissible ;  ™ip^<^^  . 
for  it  can  only  be  used  as  evidence  against  the  prisoner  who  made  ^er.^  ^"' 
it,  and  then  U  is  evidence  obtained  by  an  inducement     Upon  an 
indictment  for  murder,  against  a  man  and  woman,  it  appeared  that 
a  woman  who  was  placed  by  the  constable  with  the  female  prisoner, 
whilst  he  went  to  tne  inquest,  to  prevent  her  laying  violent  hands 
upon  herself,  and  to  prevent  her  irom  eoing  away,  told  her  to  the 
effect  that  '^  she  had  oetter  tell  the  truth,  or  it  would  lie  upon  her, 
and  the  man  would  go  free."    Parke,  J.,  (after  consulting  Taunton, 
J.,)  said,  ^^As  this  declaration  of  the  female  prisoner  can  only  . 
legitimately  be  received  in  evidence  to  affect  her  and  no  one  else, 
we  think  that  it  is  not  receivable,  as  it  was  made  after  an  induce- 
ment held  out  by  a  person  who  had  her  in  custody.     If  it  were  to 
be  used  at  all,  it  could  only  be  iised^to  criminate  her ;  and  then  it 
would  be  evidence  obtained  to  criminate  her  by  means  of  an  in- 
ducement" («) 

Where  a  constable,  who  apprehended  a  prisoner  for  stealing  a  Shepherd's 
brass  tap,  asked  him  what  he  nad  done  with  the  tap  he  had  stolen  <:*^* 
from  the  prosecutor's  premises,  and  said,  ^*  You  had  better  not  add 
a  lie  to  the  crime  of  theft,"  and  desired  him  to  go  with  another 
constable,  and  shew  him  where  he  had  put  the  tap ;  Gaselee,  J., 
after  ezpressinff  some  doubt,  refused  to  receive  a  confession  made 
to  the  constable,  who  had  addressed  these  observations  to  the 
prisoner,  (t) 

If  a  prisoner  be  told  that  what  he  says  would  be  used  for  him  or  Drew's  case. 

X'nst  him,  at  his  trial,  his  statement  is  inadmissible.  A  prisoner, 
n  before  a  magistrate,  was  told  by  the  magistrate's  clerk  not  to 
say  anything  to  prqudice  himself,  '^as  what  he  said,  would  be 
taken  down,  and  would  be  used  for  him  or  against  him  at  his  trial** 
Coleridge,  J.,  "  This  is  an  inducement,  and  it  was  held  out  by  a 
person  in  authority.  I  am  of  opinion,  that  the  prisoner's  statement 
cannot  be  given  in  evidence.  I  cannot  conceive  a  more  direct 
inducement  to  a  man  to  make  a  confession  than  telUng  him  that 
what  he  says  may  be  used  in  his  favour  at  the  trial"  {u) 

(f )  Rex  V.  Enoch,  5  C.  &  P.  539.    It  Court,  pott,  p.   846,  which  seems  to  hare 

does  not  appear  to  have  been  noticed  either  proceeded  on  the  correct  principle,  namelj, 

by  the  counsel  or  the  Conrt  that  this  was  an  that  a  confession  is  admissible  unless  it  has 

faiducement  to  teU  the  truth,  S^sepoMttf^  846.  been  obtained  by  the  prisoner  beinf  induced 

(<)  Rex  e.  Shepherd,  7  C.  &  P.  579.  Mr.  to  suppose  that  it  will  be  better  for  him  to 

Joy,  p.  8,  observes,  that  *Mhe   manner  admit  nimself  guilty  of  an  offence  which  he 

in  which  these  words  were  used  may  have  really  never  committed.     C  8.  6. 

heen  considered  by  the  learned  Jddge,  who  («)  Reg.  v.  Drew,  8  C.  &  P.  1 40.    In 

saw  and  heard  the  witness,  to  m  of  a  the  **  Law  Magasine,"  vol.  27,  p.  340,  it  is 

threatening  nature,  and  calculated  to  lead  remarked*  that  the  ground  of  this  decision 

the  prisoner  wUmljf  to   confess   himself  probably  was  that  **  the  m^.nd  of  man,  espe* 

ffuil^ :  or  the  words  may  have  been  deemed  daily  the  mind  of  a  prisoner,  is  more  prone 

m  meet  the  same,  as  if  the  constable  had  to  hope  than  fear."    If  the  prisoner  had 

said, '  jKMi  have  committed  a  theft,  it  will  been  told  merely  that  what  he  said  would 

be  better  for  you  not  to  deny  it — that  is  to  be  used  for  him  at  his  trial,  it  would  clearly 

confess.'    The  words  viewed  in  this  light  have  been  an  improper  inducement  to  make 

imply  an  inducement  rather  than  a  threat.**  a  statement ;  and  it  should  seem  that  it 

**  This  case  has  been  controverted,**  Joy.  8,  is  no  less  an  improper  inducement  to  tell 

note(a>,  but  it  is  not  stated  upon  what  the  prisoner  that  his  statement  would  be 

oecasion.     It  is  difficult  to  see  how  the  ob-  used  for  or  against  him,  because  he  would 

servations  of  the  constable  could  induce  the  naturally  make  such  a  statement  under  the 

prisoner  to  state  what  was  Mse,  especially  influence  of  those  words  as  he  conceived 

as  he  desired  the  prisoner  to  go  and  show  would  be  beneficial  to  him  upon  his  trial, 

where  he  had  put  the  tap ;  and,  therefore,  C.  S.  O, 
the  case  seems  at  variance  with  Rex  v. 


830  Of  Evidence.  [book  t?. 

Confenkma  A  confesBidn  made  by  the  prisoner  with  a  view  and  nnder  the 

J^  *J2?  *^  hope  of  being  thereby  permitted  to  tmm  king's  evidence,  has  been 


uawitneMT^^  held  inadmissible*    In  a  trial  for  buivlary,  a  witness  was  called  to 
and  receiving    prove  that  one  prisoner  had  desired  him  to  apply  to  .the  justice  to 
a  pardon.         admit  him  as  a  witness  for  the  crown ;  for  that  he  had  not  entered 
the  house,  but  had  only  stood  at  the  door,  while  the  other  priaonen 
went  up  stairs  to  commit  the  felonv ;  it  was  objected,  that  as  this 
confession  was  made  with  a  view  and  under  the  hope  of  being  thereby 
permitted  to  turn  king's  evidence,  it  was  not  admissible ;  and  Adair^ 
oeijt,  being  of  opinion  that  this  was  not  a  voluntary  confession,  the 
Boswell*!  case,  evidence  was  rejected,  (v)  On  an  indictment  for  murder,  it  appuoed 
Statements       that  the  prisoner  was  taken  into  custody  on  the  charge,  on  the  2nd  of 
1^^^^^*      December,  and  that  on  the  11th  he  made  certain  statements,  vdbich 
pardon  offered  ^^^  sought  to  be  given  in  evidence.    To  prove  one  of  these  state- 
by  the  Secre.    ments,  a  policeman  was  called,  who  siud  that  he  held  out  no  indoce- 
^Si^[F^     ment  to  the  prisoner  to  make  anv  statement,  nor  did  he  know  that 
appearlnf  that  Any  one  else  nad,  down  to  the  lltn  of  December,  when  the  statement 
they  were         was  made ;  but  on  the  6th  of  December,  he  knew  that  a  reward  of 
P[^^  lOOiL  had  been  ofiered  by  the  government,  accompanied  by  a  state- 

^*'^*  ment,  that  the  Secretaxy'of  State  would  recommend  an  accomplice^ 

not  being  the  person  who  actually  committed  the  mordery  for  a 
pardon,  but  the  witness  could  not  state  that  this  had  come  to  the 
Knowledge  of  the  prisoner ;  and  Cresswell,  J.,  allowed  this  statement 
to  be  given  in  evidence.  In  a  later  part  of  the  same  case  a  police- 
man stated,  that  soon  after  the  prisoner  had  been  taken  into  custodvt 
and  before  the  6th  of  December,  the  prisoner  requested  that  he  would 
let  him  know  if  any  reward  should  be  offered,  or  any  papers  pub- 
lished concerning  tne  murder,  and  that  he  would  bring  any  siidli 
papers  to  him  as  soon  as  they  were  printed.  On  the  6th  of 
December,  it  was  generally  known  that  tne  Secretary  of  State  had 
offisreda  reward  and  a  promise  of  fifee  pardon  to  any  of  the  ofienden^ 
except  such  as  had  struck  the  Uow,  and  on  the  13th,  the  witness 
gave  the  prisoner  one  of  the  printed  handbills,  which  ofiered  ICXNL 
reward  to  any  person,  who  should  give  such  information  as  dioold 
lead  to  the  discovery  and  conviction  of  the  murderers,  and  ''a 
pardon  to  an  accomplice,  not  being  the  person  who  actually  com- 
mitted the  murder,  who  shall  nve  such  information  as  shall  lead  to 
the  same  result"  Cresswell,  J.,  after  consulting  Patteson,  J.,  held 
that  a  statement  made  by  the  prisoner  to  the  witness  on  the  11th  of 
December  was  receivable.  In  a  still  later  rart  of  the  same  caae^  it 
appeuned  that  on  the  evening  of  the  10th  of  December,  the  prisoner 
said  that  he  saw  no  reason  why  he  should  sufier  fiMr  the  crime  of 
another,  and  as  government  had  offered  a  free  pardon  to  any  one  of 
the  parties  concerned,  who  had  not  struck  the  blow,  he  would  tell 
all  he  knew  about  the  matter.  Cresswell,  J. — ^  It  now  appears,  with 
sufiicient  clearness,  that  the  prisoner  in  making  the  statements 
ascribed  to  him,  was  influenced  by  the  hope  of  pardon  held  out  by 
authorized  pardes.  I  shall,  therefore,  reject  tne  evidence  of  aU 
statements  made  by  him  after  the  evening  of  the  10th  of  December, 


(v)  Hall'i  case,  in  nota  to  Lambe*i  caie,  refnaed  to  give  evidenoe,  he  wm  ooavicted 

2  liMch,  669.    But  where  a  person  had  npon  hit  own  confemoo.    Bei  v.  Bwley* 

heen  admitted  King's  evidence,  and  con-  2  Starlu  Ev.  13. 
fessed,  and  upon  the  trial  of  his  aoeompUces, 


831 


CHAP.  vi.^§  1.]  Of  Confessions  and  Admissions. 

and  expunge  firom  my  notes  such  as  have  already  been  giTen  in 
evidence."  {w) 

The  prisoner,  who  was  indicted  with  several  others  for  buighury,  Confewioo  by 
sent  for  a  magistrate,  to  tell  him  he  had  something  to  communicate  ^^^iC^er 
to  him.     The  mairistrate  acted  at  the  interview  with  great  caution,  had  been  ad* 


[iiceas 


and  warned  the  prisoner  not  to  say  anything  that  would  criminate  tboS^  Qi 
himself  as  what  he  said  would  be  taken  down  in  writine,  and  made  .naalSt^a 
use  of  against  him  on  his  trial  The  prisoner  replied  he  did  not  care,  cantioiifroin 
as  he  knew  that  the  witness  knew  aiL  Upon  cross-examination,  it  •  mBguxme, 
appeared  that  the  prisoner  had  been  confined,  after  his  arrest,  in  the 
same  cell  with  another  person,  charaed  with  the  same  crime,  who 
had  confessed  and  been  admitted  Queen's  evidence ;  the  prisoner 
was  aware  of  this,  and  it  was  to  that  he  alluded,  when  he  said  that 
he  knew  the  witness  knew  all ;  and  that  it  was  from  the  statement 
made  by  the  person  who  had  been  admitted  Queen's  evidence,  that 
the  prisoner  was  examined,  and  his  confession  taken  down.  It  was 
insisted,  that  under  these  circumstances,  the  confession  was  not  ad- 
missible, as  the  caution,  given  by  the  magistrate,  did  not  appear  to 
have  had  the  effect  of  removing  from  the  prisoner's  mind  all  the 
influences  which  would  have  invalidated  the  confession,  and  that 
there  was  a  reasonable  cause  to  lead  the  prisoner  to  believe  that  if 
he  made  a  confession,  he  would  be  put  in  the  same  situation  with 
the  other  person  who  had  done  so.  Crampton,  J.,  received  the 
confession,  observing,  that  the  magistrate  stated,  that  as  fiu*  as  he 
knew,  the  prisoner  came  forward  voluntarily;  that  a  mere  formal 
caution  fit>m  a  magistrate  would  not  be  sufficient  to  set  up  a  con- 
fession, if  it  appealed  that  such  confession  was  made  under  the 
distinct  impression  of  a  previous  promise  or  threat,  but  that  it  did 
not  appear  that  there  was  any  previous  inducement  whatever.  If 
there  were  any  threats  made  use  of  before,  or  any  promises  held 
out,  the  distinct  caution  given  by  the  magistrate,  was  sufficient  to 
obviate  them.     It  was  in  effect  telling  the  prisoner,  that  he  would 

St  no  benefit  from  his  confession,  and  that  ne  should  consequently 
imiss  firom  his  mind,  all  expectation  of  getting  any,  if  any  such  be 
had.(«) 

As  to  what  shall  be  considered  as  a  threat,  saying  to  a  prisoner  Threaia  and 
that  it  would  be  worse  for  him  if  he  did  not  confess,  is  sufficient  vMnaoct. 
to  exclude  a  confession,  (y)   So  a  confession  induced  by  saying, 
**  Unless  you  give  me  a  more  satisfactorv  account,  I  will  take  you 
before  a  magistrate,"  or  (2)  by  saving,  ^^  Inat  unfortunate  watch  has 
been  found,  and  if  you  do  not  tell  me  who  your  partner  was,  I  will 
commit  you  to  prison  as  soon  as  we  get  to  Newcastle;  you  are 
a  damned  villain,  and  the  gallows  is  painted  in  your  fiice,''(a)  can- 
not be  given  in  evidence.     So  where  a  prosecutrix  said  to  her  Griffiths*  case, 
servant  girl,  who  was  in  custody  on  a  chaiige  of  administering 


(w)  Beg.  e.  Boswell,  1  C.  &  liars. 
584. 

(x)  Berigan*s  case,  Joy,  27.  1  Ir.  Circ. 
Rep.  177.  In  this  case  there  were  similar 
confessioDS  made  by  all  the  prisoners,  under 
eircumstancos  precisely  similar,  and  they 
were  all  admitted.  '*  It  is  not  improbable,^ 
ohserres  Mr.  Joj,  "  that  b  this  case  the 
prisoner  was  indoced  to  make  the  oon- 
fttiioo,  bj  what  his  feUow  prisoner  had 


done,  and  by  Am  baring  been  admitted 
Queen's  evidence,  but  no  promise,  threat 
or  inducement  was  held  out  by  any  person 
in  authority  calculated  to  make  his  confes* 
sion  untrue.**  Joy,  28. 

(^>  2  East,  P.  C.  c  16^  s.  94,  p.  669. 

{x)  Thompson's  case,  1  Leach,  291. 

(a)  Rex  9.  Pttratt,  4  C.  &  P.  570^ 
AldenoB,  J. 
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W&ere  the 
words  used  are 
ambiguous. 


Under  false 
imprisonment. 


Wriiifht's  case. 
AVoids  not 
amounting  to 
a  menace. 


firafessMin 
m«de  after  m 
fo-mer  tine 
•laduly  eb- 
tainccL 


poison  to  her,  ''Jane,  now  you  see  the  effects  of  your  wickedness; 
you  will  be  to  go  from  here  to  morrow  morning  to  Stourbridge  to 
the  magistrates,  and  not  return  again."  The  girl  answered, ''  Sooner 
than  I  will  go  from  here  or  any  where  else,  I  will  tell  the  truth ;" 
and  the  prosecutrix  said  **  that  is  what  I  want,"  and  the  prisoner  then 
made  a  statement ;  it  was  held  that  the  statement  was  madmissible, 
because  it  was  made  to  prevent  her  being  taken  before  the  magis- 
trates, {b) 

If  the  words  used  to  a  prisoner  be  such  that  he  mi^ht  conader 
them  as  a  threat,  a  confession  is  not  admissible.  The  prisoner  beine 
in  custody  on  a  charge  of  arson,  he  was  told  that  ''  he  ought  to  tell 
whatever  was  the  truth,  but  he  must  be  very  careful,  as  he  was  sure 
to  be  committed,"  on  which  he  made  a  statement  Taunton,  J., 
doubted  whether  the  words  used  might  not  be  construed  as  a  threat, 
and  having  consulted  Litdedale,  J.,  said,  "  We  think  as  the  words 
were  so  ambiguous,  that  they  might  be  considered  by  the  prisoner 
as  a  threat,  the  evidence  ought  not  to  be  given."  (c) 

Where  a  prisoner  had  been  taken  into  custody  by  a  constable 
without  a  warrant,  and  detained  by  him  in  durance  for  four  days, 
and  during  his  confinement,  a  confession  was  obtained  under  certain 
promises,  and  on  the  part  of  the  prosecution  it  was  attempted  to  be 
shown,  that  the  confession  was  voluntary,  and  not  made  under  siich 

Eromises:  Holroyd,  J.,  said, ''  Even  if  thiat  were  so,  the  tact  of  its 
avine  been  made  while  in  unlawful  custody 9  rendered  it  unavailing,* 
and  there  being  no  sufficient  evidence  without  it,  he  directed  an 
acQuittal.  (d) 

Where  the  prisoner  was  indicted  for  sheep  stealing,  and  prior  to 
his  examination  before  the  magistrate,  his  wife  volunteered  a  con- 
fession of  the  particulars  of  the  robbery ;  and  on  the  prisoner  beii^ 
brought  up  for  examination,  the  magisirate  told  him  that  his  wife 
had  already  confessed  the  whole,  and  that  there  was  quite  case 
enouffh  against  him  to  send  a  bill  before  a  grand  iury ;  and  then 
asked  him  what  he  had  to  say.  The  prisoner  immediately  confessed 
his  guilt,  and  stated  several  facts,  which  had  been  previously  de- 

r^  to  by  his  wife.  It  was  objected  that  this  confession  could  not 
received,  inasmuch  as  the  magistrate's  address  to  the  prisoner 
when  he  was  brought  before  him  to  be  examined,  was  in  the  nature 
of  a  menace.  But  Parke,  J.,  overruled  the  objection,  saying  he 
considered  it  rather  as  a  caution,  {e) 

If  a  confession  has  been  obtained  from  the  prisoner  by  iKidue 
means,  any  statement  afterwards  made  by  him  imder  the  influcDoe 
of  that  confession,  cannot  be  admitted  as  evidence. 

In  the  case  of  Rex  v.  Nutey  (f)  the  prisoner  was  suspected  c^ 
setting  fire  to  an  outhouse ;  her  mistress  pressed  her  to  confess^  and 
told  her  among  other  thines,  if  she  would  repent  and  confess^  God 
would   forgive  her,  but  she  concealed  from  her  that  she   would 

(ft)  Rex  e.  Griffiths,  M8S.  C.  &  O. 
Worcester  Sum.  Ass.  1832,  Bosanquet,  J. 
S.  C.  as  Rex  e.  Richards,  5  C  &  P.  318. 
See  this  case  more  fully,  poti^  p.  838. 

(c)  Rex  9.  Williams,  Gloucester  Spr. 
Ass.  1832,  MSS.  C  S.  G.     See  this  case,      nor  m  any  respect  to  prejudice  himeetf." 
;^<,  p.  870.  1  PhilL  £v.  407,  and  see  Rex  e.  TV»b. 

*  {d  )  Ackroyil*s  case,  1  Lew.  49.     This      ton,  pott,  ]».  847. 
decision  has  been  questioned;  tod  it  has  (e)  Wright's  case,  1  Lew.  48. 

been  observed,  that  *<iftheprisoiior  were  to  {/)  1  Sura.  J.^Dojl  &  Wim.  lOML 


believe  the  apprehenaioB  nnlawfbl,  thai 
would  make  him  careful  not  to  disclose 
anything  against  himself;  if  he  dioald 
suppose  it  lawlul,  that  also  would  make 
him  careful  not  to  make  his  sttoation 
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not  foTffive  her  herself:  she  confessed.     The  next  day,  another 

E arson  m  her  mistress's  sight,  though  out  of  her  hearing,  told  her, 
er  mistress  said  she  had  confessed,  and  drew  from  her  a  second  con- 
fession. Lord  Eldon,  C.  J.,  allowed  the  confessions  in  evidence, 
and  the  prisoner  was  convicted.   The  jury  on  having  the  confessions 

Eut  to  ttiem,  said  they  thought  the  first  confession  made  under  a 
ope  of  favour  here,  and  the  second  under  the  influence  of  having 
made  the  first  On  a  case  reserved,  the  Judges  held  these  points 
were  not  for  the  jury,  but  if  Lord  Eldon  agreed  with  the  jury,  which 
he  did,  the  confessions  were  not  receivable;  but  many  of  them 
thought  the  expressions  not  calculated  to  raise  hope  of  favour  here, 
and  if  not,  the  confessions  were  evidence.  So  in  Ilex  v.  Sexton^  (g)  Seiton*t  case. 
a  confession  had  been  improperly  obttdned,  by  giving  the  prisoner 
two  glasses  of  gin :  the  officer  to  whom  it  had  been  made,  read  it 
over  to  the  prisoner  before  the  committing  magistrate,  who  told  the 

{msoner  the  offence  imputed  to  him,  aroctecT  his  life,  and  a  con- 
ession  mi^ht  do  him  harm.  The  prisoner  said,  that  what  had  been 
read  to  him  was  the  truth,  and  siened  the  paper.  Best,  J.,  con- 
sidered the  second  confession,  as  well  as  the  first,  inadmissible ;  and 
said,  that  had  the  magistrate  known   the  officer  had  given  the 

Erisoner  gin,  he  would,  no  doubt,  have  told  the  prisoner  that  what 
e  had  already  said,  could  not  be  given  in  evidence  against  him,  and 
that  it  was  for  him  to  consider,  whether  he  would  make  a  second 
Confession.  If  the  prisoner  had  been  told  this,  what  he  afterwards 
said  would  be  evidence  ao^ainst  him:  but  for  want  of  this  in- 
formation, he  might  think  that  he  could  not  make  his  case  worse 
than  he  had  already  made  it,  and  under  this  impression  might  sign 
the  confession  before  the  magistrate. 

Where  hopes  of  favour  had  been  given,  and  the  prisoner  refused  After  promues 
tSefore  the  magistrate  to  confess,  except  upon  conditions,  Mr.  J.  BuUer  ®^^*^?^  ****" 
observed,  that  there  must  be  very  strong  evidence  of  an  explicit  ^pUcitwarn- 
warning  by  the  magistrate  not  to  rely  on  any  expected  favour  on  ing  and 
that  account,  and  it  ought  most  clearly  to  appear,  that  the  prisoner  c'nt^on. 
thoroughly  understood  such  warning  before  his  subsequent  confes- 
sion could  be  given  in  evidence.  (A)    And  where  it  appeared  that,  Siiuth*i 
before  a  prisoner  was  asked  what  he  had  to  say,  he  was  particularly 
cautionea  by  the  magistrate  not  to  say  anything  that  would  injure 
himself,  for  whatever  he  said  would  be  taken  down,  and  ffiven  in 
evidence  against  him ;  but  it  also  appeared  that  a  constable,  who 
had  previously  induced  the  prisoner  to  make  a  confession  to  him  by 
telUng  him  it  would  be  better  to  confess,  had  been  examined  before 
the  magistrate,  and  in  his  examination  had  stated  that  he  had  told 
the  prisoner  that  it  would  be  better  to  confess,  and  had  also  stated 
all  the  prisoner  had  said  to  him  in  consequence ;  all  which  had  been 
taken  down,  and  read  over  to  the  prisoner  before  he  made  his  state- 
ment ;  Littledale,  J.,  refused  to  allow  the  statement  to  be  given  in 
evidence,  as  the  caution  given  by  the  magistrate  was  not  sufficient 
to  obviate  the  effect  of  the  inducement  used  by  the  constable.  {$) 


Of)  1  Burn.  J.,  Doyl.  &  Wms.  1086.  giyon  in  tbis  case  not  to  rely  on  tbe  pro- 

(A)  2  East,  P.  C.  658.  mise   made,   but  tbat   by   receiving   tbe 

(f )  Rex  V.  Smith,  Worcester  Spr.  Ass.  previous  confession  in  eviaence  tbe  magis- 

1830,  MS.  C.  8.  O.    It  is  to  be  observed,  trate  treated  it  as  if  it  bad  been  properly 

that  not  only  was  there  no  express  caution  obtained,  and  tbe  prisoner  might  tnercfore 

VOL.  IL                                                H  H  H 


934  Of  Evidence.  [book  vi. 

So  where  the  prosecutor,  before  the  prisoner  was  taken  before  a 
magistrate,  promised  him  that  if  he  would  tell  the  truth  he  would  do 
what  he  could  for  him ;  and  when  before  the  magistrate,  who  was  not 
informed  of  this  promise,  he  was  cautioned  not  to  say  anything  to 
criminate  himsel£  Park,  J.  A^  J.,  thought  the  confession  made 
before  the  maffistrate  scarcely  admissible,  as  there  should  have  been 
an  explicit  and  express  warning  aoainst  the  promise  which  had  been 
made  by  the  prosecutor.  (J)  So  where  a  confession  had  been 
obtained  from  a  prisoner,  after  his  apprehension,  by  his  master  and  a 
magistrate,  by  menaces  and  promises,  and  when  the  prisoner  was  in 
gaol  the  witness,  who  was  also  a  magistrate,  went  to  him,  and  the 
prisoner  in  his  presence  signed  a  written  confession ;  but  it  did  not 
appear  that  he  was  cautioned,  nor  what  length  of  time  had  elapsed 
after  the  former  confession ;  and  the  witness  stated  that  he  belieyed 
that  the  written  confession,  taken  by  him  from  the  prisoner,  was 
given  in  consequence  of  the  impressions  previously  made  on  his 
mind  by  his  master ;  the  confession  was  rejected,  {k) 
Sberriiiffton*8  Upon  an  indictment  for  murder  it  appeared  that  the  prisoner 
rnTixm^idoii  ^^^'^^^  *^  *  collierv,  and  some  suspicion  havingfallen upon  him,  the 
hubeen  Overlooker  chaiigea  him  with  the  murder.    The  prisoner  denied 

oUiined  by  an  haviuff  been  near  the  place.    Presendy  the  overlooker  called  his 
IberemiSt      attention  to  certmn  statements  made  by  his  wife  and  sister,  which 
to  be  strong      Were  inconsistent  with  his  own ;  and  added,  ^^  There  is  no  doubt 
eridenoe  to       thou  wilt  be  found  guilty ;  it  will  be  better  for  you  if  you  will  con- 
Liprenlon        fess."    A  Constable  then  came  in,  and  said  to  the  overlooker,  in  a 
under  wbicb  it  tone  loud  enough  for  the  prisoner  to  hear,  ^*  Robert,  do  not  make 
'^^  "!^L^"   '^^  ^'^y  promises.**    The  prisoner  then  made  a  confession.     Patte- 
r^bl^uent"'  ^">  '^^  "  That  will  not  do.     The  constable  ought  to  have  done 
confession  can   Something  to  remove  the  impression  from  the  prisoners  mind."    The 
be  received.      overlooker,  in  about  ten  mmutes,  delivered  tne  prisoner  to  the  con- 
stable of  the  township.     The  constable  stated,  that  when  he  received 
the  prisoner,  the  overlooker  told  him  (but  not  in  the  prisoner's 
heannff),  that  the  prisoner  had  confessed.  That  he  took  the  prisoner 
to  his  house,  and  tliere  said,  **  I  believe  Sherrington  has  murdered  a 
man  in  a  brutal  manner."    That  the  wife  and  brother  of  the  prisoner 
were  there,  and  said  to  the  prisoner,  ^*  What  made  thee  go  near  the 
cabin  T*    That  the  prisoner  in  answer  made  a  statement  similar  in 
effect  to  the  one  he  nad  made  before.    That  he  used  neither  pro* 
mise  nor  threat  to  induce  the  prisoner  to  say  anything.     But  that 
he  did  not  caution  him.     That  it  was  not  more  than  five  minutes 
after  he  received  the  prisoner  into  his  charge  that  the  prisoner  made 
the  statement     That  he  was  not  aware  that  the  overlooker  had  heU 
out  any  inducement    That  the  overlooker  was  not  present  when 
the  statement  was  made.     For  the  prisoner  it  was  submitted  that  the 
second  confession  must  be  taken  to  have  been  made  under  the  same 
influence  as  the  first     Patteson,  J.,  '^  There  ought  to  be  strong  evi- 
dence to  show  that  the  impression  under  which  the  first  confessioa 
was  made,  was  afterwards  removed,  before  the  second  confession  can 


well  conceive  that  a  subseonent  confession  Ass.  1829,  MSS.  C.  S.  G.    The 

could  do  bim  no  injurv,  and  might  possibly  Judge  left  it  to  the  jury  to  say  whether  the 

he  better  for  him  ;  and  see  the  ruling  of  the  prisoner  had  sufficient  warning  before  the 

same  learned  Judge  in  Rex  e.  Gilham,  justice  or  not  This  couneseemsto have  heea 

poU,  p.  851 .  erroneous.    See  Rex  e.  Note,  aii<e»  p.  833. 

{j)  Rex  V,  Compson,  Worcester  Spr.  (k)  fieU*8ca8e,Jo7,7i,Bi'NaU.  Et.43. 
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be  receivecL  I  am  of  opinion,  in  this  case^  that  the  prisoner  must 
be  considered  to  have  made  the  second  confession  under  the  same 
influence  as  he  made  the  first ;  the  interval  of  time  being  too  short 
to  allow  of  the  supposition  that  it  was  the  result  of  reflection  and 
voluntary  determination :"  and  the  statement  was  rejected.  (/) 

And  so  where  the  prisoner  was  indicted  for  stealing  two  hams,  and  MeynelVt 

the  constable,  having  a  search  warrant,  found  the  hams  in  the  pri-  Comfessioikin 
soner's  house,  and  Uiereupon,  in  the  presence  of  one  of  the  prose-  *^?E??"^*^ 
cutors,  said  to  the  prisoner,  ^*  You  had  better  tell  all  about  it ;"  the  n«nt^  t*^ 
prisoner  then  made  a  confession ;  which  it  was  admitted  could  not  be  moraing. 
received  in  evidence.     In  the  afternoon  of  the  same  day  another  of 
the  prosecutors  went  to  the  house  of  the  prisoner  and  entered  into 
conversation  with  her  about  the  hams,  when  she  repeated  the  con- 
fession she  had  made  to  the  constable  in  the  morning,  but  no  pro- 
mise or  menace  was  on  this  occasion  held  out  to  her.     Taunton,  J., 
said,  **  I  am  clearly  of  opinion,  that  the  confession  is  not  receivable ; 
it  being  impossible  to  say  that  it  was  not  induced  by  the  promise 
which  me  constable  made  to  her  in  the  morning.**  (tn) 

So  where  the  prisoner  was  indicted  for  stealing  money,  the  pro-  Hewett*8  case. 

Srty  of  Mrs.  Cooper,  her  mbtress :  the  money  was  stolen  on  a  Inducement 
onday  evening,  and  the  prisoner  being  suspected,  Mrs.  Cooper  told  ®"  *^.®  Monday 
her  on  that  evening  that  she  would  forgive  ner  if  she  told  the  truth ;  ^tJ^^n^e" 
on  the  next  day,  Tuesday,  the  prisoner  was  taken  before  a  magis-  Wednesday 
trate,  but  Mrs.  Cooper  not  appearing  against  her  she  was  discharged  withouteiprefi 
and  placed  under  her  brother's  care ;  after  that  she  made  a  state-  ^^^  ^^ 
ment     Mrs.  Cooper  did  not  on  the  Tuesday  tell  the  prisoner  that 
she  would  not  forgive  her,  nor  that  anything  she  said  would  be  given 
in  evidence  against  her ;  and  Patteson,  J.,  held  that  this  statement 
could  not  be  given  in  evidence.      On  the  Wednesday  morning 
Houlton,  a  superintendent  of  police,  went  with  Mrs.  Cooper  to  the 
Bridewell  where  the  prisoner  was,  and  Houlton  told  the  prisoner,  in 
the  presence  of  Mrs.  Cooper,  that  she  was  not  bound  to  say  anything 
unless  she  liked,  and  that  if  she  had  anything  to  say  Mrs.  Cooper 
would  hear  her.     Houlton  did  not  know  at  this  time  that  Mrs. 
Cooper  had  promised  to  forgive  her  if  she  would  tell  the  truth,  and 
he  did  not  tell  the  prisoner  that  if  she  said  anything  it  might  be 
given  in  evidence  against  her.     Patteson,  J.,  after  observing  that 
MeynelCs  case   (n)   was  the  nearest  to  the  present,  added,  ^'I 
think  that  the  statement  of  the  prisoner  is  not  receivable  in  evidence. 
If  Mrs.  Cooper  had  not  been  present  when  the  statement  was  made, 
it  might  have  been  difierent ;  but  I  think  that  as  Mrs.  Cooper  was 
present,  and  the  interval  of  time  was  only  from  the  Monday  to  the 
Wednesday,  the  impression  produced  by  Mrs.  Cooper's  promise  of 
forgiveness  on  the  Monday  evening  must  be  considered  as  still 
operating  on  the  prisoner's  mind."  (o) 

Where  a  person  in  superior  authority  holds  out  an  inducement  Coopeif s  cm 
to  a  prisoner  to  confess,  a  confession  made  to  a  person  in  inferior  Muwment 
authority  is  not  admissible,  especially  if  such  person  do  not  give  J^^^  "* 
the  prisoner  any  caution.     Upon  an  indictment  for  arson,  it  ap-  authority, 
peared  that  the  committing  magistrate  had  told  the  prisoner  that, 
if  he  would  make  a  disclosure,  ne  would  do  all  that  he  could  for 

(/)  Sbeirinffton'tcaM,  2  Lew.  123.  (n)  Supra. 

(m)  Meyndrs  ease,  2  Lew.  122.  (o)  Beg.  m  Hewett,  i  C.  &  Man.  534. 
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ConfeasioDS 
made  after  the 
effect  of  in- 
ducements 
have  been 
done  away  are 
admissible. 


When  such  are 
admissible. 


Hosier's  case. 


Olewes*  case. 
Inducement  by 


him.  The  prisoner,  after  he  was  committedy  made  a  statement  to 
the  turnkey  of  the  gaol,  who  had  held  out  no  inducement  to  him  to 
confess,  and  had  not  given  him  any  caution  not  to  confess.  Parkcy 
J.,  **  I  think  I  ousht  not  to  receive  the  evidence,  after  what  Mr. 
Simeon  (the  committing  magistrate)  said  to  the  prisoner,  more  es- 
pecially as  the  turnkey  did  not  give  any  caution  to  the  pri8oner.*'(ii) 

But  although  such  improper  inducements  may  have  been  hekl 
out  to  a  prisoner,  as  would  exclude  a  confession  made  under  their 
influence,  yet  if  the  Court,  taking  into  consideration  all  the  circum- 
stances of  the  case,  should  be  of  opinion  that  at  the  time  a  confession 
was  made,  such  inducements  had  ceased  to  operate  upon  the  mind 
of  the  prisoner,  such  confession  will  be  admissible.  In  determining 
whether  an  inducement  has  ceased  to  operate,  it  will  be  material  to 
consider  the  nature  of  such  inducement,  the  time  and  circumstances 
under  which  it  was  made,  the  situation  of  the  person  making  it,  the 
time  which  has  intervened  between  the  inducement  and  the  eon-- 
fession,  and  whether  there  has  been  any  caution  given,  and  if  so, 
whether  that  caution  has  been  given  generally,  or  ezpreaslyand 
specifically  with  reference  to  the  inducement  held  out.  Thus, 
where  it  appeared  that  the  prisoner,  on  being  taken  into  custody, 
had  been  told  by  a  person  wno  came  to  assist  the  constable,  that  it 
would  be  better  for  nim  to  confess,  but  that,  on  his  being  examined 
before  the  committing  magistrate  on  the  following  day,  he  was 
frequently  cautioned  by  the  magistrate  to  say  nothing  against 
himself,  a  confession  under  these  circumstances  before  the  magis- 
trate, was  held  to  be  clearly  admissible,  (o) 

Wbere  it  appeared  that  a  constable  told  the  prisoner  he  might  do 
himself  some  good  by  confessing;  and  the  prisoner  afterwards  asked 
the  magistrate  if  it  would  benefit  him  to  confess ;  on  which  the  magis- 
trate said  he  could  not  sav  it  would,  and  the  prisoner  then  declined 
confessing ;  but  afterwards  in  his  way  to  prison,  he  made  a  confes- 
sion to  another  constable ;  and  he  confessed  again  in  prison  to  an- 
other magistrate ;  the  Judges  were  unanimous  in  holmng,  that  the 
confessions  were  admissible  in  evidence,  on  the  ground  that  the 
magistrate's  answer  was  sufiicient  to  eflace  any  expectation  which 
the  constable  might  have  raised,  (p)  Nor  is  it  any  objection  to  a 
confession  made  before  a  magistrate,  that  the  prosecutor,  who  was 
present,  first  desired  the  prisoner  to  speak  the  truth,  and  suggested 
that  he  had  better  speak  out,  provided  the  magistrate  or  his  derik 
immediately  checkea  the  prosecutor,  desiring  the  prisoner  not  to 
re^rd  him,  but  to  say  what  he  thought  proper,  {q) 

Where  upon  an  indictment  for  murder,  it  appeared  that  the 
prisoner  had  sent  for  the  coroner,  desiring  to  make  some  statement; 


(n)  Rex  e.  Cooper,  5  C.  &  P.  535. 
The  reporters  obeenre,  **  If  a  person  of 
inferior  authority  cautions  a  prisoner  not  to 
confess,  after  an  inducement  held  out  by  a 
person  of  superior  authority,  it  is  iniMrtant 
to  consider  whether  a  statement  maae  by  a 
prisoner  under  such  chrcumstances  would 
be  receivable  ;  as  it  seems  to  be  but  a  fair 
cooclusion  that  what  was  said  to  the  pri- 
soner bv  the  magistrate  would  be  much 
more  likely  to  operate  on  his  mind  than 
anythinff  subsequently  said  by  a  constable.*' 
It  may  be  added,  that  as  the  inferior  can 


have  no  control  over  the  superior,  it  is 
difficult  to  see  how  any  caotion  by  the 
inferior  could  do  away  with  the  effect 
of  the  inducement  by  the  sapmor,  ss 
the  prisoner  must  be  aware  that  toe  inlMor 
could  have  no  power  to  prevent  the  superior 
from  carrying  his  promise  into  eflecL 
See  the  ruling  of  Littledale,  X,  in  Rex  «. 
Gilham,/Ms^p.851.  C.  &  O. 

(o)  Rex  e.  Lingato,  1   PhiL  £v.  410 
Bayley,  J. 

( p)  Rex  e.  Rosier,  1  Phil.  Ev.  411. 

{q)  Rex  V.  Edwards.  1  Phil.  Ev.  411. 
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the  coroDer  told  him  that  any  confession  that  he  made  would  be  a  magistrate 
produced  aeainst  him  on  the  trial,  and  that  no  hope  or  promise  of  ^^  removed 
pardon  coukl  be  held  out  to  him,  either  by  the  government,  or  by  qJJ^J^nmiu- 
any  one  else.     Preyious  to  this  time  a  magistrate  had  had  an  inter-  nication  from 
view  with  the  prisoner,  and  had  told  him  mat  if  he  was  not  the  man  the  same  ma. 
that  struck  the  fatal  blow,  he  would  use  all  his  endeavours  to  prevent  S^*trate. 
any  ill  consequences  from  falling  on  him,  if  he  would  disclose  what 
he  knew  of  the  murders,  and  that  there  were  so  many  persons  con- 
cerned in  the  transaction  that  it  would  be  made  known  by  some  or 
other  of  them.    The  magistrate  wrote  a  letter  to  the  Secretaiy  of 
State  for  the  Home  Department,  to  which  he  received  an  answer, 
stating,  that  mercy  could  not  be  extended  to  the  prisoner,  for  rea- 
sons that  were  therein  mentioned;  which  answer  he  communicated 
to  the  prisoner:  all  this  occurred  before  the  prisoner  sent  for  the 
coroner.     It  was  objected  that,  although  the  mducement  that  the 
magistrate  would  interest  himself  with  the  government  had  been 
removed,  yet  there  were  two  other  inducements ;  first,  the  hope  that 
would  arise  from  the  personal  endeavours  of  the  magistrate ;  and, 
secondly,  the  fear  that  if  the  prisoner  did  not  confess,  some  one  else 
would  tell  before  him.     Littledale,  J.  '^  I  think  that  this  declaration 
is  clearly  admissible.     I  think  that  the  conversation  with  the  magis- 
trate, after  he  received  the  Secretary  of  State's  letter,  and  the  cau- 
tion given  by  the  coroner,  must  be  taken  to  have  completely  put  an 
end  to  all  the  hopes  that  had  been  held  out.''(r)  So  where  a  prisoner,  Howes'  case, 
when  before  a  magistrate,  stated  that  he  had  confessed  to  two  con- 
stables, who  were  then  present,  and  did  not  denv  what  the  prisoner 
said,  in  consequence  of  their  having  told  him  tnat  two  others  had 
split,  and  that  he  might  as  well,  and  that,  if  he  told  all,  he  would  be 
acquitted ;  and  the  magistrate  told  him  that  he  need  not  say  any- 
thing before  him,  unless  he  pleased,  and  that  his  confession  would 
do  mm  no  good,  but  that  he  would  be  committed  to  prison  to  take 
his  trial ;  it  was  held,  that  his  confession,  made  before  the  magistrate, 
was  admissible,  as  it  could  not  be  said  to  result  from  the  same 
influence  as  his  confession  to  the  constables,  (s)   So  where  a  prisoner,  Bryan's  case, 
when  in  custody,  said  to  a  magistrate  that  he  wished  to  see  his 
priest,  and  the  priest  stated  that,  observing  that  the  prisoner  ap- 
peared greatly  asitated,  he  said  to  him,  ^^  the  evidence  at  the  inquest 
was  so  dear  agamst  you,  there  can  be  no  doubt  you  are  the  guilty 
man."    The  prisoner  dien  stated  something  to  the  priest,  who 
thereupon  asked  the  prisoner  whether  he  had  any  objection  to  state 
to  the  magistrate  what  he  had  stated  to  him  ?    The  prisoner  said 
he  had  not,  and  the  magistrate  being  called  in,  the  prisoner  repeated 
in  his  presence  what  he  had  stated  to  the  priest     It  was  objected 
that  this  could  not  be  admitted:  whereupon  the  magistrate  was 
recalled,  and  stated,  that  on  the  evening  of  the  day,  on  which  he  had 
the  said  interview  with  the  prisoner,  he  cautioned  him  not  to  say 
anything  to  him  or  to  the  pohce  to  criminate  himself.     The  magis- 
trate was  then  allowed  to  state  what  the  prisoner  said  to  him  on  this 
occasion,  which  appeared  to  be  in  every  respect  the  same  as  what 
he  had  stated  in  the  previous  interview.    The  prisoner  was  con- 


(r)  Rex  r.  Clewes,  4  C.  &  P.  221. 

(0  Rex  f.  Howes,  6  C.  &  P.  404,  Lord  Denman,  C.  J. 
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taking  before  a 
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done  away  by 
actually  taking 
thither. 


KicholVa  case. 
Bfleot  of  in- 
ducement  done 
away  by  lapse 
of  time. 


Guilds 


General  rule. 


victed^  and  eleven  of  the  judges  of  Ireland  held  the  convictkiii 

right  (0 

Where  a  prosecutrix  said  to  her  servant-girl^  who  was  in  custody 

of  a  private  person  in  her  house^  at  night,  on  a  ehaige  of  administer- 
ing poison,  ^' Jane,  now  you  see  the  effects  of  your  wickedness; 
you  will  be  to  go  firom  here  to-morrow  morning  to  Stourbridge,  to 
the  magistrates,  and  not  return  again  f  on  which  the  giri  said, 
**  Sooner  than  I  will  go  from  here,  or  any  where  else,  I  will  tell  the 
truth ;"  to  which  the  prosecutrix  answered,  "  That  is  all  I  want."  A 
statement  then  made  'was  held  inadmissible.  On  the  following 
morning  a  constable  came  to  the  house,  and  while  there,  withoot 
giving  her  any  caution,  said  to  the  girl,  **  My  dear  giri,  where  did 
vou  get  the  stuff  from  that  you  put  in  the  tea  and  coflfee?"  It  was 
held  that  what  was  then  said  must  be  considered  as  being  under  the 
influence  of  what  was  said  the  night  before,  because  she  was  still  in 
the  house,  and  still  in  the  hopes  tnat  she  might  not  be  taken  before 
the  ma^strates.  The  constable  afterwards  took  her  to  Stourbridge^ 
and  while  on  the  way  thither  she  made  a  statement,  without  any 
caution  having  been  given,  or  any  inducement  having  been  held  oat 
to  her,  and  this  was  held  admissible,  because  the  only  hope  was  that 
she  should  not  be  taken  away  from  the  house,  and  this  must  have 
been  at  an  end  when  she  was  taken  away  by  the  constable.  (») 

Where  prisoners  were  taken  into  custouy  on  the  1st  of  October,  and 
on  that  day  the  prosecutor  frequently  told  them  it  would  be  better 
for  them  to  confess.  They  were  taken  before  a  magistrate  on  the 
3d,  when  they  were  told  that  they  were  not  bound  to  say  anything 
but  that  what  they  did  say  would  be  taken  down,  and  used  against 
them  on  their  trials.  They  each  made  a  statement  It  was  con- 
tended that,  as  the  the  prosecutor  did  not  tell  them  it  would  be 
better  to  confess  to  him,  but,  generally,  that  it  would  be  better  to 
confess,  that  the  confessions  to  the  magistrate  might  be  produced  by 
that  inducement ;  Littledale,  J.,  ^*  It  appears  to  me  that  the  exami- 
nations may  be  read.  If  I  could  see  tnat  the  influence  was  cond- 
nuing,  I  should  not  allow  them  to  be  read,  but  two  days  elapsed 
between  the  promise  and  the  confession.  If  the  prisoners  had  gone 
before  the  maf^strate  the  same  day,  I  should  have  thought  that  the 
influence  was  continuing.  I  think  it  would  make  no  difference  that  the 
promise  was  made  by  one  person,  but  the  confession  to  another."  (r) 
And  where  the  prisoner  had  been  induced  by  promises  of  fiivour  to 
make  a  confession,  which  was  for  that  cause  excluded,  but  about  five 
months  afterwards,  and  after  having  been  solemnly  warned  by  two 
magistrates  that  he  must  expect  death,  and  prepare  to  meet  it,  he 
again  made  a  full  confession,  this  latter  confession  was  admitted  in 
evidence,  {w)  In  this  case,  upon  much  consideration  the  rule  was 
stated  to  be  that,  although  an  oriQ;inal  confession  may  have  been 
obtained  by  improper  means,  yet  subsequent  confessions  of  the  same 
or  of  like  facts  may  be  admitted,  if  tne  Court  believes,  from  the 
length  of  time  intervening,  or  from  proper  warning  of  the  conse- 
quences of  confession,  or  from  other  circumstances,  that  the  delusive 
hopes  or  fears,  under  the  influence  of  which  the  original  confeaaon 

(0  Bryan's  case,  Joy,  73.    Jebb's  C.  &  (o)  Rex  o.  Nicbolls  and  Edwards.  Moa- 

P.  C.  167.  mouth  Spr.  Ass.  1330.  MSB.  C.  &  O. 

(ti)  Rex  V.  Jane  Griffiths,  MSS.  C  &  6.  (w)  Gaild*8  case.  5  HalsL  163,  168«  as 

S.  C.  bat  not  so  fully  reported  Rex  «.  stated  Greenl.  Ev.  257. 
Richards,  5  C.  &  P.  318,  Bosanquet,  J. 
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was  obtained,  were  entirely  dispelled,  (x)  In  the  absence  of  any 
such  circumstances  the  influence  of  the  motives,  proved  to  have  been 
ofiered,  will  be  presumed  to  continue,  and  to  have  produced  the 
confession,  unless  the  contrary  is*  shown  by  clear  evidence,  and  the 
confession  will  therefore  be  rejected,  (y) 

With  regard  to  the  persons,  whose  inducements  will  prevent  the  As  to  the 
admission  of  confessions,  it  should  seem,  that  all  who  are  eng^ed  in  p«J«>n»  ^^^^ 
the  apprehension,  prosecution,  or  exammation  of  a  prisoner,  are  con-  ^\  exclude 
sicierea  as  persons  of  such  aulbority,  that  their  inducements  will  confeniaoi. 
exclude  any  confession  thereby  obtained.    Thus  an  inducement 
held  out  by  the  prosecutor,  («)  the  prosecutor's  wife,  (a)  or  his 
attorney,  (b)  or  by  a  constable  or  other  officer,  (c)  or  some  person  as- 
sisting a  constable,  (d)  or  the  prosecutor  {e)  in  die  apprehension  or 
detention  of  the  prisoner,  or  by  a  magistrate  acting  in  the  business,  (/) 
or  other  magistrate,  (g)  or  ma^strate's  clerk,  (A)  or  by  a  gaoler  (hh) 
or  chaplain  of  a  gaol,  (AhA)  or  by  a  person  having  authority  over  the 
prisoner,  as  by  the  captain  of  a  vessel  to  one  of  nis  crew,  (t )  or  by  a 
master  or  mistress  to  a  servant,  (j)  or  by  a  person  having  authority 
in  the  matter,  (k)  or  by  a  penson  in  the  presence  of  one  in  autho- 
rity with  his  assent,  whether  direfct  or  implied,  (/)  will  be  sufficient 
to  exclude  a  confession  made  in  consequence  of  such  inducement 

A  person,  who  has  accompanied  the  prosecutor  in  pursuit  of  a  Penon  aocom- 
prisoner,  is  a  person  in  authonty,  so  that  his  inducement  will  exclude  panyiog  the 
a  confession.     The  prisoner  when  taken  into  custody,  was  told  by  a  ?JJJ^*^  " 
person,  who  had  accompanied  the   prosecutor  in  pursuit  of  the 
prisoner,  that  it  would  be  better  for  him  to  confess;  but  it  was 
urged  that,  as  he  was  a  person,  who  had  no  authority  to  interfere, 
the  confession  was  admissible.     Litdedale,  J. — ''That  applies  to 
mere  strangers;  here  the  person  went  with  the  prosecutor,  and 
was  acting  with  his  authonty  and  sancdon."    The  confession  was 
rejected,  (m) 

''  It  hais  Deen  argued,  that  a  confession  made  upon  the  promises  Penon  sup- 
er threats  of  a  person  erroneously  believed  by  the  prisoner  to  possess  P<»«*  ^^^ 
authority,  the  person  assuming  to  act  in  the  capacity  of  an  officer  or  "*"  "*  ^^^' 
pnagbtrate,  ought,  upon  the  same  principle  (on  which  confessions  to 
persons  having  authority  are  rejected)  to  be  excluded.    The  prin- 
ciple itself  would  seem  to  include  such  a  case ;  but  the  point  is 
not  known  to  have  received  any  judicial  consideradon."  (n) 

S39. 

(AA)  Rex  e.  Oilhanu  p^  p.  S4S. 

Ihhh)  Rex  9.  GUham,  Mftro. 

(t)  Rex  V,  Pamtt,  4  C.  &  P.  670. 

(  i)  Rex  V.  Upchurcb,  supra*  Reg.  v. 
Taylor,  8  a  &  P.  733. 

<A)  1  PhilL  £▼  407. 

(I)  Reg.  9.  Taylor,  supra,  Bex  «. 
Pountney,  7  C  &  P.  302. 

(m)  Kexv.Stacey,  Monmoalh  Spr.  Av. 
1830,  MSS.  C.  S.  G. 

(a)  GreenL  £▼.  258.  As  the  question 
tarns  upon  the  effect  prodaoed  apon  the 
mind  or  the  prisoner,  and  as  that  effect 
must  be  the  same,  whether  the  party  be  an 
officer  or  not,  prorided  the  prisoner  belieyed 
him  to  be  so,  it  shodd  seem  that  a  confession 
under  such  drcumstanoes  ought  not  to 
be  admitted.    In  considering  these  ques- 


(x)  GreenL  E?.  257,  citing  Gaad*h 
6  Halst.  180. 

(y)Greenl.  £▼.  257,  citing  RoberU' 
case,  1  Derereux  R.  259,  264. 

(z)  Thompson*s  case,  1  Leach,  291, 
ants,  p.  831.  Cass*s  case,  ibid.,  293,  note 
(a),  ants,  p,  827,  and  many  other  cases. 

(a)  Rex  V.  Upchurch.  R.  &  M.  C.  C.  R. 
4l66f  post,  p.  841. 

(k)  1  Pbfll.  £▼.  407. 

(c)  Rex  9.  Sexton,  1  Bum.  J.,  D.  & 
Wms.  1086. 

(d)  \  Phill.  £▼.  407. 

(e)  Rex  V.  Stacey,  MSS.  C.  8.  G., 
imfira,  note  (jm). 

(/)  1  Phill.  £v.  407. 
(^>  Rex  9.  Clewes,  4  C.  &  P.  221,  ants, 
p.  837. 

(A)  Bex  9.  Drew,  8  C.  &  P.  I4D, aute,  p. 
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loduceinentf 
mod  in  the 
presence  and 
with  the  nnc- 
tlon  of  persons 
in  authority. 


If  a  confession  be  obtained  by  means  of  any  improper  induoemeal 
held  out  by  a  person  who  has  no  authority  in  the  presence  of  a 
person  having  authority,  and  with  his  consent,  it  is  not  admissible. 
And  it  is  not  necessary  that  the  person  having  such  authority  should 
express  his  consent  in  words ;  for  if  he  be  silent  he  will  be  presumed, 
as  he  did  not  express  his  dissent,  to  have  sanctioned  the  induce- 
ment. Where  the  constable,  who  took  the  prisoner  into  custody, 
was  present,  and  had  the  prisoner  in  custody  at  an  inn,  when  a  con- 
fession was  procured  by  mducements  held  out  by  the  inn-keeper, 
and  the  constable  being  present  did  not  caution  the  j)ri8oner  in  any 
way ;  Alderson,  B.,  said,  '^  I  have  a  very  strong  opinion  against  its 
admissibility ;  but  as  there  are  opinions  which  I  am  bound  to  respect, 
opposed  to  my  own,  I  think  I  had  better  receive  the  evidence ;  and 
if  It  should  become  necessaiy,  I  will  reserve  the  point  for  the  coii- 
Taylor'i  case,  sideration  of  the  Judges."  (q)  So  where  upon  an  indictment  for  setting 
fire  to  the  house  of  K.  Lyfbrd,  it  appeared  that  on  the  morning  of 
the  fire,  the  prisoner,  who  was  the  servant  of  the  prosecutor,  was 
sent  for  into  the  parlour,  in  which  Mrs.  Lyford  and  Mr.  Winders 
were ;  and  that  Mr.  Winders,  who  was  not  a  constable,  or  in  any 
o£Bce  or  authority,  said  to  the  prisoner,  **  You  had  better  tell  how 
you  did  it ;"  and  that  thereupon  she  made  an  answer.  Patteson,  J., 
said,  ^'  It  is  the  opinion  of  the  Judges,  that  evidence  of  any  confesaon  is 
receivable,  unless  there  has  been  some  inducement  hela  out  by  some 
person  in  authority  ;  and  in  this  case  I  should  have  received  the 
evidence  of  the  statement  made  to  Mr.  Winders,  if  the  inducement 
had  been  held  out  by  him  alone.    But  here  the  inducement  does  not 


tions  it  should  be  remembered  that  every 
person  has  authority  where  a  felony  has 
oeen  committed  to  arrest  the  party  who 
committed  it,  anUy  toL  p.  1,  593,  U  aeq, ;  in 
this  respect,  therefore,  a  private  individual 
and  a  constable  stand  upon  the  same  foot- 
ing, and  this  may  be  well  deserving  of  con- 
sideration in  cases  where  the  inducement  is 
held  out  in  the  absence  of  the  prosecutor  or 
an  officer.  If  a  private  person  after  a 
felony  had  been  committed,  were  to  tell 
a  person  not  in  custody  that  he  suspected 
him  of  the  felony,  and  that  if  he  would  con- 
fess he  would  let  him  go,  but  that  if  he 
would  not  he  would  apprehend  him,  it 
might,  it  is  conceived,  bo  well  contended 
that  a  confession  obtained  thereby  would  be 
inadmissible,  on  the  ground  that  the  party 
had  authority  to  apprehend,  and  was  in 
effect  a  constable  pro  Me  vice.  After  the 
recent  cases,  an  inducement  bv  a  private 
person,  it  should  seem,  can  onl^  be  consi- 
dered as  inoperative,  when  it  is  given  in  the 
presence  of^a  person  in  authority,  such 
person  expressing  his  dissent  to  it,  or  cau- 
tioning the  prisoner  against  trusting  to  it, 
or  where  it  is  given  to  a  prisoner  in  custody, 
no  one  baring  authority  being  present,  as  if  a 
private  person  were  to  advise  a  prisoner  in 
gaol  through  the  grating  to  confess,  or  send 
a  letter  to  him  to  the  same  effect.  **  The 
difficulty  experienced  in  this  matter,"  ob- 
serves Dr.  Greenleaf,  p.  259.  '*  seems  to 
have  arisen  from  the  endeavour  to  define 


and  settle,  ag  a  rub  of  hw,  the  frcU  wad 
drcumstances,  which  shall  be  deemed  nidi 
cases  to  have  influenced  the  mind  of  tl» 
prisoner  in  making  the  oonfessioa.  la  re- 
gard to  persons  in  authoritv  there  ii  noC 
much  room  to  doubt.  Public  policy,  a)ao^ 
requires  the  exclusion  of  oooKKaons  ol^ 
tained  by  means  of  inducements  held  out  bj 
sucii  persons.  Tet,  even  here  the  age* 
experience,  intelligence,  and  conatitDtio8i» 
both  physical  and  mental,  of  priaoners  ara«» 
various,  and  the  power  of  perfomuuBoe  to 
diflferent  in  the  different  pencns  pixmisii^, 
and  under  different  drcumstanoes  of  the 
prosecution,  that  the  rule  will  neceasarilj 
sometimes  fail  of  meeting  the  truth  of  the 
case.  But  as  it  b  thought  to  succeed  in  a 
large  minority  of  cases,  it  ia  wisely  adopted 
as  a  rule  of  law  applicable  to  them  alL 
Promises  and  threats  by  private  pecnaii, 
however,  not  being  found  so  uniform  in  their 
operation,  perhaps  may,  with  more  pro- 
prietY,  be  treated  as  mixed  questions  ofiaw 
and  fact ;  the  principle  of  law  that  tibe  oo^ 
fession  must  be  voluntary  being  strictly  ad* 
hered  to,  and  the  question  whether  tha 
promises  or  threats  of  the  private  iadhridnala 
who  employed  them  were  suiBcient  to 
overcome  the  mind  of  the  prisoner,  beia^ 
left  in  the  discretion  of  the  Judge  onder  the 
circumstances  of  the  case."    O.  S.  G. 

(o)  Rex  V.  Pountney,  7  a  &  P.  302. 
The  prisoners  were  acquitted. 
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rest  With  him  alone,  because  Mrs.  Lyford,  who  was  the  wife  of 
the  prosecutor  and  also  the  mistress  of  the  prisoner,  was  present 
with  Mr.  Winders,  and  must,  as  she  expressed  no  dissent,  be  taken  to 
have  sanctioned  the  inducement.  I  think  therefore,  that  the  induce- 
ment must  be  taken,  as  if  it  had  been  held  out  by  Mrs.  Lyford,  who 
was  a  person  in  authority  over  the  prisoner,  and  that  therefore  the 
evidence  is  inadmissible."  (|:)) 

On  an  indictment  for  a  miademeanor  in  attempting  to  set  fire  to  xjpchurch's 
her  master's  house,  it  appeared  that  the  prisoner,  a  eirl  aged  thirteen,  case, 
was  a  domestic  servant  to  the  prosecutor,  whose  wife  lived  with  him,  45^°^!|^ 
and  took  her  share  in  the  management  of  the  house.     After  the  agervant^^ 
attempt  to  set  fire  to  the  house  was  discovered,  the   prisoner's  through  hopes 
mistress,  in  the  absence  of  the  prosecutor,  said  to  her, "  Mary,  my  JJ"?,*"'^  , 
girl,  if  you  are  guilty  do  confess ;  it  will  perhaps  save  your  neck ;  ^^  ^^  ™ 
you  will  have  to  go  to  prison ;  if  William  H.  (another  person  sus-  master  and 
pected,   and  whom  the  prisoner  had  charged)  is  founa  clear,  the  P']|T?*?[," 
guilt  will  fall  on  you."     She  made  no  answer.     The  mistress  then  ^ 

said.  *^  Pray  tell  me  if  you  did  it.*'  The  prisoner  then  confessed. 
It  was  contended  on  the  part  of  the  prosecution,  that  the  wife  had 
no  authority,  real  or  apparent,  over  the  prisoner,  so  as  to  hold  out 
any  hope  which  could  influence  the  prisoner  to  make  a  &Ise  state- 
ment, in  order  that  her  life  might  be  spared,  and  therefore  that  the 
confession  was  admissible.     The  confession  was  admitted,  and  the 

Question  as  to  its  admissibility  reserved  for  the  consideration  of  the 
udges,  who  thought  the  confession  ought  not  to  have  been  re- 
ceived, (q) 

On  a  trial  for  setting  fire  to  a  house,  it  appeared  that  the  prisoner,  Simpson's  case, 
a  girl  about  fifteen  years  old,  was  a  servant  in  the  prosecutors  house,  The  confession 
and  that  soon  after  the  fire  was  put  out,  Handsley,  a  neighbour  of  of  •gW  fifteen 
the  prosecutor's,  said  to  the  prisoner,  *^I  doubt  you  have  set  this  ^^^^n^by 
house  on  fire  by  the  candle  between  the  laths."     She  said  she  did  many  appli- 
not     On  the  same  day,  Mrs.  Bowis,  who  lived  about  three  hundred  «•*«»«  V  the 

Srds  from  the  house  of  the  prosecutor,  and  who  was  the  mother  of  nUa^jukl 
rs.  Blackburn,  the  wife  of  me  prosecutor,  spoke  to  the  prisoner  in  neighboon, 
the  prosecutor's  house  in  the  presence  of  Mrs.  Blackburn,  who  was  S^"^**"?*** 
very  deaf,  and  the  prisoner's  mother,  and  told  her  she  had  better  promises^ Is  not 
comess  the  truth,  because  she  believed  it  was  her  that  fired  both  the  admissible, 
house  and  the  stack,  and  that  it  would  be  a  great  deal  the  worse  for 
her  if  she  did  not  confess.     The  prisoner  said  she  did  not     On 
the  same  day  the  prisoner  was  taken  before  a  magistrate  at  Spilsby. 
On  the  next  morning,  Mrs.  Bowis  saw  the  prisoner  again  on  the  road 
to  her  house.     Mrs.  Bowis  said  to  the  prisoner,  she  should  not  come 
to  her  house,  and  told  her  again  it  was  her  that  fired  both  the  house 
and  stack ;  slie  said  she  did  not  do  it.     Soon  afler,  Handsley  came 
up  and  joined  them,  and  said  to  the  prisoner,  "  Do'nt  be  so  bold, 
perhaps  you  will  have  to  go  to  Spilsby  to-morrow."    Spilsby  was  the 
place  where  the  magistrates  met.     lie  told  her  that  perhaps  some- 
Dody  will  come  forward  to-morrow  that  saw  you  do  it     She  took 
her  apron  up,  and  held  it  to  her  face  and  said  no  more.     She 
always  denied  it ;  and  when  Handsley  said  she  might  have  to  ffo  to 
SpilsW,  she  denied  it  again.     He  said,  *'  If  you  be  guilty,  ao  dons 
with  Mrs.  Bowis,  and  beg  your  master  and  mistress's  psraon,  and 

(  p)  Reg.  V.  Taylor,  8  C.  &  P.  733.     (9)  Rex  v.  Up<:hurch,  R.  &  M.  C.  C.  R.465. 
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get  away  and  be  better  in  future^  and  we  shall  not  seek  after  you  ;* 
and  be  said,  **  Never  mind  your  wages,  I'll  give  you  a  few  shillings 
out  of  my  pocket"  And  Efandsley  also  told  her  it  would  be  better 
for  her  to  confess.  After  he  went  away,  Mrs.  Bowls  went  with  the 
prisoner  to  Blackbum^s  house,  and  talked  to  her  about  the  fire  all 
the  way ;  and  after  they  got  there,  they  went  out  of  the  house,  and 
Mrs.  Bowis  said  to  the  prisoner,  ^'Now,  Sarah,  you  lighted  the 
bunch  of  matches,  and  put  it  into  the  thatch  of  the  house;"  befixe 
she  said  that,  she  told  the  prisoner  that  if  she  went  to  Spilsby  again 
she  would  be  a  great  deal  worse  off,  and  she  said  to  her  aeyeral 
times,  both  going  along  the  road  to  the  prosecutor's  house,  and  also 
in  the  house,  and  also  when  she  spoke  to  her  out  of  doors  that  it 
would  be  a  great  deal  better  for  her  if  she  would  confess,  and  a  great 
deal  worse  for  her  if  she  did  not  confess.  The  counsel  for  the 
prisoner  objected  to  evidence  being  given  of  what  the  prisoner  said, 
on  Mrs.  Bowis  charging  her  as  before  stated,  on  the  ground  that 
after  these  promises  and  threats  had  been  held  out  to  her,  her 
answer  coula  not  be  received  unless  she  had  a  caution.  Tor  the 
prosecution  it  was  contended  that  her  answer  might  be  received, 
because  Handsley  was  neither  a  constable,  nor  did  he  stand  in  any 
relation  to  the  prosecutor ;  and  though  Mrs.  Bowis  was  the  mother 
of  the  prosecutor's  wife,  yet  that  promises  and  threats  made  by  a 
person  standing  in  that  situation,  were  not  sufficient  to  exclude  a 
confession.  Littledale,  J.,  allowed  the  evidence  to  be  given,  bat 
reserved  the  question  for  the  opinion  of  the  Judges,  whether  it  ought 
to  have  been  received.  On  Mrs.  Bowis  saying  to  the  prisoner, 
**  Now,  Sarah,  you  lighted  the  bundle  of  matches,  and  put  it  into  the 
thatch,"  the  prisoner  said,  ''  Yes,  I  did."  Mrs.  Bowis  then  told 
Mrs.  Blackburn  what  had  passed,  and  Mrs.  Blackburn  then  came 
out,  and  then  Mrs.  Bowis,  in  the  presence  of  Mrs.  Blackburn,  asked 
the  prisoner  what  she  did  it  for;  whether  it  was  for  anything  against 
the  family  ?  She  said  *^  No.*'  Mrs.  Blackburn  asked  if  any  one  per- 
suaded her  to  it?  She  ssdd  *'No;"  she  said  she  had  no  malice. 
The  prisoner  in  her  defence  asserted  her  innocence,  and  said  that 
Mrs.  %owis  said  that  if  she  would  confess  to  it  she  should  have  her 
liberty,  and  she  added  that  she  did  it  on  purpose  to  get  her  liberty, 
and  mat  they  fiightened  her  to  do  it  The  jury  said  they  found 
the  prisoner  guilty  with  her  own  confession ;  but  Littledale,  J.,  told 
them  they  must  find  her  either  guilty  or  not  guilty,  and  then  they 
gave  a  verdict  of  guilty ;  and  all  the  Judges,  upon  a  case  reserved^ 
were  unanimously  of  opinion  that  the  confession  ought  not  to  have 
been  received,  and  that  the  conviction  was  bad.  (r) 


(r)  Rex  V.  SimpMn.  R.  &  M.  C  C.  R. 
410.  The  grounds  upon  which  this  de- 
cision proceeded  are  not  mentioned  in  the 
report,  and  the  real  import  of  the  case  does 
not  appear  to  be  correctly  abstracted  in  the 
text  Doolu,  as  observes  Mr.  Joy,  p.  9,  and 
after  abstracting  the  case  he  well  observes, 
**  that  it  was  in  the  prosecutor's  house,  and 
in  the  presence  of  the  prisoner's  mother, 
and  of  the  prisoner's  mistress,  a  person  in 
authority  over  her,  and  under  her  implied 
sanction,  that  the  prisoner  was  told  in  the 
first  instance  that  it  would  be  better  for  her 
to  Goo&ia.    So  in  the  conYersation  that  im- 


mediately elicited  the  confcstion,  iIm  m- 
ducement  was  held  out  in  the  prosecutor^ 
house,  [this  is  an  error,  it  was  after  **  thc^ 
went  out  of  the  house,"]  and  altlioagli  it 
does  not  appear  distinctly  whether  the  pR»- 
secutor  or  nb  wife  were  then  present,  [it 
Ia  clearly  to  be  inferred  that  thc^  were  not 

5 resent,  for  after  the  prisoner  said  "  I  cfid,* 
dn.  Bowis  told  Mrs.  Blackburn,  and  Am 
**  then  came  out**]  the  influence  canaed 
by  the  inducement  held  out  on  the  preeed- 
ing  morning,  in  the  presence  of  the  firoee^ 
cutor*s  wife,  and  in  his  house,  may  nerhapa 
be  oonsidered  to  have  cootinugd.  uoj,  10^ 
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With  regard  to  the  persons  whose  inducements  will  not  exclude  a  Row's  eate. 
confession,  the  following  cases  may  be  mentioned: — While  the  Induoonenti 
constable  who  apprehencfed  the  prisoner  had  him  in  custody  to  take  ^^^^^^^ 
him  before  a  magbtrate,  some  of  the  neighbours  who  had  nothing  nty. 
to  do  with  the  apprehension,  prosecution,  or  examination  of  the 
prisoner,  officiously  interfered,  and  admonished  the  prisoner  to  tell 
the  truth,  and  consider  his  family,  which  was  a  large  one.  No  answer 
or  observation  thereon  was  made  by  the  constable,  nor  did  the 
prisoner  answer  them,  but  he  desired  the  constable  to  call  upon  him 
in  an  hoiur  at  the  prison,  which  he  did,  and  there  the  prisoner  made 
a  full  confession,  which  was  received  in  evidence,  and  upon  a  case 
jfeserved,  the  Juc^s  present  agreed  that  the  evidence  was  admissible, 
and  the  conviction  right,  because  the  advice  to  confess  was  not 

fiven  or  sanctioned  by  any  person  who  had  any  concern  in  the 
usiness.  (s)  So  where  the  counsel  for  the  prisoner  objected  to  a  con- 
fession before  a  committing  magistrate,  and  offered  to  prove,  that 
the  wife  of  the  constable  had  told  the  prisoner,  some  days  before  the 
commitment,  that  it  would  be  better  for  him  to  confess,  Mr,  Barou 
Wood  overruled  the  objection,  and  admitted  the  confession,  (t) 

In  the  case  ot  Rex  v.  Eliz.  GibboMj  (u)  who  was  indicted  for  the  Gibbou* 
murder  of  her  bastard  child,  a  surgeon  was  called  to  prove  certain 
confessions  made  by  the  prisoner  to  him.  He  stated  that  he  had 
held  out  no  threat  or  promise  to  induce  her  to  confess ;  but  a  woman, 
who  was  present,  said  that  she  had  told  the  prisoner  she  had  better 
tell  all;  and  then  the  prisoner  made  certain  confessions  to  the 
surgeon.  It  was  objected,  that  as  the  confession  was  made  after  an 
inducement  held  out,  it  could  not  be  received  in  evidence ;  but  Park, 
J.  A.  J.,  after  consulting  Hullock,  B.,  held  that  as  no  inducement 
had  been  held  out  by  the  surgeon,  to  whom  the  confession  was 
made,  and  the  only  inducement  had  been  held  out  by  a  person 
having  no  authority,  it  must  be  presumed  that  the  confession  to  the 
surgeon  was  a  free  and  voluntary  one.  If  the  promise  had  been  held 
out  by  a  person  having  any  office  or  authonty,  as  the  prosecutor, 
constable,  &&,  the  case  would  be  different ;  but  here,  some  person 
having  no  authority  of  any  sort,  officiously  says,  you  had  better  con- 
fess.    No  confession  follows,  but  some  time  afterwards,  to  another 


and  11,  and  he  refers  to  Rex  v.  Upehnrch, 
ante,  p.  841,  and  Reg.  v.  Taylor,  ante, 
p.  840,  to  show  that  the  mistress  is  a  person 
in  authority.  It  may  be  observed,  also,  that 
Patteson,  J.,  held  m  Reg.  v.  Taylor,  that 
an  inducement  held  out  by  a  person  in  the 
presence  of  the  prisoner's  mistress  must  be 
taken  as  if  it  had  been  held  out  by  the 
mistress  herself,  from  which  H  may  be 
inferred  that  that  very  learned  Judfe  con- 
sidered the  person  holding  out  the  mduce- 
ment  as  the  aeent  for  that  purpose  of  the 
mistress.  In  that  case,  as  the  prosecutrix 
expressed  no  dissent,  she  was  taken  to 
have  sanctioned  the  inducement ;  so  in  the 
present  case  the  same  must  be  inferred  as 
to  the  inducement  first  held  out  in  the  pre- 
aenco  of  the  mistress,  and  as  by  her  conduct 
in  the  latter  part  of  the  transaction  the 
prosecutrix  sanctioned  what  Mrs.Bowis  had 
done  in  her  absence,  the  learned  Judges 
may  have  thought  that  Mrs.  Bowis  was  the 


a^^ent  of  the  prosecutrix  for  the  purpose  of 
discovering  uie  guilt  of  the  prisoner.  If  a 
person  were  expressly  employed  by  the 
prosecutor  to  discover  the  person  who  had 
committed  a  felony,  there  seems  ffood 
reason  why  he  should  be  considered  as 
a  person  having  so  much  to  do  with  the  ap- 
prehension and  prosecution  as  to  render  a 
confession  obtained  by  his  inducements  In- 
admissible.    See  Rex  Stacey,  onlt,  p.  839. 

c.  a  G. 

(«)  Rex  V.  Row,  Rnss.  &  Ry.  153.  See 
Rex  V,  Pountney,  anitt  p.  840,  and  Reg.  v. 
Taylor,  a»/e,  p.  840,  and  qu.  whether  as 
the  constable  not  only  expr^sed  no  dissent 
to  the  inducements  used,  but  by  ^ing 
to  the  prison  seems  to  have  sanctioned 
them,  there  was  not  ground  for  contending 
that  the  confession  was  improperly  obtaineoL 
C.  8.  G. 

{t)  Rex  V,  Hardwick,  1  Phil.  £v.  408. 

(u)  1  C.  &  P.  97. 
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person^  the  prisoner,  without  any  inducement  held  oat,  confesea* 
Tlie  learned  Judge  added,  that  he  and  Hullock,  B.,  had  not  tke 
least  doubt  that  the  evidence  was  admissible.  So  where  the  counsel 
for  the  prisoner,  proposed  to  show  that  the  prisoner,  being  locked  up 
alone  in  a  room  at  a  public-house,  was  told  by  a  man  Ijbat  another 
prisoner  had  told  all,  and  that  he  had  better  do  the  same  to  save  his 
neck:  and  that  on  this,  he  confessed.  It  was  held,  that  as  the 
promise,  (if  any)  was  by  a  person  wholly  without  authority,  the  sob- 
sequent  confession  to  the  constable,  who  had  held  out  no  iDdiiee- 
ment,  must  be  considered  as  voluntary,  and  was  therefore  admis- 
sible, (x) 

There  has  been  a  difference  of  opinion  among  the  Judges  whether 
a  confession  made  to  a  person  who  has  no  authority,  after  an  indiioe- 
rndu^enf^  ment  held  out  by  that  person  is  receivable:  some  of  the  Judges 
such  person,  thinking  it  receivable,  and  others  thinking  it  is  not  so.  (y)  And 
several  cases  have  occurred,  in  which  confessions  made  to  persons 
without  authority,  in  consequence  of  inducements  held  out  by 
such  persons,  have  been  rejected,  (z)  But  it  is  said  to  be  ^  the 
opinion  of  the  Judges  that  evidence  of  any  confession  is  receivable, 
unless  there  has  been  some  inducement  held  out  by  some  peison  in 
authority."  (a) 

The  result  of  these  cases  seems  to  be,  that  a  confession  is  not 
inadmissible,  although  made  after  an  exhortation,  or  admonition,  or 
other  similar  Influence,  proceeding  at  a  prior  time  ftom  some  one 
who  has  nothing  to  do  with  the  apprehension,  prosecnticm,  or 
examination  of  the  prisoner:  for  a  promise  made  by  a  peracm  who 
interferes  without  any  authority  of  tnis  kind,  is  not  to  be  presumed 
to  have  such  an  effect  on  the  mind  of  the  prisoner  as  to  iiuluce  him 
to  confess  that  he  is  guilty  of  a  crime  of  which  he  is  innocent 

(x)  Rex  V.  Tyler  and  Finch,  1  Carr.  & 
P.  129,  HuUock,  B. 

(y)  Per  Parke,  B.,  in  Rex  v.  Spencer, 
7  C.  &  P.  776.  In  this  case,  after  the 
prisoner  was  in  custody,  he  was  told  by  a 
person,  who  was  neither  prosecutor  nor 
constable,  nor  had  any  authority  of  any 
kind,  that  it  would  be  better  for  him  to 
confess.  The  confession  was  not  proyed, 
as  the  very  learned  Baron  offered  to  receive 
it  subject  to  the  omnion  of  the  Judges. 

(x)  In  Rex  o.  Dunn,  4  C.  &  P.  543,  a 
witness  proved  that  the  prisoner  wished  to 
sell  a  stolen  book  to  him,  and  that  he  told 
him  he  had  better  tell  where  he  got  it. 
Bosanquet,  J.,   **Any  person    telling   a 
prisoner  diat  it  will  be  better  for  him  to 
confess,  will  always  exclude  any  confes- 
sion made  to  that   person.      Whether  a 
prisoner's  having  been  told  bv  one  person, 
that  it  will  be  better  for  him  to  confess, 
will  exclude    a    confession    subsequently 
made  to  another  person,  is  very  often  a  nice 
question ;  but   it  will   always  exclude  a 
statement  made  to  the  same  person.'*    In 
Rex  p.  Slaughter,  ibid,  note  (a),  the  same 
learned  Judge  rejected  a  confession  made 
by  the  prisoner  to  one  of  his  fellow-work- 
men, who  had  told  him  it  would  be  better 
for  him  to  confess.     In  Rex  v,  Arundel, 
Gloucester  Summer    Assises,    1830,    the 
same  learned  Judge  ruled  the  same  way. 


saying.  "  If  an  unantherised  person 
a  promise,  it  will  not  prevent  a 
made  to  another  person  firom  being  received 
in  evidence  ;  but  if  the  statement  be  saade 
to  the  person  who  makes  the  promise,  I 
think  it  ought  not  to  be  received. "    The 
same  distinction  is  also  adverted  to  in  a  note 
to  Rex  p.  Gibbons,  oate,  p.  84a.    For  ths 
distinction,  however,  there  seems  no  suft- 
cient  reason.     The  correct  inquiry  in  every 
case  is,  whether  the  inducement  was  snn 
as  to  lead  the  prisoner  to  suppose  that  it 
would  be  better  for  him  to  confess  bimsdf 
guilty  of  a  crime  he  did  not  commit.     If  it 
was,  then  a  statement  made  nnder  its  in- 
fluence, whether  to  the  party  using  the 
inducement,  or  to  another  person,  wonld  be 
inadmissible.     At  the  same  time,  it 
ever  be  a  circumstance  deserving  of 
sideration,  in  conjunction  with  otEers, 
the  prisoner  did  not  make  the  confesrion  to 
the  party  using  the  inducement  at  the  ttaw ; 
but  made  it  afterwards  to  another  paz^ ; 
as  that  tends  to  show  that  he  was  not  mner 
the  influence  of  the  inducement  when  he 
confessed ;  and  this  is  the  view  wluch  the 
Court  seem  to  have  adopted  in    Rex  «. 
Gibbons.    See  also  Mr.  Joy*ft  obaervatioM^ 
p.  26, 27.     C.  S.  G. 

(a)  Per  Patteson,  J.,  in  Reg.  e.  Tnykr, 
8  C.  &  P.  733,  ante,  p.  840. 
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It  is  no  objection  that  the  confession  vaa  made  under  a  mistaken  Instmces  of 
supposition,  tfiat  some  of  the  prisoner's  accomplices  were  in  custody :  •dmisriWe 
not  even  though  some  artifice  has  been  used  to  draw  him  into  that  **"  «""^- 
supposition*  (6) 

An  inducement  held  out  to  a  prisoner  vrith  reference  to  one  Anmdncement 
charge,  will  not  exclude  a  confession  of  another  offence,  of  which  ■*.*®  ^® 
the  prisoner  was  not  suspected  at  the  time  the  inducement  was  held  excfude  •  " 
out.     The  prisoner  had  been  in  the  custody  of  several  constables,  confession  as 
one  after  another,  and  it  was  suggested  on  his  behalf  that  one  of  t^.^not^^" 
them  had  improperly  induced  him  to  confess,  and  this  constable  was  *^*™^ 
called,  and  stated,  that  the  prisoner  was  in  his  custody  on  another 
charge,  and  was  not  suspectea  at  that  time  of  the  ofience  for  which 
he  was  on  his  trial,  and  that  he  made  a  statement.     It  was  sub- 
mitted that  if  a  promise  was  held  out  to  him,  it  was  immaterial  what 
the  charge  was.    Littledale,  J.,  "  I  think  not    If  he  was  taken 
up  on  a  particular  charge  I  think  that  the  promise  could  only  operate 
on  his  mind  as  to  the  charge  on  which  he  was  taken  up.  A  promise 
aa  to  one  charge  will  not  affect  him  as  to  another  cnai^.      The 
confession  was  admitted,  (c) 

But  where  several  felonies  form  part  of  the  same  transaction,  an  Unless  ther 
inducement  held   out   as  to  one  will  exclude  a  statement  ss  to  ^  P"^ "' 
another.     On  an  indictment  for  attempting  to  set  fire  to  the  house  J^,^|UJSon. 
of  one  Vidler,  it  appeared  that  the  bed  and  beddine  of  two  rooms 
in  the  house  were  found  on  fire,  and  soon  afterwards  a  silver  tea- 
spoon and  a  broken  salt-^poon  were  found  in  the  sucker  of  the 
pump.     Vidler  said  to  the  prisoner,  that  if  she  did  not  tell  the  truth 
about  the  things  that  were  found  in  the  pump,  he  would  send  for 
the  constable  to  take  her,  but  he  did  not  say  anything  to  her  about 
the  fire.     Coltman,  J.,  held  that  this  was  such  an  inducement  to 
confess,  as  to  exclude  anything  that  the  prisoner  said  respecting  the 
fire ;  as  it  was  really  all  one  transaction,  [d) 

If  what  is  said  to  a  prisoner  have  no  tendency  to  induce  him  to  The  prof>er 
make  an  untnie  statement,  his  confession  is  admissible.     On  an  ^?*'V®"'f 
indictment  for  cattle-stealing,  a  witness  stated  that  he  had  had  a  illducemenrbe 
conversation  with  the  prisoner,  in  which  the  prisoner  asked  the  calculated  to 
witness  if  it  would  be  better  for  him  to  confess ;  upon  which  the  pro<Ju<»  •  f*l»« 
witness  replied  that  it  would  be  better  for  him  not  to  confess,  but 
that  the  pnsoner  might  say  what  he  had  to  say  to  him,  for  it  should 
go  no  further ;  it  was  objected  that  the  statement  made  to  the  wit- 
ness was  not  receivable,  as  it  had  been  obtained  under  a  promise. 
Coleridge,  J.,  "  The  only  proper  Question  is,  whether  the  inducement 
held  out  to  the  prisoner  was  calculated  to  make  his  confession  an 
untrue  one.     I  think  that  what  was  said  in  the  present  case  must 
have  had  a  contrary  tendency.**  (e)    So  if  what  is  said  to  a  prisoner  Long's  case, 
contain   neither  a  promise,  threat,  or  inducement  to  confess,  the 
statement  of  the  prisoner  is  admissible.     The  prisoner  having  been 
charged  on  oath,  by  Betsy  Burford,  an  accessory  before  the  fact, 
with  having  set  fire  to  three  hay-stacks,  belonging  to  Oivan,  Nichol, 
and  Gillman,  the  constable  went  with  a  warrant,  speci^ing  all  the 
three  charges,  and  stating  them  to  have  been  maae  on  the  oath  of 

(6)  Rex  V.  Burley.  1  Phil.  Ev.  406.  S.  6. 

f  c>  Rex  9.  Warner  and  Morgan,  Glou-  {d)  Reg.  o.  Ueam,  1  C.  &  Mars.  109. 

cester  Spring  Assizes,  1832.    MSS.     C.  («)  Rex  v.  Thomas,  7  C.  &  P.  345. 
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Of  Evidence. 


Cbook  vt. 


Advifliiig  a 
pruoner  to  be 
sure  to  tell 
tfaetrath. 


Uojd'b  case. 


Oath  not  to 
reveal  a  con 
fessktt. 


the  accessory,  and,  when  the  prisoner  was  apprehended,  she  was 
told  that  there  was  a  very  serious  oath  laid  against  her  by  Betsy 
Burford,  who  had  sworn  that  she  had  set  fire  to  Organ's,  Nichol's, 
and  Gillman*8  ricks;  on  which  the  prisoner  made  a  statement;  which 
was  allowed  to  be  given  in  evidence.  (/) 

If  a  person  advise  a  prisoner  to  be  sure  to  tell  the  truth,  and  be 
then  makes  a  statement,  such  statement  is  admissible,  on  tl^  ground 
that  such  advice  cannot  be  supposed  to  induce  the  prisoner  to  am- 
fess  that  he  is  guilty  of  a  crime,  of  which  he  is  really  innocent  On 
an  indictment  fi>r  forgery  the  committing  magistrate  proved  that  no 
inducement  was  held  out  to  the  prisoner  to  confess ;  but  the  prose- 
cutor had  said,  in  the  presence  of  the  prisoner,  that  he  considered 
the  prisoner  as  the  tool  of  one  Grardiner,  and  the  magistrate  then 
told  the  prisoner  to  be  sure  to  tell  the  truth ;  on  which  he  made  a 
statement  It  was  objected  that  this  statement  was  not  receivable; 
for  though  this  was  not,  in  form,  an  inducement  to  confess,  it  was  m 
effect  so.  A  person  in  authority  advising  a  prisoner  to  tell  the  tmlh, 
conveyed  to  the  mind  of  the  accused  an  intimation  that  it  would  be 
better  for  him  if  he  confessed  the  charge.  Littledale,  J.,  **  I  think  I 
ought  to  receive  the  evidence.  It  can  hardly  be  said  that  telling  a 
man  to  be  sure  to  tell  the  truth,  is  advising  him  to  confess  what  lie 
is  really  not  guilty  o£  The  object  of  the  rule  relating  to  the  exda- 
sion  of  confessions,  is  to  ezdude  all  confessions,  which  may  have 
been  procured  by  the  prisoner  being  led  to  suppose  that  it  will  be 
better  for  him  to  admit  himself  to  be  guilty  of  an  offence,  which  he 
really  never  committed."  {a) 

Where  a  prisoner  and  his  wife  were  both  in  custody  on  a  chaige 
of  receiving  bank-notes,  but  in  separate  rooms,  and  a  person  said  to 
him,  **  I  hope  you  will  tell,  because  the  prosecutrix  can  ill  afford  to 
lose  the  money,"  and  the  constable  said,  **  If  yon  will  tell  where  the 
property  is,  you  shall  see  your  wife ;"  Patteson,  J.,  said,  **  I  think 
that  this  is  not  such  an  inaucement  as  will  exclude  the  evidence  of 
what  the  prisoner  said :  it  amounts  onl^  to  this,  that  if  he  would  teD 
where  the  money  was  he  should  see  his  wife."  And  the  statement 
made  by  the  prisoner  was  received  (A) 

It  is  no  objection  to  receiving  a  confession  that  the  party  to  whom 
it  was  made  takes  an  oath  that  he  will  not  reveal  what  is  told  to  him. 


Afler  the  prisoner  had  been  committed  on  a  chaige  of  murder,  a 


upon  your  oatn  not  to  menuon  wnat  i  ten  you.'   i ne  ouier  pnsoner 
went  upon  his  oath,  that  he  hoped,  if  he  told,  that  he  might  never 


(/)  Rex  9.  Long,  6  C.  &  P.  179,  Our- 
ney,  B.  The  statement  to  the  prisoner 
was  nothing  more  m  substance  tnan  the 
statement  contained  in  the  warrant. 

(s)  Rex  V.  Court,  7  C.  &  P.  486.  This 
case  seems  at  variance  with  several  other 
cases  where  a  confession  has  been  rejected 
because  the  prisoner  was  told  it  would  be 
better  for  him  to  tell  the  truth.  See  Rex 
V,  Enoch,  6  C.  &  P.  539,  ante,  p.  829. 
Rex  e.  Williams,  MSS.  C.  S.  G.  ante,  p. 
832.    Rex  v,  Compson,  ante,  p.  834,    Rex 


V.  Edwards,  antt^  p.  836.  Rex  o.  Grifitfas, 
ante,  p.  838.  Rex  o.  Row,  ante,  p.  843, 
and  Keg.  «.  Heam,  ante,  p.  845.  In  tlieM 
cases,  it  b  conceived,  that  although  the 
inducement  was  in  terms  to  tell  the  tnitih» 
yet  the  learned  Judges  understood  it  as 
conveying  to  the  prisoner's  mind  an  intU 
mation  \Sat  he  would  gain  some  bcoefit  by 
confessing  himself  guSty,  even  if  he 
not  so.  C.  S.  6. 
(A)  Rex  e.  Uoyd,  6  C  &  P.  393. 
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stir  out  of  that  place  again.  The  prisoner  then  made  a  statemenL 
It  was  held  that  this  was  not  such  an  inducement  as  to  render  the 
statement  inadmissible,  and  that  although  such  oaths  were  very 
wrong  and  wicked,  still  they  were  not  binding ;  and  that  every  per- 
son, except  counsel  and  attorneys,  were  boimd  to  reveal  what  tney 
might  have  heard,  (t) 

So  where  a  constable  told  a  prisoner  that  his  &ther  had  been  Nolan*!  cue. 
clumed  with  the  murder.  He  bad  been  previously  cautioned  not 
to  cnminate  himself,  as  the  witness  would  bring  it  all  against  him. 
The  prisoner  said  he  hoped  no  one  would  be  charged  with  the  mur- 
der but  himself,  and  then  made  a  confession.  Doherty,  C  J.,  hav- 
ing conferred  with  Torrens,  J.,  admitted  the  confession,  observing, 
that  although  such  announcement  was  Ukely  to  act  upon  the  feel- 
ings of  the  prisoner,  he  would  not  be  warranted  on  that  ground  in 
refusing  to  receive  it  {i  )  So  where  the  prisoner  was  indicted  for  Cnn*s  cue. 
concealing  the  birth  of  her  child,  a  medical  witness  said  that  he 
examined  the  prisoner  in  custody,  and  found  that  her  breasts  were 
full  of  milk,  and  asked  her  whether  she  had  not  recently  had  a  child, 
and  added  that  if  she  refused  to  tell  he  would  examine  her  person 
more  closely ;  the  prisoner  then  said,  **  it  is  unnecessary  to  examine 
me,  for  I  had  a  child."  Torrens,  J.,  admitted  this  confession,  on  the 
sround  that  the  witness  was  endeavouring  to  ascertain  a  tact  within 
nis  own  province ;  and  not  inconsistent  with  the  prisoner's  inno- 
cence, and  that  the  declaration  of  the  witness  was  not  a  threat 
within  the  rule  which  excludes  confessions,  (k) 

If  the  proposal  to  confess  comes  from  the  prisoner,  it  seems  that  Praponlto 
his  confession  is  admissible,  although  the  prosecutor,  in  considera-  a^^!^'^^''^ 
tion  of  his  doing  so,  says  he  will  do  all  he  can  for  him.  Upon  an  ^aom,  ^~ 
indictment  for  housebreaking,  it  appeared  that  the  prisoner  being  in 
the  shop  of  the  prosecutor,  handcuffed,  some  recommendations  to 
confess  nad  been,  in  the  absence  of  the  prosecutor,  made  to  him  bv 
the  person  who  had  been  left  in  charge  of  the  house ;  and  the  pn- 
soner  said,  that  if  the  handcufis  were  taken  off  he  would  tell  where 
he  put  the  property.  He  had  expressed  doubts^  whether,  if  he  told 
where  the  property  was,  he  could  rely  on  beinff  leniently  dealt 
with,  and,  after  the  prosecutor  came  in,  he  was  told  that  they  would 
do  all  that  thev  could  for  him.  It  was  obiected  that  the  statement 
was  inadmissible,  as  it  was  made  under  duress,  and  to  deliver  him- 
self from  the  confinement  Bosanquet,  J.,  "  I  do  not  think  there  is 
anvthing  in  the  objection,  but  I  will  take  a  note  of  it"  Taunton,  J., 
*'  I  take  it  no  man  ever  makes  a  confession  voluntarily,  without 
proposing  to  himself  in  his  own  mind  some  advantage  to  be  derived 
from  it"    The  statement  was  received.  (/) 

In  a  case  where  Miller,  the  chief  officer  of  the  police  at  Liverpool,  TlionitQii's 
stated,  that  on  the  18th  of  November  the  prisoner,  a  boy  of  fourteen  ^^    ^^^ 
years  of  age,  was  apprehended  by  his  directions,  without  any  warrant,  tained  without 
Detween  twelve  and  one  o'clock,  and  that  he  was  carried  to  the  thmt  or  pro- 
police-office  about  one  o'clock.    The  magistrates  were  then  sitting  ""**  *™"  • 

(0  Rex  V.  Sbaw»  6  C.  &  P.  372.  Pat-  (l)  Rex  v.  Green,  6  C.  &  P.  655.  Tlie 

teion,  J.  statement  did  not  amount  to  a  confession, 

(  //  Nolan's  case,  Joy,  16.    1  Crawf.  &  and  Bosanquet,  J.,  desired  the  jury  to  lay  it 

Dix.  C.  C.  74.  out  of  their  consideration.   See  Dr.  Qreen- 

(k)  Cain's  case,  Joy,  16.     1  Crawf.  &  leaf 's  observations,  note  (r),  ante,  p.  828. 
Dix.  C.  C.  37. 
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boy  fourteen 
yean  old,  by 
questions  put 
by  a  police 
officer,  in 
whose  custody 
the  bov  was 
on  a  cnaive  of 
felony,  and 
when  he  bad 
had  no  food 
for  nearly  a 
day,  hela 
rightly  re- 
ceived. 


Of  Evidence. 


[book,  vl 
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the  prisoner  in 
gaoC 
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temporal 
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Gilham*s  case. 
A  confession 
made  in  conse- 
quence of 
persoasion  by  a 
clei^nrman, 
not  with  any 
view  of  tem- 
poral benefit  is 
admissible. 


At  a  very  short  distance,  and  continued  ritdng  liQ  between  two  and 
three,  and  till  the  business  presented  to  them  was  finished;  hot 
the  prisoner  was  not  carried  before  them,  because  the  police  oflBoer 
was  engaffed  elsewhere.  The  oflBcer  ordered  the  prisoner  to  Bride- 
well on  nis  own  authority,  between  four  and  five  o'clock ;  and 
between  five  and  six  o'clock,  he  told  the  prisoner,  that  in  conse- 
quence of  the  fidsehoods  the  prisoner  had  told,  and  the  prevaricar 
tions  he  had  made,  there  was  no  doubt  but  he  had  set  the  premises 
on  fire ;  and  he  therefore  asked  him  if  any  person  had  been  con- 
cerned with  him,  or  induced  him  to  do  it  ?  The  prisoner  said  he 
had  not  done  it  The  police  officer  replied,  that  he  would  not  hove 
told  so  many  fiilsehoods  as  he  had,  if  he  had  not  been  concerned  in 
it,  and  he  again  asked  him  if  any  body  had  induced  him  to  do  it  ? 
The  prisoner  then  began  to  cry,  and  made  a  full  confession.  In 
speaking  of  the  falsehoods,  the  police  officer  referred  to  an  cf^ami- 
nation  of  the  prisoner  he  had  himself  made.  The  prisoner  was 
taken  before  he  had  dined,  and  had  had  no  food  fitim  the  time  be 
was  apprehended  till  after  his  confession.  Bayley,  J.,  thought  it 
deserved  consideration,  whether  a  confession  so  obtained,  when  the 
detention  of  the  prisoner  was  perhaps  iUegaly  and  when  the  condoct 
of  the  officer  was  calculated  to  intimidate,  was  admissible  in  evidence, 
and  reserved  the  point  for  the  opinion  of  the  Judges ;  a  majority  of 
whom  held  the  confession  rightly  received,  on  the  ground  that  no 
threat  or  promise  had  been  used,  (m) 

In  another  case,  {n)  where  the  prisoner,  while  in  gaol,  asked  the 
turnkey  if  he  would  put  a  letter  into  the  post  for  him,  and  after  his 
promising  to  do  so,  the  prisoner  gave  him  a  letter  addressed  to  his 
father,  and  the  turnkey,  instead  of  putting  it  into  the  post,  gave  it  to 
the  visiting  magistrates  of  the  gaol,  who  gave  it  to  ttie  prosecotor; 
Garrow,  £».,  held,  that  the  letter  so  obtained,  was  admissible  in 
evidence,  and  said,  he  remembered  making  an  objection,  when  at 
the  Bar,  to  evidence  under  the  same  circumstances,  before  Mr.  J. 
Gould,  who  overruled  it 

If  the  expressions  be  not  calculated  to  raise  any  hope  of  some 
benefit  or  advantage  of  a  mere  temporal  nature,  it  seems  that  they 
will  not  exclude  a  confession.  Upon  the  trial  of  a  girl  ibr  arson, 
evidence  was  offered  of  declarations  made  by  the  prisoner  to  her 
mistress,  after  her  mistress  had  told  her  that  it  would  be  better  if 
she  would  confess  if  she  were  guilty,  for  she  would  never  be  easy 
in  her  mind  till  she  had  confessed.  Holroyd,  J.,  after  consulting 
Bayley,  J.,  was  of  opinion  that  the  evidence  was  receivable ;  but  it 
was  afterwards  excluded  on  other  grounds,  (o) 

Upon  an  indictment  for  murder,  it  appeared  that  the  prisoner 
and  the  deceased  had  been  in  the  service  of  Mrs.  Coxe,  at  Bath.  The 
deceased  was  murdered  in  the  night  of  the  26th  of  January,  and  the 
prisoner  was  apprehended  on  the  30th  of  that  month,  and  some 
articles  belonging  to  Mrs.  Coxe  afterwards  found  in  a  room  hired 
by  him.  When  in  gaol,  the  prisoner  had  the  Bible  and  the  Whole 
Duty  of  Man  by  him  \  the  gaoler  pointed  out  several  passages  fer 


(m)  Rex  V,  SiWcster  Tbomton,  Ry.  & 
Mood.  C.  O.  R.  27.  Best,  C.  J.,  Bayley, 
J.,  and  Holroyd,  J.,  distentientihun. 

(n)  Rex  V.  Derrington,  2  C.  &  P.  418, 


Garrow,  B. 

(o)  Rex  V.  Hodgfcf),  2  Staric.  Erid  37, 
note. 
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him  to  read  in  the  Prayer  Book^  particularly  the  opening  sentences  Gilbam*! 
of  the  service,  and  told  him  if  he  wished  to  have  a  spiritual  adviser, 
he  would  endeavour  to  get  him  one ;  and  after  some  conversation^ 
the  prisoner  expressed  a  wish  to  have  the  chaplain  of  the  gaoL 
The  chaplain  went  to  the  gaol  and  asked  the  prisoner  why  he  sent 
to  him ;  the  prisoner  answered,  to  read  and  pray  with  him,  as  he 
could  not  do  it  himself  or  make  use  of  the  bodes  which  were  lying 
before  him,  which  were  the  Bible,  Prayer  Book,  and  Whole  Duty 
of  Man.  The  prisoner  said  he  knew  he  was  a  sinner  and  should 
soon  die.  The  chaplain  asked  him  how  he  knew  it ;  he  replied^ 
he  had  been  told  at  the  Hall  he  should  be  hanged  for  taking  the 
goods  of  his  mistress ;  and  he  then  admitted  that  he  had  purloined 
a  few  things  fh)m  her.  The  chaplain  saw  he  was  in  a  very  perturbed 
and  distressed  state  of  mind,  and  asked  him  if  there  was  not  some* 
thing  still  more  heavy  on  his  conscience ;  he  said  he  knew  he  was 
a  sinner  as  other  men,  and  he  knew  he  was  suspected  of  the  \m\ 
happy  murder.  The  chapldn  told  him,  if  he  was  innocent,  to 
maintain  his  innocence ;  but  if  not,  his  own  heart  would  tell  him* 
The  chaplain,  as  the  minister  of  God,  thought  it  was  his  duty  to 
warn  him  not  to  add  sin  to  sin,  by  attempting  to  dissemble  with 
God.  The  chaplain  then  asked  him,  as  he  confessed  himself  a 
sinner,  and  as  he  thought  he  should  soon  die,  whether  he  would  not 
wish  to  repent  of  his  sins :  he  answered  in  the  afiSrmative.  The 
chaplain  then  explained  to  him  what  he  considered  to  be  the  nature 
of  true  repentance ;  and,  amongst  other  things,  that  it  was  not  a 
mere  acknowledgment  of  sin,  but  a  deep  search  into  ourselves,  and 
by  the  purity  of  the  Gospel,  whenever  we  found  ourselves  deep 
defaulters,  to  confess  the  same  before  God,  with  a  deep  contrition 
on  our  part  for  having  violated  the  law  of  God.  The  chaplain  told 
him,  that  before  God  it  would  be  better  for  him  to  confess  his  sin& 
The  chaplain  also  told  him,  that,  next  to  confessing  his  sins  before 
God,  another  most  important  part  of  the  duty  of  repentance  was  to 
repair,  by  all  possible  means  m  his  power,  every  injury  of  whatso* 
ever  nature  he  had  done  to  his  fellow  creatures;  he  enlarged  very 
considerably  on  his  repairing  the  injuries  he  had  done  his  fellow 
creatures,  as  forming  a  branch  of  true  repentance ;  and  he  said  he 
might  say,  and  repairing  any  injury  done  to  the  laws  of  his  country. 
The  chaplain  stated  that  the  prisoner  was  then  extremely  agitated ; 
he  read  to  him  part  of  the  Commination  Service,  commenting  upon 
it  as  he  went  along.  He  thought  at  one  time  that  the  prisoner  was 
on  the  point  of  making  some  immediate  communication  to  him,  and 
he  asked  him  if  he  should  send  for  Mr.  Bourne  (the  gaoler),  meaning 
it  with  a  view  of  the  prisoner  making  a  communication  to  Bourne, 
because  he  considered  he  had  made  a  great  impression  on  the  pri- 
soner. The  chaplain  stated  the  prisoner's  agitation  and  perturoed 
state  of  mind  during  the  interview  was  so  great,  that  he  could  not 
help  being  aware  that  the  prisoner  had  something  pressing  on  his 
mind ;  and  the  chaplain  saiu,  while  that  was  the  case,  he  could  tell 
the  prisoner,  and  the  prisoner  would  feel,  that  no  services  of  his 
would  afford  him,  what  he  wished  they  should  do,  real  comfort ; 
telling  him  also  he  must  be  aware  that  he,  as  a  minister  of  God, 
had  but  one  object  in  view,  to  bring  him  to  a  state  of  true  repent- 
ance ;  and  that  he  could  not  but  himself  feel  sensible  that  he  was 
more  concersied  in  the  dreadful  deed  than  he  had  admitted ;  that 
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GUluni*!  case,  he  did  not  wish  him  to  confess  to  him,  but  to  bear  in  mind  the 
subject  on  which  he  had  talked  to  him  and  read  to  him.  The  pri* 
soner  was  evidently  so  worked  upon  by  what  had  been  aaid,  that 
the  chaplain  could  not  but  observe  it  to  him,  and  asked  him,  whether 
his  conscience  did  not  bear  witness  to  the  truth  of  what  he  had 
advanced.  The  chaplain  soon  after  left  him,  the  prisoner  having 
expressed  a  wish  to  see  him  again.  He  then  went  and  reported  to 
the  magistrates  what  had  passed  between  them ;  and  having  re- 
covered himself  a  little  from  the  agitation  he  was  in  from  so  painfid 
an  interview,  went  to  the  prisoner  again  a  little  before  three  on 
the  same  day,  and  resumea  the  tenor  of  his  conversation  upon 
repentance,  and  confessing  his  sins  before  God,  and  repairing,  by 
every  possible  means,  any  injury  he  had  done  to  his  fellow  creatures. 
As  the  prisoner  had  himself  alluded  to  the  murder,  the  chapbun 
entreated  him,  if  he  knew  himself  guilty,  to  avail  himself  by  the 
means  of  general  repentance  and  faith  in  Christ,  to  be  reconciled 
with  God.  At  one  time,  during  this  interview,  the  chaplain  saw 
so  evident  an  impression  made  on  his  mind,  that  he  could  not  bat 
tell  him  his  fear,  which  he  had  expressed  to  the  prisoner  in  the 
morning,  respecting  his  participation  in  the  dreadful  deed,  was  fully 
confirmed;  and  that  while  he  was  in  that  state  of  mind,  he  (the 
chaplain)  could  not  afford  him  the  consolation  by  prayer,  which  it 
was  his  earnest  wish  to  do,  and  so  that  his  prayers  could  be  of  any 
avail  to  him ;  and  he  soon  after  left  the  pnsoner.  The  first  inter- 
view lasted  about  two  hours,  and  the  second  about  an  hour  and  a 
auarter,  and  during  these  interviews  the  chaplain  enlarged  upon 
le  topics  mentioned  to  the  prisoner.  The  chaplain  said  he  could 
almost  take  upon  himself  to  say,  that  he  always  used  the  terms, 
"  confessing  his  sins  before  God ;"  but  he  afterwanls  said  that  he  couki 
not  say,  that  he  mentioned  "  before  God"  every  time  he  used  the  wofd 
"  confessing."  After  the  second  interview,  the  gaoler  saw  the  prisoner, 
and  told  him,  the  prisoner,  what  had  passed  between  him,  the 

rler,  and  the  prisoner's  wife ;  and  he  also  told  the  priscNier,  that 
was  perfectly  satisfied  that  what  he,  the  gaoler,  said  in  the 
morning  was  correct.  The  prisoner  then  said  he  would  tell  the 
gaoler  all  about  it  The  gaoler  said  to  him,  *'  Don't  tell  me  any- 
thing but  what  you  would  wish  the  mayor  and  magistrates  to  know ; 
for  whatever  you  tell  me  I  must  inform  them  oV  The  prisoner 
then  related  to  the  gaoler  the  particulars  of  the  murder,  and  the 
way  in  which  he  had  committed  it  The  gaoler  then  said  to  him, 
*^  Now  I  shall  tell  all  this  to  the  mayor  and  magbtrates.**     The 

Srisoner  then  said,  '^That  is  what  I  wish;"  he  said  he  had  en- 
eavoured  to  make  up  his  mind  to  confess  before,  he  had  a  great 
mind  on  Monday.  He  then  requested  the  mayor  should  come  and 
hear  what  he  had  to  say ;  and  particularly  wished  to  see  the  dergj- 
man  again.  The  next  morning  (Saturday)  the  gaoler  saw  him 
a^in,  and  read  to  him  two  prayers  and  a  psalm :  he  said  he  feh 
himself  a  good  deal  easier  in  his  mind.  The  mayor  of  Bath  and 
town-clerk  came  about  ten  o'clock.  The  prisoner,  before  he  saw 
them,  told  the  gaoler  that  some  part  of  what  he  had  stated  the  ni^t 
before  was  not  correct,  as  to  what  part  of  the  house  he  met  the 
deceased  in  when  he  first  struck  her,  and  he  said  it  was  in  anodiei 
part  of  the  house.  When  the  mayor  saw  the  prisoner  in  the  gaolex's 
room,  he  said,  **  I  am  come  to  see  you,  as  I  understand  yoo  wish 
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to  make  some  communication  to  me.^    The  may<Mr  then  said  to  Oiiham^case. 
him,  **  Before  yon  say  anything,  I  think  it  necessary  to  apprize  you,  ^'^  cantioii. 
as  I  have  done  several  times  ouring  your  examination,  tnat  it  will 
probably  be  given  in  evidence  against  you.     You  are,  therefore,  to 
use  your  own  discretion,  and  sav  little  or  nothing,  as  you  may  think 
best ;  and  if  you  have  changea  your  mind  since  you  sent  to  me, 
and  do  not  choose  to  say  anythiufl;^  I  will  retire,  and  shall  not  feel 
at  all  angry  with  you  for  having  Brought  me  down  unnecessarily •'* 
The  prisoner  said  something;    what  he  said  was  taken  down  in  2iidconfet8ioii 
writing,  in  his  own  words,  it  was  read  over  to  him  by  the  town-  to  the  mayor. 
clerk,  and  the  clerk  asked  him  if  he  had  any  objection  to  sisn  it : 
he  said  he  had  not  any,  but  his  hand  shook  so  much  he  couui  not 
write  his  name,  but  it  was  all  true.     The  mayor  then  signed  the 
examination,  but  it  was  not  signed  by  the  prisoner.    This  examina- 
tion of  the  prisoner  was  read ;  and  it  contained  a  confession  of  his 
having  committed  the  murder,  and  the  circumstances  attending  it 
It  appeared  from  the  evidence  of  the  mayor,  that  the  prisoner  had 
undergone  five  or  six  examinations,  including  the  coroner's  inquest 
In  the  course  of  the  same  morning,  after  the  mayor  was  gone,  one 
of  the  mayor's  officers  saw  the  prisoner,  and  in  answer  to  a  question 
how  he  was,  the  prisoner  told  him  he  was  better  since  he  had  eased  3rd  confemon 
his  mind ;  and  in  the  conversation  they  had,  he  told  the  officer  that  ^^®  mayor's 
he  had  committed  the  murder,  and  related  some  of  the  particulars.      ^^' 
The  next  morning  (Sunday)  the  prisoner  was  taken  fivim  Bath  to 
the  county  gaol  by  another  of  the  mayor's  officers,  and  in  answer  4th  confession 
to  an  inquiry  how  he  felt,  he  said  he  felt  a  good  deal  better  since  he  to  the  mayor's 
had  relieved  his  mind ;  and  in  the  course  of  their  journey  he  told  ^  ^^* 
this  last  mentioned  officer  that  he  had  committed  iSie  murder,  and 
stated  some  of  the  particulars.    It  was  contended,  on  the  part  of 
the  prosecution,  that  even  supposing  the  confession  made  to  Bourne, 
the  gaoler,  at  Bath,  immediately  after  the  chaplain's  interview  with 
the  prisoner,  were  not  receivable  in  evidence,  still,  that  the  con- 
fession made  to  the  mayor  was  receivable,  inasmuch  as  the  mayor 
€»utioned  him  against  saying  anything,  unless  he  thought  it  ri^ht, 
and  that  what  he  said  would  probably  be  given  in  evidence  asainst 
him.  But  Littledale,  J.,  thought  that,  after  what  the  chaplain  haa  said  Opmion  of 
to  him,  nothing  that  the  mayor  said  could  do  away  the  effect  which  I^tt>«d«^  J» 
the  chaplain  had  produced  in  hia  mind,  and  that  it  differed  from 
those  cases  where  a  confession  havine  been  made  under  circum- 
stances which  prevented  its  being  received  in  evidence,  if  a  magis- 
trate has  cautioned  a  prisoner  not  to  say  anything  against  himself, 
a  subsequent  confession  made  before  a  magistrate  nas  been  admitted 
in  evidence.     The  learned  Judge  received  the  confessions  in  evi- 
dence, and  the  prisoner  was  found  guilty.    But  the  point  was  re- 
served for  the  consideration  of  the  Judges ;  before  whom  it  was  Amment 
contended,  on  behalf  of  the  prisoner,  that  the  confessions  were  all  ^^  *^ 
made  under  the  influence  of  hopes  and  terrors  created  on  the  pri-  priJS^OT. 
Boner's  mind  both  by  the  gaoler  and  the  chaplain,  and  were  therefore 
inadmissible ;  that  the  hopes  and  fears  spoJcen  of  in  the  authorities 
were  of  two  classes,  merely  worldly  and  religious  or  spirituaL    In 
this  case,  hopes  of  temporal  favour  were  created  in  tne  prisoner's 
mind.     It  was  not  necessary  that  hope  of  pardon  should  be  created ; 
for  any  expectation  of  bettering  his  condition  rendered  the  prisoner's 
confession  inadmisrible.    That  the  persons  exerting  their  influence 
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over  the  prisoner  to  confess  were  the  gaoler,  in  whose  curtody  he 
was,  and  whose  favour  might  lessen  his  coercion,  and  the  chaplain, 
a  person  also  in  authority,  and  whose  good  opinion  and  report 
frequently  influenced  the  fate  of  prisoners.  But  if  no  hopes  of 
temporal  favoiu:  existed,  and  the  inoiucements  held  out  were  merely 
religious,  still  they  were  of  such  a  nature  as  to  vitiate  the  eonfeasion. 
Although  the  chaplain  for  the  most  part  used  the  term  of  "  confe^ng 
before  God,"  yet  it  was  impossible  out  that  the  prisoner  must  have 
understood  him  to  mean  confession  to  man,  from  the  whole  tenor 
of  his  exhortations.  That  the  confession  was  clearly  made  under 
the  influence  of  religious  hopes,  terrors  and  menaces.  In  terms, 
therefore,  it  was  within  the  principle  of  the  authorities.  That  in  the 
case  of  a  prisoner's  examination  on  oath,  the  only  duress  that  could 
be  exerted  was  religious  duress,  and  the  duress  of  the  religious 
obligation  to  speak  even  the  truth,  rendered  the  confession  so  ob- 
tained inadmissible,  (p)  On  the  part  of  the  Crown,  it  was  contended, 
that  the  confessions  were  properly  received,  not  having  been  ob- 
tained by  any  hope  of  temporal  favour,  nor  any  species  of  duress. 
The  true  pnnciple  of  exclusion  was,  that  confessions  obtained  by 
the  hopes  of  pardon  and  the  fear  of  punishment,  are  made  undor 
the  influence  of  a  class  of  motives  that  might  lead  to  falsehood.  But 
no  one  could  suppose  that  a  man,  under  the  influence  of  a  deep  sense 
of  religion,  would  confess  an  atrocious  murder  of  which  he  was  not 
ffuilty.  The  motives,  therefore,  were  of  a  class  altogether  diflPerent 
from  those  which  usually  excluded  confessions,  and  instead  of  being 
entitled  to  no  credit,  were,  from  the  nature  of  religion,  of  the  very 
sort  most  likely  to  produce  tnith ;  {q)  and  if  any  hope  of  tem- 
poral favour  had  existed,  which  was  not  stated,  there  had  been 
ample  caution  given  to  remove  such  impression,  both  by  the  gaoler 
ana  the  magistrate.  The  Judges  were  of  opinion  that  the  oonfi»- 
sions  had  been  properly  received,  and  that  the  conviction  was  right ; 
upon  the  ground,  it  is  understood,  that  there  were  no  temporal 
hopes  of  benefit  or  forgiveness  held  out :  and  that  such  hopes  if 
reierrible  merely  to  a  future  state  of  existence,  are  not  within  the 
principle  on  which  the  rule  for  excluding  confessions  obtained  by 
improper  influence  is  founded,  (r) 

Upon  an  indictment  for  murder,  it  appeared  that  the  prisonery 
who  was  a  boy  of  the  age  of  fourteen,  was  taken  into  custody  by 
Mr.  Wrag^,  not  a  constable,  and  on  the  same  night  was  in  thie 
parlour  of  the   inn,   to   which   he   was   taken ;    several   persons^. 


(p)  The  following  authorities  wore 
cited.  Rex  v.  Radford,  tried  at  Exeter  Sam* 
mer  Assises,  1823,  where  a  clergyman  had 
prevailed  on  the  prisoner  to  confess  a  mur- 
der, by  dwelling  on  the  heinoosness  of  tho 
crime,  and  the  denunciations  of  Scripture 
against  it,  without  giving  him  any  caution 
that  it  would  be  used  in  evidence  against 
him,  and  Best,  C.  J.,  refused  to  allow  the 
clergyman  to  state  the  confession ;  saying, 
that  be  thought  it  dangerous  after  the  oon- 
fldence  thus  created,  which  would  throw 
the  prisoner  off  his  guard,  and  the  impres- 
sion thus  produced,  to  allow  what  he  then 
said  to  be  given  in  evidence  against  him. 
But  it  is  said,  that  this  case  was  not  de- 
termined on  this  ground;  but  that  Best, 


C.  J.,  thought  that  it  was  immoper  m  tke 
clergyman  to  riolate  the  confidenoe  rapgwd 
in  him  by  the  prisoner,  and  fTtwVmtd 
a  strong  opinion  to  that  effect,  and  as  €b€ 
evidence  was  not  wanted  for  tbe  Crosm.  it 
was  not  pressed,  and  the  priaoner  was  oos* 
victed  without  it.  Per  Follettar^aeadlB,  ibid. 
^OO.  Bex  V.  Sparkes,  cited  Peake,  N.  P. 
R.  78.  WiUiams  v.  WilUams,  1  Bagg. 
304. 

(q)  Rex  9.  Nute,  )  Bum.  J.,  I>otL  & 
Wms.  1086,  anU,  p.  832.  Rex  v  Hodgw 
son,  ante,  p.  848,  and  Rex  v.  Mcicgfuu,  i 
Stark.  R.  366,piis«,  p.  854,  were  cited. 

(r)  Rex  9.  Gilham,  R.  &  M.  C.  a  E. 
I8(j. 
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neighbours,  but  no  constable^  were  in  the  room,  and  had  been  asking  man  present 
him  questions  about  the  children,  whom  he  was  charged  with  when  be  wo 
drownmg.     One  Clark,  who  was  present  when  Wragg  took  the  !« now  kneel 
prisoner  up^  and  who  was  not  a  constable,  stated,  *^  I  told  him  to  you  down, 
Ineel  down  and  tell  the  truth."    Wragg  took  him   into  Adams'  I  ingoing  to 
parlour,  and  began  to  question  him  how  the  children  came  to  get  ^ry^j^ous 
into  the  pit;  whether  they  fell  in,  or  were  put  in ;  he  said  he  should  question,  and  I 
not  tell  anything  about  it     Wragg  asked  him  if  he  would  tell  any  ^«>P«  you  will 
one  else,  if  he  would  go  out  of  the  parlour;  the  prisoner  said  l^thbtbe 
nothing;  Wragg  then  went  out     I  said  to  the  prisoner,   ''Now  presence  of  the 
kneel  you  down  by  the  side  of  me,  and  tell  me  the  truth."  I  believe  Almighty." 
this  was  the  first  thing.     He  did  kneel  down,    I  said,  I  was  soing  !^f  ^^*ui 
to  ask  him  a  very  serious  question,  and  I  hoped  he  would  tell  me  oonsequence 
the  truth  in  the  presence  of  the  Almighty.   I  then  said,  "  Did  these  J^^^f  ^^ 
children  fall  into  the  pit?"  He  said  he  pushed  one  in  with  one  foot, 
and  the  other  with  the  other,  but  not  purposely.     Mr.  Moulden 
asked  him  if  he  had  any  malice  or  revenue ;  he  said  no.  Subsequently 
to  this,  the  son  of  the  inn-keeper  stated  that  next  day  the  prisoner 
said  he  would  tell  him  all  about  it.     He  neither  promised  nor 
threatened  him.  The  prisoner  then  made  a  statement  to  him,  which 
was  given  in  evidence.     Other  declarations  also  were  given  in  evi- 
dence.    An  examination  of  the  prisoner,  who  could  not  write,  was 
put  in,  it  began,  **  W.  Wild  being  cautioned,  Ac,"  and  the  evidence 
oeing  read  over  to  him,  said,  **  I  can  give  no  other  account  than  I 
have  already  given,"  &c  (s)  The  prisoner  having  been  found  guilty ; 
upon  a  case  reserved  as  to  the  admissibility  of  the  evidence,  the 
Jud^s  present  were  unanimous  that  the  confession  was  strictly  ad- 
missible, but  they  much  disapproved  of  the  mode  in  which  it  waa 
obtained,  (t) 

It  has  been  said  that  a  prisoner  ousht  not  to  be  questioned  by  a  Confessions 
magistrate ;  and  in  JHex  v.  Wikoti,  ^u)  the  prisoner's  statement  was  eW«tedby 
on  this  account  rejected  as  inadmissible ;  out  Mr.  Starkie  (v)  ob-  by^nu^tntes. 
serves,  that  by  the  statute  of  Philip  and  Mary  (w)  formerly,  and 
now  by  the  7  Geo.  4,  c.  64,  s.  2,  the  magistrate  is  to  take  the 
examination  of  the  prisoner,  and  he  cites  a  case  where  Holroyd, 
J.,   admitted  the  pnsoner^s  examination  to  be  read  against  him 
notwithstanding  this  evidence.     And  in  a  still  later  case,  (x)  little- 
dale,  J.,  held  ^at  the  examination  of  the  prisoner,  taken  before  the 
committing  magistrate,  was  admissible,  though  it  appeared  that  part 

(«)  The  statement  is  given  at  length  in  principle  on  which  Rex  o.  Gilham*  wpra, 

the  report,  as  well  as  the  statement  made  to  rests.     The  decision,  however,  coald  hardly 

the  innkeeper's  son,  bat  they  are  omitted  besapported,onthegrroundthattheinda€e- 

mfi  Dothing  tamed  upon  their  contents.    C.  ment  was  held  out  by  a  person  without 

S.  G.  authority,  as  it  was  held  oat  by  a  person 

(4)  Rex  V.  Wild,  R.  &  M.  C.  C.  R.  452.  present  at  the  apprehension,  and  who  was 
The  oonviction  was  affirmed,  but  the  pri-  acting  in  concurrence  with  the  party  who 
soner  was  transported  for  life.     Lord  Den-  apprehended  him,  and  they  were  keeping 
man,  C.  J.,  Yanghan,  J.,  Bolland,  B.,  the  prisoner  in  custody,  no  constable  being 
and  Bosanqnet,  J.,  were  not  present  at  the  present     C.  8.  G. 
meeting  of  the  Judges.    Tne  munds  of         («)  Holt,  N.  P.  C.  597,  cor.  Richards, 
this  decision  are  not  stated  in  the  report ;  C.  B. 
but  it  should  seem  that  the  case  may  well  (o)  2  Stark.  £▼.  38. 
be  supported  on  the  ground  that  the  words  (v)  Repealed,     and    substantially   re- 
addressed  to  the  prisoner  had  no  tendency  enad^d  by  the  7  Geo.  4,  c.  64,  see  pott, 
whatever  to  induce  htm  to  make  a  false  p.  87*4. 

statement,  but,  on  the  contrary,  were  a  (x)  Rex  v.  Ellis,  R.  &  BL  N.  P^  R. 

most  solemn  adjuration  to  speak  the  truth.  432. 
The  decision  seems  fully  warranted  by  the 
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of  it  bad  b^en  elicited  Iw  questions  put  by  the  magistrate.  And 
it  seems  now  to  be  settled,  that  a  magistrate  may,  if  he  think 
fit,  put  questions  to  a  prisoner  charged  before  him  mth  a  crime, 
and  consequendy,  that  the  statement  of  the  prisoner  in  answer 
to  questions  so  put,  is  admissible  in  evidence.  A  prisoner  was  ex- 
amined several  times  before  a  magbtrate,  who  took  down  what  die 
Erisoner  esid  at  each  examination,  no  threat  or  promise  being  med, 
ut  much  beine  in  answer  to  Questions  put  by  the  magistrate.  The 
prisoner  at  each  exammation  nad  the  notes  read  over  to  him,  and 
stated  them  to  be  correct  He  did  not  sign  them,  and  at  the  last 
examination  he  refused  to  do  so,  saying  that  they  were  an  incorrect 
account  of  the  transaction.  It  was  neld  that  a  magistrate  has  a  right 
to  put  questions  to  a  prisoner  examined  before  him  on  a  cluuqge  of 
felony,  and  that  the  magistrate  might  give  evidence  of  what  die 
prisoner  said  at  each  examination,  he  refreshing  his  memory  from  his 
notes,  (y)  So  a  confession  obtained  without  threat  or  promise  from  a 
boy  fourteen  years  of  age,  by  questions  put  by  a  police  o£feer,  in 
whose  custody  the  boy  was,  on  a  chaive  of^  felony,  was  held  rightly 
received,  (z)  So  a  confession  obtained  by  questions  put  by  the  prose- 
cutor's wife,  (a)  or  by  persons  who  are  neither  constables  or 
officers,  (b)  or  by  a  fellow  prisoner,  (c)  is  admissible.  So  in  Sex  v. 
Mercerofh  (d)  it  was  proposed  on  the  part  of  the  prosecution  to 
prove  what  had  been  said  by  the  defendant  in  his  examination  before 
a  committee  of  the  House  of  Commons,  which  the  defendant  had 
been  compelled  to  attend :  and  on  the  part  of  the  defendant  it  was 
objected,  that  since  this  statement  had  been  made  under  a  com- 
pulsory process  from  the  House  of  Commons,  and  under  the  pain  of 
mcurrmg  punishment  as  for  a  contempt  of  the  House,  the  dedans 
tions  were  not  voluntary,  and  could  not  be  admitted  for  the  piirpoae 
of  criminating  the  defendant ;  but  Abbott,  J.,  overruled  the 
tion  and  admitted  the  evidence,  (e) 

(p)  Rex  V.  Jones,  Carr.  Sopp.  13, 
and  7  C.  &  P.  239,  note  (a\  Bayley,  J., 
Gaselee,  J.,  and  Vaughan,  B.  And  there 
have  been  many  cases  since,  where  similar 
examinations  have  been  held  admissible.  In 
Rex  V.  Bartlett,  7  C.  &  P.  832,  Bollaod. 
B. ,  admitted  an  examination  which  appeared 
as  if  some  part  of  it  were  in  answer  to  ques- 
tions pat  by  the  magistrate,  who,  however, 
stated  that  he  had  no  recollection  of  having 
pat  any  questions ;  and  if  he  had,  certainly 
none  except  for  the  purpose  of  explaining 
what  had  oeen  alreaoy  said  by  the  prisoner. 
So  in  Rex  9.  Rees,  7  C  &  P.  568,  Lord 
Denman,  C.  J.,  admitted  the  prisoner's 
statement  made  in  answer  to  onestions  pat 
to  him  by  the  magistrate,  it  naving  been 
afterwards  read  over  to  him,  and  henaving 
said  that  it  was  in  substance  correct 

(c)  Rex  o.  Silvester  Thornton,  R. 
&  M.  C.  C.  R.  27.  Ante,  p  847.  Reg. 
V.  Kerr,  8  C.  &  P.  176.  Gibney*s  case, 
Joy,  36.  Reg.  e.  Hughes,  ibid.  39.  AU 
though  there  can  be  no  doubt  that  confes- 
sions elicited  by  questions  put  by  officers 
are  admissible,  still  there  can  be  equally 
little  doubt  that  it  is  no  part  of  the  duty, 
or  rather  that  it  is  a  breach  of  the  duty,  of 
an  officer  to  put  questions  to  prisoners,  and 
learned  Judges  have  in  many  cases  repro- 


bated such  conduct  in  the  stronyeat 
and  in  a  recent  case,  where  it  q 
that  a  constable  was  in  the  practice  of  In- 
terrogating prisoners  in  his  costodj,  Ftt- 
teson,  J.,  threatened  to  canse  him  to  be 
dismissed  from  his  office.  Hiirs  case,  Boae. 
Cr.  £v.  45. 

(a)  Rex  V.  Upchurch,  oafs,  p.  841. 

(b)  Rex  o.  Wild,  ante,  p.  852. 
(e)  Rex  9.  Shaw,  ante,  p.  846. 

(d)  2  Stark.  N.  P.  0.366.  -IdndL 
there  must  be  some  mistake  in  thai  caae ; 
the  evidence  must  have  been  given  wi&oat 
oath ;  and  before  a  Committee  of  inqdrf 
where  the  witness  would  not  be  bomd  to 
answer."  Per  Lord  Tenterden,  C.  J.,  in 
Rex  9.  Oilham,  R.  &  H  a  C.  R.  303,  oa 
Rex  o.  Bierceron  being  cited. 

(e)  So  if  a  witness  answers  qneatioaa  to 
which  he  might  have  demurred  as  vaibjfieU 
inghimto  penalties,  his  answers  maj  be 
used  agamst  him  for  all  legal  guipoacs; 
and  therefore,  in  an  action  on  5  beo.  2»  c. 
30,  s.  21,  the  defendant's  examination  be- 
fore the  commissioners  was  allowed  to  be 
given  in  evidence,  to  shew  that  by  his  own 
confession  he  had  concealed  the  property  of 
the  Bankrupt  Smith  r.  Hcadnell,  1  Camph. 
30.  See  also  Stockflcth  v.  De  Tastet,  4 
Campb.  10. 
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If  the  examination  ofa^grisoner  taken  before  a  magistrate,  pnrporl  Ifai>rboiier'f 
to  have  been  taken  on  oath,  itls  not  admissible,  and  evidence  will  ex«ninttion 
not  be  received  to  show  that  ix).  fact  it  was  not  taken  on  oath-    An  EavTbeenon 
ejiamination  of  a  prisoner  taken   before  a  magistrate  was  written  oath,  evidence 
under  the  following  words,  which  except  as  to  the  name  were  »«notadmi»- 
printed,  "  The  examination  of  —  Homage,  taken  on  oath  before  me,  thaUn  fact'' 
ftc,"  and  was  signed  by  the  magistrate ;  and  Le  Blanc,  J.,  rejected  it  wag  not  so. 
the  examination,  because  it  purported  to  have  been  taken  on  oath, 
and  would  not  permit  a  witness  to  be  examined  for  the  purpose  of 
showing  that  no  oath  had  in  fact  been  administered  to  the  prisoner, 
saying  that  he  could  not  allow  that  which  had  been  sent  m  under 
the  hand  of  the  magistrate  to  be  disputed.  (/)    So  where  the  exami- 
nation of  a  prisoner  began  "  The  information  and  complaint  of  R. 
Bentley,  taken  upon  oath,"  &c. ;  Gumey,  B.,  rejected  the  examina* 
tion,  and  would  not  permit  the  magistrate's  clerk  to  prove  that  the 
examination  was  not  taken  upon  oath,  and  that  the  statement  was  a 
mistake,  (g)     So  an  examination  beginning  '^  This  deponent  saith," 
has  been  rejected,  as  that  implied  that  the  statement  was  made  upon 
oath.  (A)  So  where  it  appeared  from  the  depositions,  that  the  magis^- 
trate  had  written  down  that  the  prisoner  was  sworn,  and  made  a 
statement,  which  he  returned  as  his  examination,  but  a  witness  said 
that  in  fact  the  prisoner  was  not  sworn ;  Parke,  B.,  in  the  presence 
of  Bosanquet,  J.,  said,  that  as  the  magistrate  had  returned  that  the 
prisoner  was  sworn,  the  statement  made  could  not  be  received  in 
evidence,  (i)    So  where  a  statement  made  by  a  prisoner  before  a 
coroner  at  an  inquest,  purported  on  the  face  of  it  to  have  been  taken 
on  oath,  but  the  coroner  would  have  proved,  if  parol  evidence  were 
admissible,  that  in  fact  no  oath  was  administered  to  the  prisoner; 
Alderson,  B.,  said  **  as  the  statement  purports  to  be  a  statement  on 
oath,  I  cannot  receive  it  as  evidence  against  the  prisoner ;  and  I 
think,  as  it  so  purports,  I  cannot  allow  parol  evidence  to  be  given  to 
show  that  the  statement  was  not  made  upon  oath."  (j) 

If  the  examination  of  a  prisoner  is  rejected  on  the  ground  that  it  And  parol 
purports  to  have  been  taken  on  oath,  parol  evidence  of  the  prisoner's  •j'^*'"^. 
statement  is  not  admissible.     A  statement  of  a  prisoner  made  before  ?L2l!«f2Lft-^ 

.  ,««  i-'^i  3  1         toner  8  stat0> 

the  committing  magistrate  had  at  the  conclusion  the  words,  '^  taken  mentis  not 
and  sworn  before  me,*'  and  under  those  words  the  signature  of  the 
magistrate;  the  statement  was  rejected,  and  evidence  that  the 
prisoner  was  not  sworn  held  inadmissible ;  and  it  was  also  held  that 
parol  evidence  of  what  the  prisoner  said  before  the  magistrate  could 
not  be  received.  (A) 


(/)  Bex  o.  Smith,  1  Stark.  K  242. 

ig)  Bex  V,  Bentley,  6  C.  &  P.  148,  and 
MSS.  a  S.  G.  The  prisoner  in  this  case 
was  not  sworn  :  the  magistrate  haying 
separate  books,  with  printed  headings  on 
each  page;  one  being  the  information 
book,  ana  another  the  examination  of  pri- 
soners* book ;  the  magistrate's  clerk  had» 
bj  mistake,  entered  the  prisoner's  examina- 
tion  in  the  information  book  instead  of  in 
the  prisoners'  examination  book.    C.  S.  G. 

(A)  Bex  9.  Shellswell,  Oxford  Spr.  Ass. 
1828,  Park,  J.  A.  J.    MSS.    C.  S.  G. 

(t)  Beg.  V.  Pikeslev,  9  C.  &  P.  124. 

Ij)  Beg.  V.  Whceley,  8  C.  &  P.  250. 


It  is  not  expressly  statedin  the  report  that 
this  was  the  examination  of  the  prisoner  as 
a  party  charged  before  the  coroner ;  buJtlL 
fa  to  be  inferred  that  it  was  so.     Anasee 
Beg.  o.  Owen,  9  C.  &  P.  83,  pott,  p.  860. 
(A)  Bex  V.   Bivers,  7   C.   &  P.  177, 


<«^  6«v. 


rarx,  u.  a,  j.     xoe  leamea  uuoge  saia,  l    ' — '~'y      ^^ 
'*  I  remember  a  case  in  which  a  headinff  of  ^^^-^t.   S^^^^    f^^C^ 
a  deposition  was  nsed,  and  it  stated  uat  fL»^^^      ^  ^^  /JtT..  a 
the  prisoner  was  sworn.     The  written  evi-  ^^^^ 
denoe  was  rejected,  and  parol  evidence  was 
offered,  and  that  was  rejected  also.     As 
I  see  that  there  is  a  writing,  I  cannot  re- 
ceive parol  evidence."  Mr.  rhillipps,  vol  i.  Zu  i^' 
p.  403,  sajTs,  "  But  there  Seems  no  good 
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^  The  ground  on  which  these  decisions  proceeded  was,  that  the  acoomit 
given  by  a  prisoner  before  a  magistrate  ought  not  to  be  upon  oadi ; 
and  if  the  prisoner  has  been  sworn,  his  statement  camiot  be  re- 
ceived. (J) 

Upon  an  indictment  for  administering  poison,  it  appeared  that  oq 
the  day  on  which  the  prisoner  was  committed,  dhe  an J^several  othew 
were  summoned  before  a  magistrate,  and  at  a  time  when  she  was 
under  no  charoe,  aiid  when  there  was  no  specific  chaiige  against  a^" 
person,  she  and  the  other  persons  were  examined  upon  oath  touchii^g 
this  poisoning,  and  their  statements  taken  down  in  writii^ ;  but  oq 
the  conclusion  of  the  examination,  the  prisoner  was  committed  fer 
trial  on  this  charge.  It  was  proposed  to  put  in  the  examination  of 
the  {>risoner,  and  Rex  v.  Tubby  {m)  was  cited  Gumey,  B.,  •*  Tliis 
case  is  quite  distinguishable  from  the  case  cited.  Under  the  circum- 
stances of  that  case  I  should  have  been  disposed  to  agree  with  my 
brother  Vaughan.  I  remember  in  the  case  of  Rex  v.  Walker^  which 
was  a  case  of  forging  a  will,  I  gave  in  evidence  an  affidavit  made  by 
one  of  the  prisoners  in  the  suit  in  Doctors*  Commons,  and  the  pri- 
soner was  convicted  and  executed.  But  Ais  being  a  depositioo 
made  by  the  prisoner  at  the  same  time  as  all  the  other  deoositioDS 
on  which  she  was  committed,  I  think  it  is  not  ,_. 
think  this  examination  was  perfectly  voluntary.**  (n) 

Upon  an  indictment  against  a  &ther  and  daughter  for  reoerriiig 
stolen  goods  it  appeared  that  the  daughter  had  been  examined  upon 
oath  as  a  witness  before  the  committing  magistrate,  and  it  was  nrcK 
posed  to  ask  what  she  then  said  in  the  presence  of  her  fimer. 
Gumey,  B.,  '^  I  think  you  cannot  do  that.  We  cannot  hear  anything 
she  said  before  the  magistrate  when  she  was  a  witness ;  if  after 

having  been  a  witness  you  make  her  a  prisoner,  nodiing  of  what 

said  then  can  be  admitted  in  evidence,  (o) 

With  reference  to  an  examination  of  a  person  charged  as  a  priai 


ground  for  this  decision/*  and  in  toI.  2,  p. 
80,  he  sajt,  **  this  is  a  strong  decision,  for 
if  there  was  no  oath  imposM,  and  if  the 
prisoner  had  his  choice  to  speak  or  not,  as 
be  might  think  right,  his  statement  was 
voluntary,  and  why  should  the  mistake  or 
carelessness  of  the  magistrate,  or  his  clerk, 
in  making  a  mis-statement  as  to  the  fact  of 
■wearing  be  an  estoppel  to  the  reception 
of  evidence,  which  in  all  other  respects  is 
unobjectionable  ?" 

(l)  Rex  9.  Smith,  1  Stark.  N.  P.  C. 
242.  As  to  examinations  by  magistrates 
generally,  see  pof^  p.  874. 

(m)  5  C.  &  P.  530,  pott^  p.  858. 

in)  Rex  e.  Lewis,  6C.  &  P.  161,  and 
MSS.  C.  S.O.  Mr.  Phillipp8,Tol.  i.  p.  403, 
observes,  **  When  she  was  summoned  to 
appear,  suspicion  attached  to  her ;  and  the 
case  bears  a  strong  resemblance  to  that  of 
an  individual  examined  on  oath  under  a 
charge."  This  is  inaccurate,  and  neither 
warranted  by  the  report  in  C.  h  P.  nor 
my  note  of  the  case,  and  I  was  counsel  in 
it.  The  prisoner  was  summoned  in  the 
ordinary  way  as  a  person  who  could  give 
some  evidence  touching  the  matter,  and  not 
because  any  suspicion  attached  to  her.  Sea 


:.£; 


w^ 


the  note  to  the  next  case.     C.  8.  6. 

(fO  Rex  V,  Davis,  6  C.  &  P.  177» 
MSS.    C.  S.  O.     Mr.  Phil^pa,  voL 
404,  observes,  **  It  does  not  appear  ftvsa 
report  that  this  mdividual  was  taken 
prisoner  before  the  magistrate;  \mi  \ 
were  circumstances  sniBdent  to  raise  a 
picion  of  guilt,  and  suffident  also  to 
that  the  statement  was  noi  perfectly 
tary.**    It  should  seem,  from  the  fact 
being  examined  as  a  witness,  that  sii« 
not  taken  before  the  magi^rates  as  a 
soner;  and  as  to  the  circumstaiioea 
cient  to  raise  a  sospidon  of  guH, 
such  are  stated  to  have  been  proved 
the  magistrate,  either  before  or  at  the 
when  her  examination  was  taken ;  and  as- 
suming that  such  suspicion  might  exist  in  tiM 
minds  of  the  magistrates  or  others*  or 
that  liie  prisoner  might  be  aware  tbat 
was  such  suspidon,  that  was  not  the  _ 
of  the  decision,  but  that  the  prisoner 
been  examined  on  oath  as  a  witM 
after  the  decision  in  Reg.  e.  Wbeaier, 
p.  858,  it  may  perhaps  be  doubted  wh_ 
this  was  a  sufficient  reason  for  njecttaiig 
deposition.    C.  S.  G. 


CHAP.  IV.  §  1.]  OfConfemom  and  Admissions.  ^' 

taken  upon  oath,  Mr.  Phillipps  observes,  **  As  an  examinadon  it  is 
irregular ;  the  modem  statute,  which  regulates  the  proceedings  of 
magistrates  on  criminal  chaiges  brought  before  them,  makes  a  cU»- 
tinction  between  the  examination  of  a  prisoner,  and  the  informations 
of  those  who  make  the  chaige ;  the  informations,  but  not  the  exa- 
minations of  the  prisoner,  being  especially  required  to  be  on  oath. 
Since  the  statement  upon  oath  cannot  be  received  as  a  judicial  pro- 
ceeding or  formal  examination,  is  it  admissible  as  a  confession? 
There  are  objections  to  it  also  in  that  form ;  the  oath  imposed  on 
the  prisoner,  especially  whilst  in  custody,  is  Ukely  to  operate  as  a 
constraint,  or  as  a  kind  of  compulsion,  the  statement  thereiore  cannot 
be  considered  as  completely  free  and  voluntary."  (p) 

If  a  prisoner  is  sworn  and  examined  by  a  magistrate  by  mistake,  pruoner  ex. 
and  his  deposition  is  destroyed,  and  an  examination  then  taken  iB4hc  amined  on 
reeular  way,  it  is  admissible.     On  an  indictment  for  arson  acainst^^  ^  ?"* 

o,«'',  -lit  i»i  ^^  /•        tike,  nifl  OTTor 

two  prisoners,  it  appeared  that  when  one  of  the  prisoners  was  first  oomcted. 
brought  before  the  magistrate,  it  was  thought  that  he  had  appeared 
as  a  witness,  and  by  mistake  he  was  sworn ;  but  it  being  discovered 
that  he  was  one  ot  the  accused  persons,  the  deposition,  which  had 
been  commenced,  was  torn,  and  the  prisoner  subsequently  made  a 
statement,  after  having  been  cautioned  by  the  magistrate ;  and  that 
statement  was  offered  in  evidence.  It  was  objected  that  the  whole 
examination  before  the  magistrate  was  but  one  transaction,  and  that 
the  oath  was  binding  during  the  whole  inquiry.  Grarrow,  B., 
'^  What  was  first  taken  down  and  afterwards  destroyed  does  not 
prejudice  the  prisoner.  We  do  not  know  what  he  said ;  it  is  as  if  it 
never  existed :"  and  the  statement  was  received,  (q) 

The  principle  of  these  decisions  does  not  apply  to  a  statement  Statement  bf 
made  by  a  prisoner,  in  an  examination  before  a  magistrate,  when  prisoner  not 


(jp)  1  FhiL  Ev.  402.  Assuming  that 
an  oath  may  be  UUfy  to  operate  as  a  con- 
atraintt  there  seems  no  reason  whatever  why 
where  a  prisoner's  examinatioii  has  been 
taken  npon  oath,  that  fact  should  operate  fur. 
ther  than  to  raise  tLptiwtd  facie  presumption 
thai  the  statement  was  not  voluntary; 
and  to  throw  the  onus  of  showing  that  it 
was  spontaneous  upon  the  prosecutor. 
Suppose,  after  the  statement  or  a  prisoner 
haa  been  regularly  taken  without  an  oath, 
he  were  himself  to  volunteer  to  swear  to  Uie 
truth  of  it,  and  the  magistrate  were  in- 
cautiously to  permit  hhn  so  to  do,  it  would 
be  difficult  to  assign  any  good  reason  why 
such  a  statement  should  not  be  admissible. 
In  Beg.  «•  Wheater,.  pottt  p.  858,  Lord 
Abinger,  C.  B.,  said,  in  the  presence  of  all 
the  Judges,  '*  I  understand*  if  a  prisoner's 
examination  be  on  oath,  it  shall  not  be  re- 
ceived in  evidence  without  reference  to  a 
duress  or  threat ;  I  see  no  reason  for  itf 
in  principle,  the  answer  may  be  quite  vo- 
luntary.'* It  should  be  remembered,  that 
a  magistrate  has  no  authority  to  administer 
such  an  oath,  and  therefore,  the  prisoner 
has  a  right  to  refuse  to  take  it.  In  Beg.  v. 
Wheater,  on  Bex  e.  Tubby,  poet,  p.  H58, 
being  cited,  Aldo-son,  B.,  observed,  '*It 
does  not  appear  there  that  the  oath  was  a 
lawful  one  :**  from  which,  perhaps,  it  may 


be  inferred  that  the  very  learned  Baron 
considered  that  a  distinction  might  be 
drawn  between  a  lawful  and  an  unlawful 
oath ;  and  it  is  apprehended  that  such  a 
distinction  might  well  be  drawn,  as  in  the 
one  case  the  justice  has  the  power  to  en- 
force by  commitment  an  answer  to  any 
legal  questions;  in  the  other,  he  has  no 
such  power.  Aiid  see  Bex  v.  Shaw,  antep 
p.  846.  The  first  mention  of  the  mode 
of  taking  prisoners'  examinations,  is  in 
Kelying,  p.  2,  where  the  Judges*  orders 
direct,  "  that  all  justices  of  the  peace  do 
take  examinations  of  the  felons  without 
oath."  The  same  is  stated  in  B.  N.  P. 
242.  The  first  case  where  an  examina- 
tion was  rejected  on  the  ground  that  ; 
purported  to  be  on  oath,  is  Bex  «.  Smith, 
1  Surk.  B.  242,  amU,  p.  855.  There  is 
no  doubt  that  an  examination  of  a  prisoner 
taken  on  oath  is  irregular,  and  therefore, 
inadmissible  ae  an  examination  under  the 
etaiute,  and,  perhaps,  the  rejecting  the 
examination  ot  prisoners  on  oath  altogether, 
may  have  originated  in  not  distinguishing 
between  an  examination  admissible  under 
the  statute,  and  admissible  as  evidence  at 
common  law.  The  point  seems  to  have 
been  taken  for  grantea  in  all  the  cases,  and 
never  solemnly  discussed.  C.  S.  G« 
{q)  Bex  V.  Webb,  4  C.  &  P  564. 
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uder  dwrga  be  was  not  in  GUfttody,  but  examined  against  another  penNm  on  s 
or  nnpickm  distinct  cbaive ;  provided,  of  course,  there  has  been  no  induoemeot 
^*^  !Ls..»  given  to  confess,  and  no  promise  of  &vour  or  of  a  reward  for  inibr- 
another.  mation;  a  Statement  so  made  by  one  m  his  capacity  of  witness,  mio 

was  perfectly  free  to  refuse  answering  any  questions  that  had  a 
tendency  to  expose  him  to  a  criminal  chai^,  seems  to  be  clearly 
admissible,  {q)    And  it  may  be  laid  down  generally  that  a  atatement 
upon  oath  by  a  person  not  being  a  prisoner,  i^  when  no^ suspicion, 
attached  to  him,  the  statement  not  being  compulsory,  nor  made'm' 
consequence  of  any  promise  of  favour,  is^ad^yssible  in  evidence 
I^«P?^t^n  ^y    against  him  on  a  criminal  chaiige>  (r)    Thus,  where  upon  an  indict- 
JJJ2iSJ^Q^j,^y  ment  for  forgery  it  appeared  that  before  the  prisoner  was  either 
person  on  a       charged  with  or  suspected  of  having  committed  any  oflenoe,  one 
charge  of         Shearer  had  been  examined  on  a'  charge  of  forgery,  and  that  the 
<>i^>7-  prisoner  was  called  as  a  witness  against  Shearer  on  that  occasion, 

and  sworn  to  a  deposition,  which  was  proposed  to  be  read  against 
the  prisoner;  and  it  was  objected  that  the  deposition,  being  a  state- 
ment made  upon  oath,  could  not  be  received  as  evidence  against  the 
prisoner ;  Parke,  J.,  said,  '^  I  think  I  ought  to  receive  this  evidence. 
The  prisoner  was  not,  at  the  time  when  he  made  this  depoeition, 
chargefl  wLth  any  65ence ;  and  he  might,  on  that,  as  well  as  on  any 
other  occasion,  when  called  as  a  witness,  have  objected  to  answer 
any  questions  which  might  have  a  tendency  to  expose  him  to  a 
criminal  charae,  and  not  having  done  so  his  deposition  is  evidence 
Tttbb7*8  case,  appunst  him.  (^)  So  where  on  an  indictment  for  burglary  it  was 
proposed  to  read  a  statement  made  upon  oath  by  the  prisoner,  at  a 
time  when  he  was  not  under  any  suspicion,  and  it  was  objected  that 
it  was  a  violation  of  the  rule  of  law  that  a  prisoner  should  not  be 
sworn ;  Vaughan,  B.,  said,  ^^  I  do  not  see  any  objection  to  its  being 
read,  as  no  suspicion  attached  to  the  party  at  the  time.  The  ques- 
tion is,  is  it  a  statement  of  a  prisoner  upon  oath  ?  Clearly  it  is  nott 
for  he  was  not  a  prisoner  at  tne  time  when  he  made  it"(rt 
Wheater't  The  examination  of  a  person  taken  on  oath  as  a  witness  before 

case.  commissioners  of  bankruptcy  is  admissible  in  evidence  against  him 

™  **^2S*^   ^^  *  charge  of  forgery,  he  having  been  cautioned,  and  allowed  to 
of  a  person  as    elect  what  questions  he  would  answer.    The  prisoner,  who  was  in- 
a  witness         dieted  for  forging  a  bill  of  exchange,  had  been  agent  in  London  for 
^^nmof     ^^  father,  a  cloUi  manufiacturer  near  Leeds,  who  became  embar- 
bankrupt  is       rassed,  and  ultimately  a  bankrupt    The  bill  in  question,  whidi, 
adinissible,  he    with  Other  foiged  bills,  was  founa  in  the  prisoner's  possession^  and 
^^edud    ^*^  \i^^T^  paid  after  dishonour,  had  been  remitted  by  him  to  his 
allowed  to        fiither,  as  alleged,  by  way  of  return  for  cloths.    The  prisoner  had 
answer  what     been  examined  by  the  commissioners  under  the  fiat  touching  all 
gii»mons  he      these  bills,  after  the  solicitor  of  the  assignees  had  failed  in  making 
out  such  a  case,  on  a  direct  chaige  of  foiging  them,  before  the  Lord 
Mayor  as  would  warrant  the  committing  nim  for  trial     His  exami- 
nation on  oath  before  the  commissioners  was  tendered  in  evidence 
on  the  part  of  the  prosecution,  and  objected  to.     It  appeared  that 

(7)  1  Phill.  £v.  404.  the  counsel  for  the  crown,  as  it  did  not 

(r)  nrid.  contain   anything   materiaL      In  Reg.  »• 

(«)  Rex   D.  Haworth,  4  C.  &  P.  254.  Wheater,  infra,  Vaughan,   J.,  said,   •«]& 

Greenw.  Stat  138  ».  Bex  v.  Tuhby,  what  reason  is  tiicve  far 

{t)  Rex  o.  Tabby,  5  C.  &  P.  630.    The  faying  that  there  was  any  restraint  on  the 

deposition  was  not  read,  bat  withdrawn  by  person  making  the  statement  ?" 


85SI 


CHAP.  IV.  ^  l.j  Of  ConftB^ons  and  Admisnons. 

he  had  been  attended  before  them  by  his  solicitor,  and  been  in- 
f<Nrmed  by  them  that  he  was  at  liberty  to  decline  answering  any 
question  which  he  thought  might  criminate  himself;  that  to  some 
questions  he  had  demurred  on  this  ground,  and  those  had  been 
passed  over ;  to  others  he  had  made  objections  on  other  grounds, 
which  had  not  been  allowed,  and  he  had  been  compelled  to  answer. 
The  examination  was  received  in  evidence,  and  tne  prisoner  con- 
victed f  but  it  was  contended,  upon  a  case  reserved,  that  the  exami* 
nation  was  inadmissible,  as  it  was  a  compulsory  statement  upon  oath. 
The  prisoner  was  liable  to  an  indictment  mr  peijury  if  ne  swore 
falsely,  under  the  6  Geo.  4,  c.  16,  s.  99,  as  well  as  to  all  the  conse- 
quences and  penalties  incurred  by  a  refusal  to  answer  bv  sec  34. 
The  prisoner  was  compelled  to  answer  some  questions,  ana  it  must, 
therefore,  be  taken  that  some  part  of  the  examination  was  compul- 
sory. He  was,  therefore,  under  duress.  The  answers  also  were  on 
oatn  which  rendered  the  deposition  inadmissible,  the  reason  for 
which  is  that  it  would  be  a  species  of  duress.  It  was  contended,  on 
the  part  of  the  crown,  that  the  statement  was  voluntary,  and  not 

Erocured  or  influenced  by  threats  or  duress ;  the  prisoner  had  the 
berty  to  object  to  answer,  and  exercised  his  right  to  do  so,  and  if 
he  elected  to  answer,  his  answer,  although  he  might  have  demurred, 
was  receivable  in  evidence.  The  cases  where  statements  have  been 
rejected  on  the  ^und  of  the  examination  having  been  on  oath  were 
inapplicable,  as  m  them  the  examination  was  improperly  taken,  and 
the  party  examined  was  chaiged  as  a  criminal  In  tnis  case  the 
examination  was  regular.  The  Judges  present  were  all  of  opinion 
that  the  evidence  was  properly  received,  and  the  conviction  good, 
except  Lord  Abinger,  C.  B.,  and  Littledale,  J.,  who  were  of  the 
contrary  opinion,  (u) 

Upon  an  indictment  for  forging  a  deed  the  answer  and  deposition  Ajuwen  and 
in  Cnancery  of  the  prisoner  were  tendered  in  evidence  agamst  the  depositions  in 
prisoner,  and  were  ohjected  to  on  the  ground  that  they  were  upon  Cbwcjery. 
oath,  but  Vaughan,  B.,  was  clearly  of  opinion  that  they  were  admis- 
sible, beinff  made  before  any  chaj^  was  made  against  the  prisoner. 
The  amended  bill  in  the  same  suit  in  Chancery  was  put  in  and  read; 
it  contuned  a  chaige  of  forging  the  deed  against  the  prisoner,  on 
which  it  was  again  objected  that  the  answer  and  deposition  of  the 
prisoner  were  not  admissible  upon  the  ground  that  the  bill  contained 
such  charge  of  forgeiy.     Vaughan,  B.,  '*  The  argument  would  go 
the  length  of  not  admitting  depositions  in  the  case  of  peijury.    If 
the  party  chooses  voluntarily  to  answer,  he  is  bound  by  it,  and  the 
answers  are  admissible."  (v) 

A  difference  of  opinion  has  existed  whether  the  examination  of  a  Difference  of 
person  upon  oath  as  a  witness,  before  a  coroner,  be  admissible  in  evi-  ^^^|!*. 
dence  against  such  person  on  his  trial,  and  the  point  does  not  appear  as  ^^L^^^ 
yet  to  l^  finally  determined.     In  a  case  tried  at  Worcester,  where  it  depontton 


(u)  Reg.  V,  Wheater,  2  Moo.  C.  C.  R.  45. 
2  Lew.  157.  Park,  J.  A.  J.,  tnd  Gurney, 
U.,  were  absent.  In  Rex  v  Britton,  1  M. 
&  Rob.  297,  the  balance-sheet  of  a  bank- 
rupt given  on  oath,  under  his  commission, 
was  TOld  inadmissible  ;  but  the  ground  of 
this  decision  was,  that  the  balance-sheet 
couM  not  be  given  in  evidence  unless  there 
were  a  valid  commission ;  and  therefore, 
the  balance*8heet  being  part  of  the  pro- 


ceedings, could  not  be  put  in  evidence  to 
prove  the  petitioning  creditor's  debt  as  a 
part  of  the  commission :  per  Pattason,  J., 
m  Reg.  0.  Wheater. 

(o)  Rex  V.  Highfield,  Stafford  Sum.  Ass. 
1828,  MSS.  C.  a  O.  The  prisoner  was 
executed.  Sec  Rex  v.  Lewis,  ante,  p. 
856,  as  to  an  aflidavit  in  a  sut  in  the 
Ecdesiastical  Court. 
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decoased. 


Owen^  second 
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same  deposi- 
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on  a  trial  for 
murder  of  the 
san^  woman* 


Sandjrs'  case. 


appeared  that  a  coroner's  inquest  had  been  held  on  the  body  of  A^ 
and  it  not  being  suspected  that  fi.  was  at  all  concerned  in  the  murder 
of  A.,  the  coroner  had  examined  B.  as  a  witness ;  Park,  J.  A.  would 
not  allow  the  deposition  of  B.,  so  taken  on  oath,  on  the  coroner's 
inquest,  to  be  read  in  evidence,  on  the  trial  of  an  indictment  against 
B.  for  the  same  murder,  (tr) 

Upon  an  indictment  for  rape  against  Owen,  Ellis,  and  Thonias  it 
appeared  that  an  inquest  had  been  held  upon  the  body  of  the 
woman  alleged  to  have  been  ravished,  and  tne  coroner  stated,  that 
at  the  inquest  Owen  made  four  statements;  he  had  been  sw<»ii 
before  each  statement ;  each  of  the  statements  was  taken  down  in 
writing,  and  signed  by  Owen.  Ellis  made  and  signed  a  statement, 
and  so  did  Thomas ;  they  were  sworn  before  the  statements  were 
made.  No  inducement  of  any  kind  was  held  out  to  either  of  the 
prisoners  to  make  any  statement ;  neither  threat  nor  promise ;  they 
were  all  three  brought  before  the  coroner  in  custody.  It  was 
objected  that  these  statements  were  not  receivable  in  evidence,  as 
they  were  on  oath.  These  persons  were  in  custody ;  and  in  Reg.  ▼• 
Wheeletfi  (^)  Alderson,  fi.  rejected  the  statement  of  the  priscmer, 
which  had  bieen  taken  at  the  inquest,  because  it  was  on  oath^  and 
taken  while  he  was  in  custody.  Williams,  J.,  ^'  I  know  that  my 
brother  Alderson  did  so,  but  I  also  know  that  since  that  there  has 
been  a  rc-action  of  opinion  (if  I  may  be  allowed  the  expresraon) ;  I 
shall  therefore  receive  the  evidence,  and  reserve  the  point  if  it 
should  become  necessary."  (y) 

But  where  upon  an  indictment  against  the  same  prisoners  for  the 
murder  of  the  same  female,  whom  they  had  been  chai^ged  in  the 
preceding  case  with  ravishing,  the  same  depositions  of  the  prisoneis^ 
taken  on  oath,  on  the  coroner's  inquest  held  on  the  body  of  the 
deceased,  (z)  were  tendered  in  evidence ;  Gumey,  B.,  said,  **  1  am  not 
aware  of  any  instance  in  which  an  examination  on  oath,  before  a 
coroner  or  a  magistrate,  has  been  admitted  as  evidence  against  the 
person  making  it  I  have  known  depositions  before  magisliatesy 
made  by  prisoners  on  oath,  and  they  have  been  uniformly  rejected. 
In  my  own  experience  I  do  not  recollect  a  case  of  a  deposition 
before  a  coroner."  After  mentioning  Reg.  v.  Wheatery  (a)  the  learned 
Baron  added,  ^^  I  confess  that  I  do  not,  on  principle,  see  the  distinc- 
tion  between  that  and  some  of  the  other  cases.  Still  I  am  oi 
opinion  that  in  the  present  case,  I  ought  to  reject  the  evidence.*  (i) 

Upon  an  indictment  for  the  murder  of  Elizabeth  SL,  it  appeared 


(w)  Anonymous,  4  C.  &  P.  255,  noto 
{h\  In  Rex  o.  Clowes,  morted  as  to 
other  points  in  4  C.  &  P.  221,  the  grand 
jnry  aued  littledale,  J.,  "  Can  Uie  e?i- 
dence  of  a  prisoner,  who  was  examined  on 
oath  before  the  coroner  as  a  witness,  be 
admitted  as  evidence  against  the  same 
person,  when  subsequently  indicted  for  the 
murder  of  the  person,  on  whose  body  the 
inquest  w  held  ?**  Littledale,  J., "  What- 
ever anyi>nsoner  says  at  any  time  against 
himself  is  evidence,  and  therefore,  such  a 
statement  is  admissible."  The  preceding 
case  was  then  mentioned,  on  which  the 
learned  Judge  seemed  to  entertain  doubts 
upon  the  pomt,  hut  directed  the  grand 
jury  to  receive  the  evidence,  and  leave  the 


point  for  discussiiOD  upon  the 
C.  S.  G. 

(x)  Ante,  p.  85& 

(y)  Reg.  o.  Owen,9C.&P.  63.  Tbe 
report  then  proceeds,  Bfr.  Tooke,  (tW 
coroner)  recalled  **  I  a^ed  Owen  if  he  was 
desirous  of  giving  his  evidence,  and  he  nid, 
yes ;  he  was  sworn,  and  gave  evideaoe.  I 
asked  each  of  the  other  nrisonen  if  Wa 
wished  to  give  evidence,  and  each  said  tliat 
he  did."  Alderson,  B.,  was  the  other 
Judge  at  Stafford  when  this  case  was  tried. 

{z)  This  is  the  whole  statement  in  the 
report. 

(n)  AnU,  p.  858. 

(b)  Reg.  V.  Owen,  9  Clb  P.  238. 
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that  no  suspicion  arose  that  her  death  had  been  caused  by  poison  tin«  Depotkion 
til  after  the  death  of  Mary  Ann  S. ;  but  the  parents  having  insinuated  ^^^^  * 
that  Mary  Ann  had  been  poisoned  by  Riiey^  she  was  taken  into  ^I^^t<m  *" 
custody  upon  the  charge,  and  on  the  examination  before  the  coroner  the  body  of 
as  to  the  cause  of  Mary  Ann's  death,  the  mother  was  examined  on  one  person 
oath,  as  a  witness,  and  her  deposition  was  taken  in  writing,  and  read  ^  ii^uoton 
over  to  her,  and  she  put  her  mark  to  it     In  the  course  of  that  exa-  another  body. 
mination  questions  were  put  to  her  relative  to  the  death  of  Elizabeth,  *"^  *^**'^?i 
and  in  consequence  of  her  answers,  and  other  circumstances,  the  ^l^^l^^^'^itl 
body  of  nizaoeth  was  disinterred,  examined,  and  found  to  contain 
arsenic  in  the  stomach.    The  parents  were  thereupon  taken  into 
custody,  and  brought  before  the  coroner,  in  custray,  separately. 
The  mother  was  told  that  she  was  charged  with  having  poisoned 
her  two  children,  and  that  that  was  the  time  when  she  mignt  make 
any  statement  that  she  liked  to  the  jury,  and  that  what  she  said 
would  be  taken  down  in  writing.     Her  former  deposition  made  by 
her  as  a  witness,  was  then  read  over  to  her,  and  she  said  that  she 
had  a  further  statement  to  make,  which  she  made,  and  what  she 
said  was  written  down,  and  afterwards  read  over  to  her;  she  was 
asked  to  sign  it,  and  refused.     The  coroner  signed  it,  and  it  was 

E reduced  and  offered  in  evidence  a^inst  the  mother,  together  with 
er  original  deposition.  It  was  objected  that  as  the  greater  part  of 
the  statement  had  been  made  by  the  prisoner,  when  under  exami- 
nation before  the  coroner,  upon  oath,  it  could  not  be  read  in  evi- 
dence against  her.  Erskine,  J.,  received  the  evidence,  but  reserved 
the  point  for  the  consideration  of  the  Judge&  (b)  But  as  the  mother 
was  acquitted,  the  Judges  thought  it  unnecessary  to  determine  the 
question. 

It  has  been  determined  by  the  opinions  of  all  the  Judges  that  DiscoTeriesin 
although  confessions,  improperly  obtained  are  not  admissible,  yet  con9e<iu(^n'~ 
that  any  facts,  which  have  been  brought  to  light  in  consequence  of  unduly^ob 
such  confessions  may  be  received  in  evidence,  (c)    Thus,  where  a  uined. 
prisoner  was  indicted  as  an  accessoiv  after  the  fact  for  having 
received  property,  knowing  it  to  be  stolen,  and  had,  under  promises 
of  favour,  made  a  confession:  and  in  consequence  of  it  the  property 
had  been  found  in  her  lodgings,  concealed  between  the  sackings  of 
her  bed:  it  was  held  that  the  fact  of  finding  the  stolen  property  in 
her  custody  might  be  proved,  although  Vie  knowledge  of  it  was 
obtained  by  means  of  an  inadmissible  confession,  (d)    So  where  a 
prisoner  indicted  for  stealing  a  number  of  diamonds  and  pearls  had 
Deen  improperly  induced  to  make  a  confession,  from  which  it 
appeared  that  he  had  disposed  of  part  of  them  to  a  certain  person ; 
it  was  held  allowable  on  toe  part  of  the  prosecution  to  call  that  per- 
son to  prove  that  he  had  received  the  property  from  the  prisoner,  (e) 
As  far  as  these  cases  go,  there  can  be  no  difficulty  as  to  the  pro- 
priety of  their  decisions,  because  the  bare  facts  of  the  property  being 


cnee 
enions 


(6)  Reg.  V.  Sandym  1  C.  dc  Man.  346. 

(e)  1  PhilLEy.  411. 

(d)  Rex  9  Warickshall.  1  Leach,  263, 
O.  B.  1783.  S.  P.  Moeey's  case.  1 
Leach,  265  «.  O.  B.  1784.  So  in  Rex 
V.  Harru,  R.  &  M.  C.  C.  R.  338,/ioff,p. 
877,  after  the  prisoners  had  been  before  the 
magistrate,  one  of  the  prisoners  went  with 
one  of  the  prosecutors  to  a  field,  and  said 
he  coald  find  the  skin  boned,  and  showed 
the  place,  which  was  dng  up  and  the  iktn 


found.  So  m  Thurtell's  case,  dted  in  All- 
son's  Cr.  L.  of  Scotland,  584,  and  Joy,  84, 
although  a  confession  obtained  by  means 
of  promises  or  hopes  of  impunity  held  out, 
was  not  used  in  evidence  against  him,  yet 
the  fact  that  the  goods  were  recovered,  or 
the  corpse  found,  in  consequence  of  the 
confession,  at  the  place  mentioned  in  the 
confession,  was  held  receivable  in  evidence, 
(t)  Lockhart's  case,  1  Leach,  3661. 
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found  in  the  possession  of  the  prisoner  in  the  one  case,  and  of  hb 
dealing  with  it  as  his  own  in  the  other,  would,  unconnected  with 
any  confession,  have  been  clear  evidence  in  support  of  the  proeecor 
tion*  But  the  cases  have  gone  further  than  this,  for  it  has  been  held 
that,  on  a  prosecution  for  receiving  stolen  goods,  where  a  confcflnon 
had  been  improperly  drawn  fix>m  a  prisoner,  in  the  course  of  which 
he  described  the  place  where  the  goods  were  concealed,  evidence 
might  be  given  that  he  did  so  describe  the  plaee^  and  thai  the  goods 
were  afterwards  found  there.  (/)  In  this  case  it  is  clear  thftt  the 
bare  fact  of  finding  the  goods  would  be  no  evidence  against  the  pri- 
soner, unless  coupled  with  a  part  of  the  improperly  obtained  confes- 
sion. And  some  have  accordingly  doubted  whether  any  part  of 
such  a  confession  can  properly  be  used  for  such  a  purpose.  Thus  in 
Harvey's  case.  Lord  Eldon,  C.  J.,  said,  that  where  the  know- 
ledge of  anv  fact  was  obtained  from  a  prisoner  under  such  a  promise 
as  excludea  the  confession  itself  from  being  siven  in  evidence,  he 
should  direct  an  acquittal,  unless  the  fact  itself  proved  would  have 
been  sufficient  to  warrant  a  conviction  without  any  confession  lead- 
ing to  it;  and  he  so  directed  the  jury  in  that  case.  (^)  But  the 
'What  is  the  more  established  rule,  according  to  utter  practice  and  later  aothofi- 
*T^*^  ^^V  ties  is,  that  so  much  of  the  confession  as  relates  strictly  to  the  feet 
Z  fomjS'2'*^  discovered  by  it  may  be  given  in  evidence ;  for  the  reason  of  reject- 
oonseqnenoe  of  ing  extorted  confessions  IS  the  apprehension  that  the  prisoner  may 
aconimon  }^ye  i)een  induced  to  say  what  is  false;  but  the  feet  discovered 
obudaed^^  shows  that  SO  much  of  the  confession  as  immediately  relates  to  it  is 
true.  (A)  Thus  it  is  proper,  and  it  is  now  the  common  practice,  to 
leave  to  the  consideration  of  the  jury,  where  a  confession  has  beat 
improperly  obtained,  the  fact  of  the  witness  having  been  directed 
by  the  prisoner  where  to  find  the  ffoods,  and  his  having  found  them 
accordingly,  but  not  the  acknowledgment  of  the  prisoner  having 
stolen  or  put  them  there,  which  is  to  be  collected  or  not  fixmi  all  the 
circumstances  of  the  case.  {$)  So  where  on  an  indictment  fixr 
burglary,  it  appeared  that  the  prisoner  had  made  a  statement  to  a 
policeman,  under  some  particular  circumstances,  which  induced  tbe 
counsel  for  the  prosecution  with  the  approbation  of  the  Court  to 
decline  offering  it  in  evidence ;  but  in  consequence  of  the  statement 
containing  some  allusion  to  a  lantern,  which  was  afterwards  found  in 
a  particular  place,  the  policeman  was  asked  whether  in  oooae- 
quence  of  something  which  the  prisoner  had  said,  he  made  a  search 
for  the  lantern ;  Tindal,  C.  J.  and  Parice,  B.,  were  both  of  opinion 
that  the  words  used  by  the  prisoner,  with  reference  to  the  thing 
found,  ought  to  be  given  in  evidence,  and  the  policeman,  accord- 
ingly, stated  that  the  prisoner  told  him  that  he  had  thrown  a  lantern 
into  a  pond  in  Pocock's  Fields.  The  other  parts  of  the  statement 
were  not  given  in  evidence,  (j  ) 


\ 

(/)  Grant*8  case,  and  Hodge's  case,  'i 
East,  P.  C.  658. 

(g)  At  Bodmin  Summer  Assizes,  ISOO, 
2  East,  P.  C.  658.  See  also  Mosey's  case, 
1  Leach,  265,  in  note  to  Warickshall's 
case. 

(A)  Rex  9.  Batcher,  1  Leach,  265, 
note  (a)  to  Warickshalls  case,  2  East, 
P.  C.  c.  16,  s.  94.  p.  658. 

(t)  2  East,  P.  C.  c.  16,  s.  94,  p.  658. 

U)  Reg-  9,  Goidd,   9  C.  &  P.  364. 


Mr.  FhilUpM,  vol.  i.  p.  412,  after  stating 
this  case,  adds,  **  But  the  Judse  in  snek  s 
case  would  direct  the  iurf ,  and  so  it  is 
dcrstood  did  direct  the  jury  in  that 
that  his  statement  most  not  be  taken 
proof  that  he  eoneeabdy  but  mereljr  a 
denoe  that  he  knew  of  or  was  vnwj  to  the 
concealment,  from  which,  togettier  with  tbe 
rest  of  the  evidence,  they  would  consiJer 
whether  it  was  probable  that  he  ceneeeled 
it  himself." 
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So  It  has  been  determined,  after  a  consideration  by  all  the  Judges,  Acts  done  in 
that  although  a  confession  improperly  obtained  cannot  be  received  consequence 
in  evidence,  yet  that  any  acts  done  afterwards  may  be  given  in  rion."""^ 
evidence,  notwithstanding  they  were  done  in  consequence  of  such 
confession,  (j) 

And  from  a  decision  in  a  late  case,  (k)  it  should  seem  that  what  DecUrations 
the  prisoner  says  at  the  time  such  acts  are  done,  may  also  be  re-  accompanying 
ceived  in  evidence.  In  that  case,  the  prisoner  was  cnarged  with  *"^  **^**' 
stealing  a  cruinea  and  two  promissory  notes.  It  appeared  in  evidence 
that  one  of  the  notes  was  a  Bank  of  England  note  for  five  pounds, 
and  the  other  a  Beading  bank  note  for  the  like  sum.  The  prosecutor 
had  told  the  prisoner  that  he  had  better  confess.  Chambre,  J.,  held, 
that  althouffh  the  prosecutor  could  not  be  allowed  to  prove  a  con- 
fession made  after  this  admonition,  he  might  be  permitted  to  give 
evidence  that  the  prisoner  brought  to  him  a  guinea  and  a  five  pound 
Reading  bank  note,  which  he  gave  up  to  the  prosecutor  as  the  guinea 
and  one  of  the  notes  that  had  been  stolen  from  him.  The  note  thus 
produced  the  prosecutor  could  not  identify,  otherwise  than  by  its 
corresponding  with  the  stolen  note  in  the  sum  for  which  it  was  given, 
and  in  beinfi;  a  note  of  the  same  banL  Upon  a  conviction  and  a 
Case  reserved,  the  majority  of  the  Judges  (J)  agreed  with  Cham- 
bre, J.,  in  thinking  tne  conviction  rigSt  and  the  evidence  admis- 
sible. (t») 

But  not  only  are  confessions  excluded  when  obtained  by  means  of  Not  admissible 
improper  inducements,  but  also  the  actsof  the  prisoner  done  under  the  co^J^,^"* 
innnence  of  such  inducements,  unless  confirmed  by  the  finding  of 
the  property ;  for  the  same  influence  which  mi^ht  produce  a  ground- 
less confession,  might  produce  groundless  conouct.  A  prisoner  was 
indicted  for  larceny,  and  had  been  induced  by  a  promise  from  the 
prosecutor  to  confess  his  guilt ;  and  after  that  confession  he  carried 
the  officer  to  a  particular  house  as  and  for  the  house  where  he  had 
disposed  of  the  property,  and  pointed  out  the  person  to  whom  he 
had  delivered  it ;  that  person  nowever  denied  Knowing  any  thing 
about  it,  and  the  property  was  never  found ;  it  was  held  that  not 
only  the  confession,  but  the  fact  of  the  prisoner's  carrying  the  officer 
to  the  house  as  above  mentioned,  was  inadmissible  in  evidence. 
The  confession  was  excluded,  because  being  made  under  the  in- 
fluence of  a  promise  it  could  not  be  relied  upon,  and  the  acts  of  the 
prisoner,  under  the  same  influence,  not  beina  confirmed  by  the  finding 
of  the  property^  were  open  to  the  same  objection.  The  influence 
which  might  produce  a  groundless  confession,  might  also  produce 
groundless  conduct  (n) 


(  /)  WarickshalVs  case,  1  Leach,  265. 

(k)  Rex  o.  Griffin,  Russ.  &Ry.  O.R.C. 
151. 

(/)IiOrdEl1enborouffh,  C.  J.,  Mansfield, 
C.  J..  Macdonald,  C.  B.,  Heath,  J.,  Grose, 
J.,  Chambre,  J.,  and  Wood,  B. 

(m)  Lawrence  and  Le  Blanc,  Js.,  were 
of  a  contrary  opinion,  that  the  production 
of  the  money  was  alone  admissible,  and  not 
his  saying  at  the  time  he  produced  one 
of  the  notes  "  that  it  was  one  of  the  notes 
stolen  from  the  prosecutor.**  And  see  Rex 
r.  Jones,  Russ.  &  Ry.  C.  C.  R.  152. 
AmU^^  827. 

(n)  Rex  o.  Jenkins,  Russ.  &  Ry.  C.C.R. 


492.  Mr.  Phillipps,  Et.  1  toI.  413,  says,  •«  it 
was  held  that  tne  evidence  of  what  passed 
between  the  prisoner  and  the  officer  ought 
not  to  have  been  received,  that  is,  U  was  not 
rteeivabk  tu  evidence  againtt  the  third  per- 
son.** This  is  clearly  an  error ;  there  was 
only  one  prisoner  inaicted,  and  he  for  the 
larceny,  and  the  only  question  was,  whether 
the  evidence  was  admissible  against  him. 
If  the  person  pointed  out  had  b^n  indicted 
as  the  recmer,  the  fact  of  the  prisoner 
pointing  him  out  as  the  person,  in  his 
presence,  and  his  denial  would  undoubtedly 
nave  been  admissible  in  evidence  against 
such  person.    C  S.  G. 
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before  a 
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in  ue  hearing 
of  an  accom- 
plice, who  did 
not  deny  it. 
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The  statement  or  confession  of  one  prisoner,  made  in  the  abaeooe 
of  another  prisoner  when  not  before  a  magistrate,  is  only  evidence 
against  himself  and  not  against  another  prisoner,  (n)  and  m  general, 
the  confession  of  one  prisoner  on  his  examination  before  a 
magistrate,  is  only  evidence  against  the  party  who  made  the  con- 
fession, and  cannot  be  made  use  of  against  any  others,  whom  on  his 
examination  he  confessed  to  be  engaged  with  him  in  committing  the 
although  made  offence :  (o)  and  even  if  such  confession  were  made  before  a  magis- 
trate in  the  hearing  of  another  prisoner,  it  would  not  be  evidence 
against  such  prisoner ;  on  the  ground  that  there  is  a  regularity  of  pro- 
ceeding adopted  before  a  magistrate,  which  prevents  the  prisoner 
from  interposing  when  and  how  he  pleases,  as  he  would  in  a  common 
conversation,  and  the  prisoner  is  brought  to  answer  the  chaige  and 
evidence  given  against  him,  and  not  the  statement  made  by  another 
prisoner.  Thus,  where  the  confession  was  made  before  a  magiatrate 
in  the  presence  and  hearing  of  the  accomplice,  who  did  not  deny 
it,  Holroyd,  J.,  held,  {p)  that  these  circumstances  were  not  evi- 
dence against  the  latter,  and  said  that  it  had  been  so  ruled  by  several 
of  the  Judges  in  a  similar  case,  which  had  been  tried  at  Chester.  (^) 
So  where  a  confession  of  the  principal,  made  before  a  magistrate  m 
the  presence  of  the  receiver,  in  which  she  stated  various  fiEurts  impli- 
cating the  receiver,  and  others  as  well  i^  herself,  was  tendered  in 
evidence ;  Patteson,  J.,  refused  to  receive'  in  evidence  any  thing  that 
was  said  by  her  respecting  the  receiver,  (r)  So  where  upon  an  indict- 
ment against  Swinnerton  for  steahng,  and  Bowyer  for  receiving  bay, 
it  appeared  that  when  the  prisoners  were  before  the  magistrate, 
Svnnnerton  made  a  statement  in  the  hearing  of  Bowyer,  which  was 
taken  down :  Bowyer  then  made  the  foUowmg  statement :  **  I  mutt 
beg  pardon  that  I  had  it,  I  reckon  that  it  was  not  ri^t  that  I  took 
it  If  I  had  not  picked  it  up  some  one  else  would.''  This  statement 
was  given  in  evidence,  and  it  was  proposed  also  to  put  in  the  state- 
ment of  Swinnerton,  who  had  pleaded  guilty.  Patteson,  J., — >*'  When 
before  a  magistrate  a  prisoner  is  called  upon  to  answer  the  depod- 
tions  taken  on  oath,  but  he  is  not  called  upon  to  make  any  answer 
to  the  statement  of  another  prisoner ;  I  think,  therefore,  that  the  ex- 
amination of  Swinnerton  is  not  admissible."  (s) 

Upon  similar  grounds  also,  the  deposition  of  a  witness,  who  has 
been  examined  against  a  person  before  a  magistrate  in  a  case  of 
summary  conviction,  is  inadmissible.  In  an  action  for  malicioiislj 
laying  an  information  against  the  plaintiff,  it  was  proposed  to  prove 
what  a  witness,  called  for  the  defendant,  had  said  in  the  plaintiff's 
presence  before  the  magistrate  on  the  hearing  of  the  information,  on 
the  ground  that  he  had  had  the  opportunity  of  cross-examining  the 


Deposition  of  a 
witness  on  a 
Bummarj  con- 
viction. 


'(n)  Heyey,  Beatty,  and  M'Carty's  case, 
I  Leach,  232. 

(o)  Tong*8  case,  KeL  18. 

(p)  Rex  e.  Appleby,  3  Stark.  N.  P.  C. 
33.  In  an  action  of  assault,  the  defendant 
offered  evidence  of  what  was  said  by  the 
magistrate  before  whom  the  matter  had 
been  investigated,  in  the  presence  of  both 
pluntiff  ana  defendant:  bat  Best,  C.  J., 
refused  to  admit  it;  and  he  observed,  that 
what  was  said  by  the  defendant  to  the 
plaintiff  was  evidence,  but  not  what  was 
said  by  a  third  person ;  or  if  it  drew  any 


answer  from  the  plaintiff,  that  n«fe  it 
evidence.  And  bis  Lordship  said,  be  re- 
membered Gibbs,  C.  J.,  nuduDg  tl^  bbbc 
distinction.  Child  v.  Grace,  2  G.  &  P« 
193. 

(q)  As  to  when  the  declaratioiis  of  om 
conspurator  are  evidence  against  ill  Iw 
comrades,  see  oiilc,  p.  097. 

(r)  Rex  V.  Turner,  B.  &  H  C.  C  R. 
347. 

(«)  Reg.  r.  Swinnerton,  I  C.  &  Mwi. 
593. 
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witness,  and  commenting  on  his  testimony ;  Parke,  J.,  said,  "  I  think 
it  is  the  safer  course  to  refuse  it,  and  to  hold  that  die  deposition  of  a 
■witness  taken  in  a  judicial  proceeding,  is  not  evidence,  on  the  ground 
that  the  party  against  whom  it  is  sought  to  be  read  was  present,  and 
had  the  opportunity  of  cross-examining.  It  clearly  would  not  be  ad- 
missible against  a  ttiird  person,  who  merely  happened  to  be  present, 
and  who,  being  a  stranger  to  the  matter  under  consideration,  had 
not  the  ri^ht  of  interfering:  and  I  think  the  same  rule  must  apjdy 
here.  It  is  true  that  the  plaintiff  might  have  cross-examined  or 
commented  on  the  testimony ;  but  still,  in  an  investigation  of  this 
nature,  there  is  a  regularity  of  proceeding  adopted  wnich  prevents 
the  party  from  interposing,  when  and  how  he  pleases,  as  he  would  in 
a  common  conversation.  The  sajpe  inferences,  therefore,  cannot  be 
drawn  from  his  silence,  or  his  conduct  in  this  case,  which  generally 
may  in  that  of  a  conversation  in  his  presence ;  and  as  it  is  only  for 
the  sake  of  these  inferences  that  the  conversation  can  be  admitted, 
I  think  it  better  to  refuse  the  evidence  now  offered."  {t) 

But  if  a  prisoner  in  his  examination  before  a  magistrate  makes  an  5^«,if  ro- 
express  reference  to  the  examination  of  another  prisoner,  taken  in  ferredtobytho 
his  presence  before  the  magistrate,  the  examination  of  such  prisoner  P"**®^' 
may  be  given  in  evidence  against  the  prisoner  so  referring  to  it  {u) 
If  a  prisoner  when  before  ^  magistrate  on  a  charge  of  an  assault, 
makes  a  statement  in  answer  to  what  the  person  charging  him  with 
the  assault  stated,  the  statement  made  by  such  party  and  the  answer 
of  the  prisoner  to  it  are  admissible.  Upon  an  indictment  for  murder, 
it  appeared  that  the  deceased  made  a  complaint  to  a  magistrate  of 
the  prisoner  having  struck  him  a  blow,  (which  ultimately  occasioned 
his  death,)  and  the  prisoner  was  in  consequence  brought  before  two 
ma^strates  for  the  assault,  and  convicted  and  fined.  On  the  exami- 
nation of  the  charge  of  assault  the  deceased  made  a  statement,  and 
the  prisoner  made  a  statement  in  answer  to  it  (v)  Tindal,  C.  J., 
held  that  evidence  of  what  was  said  by  the  deceased  on  the  exami- 
nation, and  also  what  the  prisoner  said  in  answer,  was  admissible ; 
bat  added,  '*  I  shall  not  hold  that  what  the  deceased  said  is  evidence 
as  proving  the  facts  he  stated,  as  it  would  be  if  it  were  a  deposition 
taken  under  the  7  Geo.  4,  c.  64,  but  only  evidence  as  producing  an 


it)  Melen  v.  Andrews,  M.  &  M.  336. 
See  Finden  o.  Westlake,  ibid.,  461,  per 
Tindal,  C.  J.,  and  see  Child  r.  Grace, 
2  C.  &  P.  1P3,  ante^  p.  864,  note  (/>). 

(tt)  Several  instances  have  occurred 
where  this  has  been  done,  and  the  case 
is  similar  to  Rex  o.  John,  7  C.  &  P.  324, 
and  Dennises  case,  2  Lew.  261 »  where  the 
prisoners*  examinations  referred  to  the 
depositions  of  particular  witnesses,  and 
such  depositions  were  held  to  be  admissible 
in  exphuiation  of  the  prisoner's  statement. 
In  such  a  case  it  should  seem  that  it  would 
depend  on  the  manner  in  which  the  reference 
was  made  to  the  other  prisoner's  examina- 
tion, whether  the  facts  stated  in  suoh  ex- 
amination were  admitted  or  not.  It  might 
be  that  the  prisoner's  examination  stated 
that  the  other  prisoner's  statement  was 
correct,  and  if  so  that  would  be  an  admis- 
sion of  the  facts  stated  in  it;  or  the  re- 
ference might  be  such  as  merely  to  require 


the  reading  of  the  other  examination  as 
explanatory  of  the  prisoner's  statement, 
without  admitting  any  fact  stated  in  it.  In 
2  Stark.  Ev.  40,  it  is  said,  **  in  some  in- 
stances the  confession  of  one  taken  in  the 
presence  and  hearing  of  another  prisoner 
may  be  very  material  to  explain  the  expres- 
sions and  conduct  of  the  latter  upon  that 
occasion;  for  any  declarations  of  his,  by 
which  he  assented  to  what  was  confessed 
by  another,  to  his  own  prejudice,  would  be 
admissible  against  him.  The  confession 
of  the  other  may  also,  it  seems,  be  evidence 
for  the  purpose  of  explaining  such  declara- 
tions."   C.  S.  G. 

(o)  This  statement  was  not  in  writing, 
and  objected  to  on  that  ground,  but  Tindal, 
C.  J.,  held  Uiat  '*this  being  a  summary 
conviction  is  not  a  case  in  whicn  magistrates 
are  required  to  take  down  the  evidence  in 
writing."  And  see  Robinson  o.  Yaughton^ 
8C.  &P.  262,  S,  P. 
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answer  from  the  prisoner,  like  any  other  conversation ;  and  I  do  not 
think  it  is  the  less  evidence  because  it  is  on  oath.  I  shall  therefoie 
admit  it  as  a  conversation.'^  {w) 

And  so  if  one  prisoner  were  to  make  a  confession  in  the  presence 
of  another  prisoner,  when  not  before  a  magistrate,  such  confies^on 
would  be  admissible  against  the  prisoner  in  whose  presence  it  was 
made,  although  he  made  no  observation  with  reference  to  it ;  for 
a  confession  may  be  collected  or  inferred  from  the  conduct  and  de- 
meanour of  a  prisoner  on  hearing  a  statement  affecting  himself,  (x) 
But  as  such  statements  frequently  contain  much  hearsay  and  other  ob* 
jectionable  evidence,  and  as  the  demeanour  of  a  person  upon  hearing 
a  criminal  charge  i^ainst  himself  is  liable  to  great  misconstruction, 
evidence  of  tins  description  ought  to  be  regarded  with  much 
caution,  (y) 

Not  only  what  is  said  by  a  prisoner,  but  what  is  said  to  him,  or  in 
his  presence,  except  when  before  a  magistrate,  is  admissible  in  evi- 
dence, and  it  makes  no  difference  that  what  was  said  was  said  by  a 
person  who  cannot  be  called  as  a  witness.  On  an  indictment  for 
murder,  some  observations  made  to  the  prisoner  by  his  wife,  to  which 
he  made  an  evasive  reply,  were  about  to  be  stated,  when  it  was 
objected  that  the  statement  ought  not  to  be  made,  as  the  wife,  if  she 
could  by  law  be  examined,  would  give  a  direct  contradiction  to 
them ;  but  Gaselee,  J.  and  Parke,  J.,  were  both  of  opinion  that  the 
statement  might  be  made  to  the  jury ;  and  that  the  circumstance  of 
the  observations  being  stated  to  have  been  made  by  the  wife,  who 
could  not  be  called  as  a  witness,  did  not  vary  the  general  rule,  that 
whatever  was  said  to  a  prisoner  on  the  subject  matter  of  the  chaigie, 
to  which  he  made  no  direct  answer,  was  receivable  as  an  implied  ad- 
mission on  his  part,  (z)  So  where  the  wife  of  the  prisoner,  who  was 
indicted  for  the  murder  of  his  wife's  mother,  came  into  the  room 
where  he  was  in  custody,  and  said  to  him,  *^  Oh,  Bartlett,  how  could 
you  do  it  ?"  He  looked  steadfastly  at  her,  and  said,  "  Ah,  what  you 
accuse  me  of  the  miuder  too  ?"  She  said,  "  I  do,  Bartlett,  you  arc 
the  man  that  shot  my  mother."  The  prisoner  did  not  make  any 
reply.  She  then  turned  to  the  witness  and  said,  '^  This  was  done 
for  money."  It  was  objected,  that  as  the  wife  could  not  be  examined 
on  oath,  what  she  had  then  said  could  not  be  used  as  evidence  against 
him ;  but  the  evidence  was  held  clearly  admissible,  (a) 

The  written  confession  of  a  prisoner  is  not  admissible  in  evidence, 
unless  it  be  in  the  language  used  by  the  prisoner.  A  prisoner  made 
a  confession  to  an  officer,  who  left  the  prisoner  and  afterwards  wrote 
down  from  recollection  what  the  prisoner  said  to  him.     What  the 


(v)  Rex  V.  Edmunds,  6  C.  &  P.  1 84. 
This  decision  has  been  doubted,  1  Phill. 
£t.  400,  and  Joy,  79,  80,  but  as  it  should 
seem  without  any  sufficient  reason.  The 
decision  is  precisely  in  confonnity  with  the 
distinction  taken  by  Best,  C.  J.,  in  Child  v, 
Grace,  2  C.  &  P.  193,  ante,  note  (p), 
p.  864,  and  it  is  conceived  that  the  evidence 
was  admissible  on  the  ground  that  at  com- 
mon law  evidence  of  a  deceased'  witness 
fiven  upon  oath  in  a  judicial  proceeding 
between  the  same  parties  is  admissible  in  a 
subsequent  proceeding,  the  party  against 


whom  the  evidence  is  offered  having  had 
an  opportunity  to  cross-examine  m  the 
former  proceeding.  See  Bex  e.  Carpenter, 
2  Show.  47,  and  the  cases  cited,  ante,  p.  753. 
C.  S.  G. 

(x)  1  PhiU.  Ev.  400. 

(y)  Ibid. 

(z)  Rex  9.  Smithies,  5  C.  &  P.  332. 

(a)  Rex  V.  Bartlett,  7  C.  &  P.  83*2. 
See  Rex  r.  Simons,  6  C.  &  P.  640,  where 
Alderson,  B.,  held  that  what  a  penoo 
is  overheard  saying  to  his  wife,  or  titen 
saying  to  himseu,  is  evidence  against  him. 
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officer  wrote  was  read  over  to  the  prisoner  before  the  committing 
magistrate^  and  he  said  that  what  had  been  read  over  to  him  was 
the  truth,  and  signed  the  paper.  Best,  J.,  "  We  have  not  the  con- 
fession of  the  prisoner ;  we  nave  only  the  officer's  recollection  of  it, 
put  into  writing  when  the  prisoner  was  not  present,  and  in  the  lan- 
guage of  the  officer,  and  not  in  the  words  used  by  the  prisoner.  If 
a  confession  be  not  taken  in  writing,  we  must  be  content  with  the 
recollection  of  the  witness  who  proves  it,  because  we  cannot  have 
any  more  certain  account  of  it  I  will  receive  nothing  as  a  confes- 
sion in  writing  that  was  not  taken  down  from  the  mouth  of  the 
prisoner  in  his  own  words,  nothing  that  he  says  that  has  any  relation 
to  the  subject  being  omitted,  nor  anything  added,  except  explana- 
tions of  provmcial  expressions  or  terms  of  art  The  reading  this 
paper  to  the  prisoner,  and  his  acknowledgment  that  it  was  correct, 
does  not  remove  the  objection.  By  the  change  of  language  a  very 
different  complexion  might  be  given  to  the  story  from  what  it  had 
when  it  came  from  the  mouth  of  the  prisoner,  and  which  he  might 
not  discover  when  it  was  read  over  to  him.  The  lower  orders  of 
men  have  but  few  words  to  convey  their  meaning,  and  they  know  as 
little  of  expressions  that  they  are  not  in  the  habit  of  using,  as  if  they 
belonged  to  another  language.  I  will  not  receive  this  paper  in 
evidence."  {b)  In  the  same  case  it  is  said  that  Dallas,  C.  J.,  had 
refused  to  receive,  at  a  former  assizes,  a  confession,  because  it  was 
not  in  the  prisoner's  own  words.  So  where  it  was  proved  that  the 
examination  of  the  prisoner  before  the  magistrate  was  read  over  to 
her,  and  that  she  signed  it,  but  there  was  no  evidence  that  it  was 
taken  down  from  what  she  said  or  in  the  words  she  used,  and  in  fact 
it  was  in  language  clearly  not  such  as  she  was  likely  to  have  used ; 
Littledale,  J.,  refused  to  permit  it  to  be  read,  (c)  And  where  a  Roche  s  case. 
witness  having,  in  her  examination  before  the  coroner,  stated  that 
she  had  slept  with  the  prisoner,  that  he  had  given  her  two  black 
eyes,  that  they  had  seen  a  placard,  &c.,  the  statement  of  the  prisoner 
before  the  coroner  was  tendered  in  evidence,  and  was  as  follows: — 
**  Prisoner  admits  sleeping  with  the  witness,  blackening  her  eyes, 
seeing  the  placard,"  &c.,  and  it  was  objected  that  the  examination 
was  taken  m  the  third  person,  which  was  not  complying  with  the 
statute,  and  did  not  purport  to  be  the  language  of  the  prisoner  at  all, 
but  merely  the  coroner's  expression  of  what  he  consiaered  the  pri- 
soner to  mean.  The  jury  were  to  judge  of  the  effect  of  the  state- 
ment, and  they  could  not  do  that  without  having  before  them  the 
very  words  in  which  it  had  been  made.  Lord  Denman,  C.  J., 
thought  the  objection  of  considerable  importance.  As  to  the  mode 
of  taking  the  examination  of  the  prisoner,  that  was  a  very  improper 
way  in  which  to  do  it  His  Lordship  did  not,  however,  see  how  he 
could  exclude  the  evidence,  but  he  should  reserve  the  point  in  case 
it  were  necessary,  (d) 

Where  the  confession  of  a  prisoner  mentions  the  name  of  another  All  names  in 
prisoner  tried  at  the  same  time,  it  seems,  according  to  the  later  cases,  ^^^  confession 
that  the  whole  of  the  confession,  whether  by  parol,  or  in  writing,  tioned. 
must  be  given  in  evidence.     The  Judge  will,  however,  in  such  cases, 

(h)  Rex  V.  Sexton,  1  Burn's  J.,  Doyl.       Ass.  1830,  MS.  C.  S  G. 
&  Wms.  p.  1086.  (rf)  Reg.  v.  Roche,  1  C.  ^  Mars.  341. 

(c)   Rex    V.    Mallet,    Gloucester    Spr.     •  Verdict,  not  guilty. 

R   K  K  2 


86& 


Of  Evidence. 


[book  VI. 


The  whole  of  a 
confession  or 
admission 
must  be  stated. 
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direct  the'  jury  that  the  confession  is  only  to  be  taken  as  evidence 
against  the  prisoner  who  made  it.  On  the  Oxford  Circuit  it  was 
the  constant  practice  a  few  years  ago  to  omit  the  name  of  any  pri- 
soner that  was  mentioned  in  the  confession  of  another  prisoner,  (e) 
But  it  has  been  held  in  many  cases  on  that  circuit  (/)  and  else- 
where, {g)  that  the  proper  course  is  to  state  or  read  ail  the  names  men- 
tioned by  the  prisoner  in  his  confession.  A  very  learned  Judge  has, 
however,  expressed  on  several  occasions  a  strong  opinion  that  such  a 
course  is  unfair,  {ag)  If,  on  the  part  of  the  prosecution,  a  confesaon 
or  admission  of  tne  defendant,  made  in  the  course  of  a  conversatioa 
with  a  witness,  be  brought  forward,  the  defendant  has  a  right  to  lay 
before  the  Court  the  whole  of  what  was  said  in  the  same  conveisar 
tion ;  not  only  so  much  as  may  explain  or  qualify  the  matter  intro- 
duced by  the  previous  examination,  but  even  matter,  not  properly 
connected  with  the  part  introduced  upon  the  previous  examinadoo, 
provided  only  that  it  relates  to  the  subject-matter  of  the  suit ;  be- 
cause it  would  not  be  just  to  take  part  of  a  conversation,  as  evi- 
dence against  a  party,  without  giving  to  the  party  at  the  same 
time  the  benefit  of  the  entire  residue  oi  what  he  s^d  on  the  same 
occasion.  (A)  It  seems  at  one  time  to  have  been  considered  that 
if  a  prosecutor  uses  the  declaration  of  a  prisoner,  he  must  take  the 
whole  of  it  together,  and  cannot  select  one  part,  and  leave  another; 
and  if  there  be  no  other  evidence  in  the  case,  or  no  other  evidence 
incompatible  with  it,  the  declaration  so  adduced  must  be  taken  as 
true.  ($)    But  the  correctness  of  this  position  has  been  doubted,  (;) 


(e)  See  Rex  v.  Fletciier,  4  C.  &  P.  250. 
Rex  0.  Limer,  Stafford  Sum.  Abs.  1839, 
Bosanquct,  J.  MS.  C.  S.  G. 

(  f )  Rex  V,  Heame,  4  C.  &  P.  215, 
Littfedale,  J.  Rex  e.  Clewes,  ibid.,  221. 
Rex  o.  Daniel  and  Garland,  Monmouth 
Spr.  Ass.  1831,  MSS.  C.  S.  G.  Bosan- 
quent,  J.,  saying,  **  The  ground  I  go  upon 
18,  that  I  do  not  think  I  am  anthoriicd 
to  direct  the  officer  to  read  one  word  instead 
of  another.  I  cannot  tell  the  officer  to 
read  what  is  not  written.**  In  Rex  v.  Giles 
and  Betto,  Worcester  Spr.  Ass.  1830, 
MS.  C.  S.  G.,  where  there  was  a  parol 
confession,  Littledale,  J.,  said,  **he  was 
satisfied  the  proper  way  was  to  state  the 
names  ntterea  by  the  prisoner,  as  to  state 
*  another  person  instead  of  the  name  used 
was  not  to  state  the  truth,  which  a  witness 
was  sworn  to  do.**  In  Rex  v.  Harding, 
Bailey,  and  Shumer,  Gloucester  Spr.  Ass. 
1830,  MS.  C.  S.  G.,  where  there  wu 
a  written  confession,  Littledale,  J.,  said 
"  Suppose  two  men  are  indicted,  one  as 
principal,  and  the  other  as  accessory, 
and  the  principal  is  named  in  the  in- 
dictment, and  the  accessory  makes  a  con- 
fession admitting  himself  to  be  accessoi^  to 
the  principal,  how  is  it  to  be  known  that  he  is 
accessory  to  such  principal,  if  the  name  of  the 
principal  is  not  to  be  read  ?  I  have  con- 
sidered this  case  very  much  indeed,  and  I 
am  most  clearly  of  opinion  that  it  is  to  be 
read  as  the  prisoner  made  it,  because 
otherwise  the  evidence  is  not  read  as  it  was 
given  by  the  prisoner.  I  have  no  doubt 
upon  it,  and  will  not  therefore  reserve  the* 


point"    Rex  v,  Walkley,  6  C.  &  P.  175, 
Gumey,  B. 

(  o)  Rex  o.  Fletcher,  4  C.  &  P.  250, 
Littledale,  J.,  at  York.  S.  C.  1  Lew.  107. 
Hall's  case,  1  J^w.  110.  Aldersoo,  B..  at 
Appleby.  Foster's  case,  1  Lew.  110, 
Ix»rd  Denman,  C.  J.,  at  Carlisle.  Bex  v. 
Fletcher,  npra,  was  the  case  of  a  letter 
written  by  one  prisoner,  and  implietfiiif 
another. 

(gg)  Parke,  B.,  in  Maodsley's  cue, 
1  Lew.  110,  and  Barstow's  case,  ibid.  It 
would  be  extremely  beneficial  to  prisoBen 
in  such  cases  to  be  tried  separately,  sad 
such  a  course  is  nothine  more  than  expe- 
dient in  cases  of  difficmty,  as  it  is  almost 
beyond  the  power  of  a  jury  properly  to 
discriminate  oetween  the  evideDce  aftcdog 
different  prisoners.  C.  S.  G. 

(A)  By  Abbott,  C.  J.,  in  the  Qne«B*f 
case,  2  Brod.  &  Bing.  297. 

(t)  By  Bosanquet,  Seij.,  in  Rex  •. 
Jones,  2  C.  &  P.  630.  So  where  tbs 
prisoner  was  indicted  for  a  larceny,  and  is 
addition  to  evidence  of  the  posMssion  cf 
the  stolen  goods,  the  counsel  for  the  prose- 
cution put  m  the  prisoner's  statement,  nadb 
before  the  magistrate,  in  which  the  pri- 
soner asserted  that  he  had  bought  tke 
goods  ;  Garrow,  B.,  directed  an  acquittal, 
saying,  that  if  a  prosecutor  used  a  prisonerli 
statement,  he  must  take  the  whole  of  it 
together      Ibid. 

{j)  By  Park,  J.  A.  J.,  in  Rex  r.  Lkrrd. 
Worcester  Sum.  Ass.  1630,  MSS.  C.  S  ij, 
and  1  PhiU.  £v.  3^9. 
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and  it  seems  now  to  be  settled  that  the  whole  of  the  prisoner's  state** 
ment  must  be  taken  into  consideration  by  the  jury,  who  are  not  bound 
to  take  what  he  has  said  in  his  favour  to  be  true,  because  it  is  given  in 
evidence  by  the  prosecutor,  but  are  to  weigh  it,  with  all  the  circum-* 
stances  of  the  case,  and  determine  whether  they  believe  it  or  not  {k) 
The  jury  may,  therefore,  believe  one  part  of  the  prisoner's  statement 
and  disbelieve  another,  (f)  They  may  believe  that  part  which 
charges  the  prisoner,  and  reject  that  which  is  in  his  favour,  if  they 
see  sufficient  grounds  for  so  doing,  (m)  In  determining  whether  the 
statement  be  true  or  not  the  jury  should  consider  whether  it  be 
probable  or  improbable  in  itself,  and  whether  it  be  consistent  or 
inconsistent  witn  the  other  circumstances  of  the  case,  (n)  If  what 
he  said  in  his  own  favour  is  not  contradicted  by  evidence  offered  by 
the  prosecutor,  nor  improbable  in  itself,  it  will  naturally  be  believed 
by  tne  jury ;  but  they  are  not  bound  to  give  weight  to  it  on  that 
account,  but  are  at  liberty  to  judge  of  it  Uke  other  evidence,  by  all 
the  circumstances  of  the  case,  (o)  But  if,  after  the  whole  of  the 
statement  of  the  prisoner  is  given  in  evidence,  the  prosecutor  is 
in  a  situation  to  contradict  any  part  of  it,  he  is  at  liberty  to  do 
so,  and  then  the  statement  of  the  prisoner,  and  the  whole  of  the 
other  evidence  must  be  left  to  the  jury,  precisely  as  in  any  other 
case,  where  one  part  of  the  evidence  is  contradictory  to  another,  (p) 

For  the  purpose  of  introducing  a  confession  in  evidence,  it  is  un-  Astotheniodo 
necessary,  in  general,  to  do  more  than  negative  any  promise  or  ^^,^[2oi»'* 
inducement  held  out  by  the  person  to  whom  the  concession  was  Sq  evidence, 
made,  (q)  In  a  trial  for  murder,  it  was  proposed  to  give  in  evidence 
a  statement  of  the  prisoner,  made  in  prison  to  a  coroner,  for  whom 
the  prisoner  had  sent  It  however  appeared,  that  previous  to  this 
time,  Mr.  Clifton,  a  magistrate,  haa  had  an  interview  with  the 
prisoner ;  and  it  was  suggested,  on  behalf  of  the  prisoner,  that  he 
might  have  told  the  prisoner  that  it  would  be  better  to  confess,  and 
that,  therefore,  the  counsel  for  the  prosecution  were  bound  to  call 
him.  Littledale,  J.,  ^^  As  something  might  have  passed  between 
the  prisoner  and  Mr.  Clifton  respecting  the  confession,  it  would  be 
fair  m  the  prosecutors  to  call  him,  but  I  will  not  compel  them  to  do 
sa  However,  if  they  will  not  call  him,  the  prisoner  may  do  so  if 
he  chooses."  (r)  So  where  a  prisoner  being  in  the  custody  of  two 
constables,  on  a  charge  of  arson,  one  Bullock  went  into  the  room, 


(k)  Rex  p.  aewei,  4  C.  &  P.  221, 
Littledale,  J.  Rex  o.  Steptoe,  4  C.  &  P. 
397.  Rex  o.  HignnB,  3  C.  &  P.  603, 
Parke,  J.  Rex  v.  Jones.  Monmouth  Sum. 
Ass.  1830,  MSS.  C.  S.  G.,  Park.  J.  A.  J. 
Rex  9.  Locker,  Stafford  Spr.  Ass.  1831, 
Patteson.  J.  MSS.     C.  S.  6. 

(/)  1  Phill.  Ev.  399. 

(m)  Oreenl.  Ev.  253,  citing  Rex  v. 
Steptoe,  supra.  Rex  v.  Clewes,  supra. 
Rex  9.  Higgins,  supra,  and  Respublica  v. 
M'CartT,  2X)aU.  86,88. 

(»)  Hex  0.  Steptoe,  supra.  Rex  v, 
Jones,  supra. 

(o)  Greenl.  Ev.253. 

(  p)  Rex  V.  Jones,  2  C.  &  P.  630.  So 
in  a  ciTil  case,  if  a  person  says,  **  that  he 
did  owe  a  debt,  but  that  he  had  paid  it,** 
such  an  admission  would  not  be  received 


as  evidence  to  prove  the  debt,  without 
being  also  evidence  of  the  payment.  Per 
Hide,  C.  J.  Anonymous  case,  cited  12 
Vin.  Abr.  tit  Ev.  A.  23.  What  he 
has  said  in  his  own  favour  may  perhaps 
weigh  very  little  with  the  jury,  whue 
his  admission  against  himself  may  be  con- 
clusive; however,  it  is  reasonable,  that 
if  any  part  of  his  statement  is  admitted 
in  evidence,  the  whole  should  be  admitted. 

1  Phil.  Ev.  39.9.  See  also  Smith  v.  Blandy, 
R.  &  M.,  N.  P.  O.  257.    Rose  v.  Savory, 

2  B.  N.  C   145. 

(q)  1  Phill.  Ev.  409. 

(r)  Rex  V.  Clewes,  4  C.  &  P.  221.  The 
counsel  for  the  prosecution  declined  to  call 
Mr.  Clifton,  and  he  was  called  and  ex- 
amined by  the  prisoner's  counsel.  See  this 
case,  €Mte,  p.  836. 


870 


Of  Evidence. 


[book  VI. 


If  th«re  bd 
any  probable 
ground  to  sus- 
pect that  an 
officer  has  im- 
properly ob- 
tained a  con- 
fi>sstnn,  such 
officer  ought  to 
be  called. 


tt  must  appear 
either  that 
some  induce- 
ment has  been 
used,  or  some 
express  refer- 
ence must  be 
made  to  an 
officer,  in  order 
to  make  it  in- 


and  the  prisoner  immediately  asked  him  to  go  into  another  room,  as 
he  wished  to  speak  to  him,  and  they  went  into  another  room*  when 
the  prisoner  made  a  statement;  it  was  urged  that  the  constables 
ought  to  be  called  to  prove  that  they  had  done  nothing  to  induce 
the  prisoner  to  confess.  It  was  evident  that  the  prisoner  acted 
under  some  influence,  as  he  first  proposed  going  into  another  room ; 
and  Rex  v.  Swatkinsy  {s)  was  relied  upon,  launton,  J.,  **  A  con- 
fession is  presumed  to  be  voluntary,  unless  the  contrary  is  shown ; 
and  as  no  threat  or  promise  is  proved  to  have  been  made  by  the 
constables,  it  is  not  to  be  presumed."  Having  consulted  Littledale. 
J.,  his  Lordship  added,  '^  We  do  not  think  according  to  the  usual 
practice  that  we  ought  to  exclude  the  evidence,  because  a  constable 
may  have  induced  the  prisoner  to  make  the  statement ;  otherwise 
we  must  in  all  cases  call  the  magistrates  and  constables,  before 
whom  or  in  whose  custody  the  prisoner  has  been.**  (t) 

But  if  there  be  any  probable  ground  to  suspect  that  an  ofiicer, 
in  whose  custody  a  prisoner  has  previously  been,  has  been  guilty  df 
collusion  in  obtaining  a  confession,  such  suspicion  oueht  to  be 
removed,  in  the  first  instance,  by  the  prosecutor  calling  sudi 
ofiicer.  Upon  an  indictment  for  arson,  it  appeared  that  a  constable, 
who  was  called  to  prove  a  confession,  went  into  a  room  in  an  inn, 
where  he  found  the  prisoner  in  the  custody  of  another  constable, 
and  as  soon  as  he  went  into  the  room,  the  prisoner  said  he  wished 
to  speak  to  him,  and  motioned  the  constable  to  leave  the  room, 
which  he  did  and  left  them  alone.  The  prisoner  immediately  made 
a  statement.  The  witness  had  not  cautioned  the  prisoner  at  ail, 
and  nothing  had  been  said  of  what  had  passed  between  the  conaCabie 
and  the  prisoner  before  the  witness  entered  the  room.  It  was 
contended,  that  the  other  constable  must  be  called  to  show  that  be 
had  used  no  inducement  to  make  the  prisoner  confess.  Patteson, 
J.,  *^  I  am  inclined  to  think  the  constable  ought  to  be  called.  This 
is  a  peculiar  case,  and  can  never  be  cited  as  an  authority,  except  in 
cases  where  a  man  being  in  the  custody  of  one  person,  another  who 
has  nothing  to  do  with  the  case  comes  in,  and  the  prisoner  motions 
the  first  to  go  away.     I  think,  as  the  witness  did  not  caution  the 

{prisoner,  it  would  be  unsafe  to  receive  the  statement     It  would 
ead  to  collusion  lietween  constables.''  {u) 

In  order  to  induce  the  Court  to  call  another  ofiicer  in  whose 
custody  the  prisoner  had  been,  it  must  appear  either  that  some  in- 
ducement had  been  used,  or  some  express  reference  made  to  such 
ofiicer.  A  prisoner  when  before  the  committing  magistrate,  having 
been  duly  cautioned,  made  a  confession,  in  which  he  alluded  to  a 
confession,  which  he  had  previously  made  to  Williams,  a  constable ; 
it  was  submitted  that  Williams  ought  to  be  called  to  prove  that  he 
had  not  used  any  inducement     Littledale,  J. — **  Although  I  do  not 


(«)   Infra, 

(t)  Rex  V.  WiUiains,  Gloucester  Spr. 
Ass.  1832,  MSS.  C.  S.  G.  The  statement 
was  rejected  on  another  ground.  See  anttt 
p.  832. 

(»)  Rex  t>.  Swatkins,  4  C.  &  P.  548. 
and  MSS.  C.  S.  G.  It  afterwards  appeared 
that  the  prisoner  had  ffone  voluntarily 
hefore  the  magistrates  at  the  inn,  and  then 
run  away,  was  brought  back  by  the  consta« 


ble,  and  detained  by  him  in  tiie  rooni  for 
the  purpose  of  being  a  witness,  and  that  he 
was  not  charg^  with  the  offence  tiU  after 
the  statement  was  made.  Patteson,  J^ 
"  If  he  was  not  under  any  diarg«,  tlMt 
varies  the  case.  As  he  was  at  that  tiase 
attending  as  a  witness,  and  was  not  in 
custody  on  any  charge,  I  shall  receive  the 
statement  in  evidence,  without  putting  th* 
prosecutor  to  call  the  other  constable.  ** 
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think  it  necessary  that  a  constable^  in  whose  custody  a  prisoner  has  cumbent  on 
been,  should  be  called  in  every  case,  yet  as  in  this  case  there  is  a  **»«  pro»ecutor 
reference  to  the  constable,  I  think  he  ought  to  be  called.''    Waiiams  ^^r/'*''*' 
was  then  called,  and  proved  that  he  did  not  use  any  undue  means  to 
obtain  a  confession ;  but  he  had  received  the  prisoner  from  Marsh, 
another  constable,  and  the  prisoner  had  made  some  statement  to 
Marsh.    It  was  then  urged  that  Marsh  should  be  called.    littledale, 
J. — "  I  do  not  think  it  is  necessary  that  a  constable  should  be  called, 
unless  it  appear  that  some   promise  was  given,  or  some  express 
reference  was  made  to  the  constable.   There  was  a  distinct  reference 
made  to  Williams,  and  therefore  I  thought  he  must  be  called ;  but 
there  is  no  reference  to  Marsh.     It  does  not  appear  either  that  any 
confession  was  made  to  Marsh.     It  only  appears  that  a  statement 
was  made ;  that  might  be  either  a  confession,  a  denial,  or  an  excul- 
pation." (v) 

A  confession  is  obviously  not  conclusive  evidence  against  a  pri-  Of  the  effect 
soner,  and  when  it  involves  matter  of  law  as  well  as  matter  of  fact,  ©^  «>«*«««<»». 
is  to  be  received  with  more  than  usual  caution,  {w)  Thus  on 
an  indictment  for  setting  fire  to  a  ship  with  intent  to  defhiud  Green- 
fell  &  Eddy,  bein^  part-owners  of  the  ship,  a  declaration  of  the  pri- 
soner that  Greenreir  &  Eddy  were  part-owners  was  received  in  evi- 
dence, but  it  was  objected  that  the  bill  of  sale,  under  which  Greenfell 
&  Eddy  claimed,  was  invalid  in  point  of  law ;  and  it  was  held  that  if 
by  reason  of  the  invalidity  of  the  document  evidencing  the  transfer 
of  their  shares,  their  legal  title  to  them  could  not  be  estabUshed,  the 
declaration  of  the  prisoner  could  not  be  relied  upon  for  that 
purpose,  (a?)  So  where,  on  an  indictment  for  bigamy,  the  prisoner 
had  confessed  the  first  marriage,  but  it  appeared  that  the  marriage 
was  void  for  want  of  the  consent  of  the  guardian  of  the  woman,  the 
prisoner  was  acquitted,  {y) 

As  analogous  to  the  former  part  of  this  section,  concerning  admis-  Acts  and  de- 
sions  and  confessions  by  the  defendant  himself,  it  may  be  proper  in  clarations  of 
this  place  to  mention  the  subject  of  acts  and  declarations  of  co-con-  ^^ofaS^" 
spirators  and  of  agents.  How  &r  the  acts  and  words  of  one  conspirator 
are  evidence  against  the  others,  has  already  been  mentioned  in  a 
former  part  of  tnis  work  {z)  With  respect  to  the  statements  and  acts  Agent  of  de- 
of  agents,  it  was  decided,  on  the  impeachment  of  Lord  Melville,  by  fondant. 
the  House  of  Lords,  that  a  receipt  given  in  the  regular  and  official 
form  by  Mr.  Douglas,  (who,  it  was  proved,  had  been  appointed  by 
Lord  Melville  to  be  his  attorney,  to  transact  the  business  of  his  office 
of  treasurer  of  the  navy,  and  to  receive  all  necessary  sums  of  money, 
and  to  sign  receipts  for  the  same,)  was  admissible  in  evidence  against 


(9)  Rex  9.  Warner  and  Morgan,  Qlou- 
cester  Spr.  Ass.  1832,  MSS.  C.  S.  G. 
The  prisoner  *8  counsel  then  proposed  to 
call  Marsh,  which  was  objected  to  as  not 
being  at  the  proper  time,  but  Littledale,  J., 
said,  **  It  is  much  the  more  convenient  time 
to  do  so.  If  it  should  afterwards  turn  out 
that  the  confessions  were  in  consequence  of 
what  Marsh  had  said  they  must  all  be 
struck  out,  but  it  would  be  very  difficult  to 
do  away  with  the  impression  they  might 
have  made  on  the  mind  of  the  jury." 
Marsh  was  then  called  for  the  prisoner, 


and  proved  that  when  the  prisoner  was  in 
his  custody  it  was  not  for  the  offence  for 
which  he  was  then  being  tried.  See  this 
case,  awUt  p.  845.  This  case  was  tried  at  the 
same  assizes  as  Rex  v.  Williams,  but  after 
that  case  had  been  tried.     C.  S.  G. 

(tc7>  1  Phil.  Ev.  401, 

{x)  Rex  I.  Philp,  R.  &  M.  C.  C.  R. 
263. 

(y)  Anonymous,  3  Stark.  Ev.  894, 
note  (m),  cor.  Le  Blanc.  J. 

(z)  Ante,  p.  697.  See  also  2  Stark. 
Ev.  tit.  Conspiracy* 
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Lord  Melville,  to  establish  this  single  fact,  that  a  person  appoiDled 
by  him,  as  his  paymaster,  did  receive  £rom  the  Exchequer  a  certain 
sum  of  money  m  the  ordinary  course  of  business,  (a)  In  the  Queen^s 
case,  (b)  it  was  said  by  Abbott,  C.  J.,  in  delivering  the  opinion  of 
the  Judges,  that  it  would  not  be  allowable  on  the  part  of  tne  prose- 
cution, to  give  evidence  that  an  agent,  who  had  been  proved  to  have 
been  employed  by  the  defendant  to  procure  evidence  tor  the  defence, 
but  who  nad  not  been  examined  as  a  witness,  offered  a  bribe  to  some 
third  person,  who  also  had  not  been  examined.  This  was  not  the 
question  proposed  by  the  House  of  Lords  to  the  Judges,  but  the 
converse  of  it,  considered  by  the  Chief  Justice,  for  the  purpose  of 
Agent  of  pro-  showing  the  grounds  of  the  determination  of  the  Judges.  The 
actual  question  proposed  for  their  consideration  was,  as  to  the  com- 
petency of  proving,  on  the  trial  of  a  criminal  prosecution,  cert^ 
acts  supposed  to  have  been  done  by  the  agent  of  the  nroseeutor. 
And  tney  determined  that  similar  proof,  as  to  the  conauct  of  the 
prosecutor's  agent  in  offering  a  bribe,  v^as  inadmissible.  Tlie 
question,  the  Lord  Chief  Justice  observed,  regarded  the  act  of  an 
agent  addressed  to  a  person  not  examined  as  a  witness  in  support  of 
the  indictment,  the  proffered  proof  not  apparently  connecting  itself 
with  any  particular  matter  deposed  by  the  witnesses,  who  had  been 
examined  in  support  of  the  indictment,  and  leaving  therefore  those 
witnesses  unaffected  by  the  proposed  proof,  otherwise  than  by  way 
of  inference  and  conclusion.  His  Lordship  concluded  by  obaerving, 
that  notwithstanding  the  opinion  he  haa  deUvered,  he  was  by  no 
means  prepared  to  say,  that  in  no  case,  and  under  no  circumstances 
appearing  at  a  trial,  it  might  not  be  fit  and  proper  for  a  Judge  to 
allow  proof  of  this  natiure,  to  be  submitted  for  the  consideration  of  a 
jury ;  and  that  the  inclination  of  every  Judge  was  to  admit,  rather 
than  exclude,  the  proffered  proof. 


Eximination 
of  prifloner 
before  magis- 
trate. 

1&2P.&B1, 
c  13,  repealed 
by  the  7 
Ueo.  4,  c.  64. 


SECTION  n. 

Eicaminations  before  Magistrates. 

The  cases  in  the  foregoing  section  are  applicable  to  confessions  by 
prisoners  generally;  the  subject  of  confessions,  contained  in  the 
statutory  examinations  of  prisoners  before  the  committing  magistrate, 
remains  to  be  considered  in  the  present  section. 

By  the  1  &  2  P.  &  M.,  c.  13,  intitled,  "Jn  act  touching  bailment 
of  prisoners/'  sec  4,  "  Justices  of  the  peace,  when  any  prisoner  is 
brought  before  them  for  any  manslaughter  or  felony,  berore  any  bttl- 
ment  or  mainprize,  shall  take  the  examination  of  the  said  prisoner, 
and  information  of  them  that  bring  him  of  the  fact  and  circumstances 
thereof,  and  the  same,  or  as  much  thereof  as  shall  be  material,  shall 
put  in  writing  before  they  make  the  same  bailment :  which  said  ex- 
amination, together  with  the  said  bailment,  the  said  Justices  shall 
certify  at  the  next  gaol  delivery  to  be  holden  within  the  limits  of 
their  commission."    This  statute  extended  only  to  cases  where  the 


(a")  29   How.    St.  Tr.    74P.     1    Phil. 
£t.  386. 


{b)  2  Brod.  &  Bing^.  302. 
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party  accused  was  admitted  to  bail ;  but  it  was  further  enacted  by 
the  2  &  3  P.  &  M.,  c.  10,  intituled  "  An  ctct  to  take  examinations  o/  2&3  p.  &  m., 
prisoTiers  nupected  of  manslaughter  or  felony/*  after  reciting  the  c  10,  repealed 
1  &  2  P.  &  M.,  c.  13,  and  that  the  said  act  doth  not  extend  to  such  ^^°/^  ^^ 
prisoners  as  shall  be  committed  and  not  bailed,  that  the  Justice  •  >  •  • 
*^  before  he  shall  commit  a  prisoner  brought  before  him  on  suspicion 
of  manslaughter  or  felony,  shall  take  the  examination  of  the  prisoner, 
and  the  information  of  those  that  bring  him,  of  the  fact  and  circum- 
stance thereof,  and  shall  put  the  same,  or  as  much  thereof  as  shall  be 
material  to  prove  the  felony,  in  writing,  within  two  days  after  the 
said  examinationy  and  the  same  shall  certify  in  such  form  and  at 
such  time  as  he  ought  to  do,  if  such  prisoner  so  committed  had  been 
bailed.**  Between  these  statutes,  this  difference  was  observable :  by 
the  former,  which  was  confined  exclusively  to  cases  where  a  prisoner 
arrested  for  manslai^hter  or  felony  was  admitted  to  bail,  the  Justices 
of  the  peace  must  have  taken  the  examination  of  the  prisoner,  and 
the  witnesses  against  him,  and  put  the  same  in  writing  before  they 
made  the  bailment :  by  the  latter,  which  applied  only  to  cases  where 
a  prisoner  arrested  for  manslaughter  or  felony  was  committed  to  gaol. 
Justices  were  required  to  take  the  like  examinations,  but  were  not 
obliged  to  put  them  in  writing  immediately,  having  two  days  given 
them  by  the  act  for  that  purpose,  (c)  It  must  also  be  remarked  that 
these  statutes  did  not  extena  to  misdemeanors  or  high  treason,  (d) 
But  the  above-mentioned  difference  has  ceased,  and  the  defect  has, 
as  far  as  the  not  comprehending  misdemeanors,  been  remedied,  by  7  Geo.  4, 
the  7  Geo.  4,  c  64,  which  by  sec.  2,  (e)  after  reciting  that  it  is  ex-  ^  ^»  *•  ^' 


(c)  Burn.  Just   by  Chetw.  tit  ExamU 
nation, 

(d)  Rex  0.  Paine,  1  Salk.  281.  S.  C. 
1  Lord  Raym.  729,  cited  by  Lord  Kenyon 
in  Rex  v.  Eriswell.  3  T.  R.  723.  1  Hale, 
306.  They  extended  however,  as  the  new 
statute  must  be  considered  to  do,  to  petty 
treason,  so  far  as  to  make  examinations  and 
infonnations  under  them  admissible  in 
evidence,  by  reason  of  the  offence  beinf 
substantially  the  same  as  murder,  but  sucn 
an  information  could  not  support  a  conviction 
for  petty  treason  if  the  witness  were  living, 
though  unable  to  travel,  or  kept  out  of  the 
way  by  the  contrivance  of  the  prisoner ;  the 
5  &  6  Edw.  6,  c.  1 1 ,  s.  12,  requiring  the 
witnesses,  if  living^  to  be  examined  in  petty 
no  less  than  in  high  treason.  Post.  337. 
However,  as  a  prisoner  might  be  convicted 
of  murder  on  an  indictment  for  petty  treason, 
depositions  or  informations,  even  in  such 
a  case,  would  be  evidence  to  support  a 
conviction  for  murder,  though  not  for  petty 
treason.  Radbourne*s  case,  I  Leach,  457. 
The  9  Geo.  4,  c.  30,  enacts  that  petty 
treason  shall  be  treated  in  all  respects  as 
murder. 

(e)  Sec.  1 ,  enacts  that  **  where  any 
person  shall  be  taken  on  a  charge  of  felony, 
or  suspicion  of  felony,  before  one  or  more 
justice  or  iustices  of  the  peace,  and  the 
char|;e  shall  be  supported  by  positive  and 
credible  evidence  oi  the  fact,  or  by  such 
evidence  as,  if  not  explained  or  contra- 
dicted, shall  in  the  opinion  of  the  justice  or 
justices  raise  a  strong  presumption  of  the 


guilt  of  the  person  charged,  such  person 
shall  be  committed  to  prison  by  such 
justice  or  justices,  in  the  manner  hereinafter 
mentioned ;  but  if  there  shall  be  only  one 
justice  present,  and  the  whole  evidence 
given  before  him  shall  be  such  as  neither  to 
raise  a  strong  presumption  of  guilt  nor 
to  warrant  the  dismissal  of  the  charge,  such 
justice  shall  order  the  person  charged  to  be 
detained  in  custody  until  he  or  she  shall  be 
taken  before  two  justices  at  the  least ;  and 
where  any  person  so  taken,  or  any  person 
in  the  first  instance  taken  before  two 
justices  of  the  peace,  shall  be  charged  with 
felony,  or  on  suspicion  of  felony,  and  the 
evidence  riven  in  support  of  Uie  charge 
shall,  in  their  opinion,  not  be  such  as  to 
raise  a  strong  presumption  of  the  ^ilt 
of  the  person  charged,  and  to  require  his  or 
her  committal,  or  such  evidence  shall  be 
adduced  on  belialf  of  the  person  charged  as 
shall  in  their  opinion  weaken  the  presump- 
tion of  his  or  her  guilt,  but  there  shall  not- 
withstanding appear  to  them,  in  either  of 
such  cases,  to  be  sufficient  ground  for 
judicial  inquiry  into  his  or  her  g^ilt,  the 
person  charged  shall  be  admitted  to  bail  by 
such  two  justices,  in  the  mauner  hereinafter 
mentioned :  provided  always,  that  nothing 
herein  contained  shall  be  construed  to 
require  any  such  justice  or  justices  to  hear 
evidence  on  behalf  of  any  person  so  charged 
as  aforesaid,  unless  it  shall  appear  to  him  or 
them  to  be  meet  and  conducive  to  the  ends 
of  justice  to  hear  the  same." 
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pnsoners  in 
felonies. 


7  Geo.  4,  c. 
64,  s.  3. 
Misdemeanors. 


Examination  of  pedient  to  amend  and  extend  the  provisons  of  the  1  &  2  P.  &  M., 
c.  3,  and  2  &  3  P.  &  M.  c.  10,  enacts,  *'  that  the  two  justices  of  the 
peace,  before  they  shall  admit  to  bail,  and  the  justice  or  justices, 
before  he  or  they  shall  commit  to  prison,  any  person  arrested  for 
felony,  or  on  suspicion  of  felony,  shall  take  the  examination  of  such 
person,  and  the  information  upon  oath  of  those  who  shall  know  the 
facts  and  circumstances  of  the  case,  and  shall  put  the  same,  or  as 
much  thereof  as  shall  be  material,  into  writing;  and  the  two  justices 
shall  certify  such  bailment  in  writing ;  and  eveiy  such  justice  shall 
have  authority  to  bind  by  recognizance  all  such  persons  as  know  and 
declare  any  thing  matenal  touching  any  such  felony  or  suspicion  of 
felony,  to  appear  at  the  next  court  of  oyer  and  terminer,  or  gaol 
delivery,  or  superior  criminal  court  of  a  county  palatine,  or  great 
session  or  sessions  of  the  peace,  at  which  the  trial  thereof  is  intended 
to  be,  then  and  there  to  prosecute  or  give  evidence  against  the  party 
accused ;  and  such  justices  and  justice  respectively  shall  subscribe  all 
such  examinations^  informations,  bailments,  and  recognizances,  and 
deliver  or  cause  the  same  to  be  delivered  to  the  proper  officer  of  the 
court  in  which  the  trial  is  to  beJ"  (/) 

Sec.  3  enacts,  "  that  every  justice  of  the  peace  before  whom  any 
person  shall  be  taken  on  a  chai^  of  misdemeanor,  or  suspicion 
thereof,  shall  take  the  examination  of  the  person  charged,  and  the 
information  upon  oath  of  those  who  shall  know  the  facts  and  circum- 
stances of  the  case,  and  shall  put  the  same,  or  as  much  thereof  as 
shall  be  material,  into  writing,  before  he  shall  commit  to  prison,  or 
require  bail  from  the  person  so  chained,  and  in  every  case  of  bail- 
ment shall  certify  the  bailment  in  writing,  and  shall  nave  authority 
to  bind  all  persons  by  recognizance  to  appear  to  prosecute  or  give 
evidence  against  the  party  accused,  in  like  manner  as  in  cases  of 
felony ;  and  shall  subscribe  all  examinations,  informations,  bfdlments, 
and  recognizances,  deliver  or  cause  the  same  to  be  delivered  to  the 
proper  officer  of  the  Court  in  which  the  trial  is  to  be,  before  or  at 
the  opening  of  the  Court,  in  like  manner  as  in  cases  of  felony.** 

Sec.  4  prescribes  the  du^  of  coroners  upon  inquisitions  in  putting 
the  evidence  in  writing  and  binding  over  the  witnesses,  but  contains 
no  provision  as  to  taking  the  examination  of  any  person  charged 
with  or  suspected  of  causing  the  death  of  any  person,  on  whose 
body  the  inquisition  is  held,  (g) 

The  proper  time  for  taking  the  examination  of  a  prisoner  is  afler 
the  witnesses  have  been  examined  and  he  has  heard  what  they  have 
deposed  against  him.  (A) 

The  frequent  warnings  given  to  prisoners  not  to  say  anything  that 
may  criminate  themselves,  have,  on  several  occasions,  rendered  it 
necessary  for  learned  Judges  to  state  what  is  the  proper  coarse  of 


Sec.  4.    Duty 
of  coroners. 


When  the  pri* 
sonar's  exami- 
nation should 
be  taken. 
As  to  the  man- 
ner in  which 
prisoners 


(  /  ^  This  paiit  of  the  statute  remores  a 
difficulty  which  arose  upon  the  statutes 
of  Phihp  and  Mary,  by  reason  of  their 
directing  the  magistrate  to  certify  the  exa- 
mination at  the  next  general  gaol  delivery 
wUhin  th§  KmitM  of  their  ronuniMum;  but 
as  it  often  happened  that  a  felon  was  taken 
and  examined  by  a  magistrate  in  a  county 
where  the  offence  was  not  committed, 
justices,  of  necessity,  contrary  to  the  words 
of  the  statute,  certified  in  the  county  where 
the  felon  was  indicted. 


(  ff)  See  the  section,  poti,  p.  892,  note  (&>. 
It  seems  in  several  cases  to  have  been  taken 
for  granted  that  the  coroner  bad  the  same 
authority  to  take  the  examinaticm  of  a 
prisoner  as  a  magistrate.  See  Rex  9.  Reed, 
M.  &  M.  403,pocr,  p.  883.  Reg.  o.  Roche, 
1  C.  &  Mars.  341,  ante,  p.  867.  Broean  » 
case,  Rose.  Cr.  £v.  GOypogt,  p.  887.  C  S.  O. 
(A)  Rex  V.  Fagg,  4  C.  &  P.  566.  Gar- 
row,  B.  Rex  e.  Bell,  6  C.  &  P.  162, 
poet,  p.  884.  Rex  v.  Spilsbury,  7  C.  &  P. 
187,^cf,p.880. 
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proceeding  in  taking  the  examinations  of  prisoners.  Thus,  it  has  should  be 
been  laid  down  that  "  A  prisoner  ought  to  be  told  that  his  confessing  cautioned, 
will  not  operate  at  all  in  his  favour,  and  that  if  any  one  has  told  him 
that  it  will  be  better  for  him  to  confess,  or  worse  for  him  if  he  does 
not,  he  must  pay  no  attention  to  it ;  and  that  anything  he  says  to 
criminate  himself  will  be  used  as  evidence  against  him  on  his  trial. 
After  that  admonition  it  ought  to  be  left  entirely  to  himself  whether 
he  will  make  any  statement  or  not ;  he  ought  not  to  be  dissuaded 
from  making  a  perfectly  voluntary  confession,  because  that  is  to 
shut  up  one  of  the  sources  of  justice."  («)  A  prisoner  is  not  to  be 
entrapped  into  making  any  statement ;  but  when  a  prisoner  is  willing 
to  make  a  statement  it  is  the  duty  of  the  magistrates  to  receive  it ; 
but  magistrates,  before  they  do  so,  ought  entirely  to  get  rid  of  any 
impression  that  may  have  been  made  on  the  prisoner's  mind  that  the 
statement  may  be  used  for  his  benefit,  and  tne  prisoner  ought  to  be 
told  that  what  he  thinks  fit  to  say  will  be  taken  down,  and  may  be 
used  against  him  on  his  triaL  (j) 

The  examination  of  a  prisoner  ought  to  be  taken  down  in  the  In  what  man- 
precise  words  used  by  him;  and  the  language  ought  not  to  be  ner  the  exann- 
changed ;  for  if  it  appear  to  be  in  such  language  as  the  prisoner  did  ^  ^J^  ^ 
not  use,  or  could  not  have  used,  it  will  not  be  admitted  in  evidence 
against  him.  (k) 

The  examination  of  a  prisoner  must  not  be  taken  upon  oath.  Not  upon  oath. 
But  although  it  was  in  one  case  considered  otherwise,  (/)  it  seems  now  |^"^kS*  ™*^ 
to  be  settled  that  questions  may  be  asked  of  the  prisoner  by  the 
magistrate,  if  he  think  fit  so  to  do,  and  that  the  examination  will  not 
be  rejected  on  the  sround  that  the  magistrate  did  put  questions  to 
the  prisoner,  especially  if  such  questions  were  put  merely  for  the 
purpose  of  explaining  what  the  prisoner  himself  said,  (m) 

As  by  the  statute  the  masistrate  is  expressly  enjoined  to  put  Parol  evidence 
the  examination  into  writing,  it  will  be  intended  that  he  did  as  the  p^««nin*tion 
law  requires ;  and  parol  evidence  of  a  prisoner's  statement  before  gistrate,  is 
him  ought  not  to  be  received  until  it  is  clearly  shown  that  in  ^t  admissible  after 
such  a  statement  never  was  reduced  into  writing,  (n)  And  in  order  clear  proof  that 
to  render  parol  evidence  of  a  prisoner's  statement  admissible,  it  is 


(0  Per  Gumey,  B.  Rex  v.  Oreen,  5 
O  &  P.  312k 

(i)  R^-  V*  Arnold,  8  C.  &  P.  621, 
t.iord  Denman,  C.  J. 

(k)  Rex  V,  Sexton,  1  Bum.  Just,  Doyl. 
&  Wms.  \0S6fante,  p.  867,  and  other  cases 
there  cited.  The  proper  course  is  to  take 
the  examination  in  the  nrst  person ;  e.  g,  "  I 
did  so  and  so,"  &&,  and  to  insert  the  very 
words  the  prisoner  uses,  whatever  they  may 
be.    C.  S.  G. 

(I)  Rex  0.  Wilson,  Holt,  R.  597,  per 
Richards,  C.  B. 

(m)  Rex  0.  Ellis,  R.  &  M.  N.  P.  R.  432. 
Rex  V.  Bartlett,  7  C.  &  P.  832.  Rex  v. 
Rees,  7  C.  &  P.  568,  and  see  the  cases, 
ante,  p.  853. 

(n)  Jacoha*  case,  1  Leach,  309.  Fear- 
ahire's  case,  ibid.,  202..  Hinxman*s  case, 
ibid.,  310,  note  (a).  Fisher's  case,  ibid., 
311,  note  (a).  Rex  v.  HolHngshead,  4  C. 
«c  P.  242.  Phillips  v.  Wimbum,  4  C.  &  P. 
273 .     W  here  the  law  authorises  any  person 


to  make  an  inquiry  of  a  judicial  nAlure,  and 
to  register  the  proceedings,  the  written 
instrument  so  constructed  is  the  only  legiti- 
mate medium  to  prove  the  result.  3  Stark. 
Ev.  786.  Hence  parol  evidence  cannot  be 
received  of  the  declaration  of  a  prisoner 
taken  under  the  statute,  where  the  examina- 
tion has  been  taken  in  writing.  But  if  the 
statute  had  not  made  the  takmg  an  exami- 
nation in  writing  a  judicial  proceeding, 
there  is  nothing,  it  is  conceived,  in  the 
rules  of  evidence,  which  would  make  the 
statement  reduced  to  writing  primary  evi- 
dence,  to  the  exclusion  of  any  collateral 
parol  proof  of  what  the  prisoner  declared. 
If  several  witnesses  were  to  bear  a  confes- 
sion, not  made  in  the  course  of  an  exami- 
nation under  the  statute,  and  one  of  them 
were  to  reduce  it  to  writing,  as  it  was  being 
delivered,  such  writing  would  not  exclude 
the  testimony  of  the  other  witnesses.  See 
antt  p.  735. 
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Harris's  case. 
Parol  evidence 
may  be  given 
to  add  to  the 
written  ex- 
amination of  a 
prisoner  taken 
by  a  magis- 
trate. 


not  sufficient  for  a  witness  to  state  that  he  did  not  see  anything 
taken  down  in  writing,  (o)  or  that  no  examination  was  taken  in 
writing,  (p)  but  the  magistrate's  clerk  must  be  called  to  prove  that 
he  did  not  take  down  in  writing  what  the  prisoner  said,  (q)     But  if  in 
fact  the  examination  was  not  taken  in  writing,  parol  evidence  may 
be  given  of  the  prisoner's  declarations.     At  the  Lent  Assizes  for  tbe 
county  of  Stafford,  in  1790,  one  Hall  and  two  others  were  tried  and 
convicted  on  an  indictment  for  burglary.     The  evidence  was  clear 
against  the  two  others ;  but,  excepting  one  or  two  slight  circum- 
stances, certainly  not  sufficient  of  themselves  to  have  put  Hall  on 
his  defence,  the  only  evidence  against  him  was  his  examination 
before  the  magistrate,  which  was  not  taken  in  writing,  either  by  the 
magistrate  or  by  any  other  person,  but  was  proved  by  the  vwd  voce 
testimony  of  two  witnesses  who  were  present,  and  which  amounted 
to  a  full  confession  of  his  guilt.     The  case  was  referred  to  the 
consideration  of  the  Judges,  whether  this  evidence  of  the  confession 
was  well  received ;  and  all  the  Judges,  except  Gould,  J.,  were  of 
opinion  that  the  conviction  was  right  (r)     So  where  it  was  proved 
that  the  magistrate  before  whom  the  prisoners  were  examined  was 
very  deaf,  and  did  not  take  down  what  they  said  when  before  him ; 
Taunton,  J.,  permitted  parol  evidence  to  be  given  of  their  statements 
before  the  magistrate,  {i)     So  a  written  examination  before  a  magis- 
trate will  not  exclude  evidence   of  a  previous  parol  declaration, 
which  has  not  been  reduced  into  writing,  {t)    And  in  Rowland  ▼. 
Ashhffy  (u)  Best,  C.  J.,  said,  **  My  opinion  is,  that  upon  clear  and 
satisfactory  evidence,  it  would  be  admissible  to  prove  something  sud 
by  a  prisoner  beyond  what  was  taken  down  by  a  magistrate." 

And  it  has  since  been  expressly  held  that  parol  evidence  is  admis- 
sible to  add  to  the  written  examination  ot  a  prisoner  statements 
made  by  him  while  before  a  magistrate,  and  which  are  not  contained 
in  such  examination.  Upon  an  indictment  against  Butler,  ELarris, 
and  Evans,  for  stealing  a  ewe,  the  property  of  Bennett,  it  appeared 
that  Harris,  Butler,  and  Evans,  were  taken  before  a  magistrate  about 
stealing  three  sheep  of  Bennett,  Pennell,  and  Price ;  at  the  meeting 
Bennett,  Pennell,  and  Price,  were  all  present  The  magistrate 
identified  the  examinations,  and  said  that  was  all  that  was  taken 


(o)  Pbillips  9.   Wimbum,  4  C.   &  P. 
273,  Tindal.  C.  J. 

{p)  Rex  p.  Isaac  Packer,  Gloucester 
Spr.  Ass.  1829,  MSS.  C.  8.  O.  In  this 
case  the  witness  stated  that  no  examination 
was  taken  in  writing,  and  Parke,  J.,  said, 
"  as  all  things  are  to  be  presumed  to 
be  rightly  done,  I  must  have  the  magis- 
trate's clerk  called  to  prove  that  no  exami- 
nation of  the  prisoner  was  taken  in  writing, 
and  unless  you  can  clearly  show  that  the 
magistrate's  clerk  did  not  do  his  duty,  I  ^ill 
not  receive  the  evidence.'*  So  in  Rex  v. 
Phillips,  Worcester  Sum.  Ass.  1831,  MSS. 
C.  S.  O.,  where  a  witness  stated  that  he 
believed  that  what  the  prisoner  said  before 
the  magistrate  was  not  taken  down  in 
writing,  but  he  was  not  quite  certain  that 
that  was  so ;  Bosanquet,  J.,  said  that  the 
justice's  clerk  ouffht  to  be  called  to  show 
whether  anything  nad  been  taken  in  writing, 
as  it  must  be  presumed  that  he  had  done  his 


duty ;  and  the  clerk  was  aoeordingly  called, 
ana  proved  that  nothing  was  taken  in 
writing,  and  then  parol  evidence  was  r». 
ceived  of  what  the  prisoner  said  belbre  tlie 
magistrate. 

(9)  It  should  seem  on  the  same  grovnd 
that  where  there  is  no  magistrate'ls  cleric 
present,  the  magistrate  should  be  called  to 
prove  that  he  did  not  take  the  examinatioa 
m  writing.  See  Rex  o.  Harris,  R.  &  M. 
C.  C.  R.  338,  infitL^  where  this  course 
was  adopted.     C.  S.  O. 

(r)  Hall'&  case,  cited  by  Grow»  J., 
in  Lambe's  case,  2  Leach,  569.  Rex  e. 
Uuet,2Leach,  821. 

(«)  Rex  o.  Shillcock  and  Barnes,  Staf. 
ford  Spr.  Ass.  1R32,  MSS.  C.  &  G. 

(0  Rex  9.  M*Carty,  2  Stark.  £▼.  38. 
See  also  Rex  v.  Reason  and  Tnmtery  16 
How.  St.  Tr.  35,  by  Eyre,  J. 

^«)  Ry.  &  Mood.  N.  P.  C  231. 
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down ;  that  was  what  each  of  the  prisoners  said ;  it  was  all  in  his 
writing,  he  had  no  clerk ;  the  informations  were  taken  as  to  the 
three  sheep  before  Evans  and  Harris  were  examined;  be  took 
down  everything  that  they  said  that  he  heard.  The  papers  pro- 
duced contained  everything  as  he  believed  that  transpired  before 
him,  and  he  intended  to  take  down  all  that  was  said  to  nim,  and  he 
believed  he  did.  The  room  was  veiy  full.  The  papers  produced 
were  the  depositions  of  Pennell,  Price,  and  Bennett,  as  to  the 
stealing  of  their  sheep  respectively,  and  Butler's  examination  and 
confession  as  to  each  offence.  The  following  were  the  examinations 
of  Harris  and  Evans : — "  J.  Harris  being  called  upon  for  his  defence, 
voluntarily  saith  that  he  was  concerned  in  stealing  a  sheep,  the  pro- 

Eerty  of  J.  Pennell,  but  that  J.  Butler  was  the  foreleaaer  in  the 
usiness."  "  W.  Evans  voluntarily  saith  that  he  did  not  kill  the 
sheep,  but  that  he  helped  to  carry  it  away."  A  witness  stated  that 
Mr.  C,  the  magistrate,  examined  Harris  and  Evans,  and  he  wrote ; 
that  when  Harris  was  asked  about  Bennett's  sheep,  Mr.  C.  was  at 
the  table  with  his  paper  and  pen  before  him,  but  his  hand  was  not 

Sing.  What  Harris  said  about  Bennett's  sheep  was  said  to  Mr.  C. 
r.  C.  heard  what  Harris  and  also  what  Evans  said  about  Bennett 
He  took  down  in  writing  what  they  said  about  Bennett's  sheep,  M 
what  they  said  they  said  to  Mr.  C.  Harris  said  he  was  connected 
with  the  taking  of  Bennett's  sheep.  Harris  said  they  took  a  ueddy 
out  of  the  road,  and  put  the  sheep  upon  him.  Evans  said  he  helped 
to  take  the  sheep,  Bennett's  sheep ;  this  was  addressed  to  Mr.  C. 
Another  witness  said  that  he  heara  Harris  say  that  he  helped  to  take 
Bennett's  sheep ;  that  he  addressed  Mr.  C. ;  that  Harris  said  to  Evans 
*^  speak  the  truth,  you  may  as  well  speak  the  truth  as  not ;"  that 
Evans  then  said  he  helped  to  do  it ;  he  helped  to  take  Bennett's 
sheep :  what  Evans  said  was  addressed  to  Mr.  C.  The  evidence  of 
these  two  witnesses  was  objected  to,  but  received,  and,  upon  a  case 
reserved  upon  the  questions  whether  as  Harris  and  Evans  had  made 
a  confession  as  to  rennell's  sheep,  which  had  been  taken  down  in 
writing  by  the  magistrate,  any  confession  as  to  liennetts  sheep  could 
be  supplied  by  parol  evidence ;  and  whether  as  the  magistrate  had 
taken  down  in  writing  everything  he  heard,  and  he  intended  to  take 
down  all  that  was  said  to  him,  and  he  believed  he  did,  parol  evidence 
could  be  given  of  anything  else  that  was  addressed  to  the  magistrate ; 
the  Judges  were  unanimously  of  opinion  that  the  evidence  being 
precise  and  distinct  was  properly  received,  (w) 
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(v)  Qiunre,  whether  this  should  not  be 
«  Pennell's  sheep  ?**  My  MSS.  note  has 
no  snch  statement  of  this  witness,  and 
'*  Bennett"  might  easily  be  printed  erro- 
neously instead  of  *'  Pennell."    C.  S  6. 

(v)  Rex  V,  Harris,  R.  &  M.  C.  C.  R. 
338,  Lord  Lyndhurst,  C.  B.,  Bosanqnet, 
J.,  Taunton,  J. ,  and  Gumey,  B.,  abtentibns, 
Hr.  Phillipps,  2  Vol.  £v.  83,  et  seq.,  con- 
tends  that  if  a  prisoner's  statement,  taken 
down  in  writing,  is  given  in  evidence  against 
lum,  as  containing  an  admission  of  some 
fact,  or  a  confession  of  guilt,  and  the  ma- 
gistrate has  omitted  to  insert  some  other 
material  part  of  his  statement,  the  counsel 
for  the  Crown  will  not  be  allowed  to  supply 


the  omission  by  the  evidence  of  witnesses ; 
and  mentions  as  the  only  authority  in 
favour  of  this  proposition  Uex  v.  Mulvey, 
Lancaster  Spr.  Ass.  1831,  Matth.  Dig. 
157.  S.  O.  as  Rex  v.  Maloney,  Rose. 
C.  E.  56.  This  case  is  stated  immediately 
after  Rex  v,  Moore,  post,  p.  879,  and  the 
whole  statement  is,  *'  but  if  it  ought  to 
have  been  taken  down  in  writing  and  was 
not,  it  is  inadmissible.*'  Whether,  there- 
fore, there  was  any  statement  in  writing  by 
the  prisoner,  or  at  what  time  the  statement 
proposed  to  be  given  in  evidence  was  made, 
does  not  appear.  Mr.  Phillipps  then  pro- 
ceeds to  allege  that  Rex  o.  Harris  "  will 
bo  found,  on  an  attentive    perusal,    not 


Walter's  case. 
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The  following  cases  have  since  been  decided  with  reference  to  the 
same  subject  Wbere>  on  an  indictment  for  larceny,  the  prosecutor 
stated  that  the  prisoner,  when  under  examination  before  a  magistrate, 
made  a  confession  of  his  guilt,  and  was  about  to  state  it ;  but,  on 
referring  to  the  depositions  returned,  it  appeared  that  the  prisoner 
was  there  stated  to  have  said,  **  I  decline  to  say  anything ;"  Ix>nl 
Abinger,  C.  B.,  was  of  opinion  that  the  prosecutor's  statement  could 
not  be  received  in  evidence,  (x) 
Morse's  case.  Where  three  prisoners  were  taken  before  the  mapstrate  at  the 
same  time  on  the  same  charge,  and  each  made  a  statement,  which 
was  taken  down  by  the  magistrate's  clerk,  but  he  had  left  a  blank 
whenever  either  of  the  prisoners  had  mentioned  the  name  of  either 
of  the  other  prisoners,  conceiving  that  such  mention  of  the  name 
was  not  evidence  against  the  person  so  mentioned,  and  it  was  pro- 
posed to  supply  these  blanks  by  the  parol  evidence  of  the  cleric ; 
ratteson,  J.,  said,  ^^  I  think  I  ought  not  to  receive  the  parol  evidence. 
I  think  that  the  rule  ought  not  to  be  extended.  In  the  present  case 
the  statement  professes  to  be  a  complete  account  of  what  took  place ; 
and  I  am  of  opinion  that  supplementary  evidence  ought  not  to  be 
received." (v)  So  where  an  examination  of  a  prisoner  on  oath  was 
not  allowed  to  be  given  in  evidence,  and  it  was  proposed  to  give  in 
evidence  what  the  prisoner  said  which  was  not  taken  down,  and  Jtex 
V.  Harris,  {yy)  cited ;  Gumey,  B.,  said,  "  it  is  very  dangerous  to 


to  bear  upon  the  point  in  question,  nor 
ereo  a£R>ra  an  argument  agunst  the  propo- 
sition above  maintained  ;*'  and,  after  statmg 
the  facts  of  that  case,  adds,  (in  a  note, 
p.  85)  *<  It  is  not  to  be  inferred  from  this 
decision  that  parol  evidence  can  be  given 
of  anything  else  that  was  addressed  to  the 
magistrate.  The  proposed  evidence  was 
receivable,  being  distinct  (that  is  distinct 
from  the  examination  produeedf  and  distinct 
from  the  offence  therein  mentioned),  this 
is  quite  di£fereut  from  its  being  in  addition 
to  the  examination.  The  examination  pro- 
duced related  to  anoAer  offence,  and  was  not 
admissible  as  evidence  in  this  prosecution ; 
the  only  reason  of  its  being  produced 
doubtless  was  to  show  that  the  confession, 
which  it  was  proposed  to  prove  by  the 
evidence  of  the  two  witnesses,  was  not 
included  in  the  examination,  but  altogether 
omitted ;  for  that  purpose,  and  that  only, 
it  was  proper  and  indispensable  to  produce 
the  written  examination.  The  point  de- 
cided then  was  nothing  more  than  this,  that 
parol  evidence  might  be  given  of  a  confes- 
sion made  by  a  prisoner  before  the  com- 
mitting magistrate,  who  took  a  written  ex- 
amination relating  to  other  distinct  charees, 
but  which  did  not  in  any  respect  relate 
to  the  offence  for  which  ho  was  afterwards 
tried."  It  must  be  observed,  however, 
that  the  learned  author  is  in  error  in  several 
points.  In  the  first  place,  the  term  "  dis- 
tinct," coupled  as  it  is  with  "  precise,*' 
means  '*  plain,  clear,  and  unequivocal,"  and 
not  what  is  suggested.  In  the  next  place, 
the  examination  of  Evans,  which  was  in 
answer  to  the  three    charges,   all  heard 


at  the  same  time,  only  mentions  **  the 
sheep,"  without  spedfying  which  of  tiie 
three.  In  any  view  of  the  case,  Uierefbre, 
the  Judges  must  have  held  that  parol 
evidence  was  admissible,  to  show  vhat 
sheep  Evans  mentioned;  and  as  the  evi- 
deuce  of  the  two  witnesses  strongly  tends 
to  show  that  the  statement  of  Evans  related 
to  the  sheep  of  Butler,  the  inference  b  that 
the  Judffes  held  that  it  was  allowable  to 
add  to  the  examination  of  Evans  that  he 
stated  that  the  sheep  therein  mcntioittd 
belonged  to  Butler.  Lastly,  as  the  exami- 
nation of  each  of  the  prisoners  was  a  simfh 
statement  "  in  defence**  of  three  charges, 
the  case  does  decide  that  parol  evidence  is 
admissible  to  add  to  the  statement  of  each 
prisoner  in  answer  to  the  charge  of  stealing 
Bennett's  sheep ;  and  it  is  just  the  same  as 
if  the  statement  had  been,  "as  to  PenncU's 
sheep  I  say  so  and  so ;  and  as  to  the  others 
I  decline  to  say  anything.**    C.  S.  G. 

(x)  Rex  e.  Walter.  7  C-  &  P.  2o7. 
The  ground  of  this  decision  b  not  stated, 
and  it  may  have  been  that  the  very  learned 
Chief  Baron  considered  the  evidence  pco. 
posed  as  contradicting  the  statement  of  the 
prisoner  returned  by  the  magistrate,  as 
the  confession  proposed  to  be  given  in  evi- 
dence was  said  ti>  be  made  "  when  the 
prisoner  was  under  examination,**  and  not 
during  the  time  the  witnesses  were  bciufr 
cxammed  against  him.  See  the  obsenra- 
tions  in  note  (/ ),  post,  p.  880. 

iy)  Reg.  e.  Morse,  8  C.  &  P.  t)06,  nie, 
p.  85(j. 

ivy)  Supra,  note  (w). 
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admit  such  evidence,  and  I  think  it  ought  not  to  be  done  in  this 
case."  (z) 

The  general  rule  respecting  confessions  is  that  ^^a  free  and  volun-  Statements  and 
tary  confession  made  by  a  person  accused  of  an  offence  is  receivable  remarks  of 
in  evidence  against  him,  whether  such  confession  be  made  at  the  mo-  ^hile^e"  wit- 
ment  he  is  apprehended,  or  while  those  who  have  him  in  custody  are  uesses  are 
conducting  him  to  the  magistrate's,  or  even  after  he  has  entered  the  *^i°£f*"  . 
house  of  the  magistrate  for  the  purpose  of  undergoing  his  examina-  ^     "^""' 
tion/'  {a)  or  even  whilst  the  witnesses  are  being  examined  against 
him,  and  it  is  only  to  the  period  of  time  during  which  the  magistrate 
is  taking  the  prisoner's  examination,  that  the  written  statement  of  the 
prisoner  can  apply. — Any  remarks  or  statements  therefore  made  by 
the  prisoner  after  the  inquiry  before  the  magistrate  has  begun  and 
whilst  the  witnesses  are  being  examined  may  be  received  in  evidence, 
although  the  prisoner's  examination  is  afterwards  taken  in  writing. 

Thus  where  one  of  two  prisoners  was  committed  before  the  other 
was  apprehended,  and  the  depositions  against  that  prisoner  were 
read  over  before  the  magistrate  to  the  other  prisoner,  and  after  they 
were  read  the  prisoner  went  across  the  room  to  a  witness,  who  was 
called,  and  said  something  to  him  so  loud  that  it  might  have  been 
heard  by  the  magistrate,  if  he  had  been  attending;  and  the  magistrate 
proved  the  examination  of  the  prisoners  before  himself,  and  the 
statement  to  the  witness  was  not  contained  in  it ;  Parke,  J.,  held 
that  what  the  prisoner  had  said  to  the  witness  might  be  given  in 
evidence.  (6)  oo  **  an  incidental  observation  made  by  a  prisoner 
in  the  course  of  his  examination  before  a  magistrate,  but  which 
does  not  form  a  part  of  the  judicial  inquiry  so  as  to  make  it  the 
duty  of  the  magistrate  to  take  it  down  in  writing,  and  which  was 
not  so  taken  down,  may  be  given  in  evidence  against  him  at  the 
triaL"  (c)  So  where  a  man  and  woman  were  before  the  magistrates 
on  a  charge  of  burglary,  and  in  the  course  of  the  examination  of 
a  witness  a  glove  was  produced,  which  had  been  found  on  the  man 
with  part  of  the  stolen  property  in  it,  on  which  the  man  said  "  she 

Save  me  the  glove  but  she  knew  nothing  of  the  robbery;"  the 
epositions  having  been  put  in,  and  the  clerk  to  the  magistrates 
having  proved  them,  and  there  being  no  such  statement  in  the 
depositions  or  examination  of  the  prisoner ;  Erskine,  J.,  held  that 
what  the  man  said  might  be  proved  oy  parol  evidence,  (d) 

Parol  evidence  may  be  given  of  a  question  asked  by  a  magistrate  Parol  evidence 
in  the  course  of  the  examination  of  a  witness,  and  of  the  prisoners'  re-  ^^^  prisoner** 
ply  to  it,  neither  the  one  nor  the  other  being  taken  down  in  writing.  J^j^ratc's 
On  the  examination  of  a  prisoner  on  a  charge  of  murder,  one  of  the  ouestioa  while 
witnesses  stated  that  she  had  bought  a  pot  of  the  prisoner,  upon  ***®  wiuiesses 
which  one  of  the  magistrates  asked  what  sort  of  a  pot  it  was,  and  the  examinedf 
prisoner,  although  the  question  was  not  particularly  addressed  to  him 


(z)  Rex  V.  Lewis,  6  C.  &  P.  161,  ante, 
p.  856.  Assuming  the  rejection  of  the  ex- 
amination to  have  been  correct,  because 
it  was  on  oath,  the  rejection  of  the  parol 
evidence  was  clearly  correct,  as  that  state- 
ment was  on  oath  also.     C.  S.  G. 

(a)  Per  Grose,  J.,  in  delivering  the 
judgment  of  the  Judges  in  Lambe*8  case, 
2  Leach,  552. 


(b)  Rex  V.  Johnson  and  Spiers,  Glou- 
cester Spr.   Ass.   1829,  MSS.  C.   S.  G. 
This  case  was  relied  upon  at  the  trial  of 
Rex  o.  Harris,  sttpra,  by  the  counsel  for' 
the  crown.     MS.    C.  S.  G. 

(c)  Rex  V.  Moore,  Matth.  Dig.  C.  L. 
157,  Parke,  B. 

(d)  Reg.  V.  Hooper,  Gloucester  Sum.  Ass. 
1842.    The  clerk  to  tlie  magistrates  could 
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Statement 
made  by  a 
prisoner  on 
the  first  day 
of  his  ezami- 
nation,  but 
not  returned 
by  the  magis- 
trate. 


made  an  answer.  It  was  submitted  that  no  evidence  could  be  riven 
of  what  passed  before  the  magistrate  except  the  depositions.  Cole- 
ridge, J.  ^^  What  the  magistrate  himself  said  would  not  be  taken 
down.  That  may  certainly  be  asked."  It  was  then  submitted  that 
the  statement  made  by  the  prisoner  and  signed  by  the  magistrate 
must  be  put  in  before  it  could  be  asked  what  the  prisoner  said. 
Coleridge,  J.  "  There  seems  to  be  no  necessity  for  putting  in  the 
written  examination.  It  is  not  what  the  prisoner  says  when  called 
upon  for  his  defence  that  is  asked,  but  an  observation  made  in  the 
course  of  the  case,  and  as  that  would  not  be  put  down  as  part  of  his 
statement,  I  am  clearly  of  opinion  that  it  is  receivable."  The  cleik 
to  the  magistrate  then  proved  that  he  took  down  the  examination  of 
the  witnesses,  and  that  he  took  down  what  the  prisoners  said  when 
they  were  asked  what  they  had  to  say  for  themselves,  but  that  he  did 
not  take  down  anything  which  either  of  the  prisoners  said  before  the 
witnesses  had  been  all  examined.  Coleridg6,  J.  ^^  At  the  close  of  the 
evidence  for  the  prosecution  the  prisoner  is  asked  if  he  wishes  to  say 
anything,  and  if  ne  does,  it  is  taken  down,  and  the  evidence  of  that 
statement  is  the  written  examination ;  but  if  a  prisoner  says  some- 
thing while  the  witnesses  are  under  examination  that  does  not  stand 
on  the  same  ground.     I  shall  receive  the  evidence."  [e) 

And  so  where  there  were  two  investigations  by  the  magistrates  who 
committed  the  prisoner,  and  on  the  first  occasion  two  witnesses  were 
examined,  and  a  statement  was  made  by  the  prisoner,  and  taken 
down  in  writing,  but  it  was  not  read  over  to  the  prisoner  nor  was  he 
asked  to  sign  it.  The  depositions  of  the  witnesses  were  not  taken 
formally  till  the  second  occasion,  and  the  magistrate  did  not  return 
with  them  the  statement  made  by  the  prisoner  on  the  first  occasion ; 
but  on  the  contrary  returned  the  following  memorandum ;  "  The  pri- 
soner, being  advised  by  his  attorney,  declines  to  say  anything."  It 
was  objected  that  as  tne  magistrate  returned  that  the  prisoner  had 
declined  to  say  anything,  it  was  not  competent  for  the  derk,  in  con- 
tradiction of  the  magistrate's  own  account,  to  give  in  evidence  that 
which  purported  to  be  a  statement  made  before  the  magistrate.  Bat 
Littledale,  J.,  and  Parke,  B.,  were  both  of  opinion  that  the  evidence 
was  admissible,  although  the  magistrate  might  have  neglected  his 
duty  in  not  returning  what  the  prisoner  said.  And  Parke,  B.  added, 
"  let  the  effect  of  the  evidence  be  what  it  may  with  the  jury,  it  is 
clearly  admissible.  What  a  prisoner  says  is  evidence  against  himself, 
whether  the  officer  was  right  or  wrong  in  not  returning  the  statement, 
or  furnishing  a  copy  of  it  to  the  prisoner."  (/) 

If  a  written  examination  be  produced  on  the  part  of  the  prose- 
cution, as  the  examination  of  the  prisoner  taken  in  writing  by  the 
magistrate  according  to  the  statute,  it  has  been  sdd  that  the  prisoner 


not  remember  the  obsenration,  and  it  was 
proved  by  two  policemen.    MSS.  C.  S.  G. 

(e)  Rex  t».  Spilsbury,  7  C.  &  P.  187. 

(/)  Reg.  D.  Wilkinson,  8  C.  &  P.  m% 
Rex  0.  Walter,  ante,  p.  878,  was  cited  in 
support  of  the  objection,  and  the  reporters 
observe  that  the  only  difference  between 
the  cases  is  that  in  R^g.  o.  Wilkinson,  the 
statement  was  made  on  a  different  day 
from  the  statement  which  the  magistrate 
returned     but  it  is  conceived   the  true 


distinction  between  the  cases  is  this,  that 
the  statement  by  parol  in  Rex  v.  Walter, 
evidently  was  made  at  the  same  time  as 
the  statement  returned  by  the  magistrate, 
and  was  in  effect  a  contradiction  to  it.  In 
Reg.  o  Wilkinson,  the  statement  proposed 
to  be  given  in  evidence  was  made  the  first 
day,  and  the  statement  returned  the  second, 
the  first  therefore,  could  in  no  way  OQDCra> 
diet  the  latter  statement.    C.  S.  O. 
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is  at  liberty  to  meet  such  evidence  by  contrary  testimony^  and  to 
show  that  the  written  instrument  is  inaccurate,  (j)  ^ 

The  examination  of  a  prisoner^  when  reduced  into  writing,  ought  Signing  by  the 
to  be  read  ovet-  to  him,  and  likewise  tendered  to  him  for  nis  sig-  magistrate  and 
nature.     And  by  the  late  statute  (A)  the  magistrate  is  expressly  re-     *  P"^**®"*®'- 
quired  to  subscribe  it :  and  it  was  usual  so  to  do  before  tne  statute. 
iTie  signature,  however,  of  the  prisoner  is  not  required  by  the 
statute,  and  is  only  for  precaution  and  for  the  facihty  of  niture. 
proof.  (/)    In  Lamhe^s  case,  (m)  the  question  referred  to  the  opinion  Examination 
of  the  twelve  Judges  was  whether  an  examination,  taken  in  writing  ^*  "^ed  bjr 
by  a  committing  magistrate,  containing  a  confession  of  the  prisoner's  but  adudu^  to 
guilt,  not  being  signed  by  the  prisoner  or  the  magistrate^  was  ad-  be  correct 
missible  in  evidence.    The  examination,  after  being  taken  in  writing, 
was  read  over  to  the  prisoner,  who  said,  "  It  is  all  true  enough :" 
but  upon  the  clerk's  requesting  him  to  sign  it,  he  said,  ^^  No :  I 
would  rather  decline  that*'    A  majority  of  the  Judges  were  of 
opinion,  upon  principle  as  well  as  precedent,  that  the  examination 
or  paper  writing  was  well  received  in  evidence.     Mr.  Justice  Grose, 
in  deUvering  their  opinion  said,  that  it  was  clearly  receivable  in 
evidence  at  common  law,  and  that  there  was  nothing  in  the  1  &  2 
P.  &  M.  c.  13,  and  2  &  3  P.  &  M.  c.  10,  to  render  it  inadmissible. 
Surely,  as  the  learned  Judge  observed,  if  what  a  man  says,  though 
not  reduced  into  writing,  may  be  given  in  evidence  against  him,  d 
fortiori  what  he  says,  when  reduced  into  writing,  and  afterwards 
admitted  by  parol  to  be  true,  is  admissible.     But  where  the  clerk  of  VThere  the  pri- 
the  magistrate  stated  that  he  took  down  the  examination  from  the  sonerdidnot 
mouth  of  the  prisoner,  and  that  it  was  afterwards  read  over  to  him,  ufbe^^rrect/ 
and  he  was  told  he  might  sign  it  or  not  as  he  pleased,  and  he  de- 
clined to  sign  it ;  Wood,  B.,  was  of  opinion  that  the  document 
could  not  be  read :  "  In  Lambe^s  case^    said  the  learned  Baron, 
^  the  prisoner,  when  the  examination  was  read  over  to  him,  said 
it  was  true ;  and  here,  if  the  prisoner  had  said  so,  the  case  might 
have  been  different"  (»)     Where  the  solicitor  for  the  prosecution, 
on  the  examination  of  the  prisoner  before  a  magistrate,  at  the  desire 
of  the  latter,  took  minutes  of  the  examination  in  writing,  which 
were  read  over  to  the  prisoner,  who  said,  "  It  is  all  tnie ;"  but  when 
they  were  read  over  to  him  again,  after  an  interval  of  a  few  hours, 
said  that  part  of  them  was  not  true,  and  refused  to  sign  them ;  it  was 
held  that  these  minutes  might  be  read  in  evidence,  (o) 

The  distinction  in  these  cases  appears  to  be,  that  if  the  prisoner  What  is  the 
admits  the  examination  to  be  correct,  the  examination  itself  may  be  ^«ti«»ction  in 
read  in  evidence ;  but  if  the  prisoner  declines  to  sign  it,  or  does  not 
admit  it  to  be  correct,  the  written  examination  cannot  be  read  in 


(i)  3  Stark.  Ev.  787. 

(A)  7  Geo.  4,  c.  64,  ss.  2,  3. 

(/)  2  Phil.  Ev.  79. 

(m)  2  licach,  552. 

(»)  Rex  V.  Telicoie,  2  Stark.  N.  P.  C. 
483.  Foster's  case,  1  Lewin,  46.  Hirst's 
case,  ibid.  See  also  Rex  o.  Bennet,  2  Leach 
553,  note  (a).  In  Rex  ».  Jones,  7  C.  &  P. 
239,  upon  an  indictment  for  murder,  the 
Court  allowed  evidence  to  be  given  of  the 
examination  of  the  prisoner  before  a  maps- 
tfite,  taken  at  several  times,  and  reduced 


to  Writing  by  him:  the  prisoner  had  de- 
clined to  sign  It,  on  fts  being  completed  and 
read  over  to  him;  but  acknowledged  it 
contained  what  he  had  stated,  although  he 
afterwards  said  there  were  many  inaccura- 
cies  in  the  statement  he  had  frivcn.  The 
writing  was  not  admitted  as  documentary 
evidence,  but  as  a  memorandum  to  refresh 
the  memory  of  the  magistrate,  who  gave 
parol  evidence  of  the  prisoner's  statement 

(o)  Thomas  8  case,  2  Leach,  637.     See 
also  Bradbury*s  case,  ibid.,  639,  note  (a). 
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evidcnce>  but  it  may  be  used  to  refresh  the  mctnory  of  a  witneflB 
who  may  state  what  the  prisoner  said.  A  statement  made  before 
a  magistrate  having  been  taken  down  in  writing  and  read  over  to 
the  prisoner^  he  was  asked  to  sign  it;  he  asked  whether  he  was 
bound  to  sign  it  or  not,  and  being  told  that  he  was  not,  he  said  he 
had  rather  not  sign  it ;  and  Littledale,  J.,  was  clearly  of  opiniony 
both  upon  the  cases  and  on  principle,  that  the  examination  was  not 
admissible,  (j?)  So  where  the  examination  of  a  prisoner  having 
been  taken  down  in  writing  before  a  magistrate,  ne  was  neither 
asked  to  sign  it,  nor  was  it  read  over  to  him ;  Littledale,  J.,  refiiaed 
to  allow  the  examination  to  be  read  in  evidence,  {q)  So  where  a 
statement  made  by  a  prisoner  before  a  magistrate  was  taken  down 
by  the  clerk,  and  read  over  to  the  prisoner,  but  not  simed  by  him, 
ratteson,  J.,  thought  that  it  would  be  the  more  sate  course  that 
this  examination  should  not  be  read;  but  that  the  derk  to  the 
magistrate  by  whom  it  was  taken  should  refresh  his  memoiy  from 
it  (r)  But  where  a  prisoner  was  before  the  magistrate  on  two  day% 
ana  all  that  he  said  tne  first  day  was  taken  down  in  writing  and  read 
over  to  him,  and  he  was  asked  whether  it  was  correct  or  not,  and  he 
said  it  was ;  and  on  the  second  day  he  was  asked  to  sign  this  state- 
ment, but  he  refused  to  do  so ;  and  it  was  objected  that  it  was  inad- 
missible,  as  he  had  refused  to  sign  the  examination ;  Bosanquet,  J., 
said,  '^  if  minutes  only  of  what  a  prisoner  says  are  taken  down,  and 
not  read  over  to  him,  although  they  could  not  be  read  as  evidence 
against  him,  yet  they  might  be  used  to  refresh  the  memory  of  the 
witness  as  to  what  the  prisoner  said.  In  this  case  the  prisooer 
admitted  that  the  examination  was  correct ;  where  that  is  the  case 
1  have  always  understood  that  it  was  a  settled  point  that  the  ezami* 
nation  should  be  received."  (s) 
tlxaminatioh  Where  the  prisoner  had  been  examined  before  the  Lords  of  the 

taken  down  in  Council,  and  a  witness  took  minutes  of  his  examination,  which  were 
^ed'to'refresb  '^^^^^^^  signed  by  him,  nor  read  over  to  him  after  they  were  taken; 
the  wttnet8*8  it  was  held,  that  though  they  could  not  be  admitted  in  evidence 
memory.  as  a  judicial  examination,  yet  the  witness  might  be  allowed  to 

refresh  his  memory  with  them,  and  having  lookra  at  them,  to  state 
what  he  believed  was  the  substance  of  what  the  prisoner  confessed 
in  the  course  of  the  examination.  (/)  And  if  an  examination  before 
a  justice  of  the  peace  be  taken  in  writing,  under  such  circumstances 
of  irregularity  as  preclude  the  writing  from  being  itself  given  in 
evidence,  yet  it  may  be  proved,  as  at  common  law,  by  some  one 
who  was  present,  as  far  as  his  recollection  will  enable  him  to  slate. 
that  he  heard  the  prisoner  make  the  confession,  and  if  he  were  the 
person  who  wrote  down  the  examination,  he  may  refresh  his  memoiy 

(p)  Rex  o.  John  Sykes,  Shrewsbury  Lent  before  a  magistrate.  C.  S.  G. 
Ass.    1830.    Lambe's  case,  and    Rex  9.  (r)  ReX  v.  Pressly,  6  C.  &  P.  183.    It 

Telicote,  ante,  p.  881,  were  cited.  MSS.  C.  has  been  well  observed,  that  in  this  case 

8.  G.  **  it  was  of  no  practical  importance  whkk 

{q)  Rex  9.  Samuel  Wilson,  Shrewsbury  course  was  adopted,  but  there  appears  so 

Spr.  Ass.  1830,  MSS.  C.  S.  G.     Neither  reason  for  treating  a  prisoner's  cxaminatioa. 


in  this  case,  nor  in  Rex  v,  Sykes,  nor  as  far  which,  although  not  signed  by 

as  appears  in  Rex  «.  Telicote,  was  it  pro-  plies  with  all  the  requisites  of  tbe  statnte, 

posed  to  give  evidence  by  parol  of  what  the  as    an    informal  document.**     Rose   O. 

Srisoner  said.    The  only  point,  therefore,  £v.  68. 
ecided  in  these  cases  was  that  an  examina-  (s)  Rex  v.  Uriah    Daniel,  Blounoatii 

tion  neither  assented  to  as  correct,  nor  Spr.  Ass.  1831,  BiSS.  C  S.  G. 
signed  by  the  prisoner  is  not  admissible  cm  (t)  Layer's  case,  16  How.  St.  TV.  21 S. 

an  exammation  duly  taken  under  the  statute 
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with  it  ThuSi  where  the  prisoner  had  refused  to  sign  his  exami- 
nation before  the  magistrate,  or  to  admit  its  truth ;  Bayley,  J., 
allowed  parol  evidence  to  be  given  of  the  prisoner's  statement,  and 
permitted  the  magistrate's  cterk  to  read  over  the  examination  to 
fefiesh  his  memory,  (tt)  And  in  another  case,  Bayley,  J.,  did  the 
same  thing,  and  further  held,  that  if  the  clerk  who  took  it  down  at 
the  time  could,  on  referring  to  it,  recollect  its  contents,  he  might 
read  it  (v)  And  so  where  on  an  indictment  for  murder,  the  ex- 
amination of  the  prisoner  by  the  coroner  was  inadmissible  on  account 
of  an  imgularity  in  the  mode  of  taking  it,  and  thereupon,  for  the 
pmecution,  it  was  proposed  to  ask  the  coroner  what  the  prisoner 
said  on  the  occasion  of  his  examination ;  and  this  was  objected  to,  as 
bcdoff  pioperlv  the  subject  of  the  writing,  and  if  that  was  not  ad- 
misnole,  the  inferior  evidence  of  the  witness's  recollection  must  be 
rejected ;  but  Tindal,  C.  J.,  overruled  the  objection,  and  the  coroner 
stated  from  memory  so  much  of  what  the  prisoner  said  as  was 
inauired  to.  {w) 

^  Where  a  nrisoner  had  been  examined  before  a  magistrate,  and 
his  examination  reduced  into  writing  by  the  maffbtrates  clerk,  but 
nothing  appeared  on  the  face  of  the  paper  to  wew  that  it  was  an 
examination  taken  on  a  charge  of  felony,  or  that  the  magistrates 
who  signed  it  were  then  actinfl:  as  magistrates;  Patteson,  J.,  is 
leportra  to  have  said,  **  the  dene  to  the  magistrates  may  be  called 
to  prove  what  the  prisoner  said,  and  refresh  his  memory  from  the 

We  have  seen  that  the  appropriate  time  for  taking  the  exomlna*  sutementf 
tion  of  a  prisoner  by  a  magistrate,  is  afler  the  witnesses  have  been  ™^®^[|£||if 
examined,  and  he  has  heard  what  tfiey  have  to  say.  {xx)    A  state-  Se^^^l^Si^ 
ment,  therefore,  made  by  a  prisoner  before  that  time,  although  oftbeezamU 
taken  in  writing,  is  not,  properly  speaking,  an  examination  within  nation  of  the 
the  7  Geo.  4,  c.  64,  and  consequently  is  not  admissible  in  evidence  ^^^^^^^^ 
as  an  examination  of  the  prisoner.     But,  although  an  opinion  was 
otice  intimated,  that  **  nothing  which  a  prisoner  stated  before  be 
knew  what  the  evidence  against  him  was,  ought  to  be  used  to 
criminate  him.''(y)     Yet  it  is  clearly  settled  that  any  statement 
made  by  a  prisoner,  before  a  magistrate,  and  taken  in  writing, 
though  inadmissible  as  an  examination,   may  be  proved  by  the 
person  who  took  it  down,  he  refreshing  his  memory  by  the  written 
pMiper.     The  prisoner  and  his  younger  brother  had  been  in  custody 
since  the  17tn  of  May,  and  various  depositions  had  been  taken 
between  that  day  and  the  21st,  on  which  day  several  depositions 
were  taken  in  the  presence  of  the  prisoner,  ana  the  younger  brother 


(>)  BewtmrBfi  case,  1  Lew.  47. 

(9)  Hirst's  case,  1  Lew.  47. 

i»)  Rex  0.  Reed,  M.  &  M.  403. 

(«)  Rex  V,  Tarrant,  6  C.  &  P.  182. 

(xx)  Ani€^  p.  874. 

Cjr)  Per  Oarrow,  B.,  in  Rex  v,  Fagg, 
4  C.  &  P.  566.  The  statement  of  the 
prisoner  in  this  case  was  made  before  the 
evidenee  in  support  of  the  chaive  had  been 
IBfone  through,  and  Garrow,  B.,  strongly 
inclined  to  think  it  was  inadmissible,  and 
after  making  the  observation  stated  in  the 
text,  censured  the  taking  such  a  statement 
from  the  prisoner.    The    censure  might 


well  have  been  spared,  as  it  is  undoubtedly 
the  dmfy  of  the  magistrate  to  take  down 
whatever  a  prisoner  may  say  of  his  own  ac- 
cord at  any  time  during  the  progress  of 
the  investigation  of  the  case  oefore  him, 
and  cases  Sequently  occur  where  prisoners 
volunteer  statements  long  before  the  wit- 
nesses against  them  have  been  examined. 
In  Rex  o.  Mellor,  Stafford  Sum.  Ass. 
1833,  each  of  the  prisoners  as  soon  as  they 
got  before  the  magistrate,  made  a  state* 
ment,  and  upon  such  statement  each  of  them 
was  convicted  befiore  Gumey,  B.  C.  S.  G. 
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Was  about  to  stat^  a  confession  made  to  him  by  the  prisoner  od  the 

f>revious  evening,  when  the  prisoner  interrupted  him  and  made  a 
ull  confession  of  his  guilt,  wnich  the  magistrate's  clerk  immediately 
reduced  into  writinff,  and  it  was  read  over  to  the  wisoner,  who  pat 
his  ^ark  to  it,  and  it  was  attested  by  the  clerk :  ^^  Taken  and  signed 
by  the  said  B.,  in  the  presence  of,"  &c.  On  subsequent  days,  other 
depositions  were  taken,  some  of  them  in  the  presence,  some  in  the 
absence  of  the  prisoner.  It  was  objected,  that  the  confession 
inadmissible,  first,  because  it  was  tnade  before  all  the  evidence 
gone  through,  and  on  this  point  Rex  v.  Fctgg  (v)  was  relied  upon ; 
secondly,  that  some  of  the  depositions  were  taken  in  the  absence  of 
the  prisoner ;  thirdly,  that  there  were  interlineations  and  erasures ; 
fourthly,  that  there  was  a  false  attestation ;  and  lastly,  that  as  the 
best  evidence  must  be  given,  if  the  paper  was  inadmissible,  the  parol 
statement  of  the  clerk  was  not  receivable ;  but  Gaselee,  J.,  having 
consulted  Lord  Tenterden,  C.  J.,  said,  "Lord  Tenterden  agrees 
with  me,  that  the  opinion  of  Mr.  B.  Garrow,  in  Rex  v.  Fagg^  is 
much  too  general,  as  it  would  go  to  exclude  any  acknowledgment 
of  guilt  made  by  a  prisoner  to  a  constable.  He  also  agrees  with 
me  that  the  interlineatiobs  and  erasures  are  cured  by  the  attestation, 
which  cannot  be  called  a  false  attestation,  though  it  would  have 
been  more  regular  to  have  said  that  the  prisoner  put  his  mark,  as 
is  customary  in  affidavits  in  the  superior  Courts.  We  are  both  of 
opinion  that  it  is  no  objection  that  some  of  the  depositions  werfe 
taken  in  the  absence  of  the  prisoner.  We  are  also  both  of  opinion 
that  the  confession  may  be  repeated,  by  the  magistrate's  clerk  who 
heard  it,  and  that  he  may  refresh  his  memory  by  the  aid  of  the 
written  paper."  («) 

An  examination  before  a  magistrate  must  not  be  upon  oath ;  and 

when  an  examination  previous  to  committal  purports  to  have  been 

taken  upon  oath,  evidence  has  been  held  inaamissible,  to  shew  that 

in  fact  it  was  not  so  taken,  (a) 

Examination         It  is  said  by  Lord  Hale,  (6)  and  upon  his  authority  it  ia  so  laid 

before  a  magis-  down  in  the  Subsequent  Treatises  on  the  subject,  that  an  examina- 

bro^d!*''         tion,  taken  before  a  magistrate,  in  order  to  be  read  in  evidence 

against  a  prisoner  must  be  proved  on  oath  by  the  magistrate  that 

took  it,  or  the  clerk  that  wrote  it,  to  have  been  truly  taken. 

And  where,  at  the  close  of  the  case  for  the  prosecution,  the  exami- 
nation of  one  of  the  prisoners  was  offered  in  evidence  against  him,  and 
a  person  who  was  present,  and  saw  the  prisoner  and  the  magistrate 
sign  the  examinatioti,  and  heard  the  prisoner  cautioned,  was  called 
to  prove  these  facts ;  it  was  objected,  upon  the  authority  of  Lord 
Hale,  that  this  writing  was  inadmissible,  unless  either  the  magis- 
trate or  his  clerk  proved  that  the  examination  was  properly  taken ; 
and  Patteson,  J.,  after  saying  that  his  own  opinion  was  strongly 
opposed  to  such  a  doctnne,  yielded  nevertheless  to  the  authontv 
of  Lord  Hale,  and  refused  to  admit  the  examination,  but  addeo, 
that  bad  it  appeared  that  the  question  had  mainly  turned  upon  the 
admission  or  rejection  of  the  examination,  he  would  have  received 
the  evidence,  and  reserved  the  point,  and  that  he  by  no  means 
wished  his  present  decision  to  be  cited  as  a  precedent  (c) 


h  miist  not  be 
on  oatb. 


(y)  Svpra,  p.  883. 
x)  Rex  o.  Bell,  5  C.  &  P.  162. 
W)  AniU^  p.  855. 


\ 


(b)  2  P.  C.  52.  284. 
<c)  Rex  ».  Richards,  1  M.  &  Rob.  39iH 
note. 
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Where  on  an  indictment  for  larceny,  it  was  proposed  to  put  in  Distinction 
the  prisoner's  examination  before  the  magistrate,  and  to  prove  it  by  ^t^een  signa- 
a  by-stander ;  but  the  examination  had  the  prisoner's  mark  to  it  only ;  ^f^  prisoner. 
Lord  Denman,  C.  J.,  refused  to  receive  the  evidence,  unless  it  were 
proved  by  the  magistrate  or  his  clerk ;  he  observed  that  the  necessity 
of  proving  the  deposition  in  this  manner  had  been  doubted,  but  the 
distinction  appeared  to  him  to  be,  that  where  the  examination  of 
a  prisoner  before  a  magistrate  is  taken  down  in  writing  and  signed 
with  the  prisoner's  name,  it  need  not  be  proved  by  the  magistrate 
or  his  clerk :  but  if  not  signed  by  him,  or  if  his  mark  only  be 
attached  to  it,  it  is  necessary  to  be  proved  by  the  magistrate  or  the 
clerk ;  for  if  the  prisoner  signs  his  name,  this  implies  that  he  can 
read,  and  that  he  has  read  the  examination  and  adopted  it     But  if 
he  has  not  signed  it,  or  has  only  put  his  mark,  there  are  no  grounds 
to  infer  that  he  can  read,  or  that  he  knows  the  contents,  and  no 
person  can  swear  that  the  examination  has  been  correctly  read  over 
to  him,  except  the  person  who  read  it  (cc) 

But  where  a  constable  swore  that  he  heard  the  prisoner  make  her  Attesting 
statement,  and  saw  the  magistrate  take  it  down,  and  that  it  was  ^**°®*^ 
read  over  to  her  by  the  magistrate,  and  she  put  her  mark  to  it,  after 
-which  the  constable  put  his  name  to  it  as  attesting  the  mark,  and 
the  magistrate  signea  the  examination  as  taken  before  him ;  but  the 
constable  did  not  see  the  contents  of  the  paper  which  the  clerk  read 
over;  Vaughan,  J.,  and  Patteson,  J.,  were  of  opinion  that  the 
examination  was  sufficiently  proved;  and  Patteson,  J.,  said  that 
he  was  by  no  means  satisfied  that  it  was  in  any  case  necessary  to 
call  either  the  magistrate  or  his  clerk.  Some  of  the  books  did 
indeed  so  lay  down  the  rule,  and  he  had  reluctantly  yielded  to  their 
authority  on  a  recent  trial  on  the  Western  Circuit ;  {d)  not,  how- 
ever, without  expressing  great  doubt  as  to  the  propriety  of  such  a 
rule.  The  present  case  was,  however,  quite  distinguishable  from 
that ;  here,  there  was  an  attesting  witness,  who  had  been  called  to 
prove  the  fact  which  he  attested.  He  was  clearly  of  opinion  that 
the  examination,  so  authenticated,  was  admissible  in  evidence 
against  the  prisoner,  {e) 

There  are,  however,  many  cases,  some  decided  previously  and  It  is  not  neces, 
some  subsequently  to  those  which   have  been  mentioned,  which  *^****^^ 
show  that  it  is  not  necessary  to  call  either  the  magistrate  or  his  mugjstrate  or 


(ee)  Rex  o.  Chappel,  1  M.  &  Rob.  395, 
Aug.  11,  1B34.  In  Smith's  case,  2  I^ew. 
139,  a  writing  purporting  to  be  the  exami- 
nation of  a  prisoner,  and  to  bear  his  mark, 
was  tendered  in  evidence,  and  the  ma- 
gistrate's signature  proved  by  a  bystander, 
who  stated  that  the  clerk  was  writing  when 
the  prisoner  was  examined,  and  when  the 
examination  was  finished  he  repeated  to 
the  prisoner,  apparently  from  the  paper, 
what  the  prisoner  had  said,  and  the  prisoner 
then  put  his  mark  to  the  paper ;  but 
whether  the  prisoner's  statement  was  taken 
down  correctly,  or  at  all,  he  had  no  means 
of  judging,  ftex  9.  Chappel  was  cited,  but 
Parke,  B.,  was  disposed  to  admit  the  exa- 
mination, as  he  thought  there  was  sufficient 
primd  facie  evidence  that  the  prisoner's 
examination  was  taken  down  in  fact,  as  the 


law  requires,  and  if  so,  that  it  must  be  pre- 
sumed to  have  been  taken  down  correctly, 
and  read  over  correctly,  until  the  contrary 
was  proved.  He  conferred  with  Lord  Den- 
man,  C.  J.,  who  entertained  doubts  about 
the  propriety  of  his  former  opinion,  and 
thought  it  nt  for  the  consideration  of  the 
Judges ;  but  as  the  examination  was  not 
essential  in  the  present  case,  Parke,  B., 
rejected  it,  intimating  that  in  any  case 
in  which  it  was  necessary  he  would  aamit  it, 
and  take  the  opinion  of  the  Judges. 

(d)  Rex  V.  Richards,  tupra,  note  (c). 

(e)  Rex  V.  Hope,  1  M.  &  Rob.  396, 
note.  S.  C.  7  C.  &  P.  ]3f>,  Feb.  4,  1834. 
In  Rex  V.  Taylor,  7  C.  &  P.  136,  note, 
tried  before  Patteson,  J.,  a  statement  made 
by  a  prisoner  similarly  proved  was  read 
without  objection. 
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clerk,  ivho  took  down  the  prisoner's  statement,  but  that  it  is  suffi- 
cient to  call  a  person  who  was  present,  to  prove  the  taking  of  the 
examination  and  the  signature  olthe  magistrate.  (/) 

Thus,  where  on  an  mdictment  for  murder,  it  appeared  that  the 
prisoner's  examination  had  been  taken  down  by  tne  magistrate's 
clerk,  who  was  not  present  to  authenticate  it  when  produced  at  the 
trial ;  and  it  was  objected,  that  it  could  not  be  received  in  evidence, 
although  the  magistrate  before  whom  it  was  taken  had  signed  it, 
and  was  present  to  prove  his  simature :  Holroyd,  J.,  held  it  to  be 
sufficient,  and  it  was  read.  (^)  And  so  where  a  constable,  who  was 
at  the  magistrate's  whilst  the  prisoner  was  under  examination,  was 
in  and  out  of  the  room  backwards  and  forwards,  and  absent  at  a 
time  as  much  as  two  or  three  minutes  together,  but  saw  the  ex- 
amination signed;  BoUand,  B.,  held  that  the  examination  was 
admissible,  as  it  must  be  presumed  that  the  magistrate  had  done  his 
duty,  (h)  So  where  the  examination  produced  purported  to  be  the 
examination  of  the  prisoner,  and  was  signed  by  the  ma^strate  and 
also  by  the  prisoner  ;  but  there  was  no  proof  either  that  it  was  taken 
from  the  pnsoner's  mouth,  or  that  he  had  stated  the  facts  that  were 
contained  in  it ;  Parke,  J.,  was  of  opinion,  that  the  proof  of  the  two 
handwritings  was  sufficient,  and  he  allowed  the  examination  to  be 
read  in  evidence,  (f)  So  where  the  only  evidence  in  Court,  in 
addition  to  proof  that  it  was  the  examination  of  the  particular  pri- 
soner, was  tnat  of  a  person  who  knew  the  magistrate's  handwritmg, 
by  which  the  examination  was  authenticated ;  Bosanquet,  J.,  and 
Alderson,  B.,  intimated  an  opinion,  that  the  statement  mig|bt  be 
read  on  proof  of  the  magistrate's  hand\\Titing,  on  the  ground  that 
the  law  required  the  magistrate  to  certify  that  it  had  been  duly 
taken ;  and  Alderson,  B.,  likened  it  to  the  case  of  an  affidavit, 
where  proof  of  the  magistrate's  handwriting  was  evidence  of  the 
party's  having  been  sworn.  The  learned  Judges,  in  reference  to 
Lord  Hale's  doctrine,  (^')  stud,  it  could  not  be  intended  that  the 
magistrate  or  his  clerk  must  be  called,  on  account  of  their  office ; 
but  that  any  one  who  could  show  that  the  examination  was  dnly 
taken  would  be  sufficient.  Tlie  confession,  however,  was  not  read, 
but  the  prisoner  was  convicted  on  other  evidence,  {k)  So  wbofe 
the  prisoner's  statement  before  the  committing  magistrate  was  proved 
by  a  witness,  who  deposed  to  the  signatures  of  the  magistrate  and 
prisoner;  Lord  Denman,  C.  J.,  held  that  it  might  he  given  in 


(/)  It  flhould  seem  that  proof  of  the 
iiiaffistrate*8  tifnature  alone  would  not  be 
■nmcient,  as  that  would  only  show  that 
he  had  signed  the  examination  of  a  person 
of  the  same  name  as  the  prisoner ;  but  that 
there  must  be  some  evidence  of  the  exami- 
nation being  that  of  the  prisoner's.  C.  S.  6. 

(  ff)  Hobson's  case,  1  Lew.  66. 1823. 

(A)  Rex  r.  Thomas  Haines,  Shrewsbury 
Spr.  Ass.  1830,  MSS.  C.  S.  G. 

(i)  Priestley's  case,  1  Lew.  74.  1831. 

(  j)  Supra^  note  (5),  p.  884. 

{k)  Rex  r.  Foster,  7  C.  &  P.  148, 
Aug.  20,  1835.  It  is  not  sUted  whether 
the  examination  was  signed  by  the  prisoner, 
or  whether  the  witness  who  proved  that  it 
was  the  examination  of  the  prisoner  heard 
it  taken  or  read  over  to  her.     In  Rex  v. 


^[Mmcer,  1  C.  &  P.  260,  which 
dictment  for  peijury  in  an  answer  in  _ 
eery.  Lord  Tenterden,  C.  J.,  8ud»  **  The 
courts  always  give  credence  to  tke  ngmmmt 
of  the  magistrate  or  oommiasioiier ;  sad 
if  his  signature  to  the  jurat  b  prored,  that 
is  sufficient  evidence  that  the  party  was 
duly  sworn.*'  The  distinction  between  tm 
affiaavit  and  an  examination  of  a  prisoner 
consists  in  this,  that  the  affidavit  is  prepared 
by  or  on  the  behalf  of  the  party  making  it, 
the  examination  of  a  prisoner  is  taken  down 
by  the  magistrate  or  his  clerk ;  in  the  one 
case,  therefore,  the  correctness  of  the  state- 
ment depends  on  the  party  "^^*y  the 
affidavit ;  in  the  other  on  the  magirtrate  or 
his  clerk.     C.  &  G. 
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evidence  without  calling  the  maffistrate  or  hiis  clerk.  (/)  So  where 
neither  the  magistrate  nor  his  clerk  were  in  Court,  but  a  constable 
swore  that  he  was  before  the  magistrate,  and  heard  the  statement 
of  the  prisoner  read  over  to  him  bv  the  clerk,  and  proved  the  hand- 
writing of  the!  magistrate  to  the  ^positions  returned  to  the  Court ; 
Farke,-^,-iiUowea  the  prisoner*s  statement  to  be  read  in  evidence 
against  him.  {m)  So  where  on  an  indictment  for  attempting  to  set 
me  to  a  house,  it  appeared  that  the  prosecutor  was  present  at  the 
examination  before  the  magistrate,  and  proved  that  the  prisoner 
made  a  statement,  which  was  taken  down  and  read  over  to  her  by 
the  magistrate,  and  to  which  she  made  her  mark^  and  the  magis- 
trate signed  it,  and  the  prosecutor  knew  the  examination  to  be  the 
same,  as  his  own  deposition,  with  his  signature  to  it,  was  on  the 
same  piece  of  paper ;  Coltman,  J.,  held  that  the  statement  might 
be  given  in  evidence,  without  calling  either  the  magistrate  or  his 
cleric.  («) 

In  all  serious  cases,  however,  it  is  expedient,  as  a  matter  of  In  «»"ous  ewes 
caution,  that  the  magistrate  or  his  clerk  snould  be  called  to  prove  OT^hU^CT^**** 
the  correctness  of  what  he  took  down,  although  it  is  not  strictly  should  be 
necessary,  (o)  present 

And  if  there  be  any  erasures  or  interlineations  in  the  examina*  So  also  where 
tion,  the  person  who  took  it  down  ought  to  be  called  to  explain  there  are  er^- 
them.     Upon  an  indictment  for  murder,  it  was  proposed  to  prove  ^'^tionsr*'* 
the  prisoner's  examination  before  the  coroner,  by  evidence  of  the 
hanawriting  of  the  latter,  and  by  calling  a  person  who  was  present 
at  the  examination ;  but  it  appearing  that  there  were  certain  inter- 
lineations in  the  examination ;  Lord  Lyndhurst  said  he  thought  that 
the  clerk  who  had  taken  down  the  examination  ought  to  be  called, 
and  the  evidence  was  withdrawn.  («) 

Where  the  examination  of  a  pnsoner  has  been  regularly  taken,  As  to  the  mode 
and  is  regularly  proved,  it  is  reaa  by  the  officer  of  the  Court.     But  of  givmgthe 
where  the  written  statement  of  a  prisoner  before  a  magistrate  is  "^denw" 
inadmissible  by  reason  of  any  irregularity  in  the  taking  of  it ;  {q) 
or  because  the  prisoner  neither  assents  to  the  correctness  of  the 
examination  nor  signs  it ;  (r)  the  proper  course  is  for  the  magis- 
trate, (f)  or  his  clerk,  {t)  who  took  down  the  statement  in  wridng, 
to  refiesh  his  memory  with  it,  and  state  what  the  prisoner  said. 

So  where  a  statement  is  made  before  the  time  tor  taking  the  pri- 
soner's examination,  the  proper  course  is  for  the  person  who  took 
it  down,  to  fi;ive  evidence  of  what  the  prisoner  saiu,  refreshing  his 
memory  with  his  notes,  {ti) 

(/)  Rex  o.    Rees,  7  C.   Ac    P.   568,  prisoner,  bat  alter  the  ezamination  had 

July  26,  1836.  been  all  taken  down,  on  his  attention  being 

(m)  Rex  9.  Reading,  7  C.  &  P.  649,  directed  to  that  prisoner,  he  identified  him 

Dec.  16,  1836.  as  one  of  the  persons  who  had  injured  him. 

(a)  Reg.  0.  Heam,  1  Car.&  Mars.  109,  A  stronger  instance  to  show  the  necessity 

1841.  of  the  clerk's  attending  could  hardly  be 

(o)  See  Reg.  tr.  Pikesley,  9  C.  &  P.  conceived.     C.  S.  O. 

]24,;wflf,  p.  898,  and  Reg.  tr.  Wilshaw,  (7)  Rex  «.  Reed.  M.  h  M.  403,  Tindal, 

1  C.  &  Blars.  145,;n>«/,  p  898.  C.  J.     Rex  0.  Bell,  5  C.  &  P.  162,  unit, 

(  p)  Brogan*s  case.  Rose.  Or.  £v.  60,  p.  884. 

1834.     In   Reff.    0.   Dwyers  and  others,  (r)  Seethe  cases,  ante,  p.  881. 

tried  for  murder,  Gloucester  Sum.  Ass.  («)  Rex  «.  Jones,  Carr.  Sup.  13.     7  C. 

1843,  the  deposition  of  the  deceased  was  &  P.  239,  note  (a),  aiii«,  p.  881,  note  (n). 

proved,  and  tne  name  of  one  prisoner  was  {t)  Rex  v.  Watkins,  4  C.  &c  P.  650, 

interlined,  and  the  clerk  who  proved  the  note  (h\  Bosanquet,  J. 

deposition  explained  that  the  deceased  in  (u)  Rex  i\  Bell,  5  C.  &  P.  162,  i^e,  p. 

the  first  instance  did  not  speak  to  that  884. 
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But  if  a  statement  is  signed  by  a  prisoner^  or  he  makes  his  maik 
to  it,  it  is  the  proper  course  for  the  officer  of  the  Court  to  read  it  (u) 

Where  the  examination  of  a  prisoner^  put  in  on  the  part  of  the 
prosecution,  expressly  refers  to  the  deposition  of  a  witness,  the  pri- 
soner has  a  right  to  have  that  deposition  read  in  explanation  of  his 
de^ition  of  a  examination.  On  the  part  of  the  prosecution,  the  examination  of 
a  defendant,  taken  before  a  magistrate,  was  put  in,  and  in  it  the 
defendant  stated,  that  the  deposition  of  a  witness,  which  had  been 
taken  at  the  same  time,  and  before  the  same  magistrate,  was  correct. 
Patteson,  J.,  held  that  the  deposition  of  the  witness  might  be  put 
in  and  read  as  a  part  of  the  defendant's  statement,  although  the 
witness  had  been  examined  on  the  trial  as  a  witness  for  the  pro- 
secution, and  although  possibly  his  deposition  mi^t  have  the  effect 
of  contradicting  his  evidence  on  the  trial,  (t?)  But  unless  the  ex- 
amination of  a  prisoner  specifically  refers  to  the  deposition  of  a 
particular  witness,  putting  m  the  examination  of  the  prisoner  on  the 
part  of  the  prosecution,  will  not  entitle  the  prisoner  to  have  any  of 
the  depositions  read,  although  they  were  all  taken  before  the  pri- 
soner made  his  statement,  {w) 

The  circumstance  of  some  part  of  the  prisoner's  statement  being 
omitted  by  the  magistrate,  would  not,  it  seems,  render  the  exami- 
nation inadmissible  if  it  had  been  read  over  to  the  prisoner,  and  he 
has  assented  to  its  correctness,  (x) 

The  prisoner  is  not  to  be  precluded  from  shewing,  if  he  can,  that 
omissions  have  been  made  to  his  prejudice :  for  the  examination  has 
been  used  against  him  as  an  admission,  and  admissions  must  be 
taken  as  they  were  made,  the  whole  together,  not  in  pieces,  nor 
with  partial  omissions.  Even  the  prisoner's  signature  ought  not  to 
estop  him  from  proving,  if  he  can,  such  omissions ;  if  the  truth  is, 
that  omissions  were  made  to  his  prejudice,  the  fact  should  be  proved, 
and  the  prejudice  no  longer  suffered  to  exist  {y) 
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As  examinations  and  depositions  before  magistrates  originate  from 
the  same  acts  of  Parliament,  and  aie  in  some  respects  guided  by  the 
same  decisions,  it  may  be  proper  to  consider  the  latter  immediately 
after  the  former.     From  what  has  already  been  mentioned,  (a)  res- 


(»)  Rex  V.  Swatkins,  4  C.  &  P.  548, 
Patteson,  J. 

(r)  Rex  I.  John,  7  C.  &  P.  324.  The 
report  does  not  state  at  whose  instance  the 
deposition  was  put  in. 

(it)  Rex  V.  Pearson,  7  C.  &  P.  671. 
Law,  Recorder,  after  consulting  Patteson 
and  'VS  lUiams,  Js. 

(x)  Joy,  93,  citing  Milward  v.  Forbes, 
4  bsp.  170,  where  an  examination  of  the 
defendant  before  commissioners  of  bank- 
rupt was  admitted   in  evidence  by  Lord 


Ellenboroogh,  C.  J.,altboiieh  it  was  proved 
that  the  defendant  had  said  more  than  was 
taken  down,  the  commissioners  having  taken 
down  only  what  they  considered  relevant, 
upon  the  ground  that  the  party  having 
signed  it  after  he  heard  it  so  stated  fron 
his  own  words,  and  read  over  to  him  before 
he  signed  it,  it  must  be  taken  to  be  a  state- 
ment of  facts  admitted  by  him. 

(y)  2  Phill.  Ev.  8/». 

(a)  AnUy  p.  872,  tt  seq. 
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pecting  the  examinations  before  magistrates,  it  has  appeared  that  by 

the  1  &  2  P.  &  M.  c.  13,  and  2  &  3  P.  &  M.  c.  10,  justices  of  the  l  &2  P.  & M., 

peace  were  enabled  and  directed  to  take  the  depositions  of  witnesses  2  &3'p  &  m 

m  cases  of  felony :   and  that  by  the  7  Geo.  4,  c.  64,  these  statutes  c.  10. 

arc  repealed  and  re-enacted  with  an  extension  to  misdemeanors,  and  7  Geo.  4,  c  64. 

the  improvements  already  pointed  out 

Although  there  is  nothing  in  these  statutes  providing  that  the  Witness  dead 
depositions  taken  under  them  shall  in  any  case  be  evidence,  (6)  yet  or  kept  away 
from  the  construction  of  the  two  former  by  the  highest  authorities,    ^    ®  pnsoner. 
and  upon  general  principles  of  evidence  it  may  now  be  considered  as 
a  settled  rule,  that  if  it  be  previously  provea  satisfactorily  to  the 
Court,  that  the  witness  is  dead  (c)  or  that  he  has  been  kept  away  by 
the  practices  of  the  prisoner,  (d)  his  deposition  may  be  ^iven  in 
evidence  on  the  trial  of  an  indictment :  provided  the  deposition  were 
duly  taken  upon  oath  (e)  in  the  presence  of  the  prisoner,  when 
charged  before  a  magistrate.     And  it  has  been  said  that  if  a  witness  witness  ill  at 
is  prevented  from  attending  by  sickness  or  is  unable  to  travel,  his  de-  the  time  of 
position  may  be  given  in  evidence,  (ee)     But  it  has  been  since  deci-  ^©^fi*!- 
ded  that  if  a  witness  be  too  ill  to  attend  the  trial,  but.  there  is  a 
probabiUty  that  he  may  recover,  his  deposition  is  not  admissible. 
The  prosecutrix  was  so  near  her  confinement  as  to  be  unable  to 
attena  at  the  assizes,  and  it  was  proposed  to  prove  her  deposition 
before  the  magistrate,  and  1  Hale,  586,  KeL  55,  were  relied  upon ; 
Patteson,  J.,    "  That  has  been  doubted  by  Mr.  Starkie  (/),  and  I 
think  the  evidence  is  not  admissible"  {g) 

But  if  there  be  a  permanent  inability  to  attend  (A),  as  if  the  witness  Permanent 
be  so  ill  that  there  is  no  probability  that  he  will  ever  be  able  to  attend,  ^^^^  ^ 
bis  deposition  is  admissible.  The  prosecutrix  was  an  old  woman 
bed-ridden,  and  there  was  no  probability  that  she  would  ever  be  able 
to  leave  her  house  again,  and  Gurney,  B.,  allowed  her  examination  to 
be  read,  saying,  there  would  be  no  use  in  putting  off  the  trial  till 
another  assizes,  as  there  was  no  likelihood  of  her  ever  being  able  to 
attend.  (>)  Where  a  witness,  who  was  examined  before  the  magis- 
trate, and  had  been  bound  over  to  give  evidence,  had  since  gone  to 


(Jb)  "Mr.  Starkie  in  a  very  able  note  to 
the  case  of  Rex  v.  Smith,  2  N.  P.  C.  211, 
observes  that  the  two  statutes  of  Ph.  &  M. 
seem  to  have  been  passed  without  any 
direct  intention  on  the  part  of  the  leg^la- 
ture  to  use  the  examinations  and  deposi- 
tions as  evidence  upon  the  trials  of  felons. 
But  the  taking  of  them  having  been  sane* 
tioned  by  the  legislature,  they  became,  it 
seems,  admissible  in  evidence  upon  the 
rules  and  principles  of  evidence  already 
established ;  and  the  effect  of  the  statutes 
in  point  of  evidence  seems  to  consist  in 
removing  an  objection  which  would  before 
have  occasioned  the  rejection  of  such  evi- 
dence, namely,  that  the  proceeding  was 
extrajudicial. 

(c)  1  Hale.  P.  C.  305.  Bull  N.  P. 
242.     2  Phill.  Ev.  71. 

(d)  Harrison's  case.  4  St.  Tr.  492,  6th 
Res.  in  Ix>rd  Morley's  case,  Kelyng,  55. 
Post.  Disc.  337. 

(e)  The  statutes  of  Ph.  &  M.  did  not  in 
terms  require  the  informations  to  be  taken 
upon  oath :  though  it  was  considered  neces- 


sarily incidental  to  the  duty  of  a  magistrate 
80  to  take  them.  But  by  the  7  Geo.  4, 
c.  64,  ss.  2,  3,  they  are  expressly  required 
to  be  upon  oath. 

(ee)  2  Phill.  Ev.  71.  I  Hale,  P.  C. 
305.  2  Hale,  P.  C.  52.  However  this 
was  doubted,  upon  very  sensible  grounds, 
by  Mr.  Starkie,  2  Evid.  383.  In  Lord 
Morley's  case,  ntpra,  6th  Res.,  it  was 
held  that  it  was  not  sufficient  to  prove  that 
all  endeavours  have  been  used  in  vain 
to  find  the  witness. 

(/)  2  Stark.  Ev.  383. 

(  g)  Rex  0.  Savage,  5  C.  &  P.  143.  and 
MSS.  C.  S.  G.  The  proper  course  in 
such  cases  is  to  move  to  postpone  the  trial 
upon  an  affidavit  of  the  illness  of  tbo 
witness.  Rex  v.  Osborn,  7  C.  &  P.  799, 
Bolland,  B.     C.  S.  G. 

(h)  Per  Tindal,  C.  J.  Rex  r.  Edmunds, 
6C.&  P.  164. 

(t)  Rex  V.  Hogg,  6  C.  &  P.  176.  Reg. 
r.  Wilshaw,  1  C.  &  Mars.  143,  Colt- 
man,  J.,  potif  p.  898. 
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sea,  and  was  not  present  at  the  trial,  it  was  held  that  his  depoeitioa 
was  not  admisnble,  but  upon  the  counsel  for  the  prosecution  con- 
senting that  it  should  be  read,  the  Court  were  of  opinion  that  it 
might  oe  given  in  evidence.  (A) 

Where  a  witness,  who  was  examined  before  the  magistrate,  is 
insane  at  the  time  of  the  trial,  he  is  considered  as  in  the  same  state 
as  if  he  were  dead,  and  his  deposition  may  be  fi^ven  in  evidence,  (t ) 
But  in  such  a  case  it  should  be  shown  that  he  was  not  insane  at  the 
time  his  deposition  was  taken.  Where  on  an  indictment  for  murder  it 
wais  clearly  proved  that  a  witness  who  had  been  examined  before  the 
coroner  was  insane  at  the  time  of  the  trial,  and  had  been  so  for  some 
time  previously,  but  there  was  no  evidence  as  to  the  state  of  tiie 
mind  of  the  witness  at  the  time  when  he  was  examined  before  the 
coroner ;  and  it  was  proposed  to  give  his  deposition  in  evidence. 
Park,  J.  A.  J.,  said,  **  mere  is  one  positive  objection,  that  the  witness 
might  be  insane  when  he  was  examined  before  the  coroner^;  and 
the  deposition  was  rejected.  {J)  But  where  on  an  indictment  for 
nifl^t  poaching  and  assaulting  W.  Rickards,  it  appeared  that  he  was 
suffering  from  delirium  and  expression  of  spirits  in  consequence  of 
a  blow  on  the  head,  and  his  intellects  were  affected  by  the  injury, 
but  it  was  probable  that  he  would  recover;  it  was  held  that  if  he  was 
actually  insane  at  the  time  of  the  trial,  his  deposition  taken  in  the 
presence  of  the  defendant  was  receivable  in  evidence,  although  the 
msanity  might  be  temporary ;  but  the  medical  witness  being  unable 
to  state  that  he  was  at  the  time  of  the  trial  in  a  state  of  insanity,  the 
deposition  was  rejected,  (k) 

It  has  been  said  that  the  deposition  of  a  witness  beyond  the  sea 
was  admissible  (/),  but  it  has  recently  been  held  that  the  deposition 
of  a  witness,  who  had  been  examined  before  the  magistrate,  and  who 
had  since  gone  to  sea,  is  inadmissible,  {m) 

It  is  a  general  principle  of  evidence,  that  to  render  a  deposition 
of  any  kind  admissible  against  a  party,  it  must  appear  to  have  been 
taken  on  path  in  a  judicial  proceemnff,  and  that  the  party  shcmld 
have  had  an  opportunity  to  cross-examme  the  witness,  (n)  Hence  a 
deposition  before  a  magistrate  should  be  shewn  to  have  been  taken 
conformably  to  the  statute,  for  otherwise  it  would  be  extrajudicial,  (o) 
and  to  have  been  taken  in  the  presence  of  the  prisoner,  otherwise  he 
could  have  had  no  opportunity  for  cross-examination.  Thus  in 
WoodcockU  case  (who  was  tried  for  the  murder  of  his  wife)  where 
the  magistrate,  at  the  request  of  the  overseers,  visited  the  deceased, 
who  had  received  a  mortal  blow,  and  was  then  at  the  poor  house, 
and  there  in  the  absence  of  the  prisoner,  took  her  examination  upon 
oath,  and  reduced  it  into  writing ;   it  was  held  by  Eyre,  C.  B.,  that 


(h)  Reg.  o.  Haffan,  8  C.  &  P.  167» 
Bolland,  B.,  and  Coltman,  J. 

(«)  Rex  e.  Eriswell,  3  T.  R.  707,  per 
Lord  Kenyon,  C.  J.,  Ashurst,  J.,  and 
Grose,  J. 

(J)  R«3[  9.  Charles  VTall,  Worcester 
Sam.  Ass.  1830.  See  this  case  more  fullr 
stated,  pott,  p.  893.  In  Rex  v.  Eriswell, 
nqjnrot  the  pauper,  whose  examination  was 
in  question,  had  become  insane  after  the 
examination  was  taken. 

(A)   Reg.  V,  Marshall,  1  C.  &  Mars. 


147,  Ludlow,  Seijt.,  aftf*r  consulting  Colt- 
man,  J.  It  is  not  stated  in  the  report 
when  the  blow  on  the  head  was  infUclML 

(/)  Bull  N.  P.  242,  and  see  ante,  p. 
817 

<m)  Reg.  e.  Hagan,  8  C  &  P.  167, 
Holland,  B.,  and  Coltman.  J. 

(n)  By  Hullock,  B.,  in  Attorney  Gesenl 
e.  Darison,  1  M'CleL  &  Y.  169. 

(o)  Rex  0.  Smith,  2  Stark.  N.  P.  C. 
211,  note  (a). 
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such  an  examination  was  not  admissible  as  a  deposition ;  for  it  was 
not  taken  as  the  statute  directs,  in  a  case  where  the  prisoner  was 
brought  before  a  magistrate  in' custody;  the  prisoner  therefore  had 
no  opportunity  of  contradicting  the  £Eu:ts  it  contained,  (p)  So  in  Dingler'scase. 
JHngkf^s  ease  (q)  where  the  magistrate,  at  the  desire  of  the  parish 
officers,  went  to  the  deceased  at  the  Infirmary,  to  which  she  had  been 
taken  for  the  purpose  of  receivine  medical  assistance,  and  there  in 
the  absence  of  the  prisoner  (r)  tooK  her  deposition  upon  oath,  which 
was  reduced  into  writing,  and  her  mark  was  set  to  it;  the  Court,  on 
the  authority  of  Woodcocks  case,  held  that  the  deposition  was  in- 
admissible. («)  And  it  has  also  been  held  since  the  7  Geo.  4,  c.  64, 
that  a  deposition  is  inadmissible  if  it  be  taken  in  the  absence  of  the 
prisoner,  (t)  But  where  the  greater  part  of  the  deposition  of  the  Smith's 
deceased,  in  a  case  of  murder,  nad  been  reduced  into  writing  in  the 
absence  of  the  prisoner,  but  the  deceased  was  afterwards  resworn 
in  the  prisoner's  presence ;  and  the  deposition  read  over  and  stated 
by  the  deceased  to  be  correct,  and  the  rest  of  the  deposition  taken  in 
tne  ordinary  way,  in  the  presence  of  the  prisoner,  who  was  asked 
whether  he  chose  to  put  any  questions;  it  was  held  by  Richards,  C.  B.^ 
that  the  deposition  was  admissible,  and  a  great  majority  of  the  Judges 
upon  a  case  reserved  were  of  opinion  that  the  evidence  had  been 
properly  received.  (f«)  So  where  upon  an  indictment  against  the  Russell's 
prisoner  as  an  accessory  before  the  fact  for  inciting  S.  Wormsley  to 
murder  herself,  it  appeared  that  Wormsley  was  sworn,  and  her  exa- 
mination taken  in  writing  in  the  absence  of  the  prisoner,  but  that 
she  was  afterwards  resworn  in  his  presence,  the  deposition  repeated, 
and  she  said  it  was  all  true,  and  that  she  had  made  her  maxK  to  it 
The  prisoner  then  put  some  questions  to  the  deceased,  and  the  ma- 
^strate's  clerk  swore  that  a  memorandum  at  the  foot  of  the  deposi- 
tion contained  the  substance  of  every  question  put  and  answer  given ; 
that  the  memorandum  at  the  foot  of  the  deposition  was  written  on 
the  following  morning  by  the  clerk  at  his  office  in  the  presence  of 


(ji)  1  Leach,  500.  It  was  admitted, 
however,  as  a  dymg  declaration. 

(q)  2  Leach,  561. 

(r>  It  may  be  remarked  that  in  these 
two  cases,  independently  of  the  absence 
of  the  prisoner,  the  deceased  being  then 
alire,  the  chaive  of  murder  could  not  have 
been  preferred:  and  as  the  statutes  did 
not  at  that  time  extend  to  misdemeanors, 
the  depositions  might  bare  been  objected  to 
as  taken  extrarjudicially ;  bat  m  Rad- 
boume's  case,  I  Leach,  457,  a  deposition 
of  the  deceased  taken  in  the  prisoner's  pre- 
sence was  held  by  the  twelve  Judges  ad* 
missible  on  the  trial  for  murder. 

(•)  In  addition  to  these  authorities,  may 
be  mentioned  the  case  of  Rex  v,  Paine, 
1  Salk.  281.  a  C.  5  Mod.  163,  cited  by 
Lord  Renyon  in  Rex  tr.  Eriswell,  3  T.  R. 
72*2,  where  upon  a  conference  between  the 
Judges  of  the  K.  B.  and  C.  P.,  it  was  held 
that  the  deposition  of  a  deceased  witness 
was  inadmissible,  *'  the  defendant  not  being 
present  when  they  were  taken  before  the 
mayor  and  so  had  lost  the  benefit  of  cross- 
examination."  It  is  remarkable,  that  in 
the  above  mentioned  case  of  Rex  v.  Eris- 


well, Grose,  J.,  and  Bnller,  J.,  were  of 
opinion  that  depositions  taken  by  a  iustice 
or  a  {person  who  afterwards  died,  tnoiurh 
taken  in  the  absence  of  the  prisoner,  minit 
be  read,  and  the  latter  Juage  said  it  had 
been  so  determined  by  all  the  Judges  in 
Radboume's  case.  But  on  reference  to  the 
report  of  that  case  in  1  Leach,  457,  it  will 
be  seen  that  the  depositions  were  taken 
in  the  presence  of  the  prisoner. 

(<)  Enington's  case,  2  Lew.  142,  Patte- 
son,  J. 

(«)  Rex  V,  Smith,  Rush.  &  Ry.  C.  C.  VU 
339.  S.  C.  2  Stark.  N.  P.  C.  208.  Holt, 
N.  P.  C.  614.  In  a  previous  case.  Rex  v. 
Forbes,  Holt,  N.  P.  C.  599,  where  the 
constable  stated,  upon,  producing  the  de- 
position, that  the  prisoner  was  not  present 
till  a  certain  part  of  the  deposition,  distin* 
ffuished  bv  a  cross,  at  which  period  he  was 
mtroduced  and  heard  the  remaining  part  of 
the  examination ;  and  when  it  was  con- 
cluded, the  whole  of  the  deposition  was  read 
over  to  the  prisoner,  Chambre,  J.,  refused 
to  admit  that  part  of  the  deposition  previous 
to  the  mark. 
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the  magistrate.  The  exatnination  was  objected  to,  as  inadmissible 
under  the  7  Geo.  4,  c.  64^  s.  2,  being  taken  upon  oath;  bat 
Vaughan,  6.,  allowed  it  to  be  read,  and  a£o  the  interrogation  of  her 
by  the  prisoner,  and  her  answer,  which  was  also  objected  to.  And 
upon  a  case  reserved  the  Judges  were  clearly  of  opinion  that  the 
deposition  was  admissible,  (v) 

In  this  respect  there  is  a  very  striking  difference  between  depo- 
sitions before  a  magistrate  and  before  a  coroner ;  for  not  only  has  it 
been  settled,  that  if  any  witnesses  who  have  been  examined  before 
the  coroner  are  dead  or  unable  to  travel,  or  kept  out  of  the  way  by 
the  means  and  contrivance  of  the  prisoner,  their  depositions  may  be 
read  on  the  trial  of  the  prisoner,  (t^?)  but  the  prevailing  opinion 
seems  to  be  that  they  are  equally  admissible  though  the  prisoner  may 
have  been  absent  at  the  time  of  takina  the  inquisition,  {x)  The 
reasons  given  for  this  distinction  usually  are,  that  the  examination 
before  the  coroner  is  a  transaction  of  notoriety  to  which  every  one 
has  riffht  of  access ;  (y)  and  that  the  coroner  is  an  officer  appointed 
on  behalf  of  the  public  to  make  inquiry  about  the  matters  within 
his  jurisdiction ;  and  therefore  the  law  will  presume  the  depositions 
before  him  to  be  duly  and  impartially  taken,  (z)  But  these  reasons 
and  the  authorities  for  the  doctrine  are  certainly  not  at  all  satis&c- 
toiy,  and  (as  it  has  been  remarked  by  a  very  sensible  writer,  (a) 
who  has  collected  and  commented  on  the  cases,)  since  the  distinction 
is  not  warranted  by  the  language  of  the  legislature  and  is  unfounded 
on  principle,  it  may,  when  the  question  arises,  be  a  matter  of  very 
grave  ana  serious  consideration  whether  it  ought  to  be  admitted.  (6) 


(o)  Rex  0.  Russell,  R.  &  M.  C.  C.  R. 
356,  ante,  voL  ],  p.  40.  The  objection  to 
the  deposition  was  founded  upon  the  fallacy 
of  treatine  it  as  an  examination  of  a  pri- 
soner, and  of  applying  the  rule  that  an 
examination  of  a  prisoner  upon  oath  is  not 
admissible  against  euch  prisoner,  to  the 
deposition  of  a  prisoner  talken  on  oath,  and 
used  as  evidence  against  another  prisoner, 
in  whose  presence  it  was  taken.     C-  S.  G. 

(to)  Lord  Morley's  case,  Kel.  55. 
Thatcher's  case.  Sir  T.  Jones,  53.  Brom- 
wich's  case,  1  Ler.  180.  Gilb.  £▼.  124. 
Rex  V.  Stockley,  1  East,  P.  C.  c.  5,  s.  78, 
p.  310,  anU,  ▼ol.  1,  p.  620. 

(x)  1  PhilL  £v.  372,  7th  ed.  Bull. 
N.  P.  242. 

(y)  3  T.  R.  722.  1  PhilL  Ev.  373, 
7th  ed.,  but  in  the  case  of  Gamctt  v, 
Ferrand,  6  B.  &  C.  611 ;  the  Court  ex- 
pressed an  opinion  that  the  coroner  might 
exclude  particular  persons,  if  he  thought  it 
Necessary  and  proper  so  to  do. 

(z)  Bull.  N.  P.  242. 

(a)  2  Stark.  Ev.  385 

(6)  The  I  &  2  Ph.  &  Mary,  c.  13,  s.  5, 
enacted,  *'  that  every  coroner,  upon  any 
inquisition  before  him  found,  whereby  any 
person  shall  be  indicted  for  murder  or  man- 
slaughter, or  as  accessory  before  the  mur- 
der or  manslaughter,  shall  put  in  writing 
the  effect  of  the  evidence  given  to  the  jury 
before  him,  being  material :  and  shall 
certify  the  same  evidence,  together  with 
the  inquisition  or  indictment  before  him 


taken  and  found,  at  or  before  the  time 
of  the  trial  thereof  to  be  had.**  And  by 
the  7  Geo.  4,  c.  64,  s.  4,  (rroealing  tbe 
above-mentioned  statute)  it  is  enacted, 
'*  that  every  coroner,  upon  any  inquisitioa 
before  him  taken,  whereby  any  person  shall 
be  indicted  for  manslaughter  or  murder,  or 
as  an  accessory  before  the  fact,  shall  pot  is 
writing  the  evidence  given  to  tbe  jury 
before  him,  or  as  much  thereof  as  shall 
be  material  ;  and  shall  have  aothority 
to  bind  by  recognizaUce  all  such  persons 
as  know  or  declare  any  thing  material 
touching  tho  said  manslaughter  or  mur- 
der, or  the  said  offence  of  beinff  acces- 
sory to  murder,  to  app^ur  at  the  next 
Court  of  Oyer  and  Terminer,  or  gaol 
delivery,  or  superior  criminal  court  of  a 
county  palatine,  or  great  sessions,  at  which 
the  trial  is  to  be,  then  and  there  to  prose- 
cute or  give  evidence  against  the  party 
charged,  and  every  tuch  coroner  tkoB.  certify 
and  subeerihe  the  same  evidence,  and  aa 
such  recognizances,  and  also  the  inquisitioa 
before  him  taken  and  shall  deliver  the 
same  to  the  proper  officer  of  the  court 
in  which  the  trial  is  to  be,  before  or  at 
tho  opening  of  the  court.**  It  will  be 
observed  that  the  principal  alterations  en- 
acted by  the  latter  statute  are,  that  the 
coroner  is  to  put  in  writing  the  evidence 
instead  of  the  effect  of  the  evidence,  as 
directed  by  the  former :  and  that  he  is 
required  to  subscribe  the  evidence  when 
taken. 


CTIAP.  IV.  §  3.] 


Depositwns. 


893 


and  another  learned  writer,  having  formerly  expressed  a  diflerent 
opinion,  observes,  in  his  last  edition,  that  "  there  appears  to  be  no 
satisfactory  reason  why  such  a  deposition  should  at  the  trial  be 
received  in  evidence,  under  circumstances  which  would  render  every 
other  kind  of  judicial  depositions  inadmissible.  And  it  seems  an  un- 
reasonable and  anomalous  proposition  to  hold  that,  on  a  trial  for 
murder  upon  the  coroner  s  inquest,  a  deposition  taken  before  him  in 
the  absence  of  the  prisoner,  is  receivable  in  evidence ;  but  that  if 
the  trial  take  place  on  a  bill  of  indictment,  a  deposition  so  taken 
before  a  magistrate,  is  not  receivable.  The  same  principle  which 
excludes  in  the  one  case,  ought,  if  it  is  just  and  sound,  to  exclude 
also  in  the  other."  (c) 

A  marked  distinction  exists  between  the  situation  in  which  a  Dbtmction 
prisoner  stands,  when  he  is  before  a  magistrate  on  a  charge  of  felony  between  the 
or  misdemeanor,  and  when  he  is  present  during  the  time  a  coroner  j^n^^^fore 
is  holding  an  inquest ;  and  this  distinction  seems  to  have  been  acted  ^  coroner  and 
upon  in  the  following  case^     Upon  an  indictment  for  murder  it  was  a  magistrate, 
proved  that  a  witness  who  had  been  examined  before  the  coroner 
was  insane  at  the  time  of  the  trial,  and  had  been  so  for  some  time 
previously ;  part  of  his  deposition  had  been  taken  in  the  absence  of 
the  prisoner,  and  part  in  his  presence,  but  the  whole  was  read  over 
in  his  presence ;  and  it  was  proposed  to  ffive  this  deposition  in  evi- 
dence, and  1  FhilL  Ev.  369,  373,  referred  to,  in  order  to  show  that 
the  deposition  was  admissible  where  the  witness  had  become  insane  ; 
and  Rex  v.  Smith,  (d)  to  show  that  reading  the  whole  over  in  the 
presence  of  the  prisoner,  rendered  it  admissible.     Park,  J.  A.  J., 
"  There  is  one  positive  objection,  that  the  witness  might  be  insane 
when  he  was  examined  before  the  coroner.     Secondly,  the  7  Geo.  4, 
c.  64,  makes  a  strong  distinction  between  magistrates  and  coroners* 
There  is  a  charge  made  before  a  magistrate ;  but  I  cannot  call  it  a 
charge  before  a  coroner.     In  Rex  v.  Smith  the  deposition  was  taken 
in  a  common  felony,  and  there  the  question  was,  whether  a  deposi- 
tion taken  on  one  chaise  could  be  evidence  on  another.     1  will  not 
receive  this  deposition.     I  think  it  safer  not  to  do  so."(e) 


(c)  2  Phill.  Ev.  75.  In  the  7th  ed., 
vol.  I,  p.  372,  et  uq.,  the  learned  author  had 
contended  for  the  admiMibility  of  such 
depositions.  Where  in  an  action  brought 
by  the  plaintiff  aeainst  the  defendant  for 
running  down  his  barge  on  the  Thames,  it 
appeared  that  a  witness  had  been  examined 
before  the  coroner  on  the  inquiry  concern- 
ing the  death  of  the  plaintiff's  son,  and 
since  his  examination  nad  ^one  abroad; 
it  was  proposed  on  the  part  of  the  defendant 
to  reaa  his  deposition,  taken  on  oath,  before 
the  coroner ;  and  this  was  objected  to 
on  the  part  of  the  plaintiff;  Coleridge,  J., 
was  of  opinion  that  under  the  circumstances 
the  deposition  ought  to  be  admitted,  and 
being  properly  proved,  it  was  read  in 
evidence.  Sills  v.  Brown,  9  C.  &  P.  6<)1. 
The  report  does  not  state  whether  the 
deposition  was  taken  in  the  presence  of  the 
pUintifi^  but  probably  it  was,  as  he  was  the 
father  of  the  deceased.  It  is  probable, 
also,  that  the  witness  was  produced  by  the 
father  as  prosecutor  ;  but  even  if  that 'were 


so,  it  is  conceived  that  that  would  not  make 
his  deposition  evidence  against  the  father, 
the  distinction  being  that  an  affidavit  used 
by  a  party  is  evidence  of  the  facts  con^ 
tained  in  it  against  such  party,  but  neither 
the  deposition  nor  the  viva  voce  evidence  of 
a  witness  is  evidence  against  the  party 
calling  the  witness.  BrickcU  v.  Hulse, 
7  A.  &  E.  454.  Gardner  o.  Moult,  10 
A.  &  £.  464.     C.  S.  G. 

(d)  Jnfra,  note  (/). 

(e)  Rex  V,  Charles  Wall,  Worcester 
Sum.  Ass.  1830,  MSS.  C.  S.  G.  The 
distinction  taken  by  the  learned  Judge 
seems  deserving  much  consideration.  The 
ground  on  which  a  deposition  before  a 
magistrate  is  admissible  is  that  the  prisoner 
being  there  to  answer  a  charge,  nas  the 
rtght  to  cross-examine  the  witnesses.  In 
many  cases  before  coroners,  even  if  the  pri- 
soner be  present*  there  is  no  charge,  and 
perhaps  no  suspicion,  against  him,  and  it 
may  be  doubted  whether  in  strictness  under 
any  circumstances  he  has  a  right  to  cross-^ 
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If  the  depositions  were  duly  taken  in  conformity  to  the  statute, 
they  are  receivable  in  evidence,  after  the  death  of  the  deponent, 
not  only  upon  the  trial  of  the  prisoner  for  the  offence  with  wnksh  he 
was  charged  at  the  time  they  were  taken,  but  upon  an  indictmeDt 
for  any  other  offence.  Thus  a  deposition  was  held  admisnble  in  a 
case  of  murder,  although  it  was  taken  when  the  prisoner  had  been 
brouffht  before  two  magistrates  upon  a  chaige  of  an  assault  upon 
the  deceased,  and  also  upon  a  chaige  of  robUng  a  manu&ctoiy 
which  the  deceased  had  been  employed  to  guard.  (/) 

The  statute  does  not  require  that  the  deposition  should  be  signed 
by  the  person  making  it ;  nor  is  such  signature  necessary  fiar  its 
admissibility.  Upon  an  indictment  for  a  rape,  all  the  JudQges  were 
of  opinion  that  the  deposition  of  a  giri,  since  deceased,  upon  whom 
the  offence  had  been  committed,  taken  on  oath  before  the  commitdDe 
magistrate,  might  be  read  in  evidence,  although  it  was  not  sngnea 
by  her.  (g) 

The  magistrate  himself,  however,  by  the  7  Gea  4,  c.  64,  as.  2  &  3, 
is  required  to  subscribe  the  escaminations  and  informations  taken  by 
him. 

Where  the  deposition  of  a  prosecutor  was  regulariy  taken  and 
read  over  in  the  presence  of  a  prisoner,  and  he  had  an  opportunity 
of  cross-examining  the  prosecutor,  and  two  other  witnesses  were 
examined  at  the  same  time,  and  the  depositions  of  all  three  were  on 
the  same  sheet  of  paper,  the  prosecutor's  being  first,  and  there  was 
only  one  signature  ot  the  magistrate,  which  was  at  the  end  of  the 
last  deposition,  but  not  in  terms  confined  to  it,  being  ^^  sworn  be- 
fore me;"  it  was  held  that  after  the  proof  by  the  ma^trate*s  clerk  of 
the  manner  in  which  it  had  been  taken,  the  deposition  of  the  prose- 
cutor was  admissible,  {h)  But  where  one  Winter,  who  had  been  exa- 
mined and  cross-examined  before  the  magistrates,  died  before  the 
trial,  and  his  deposition  was  duly  signed  by  the  magistrates,  but  the 
cross^xamination,  which  had  taken  place  on  a  subsequent  day,  was 
not  signed  by  the  magistrates,  but  the  depositions  of  two  other  wit- 
nesses on  the  prisoner's  behalf,  which  had  been  taken  at  the  same 
time  with  the  cross-examination  of  Winter,  were  pinned  up  aloc^ 
with  it,  and  the  last  sheet  of  the  whole  was  signed  by  the  magis- 
trates ;  Alderson,  B.,  after  consulting  Parke,  B.,  said,  if  the  magis- 
trate's clerk  could  state  that  the  sheets  were  all  pinned  together  at 
the  time  the  magistrates  signed  the  last  sheet,  he  thought  he  must 
receive  the  whole  in  evidence,  but  neither  the  magistrate's  cleric  nor 
one  of  the  magistrates  being  able  so  to  state,  the  deposition  as  well 
as  the  cross-examination  was  rejected,  although  the  magistrate  stated 
that  all  the  sheets  were  lying  on  the  table  when  he  signed  them,  (t) 


examine  the  witnesses ;  and  if  there  were 
no  charge  in  fact  made  against  him,  his  in- 
terference would  be  an  unwarranted  inter- 
mption  of  the  proceedings.  See  the  obser- 
▼ations  of  Parke,  B.,  in  Melen  e.  Andrews, 
ante,  p.  865.  C.  S.  G. 

(/)  Rex  9.  Smith,  Russ.  &R7.  C.C.R. 
339.  S.  C.  2  Stark.  N.  P.  C.  208.  Eleren 
of  the  Judges  met.  Abbott,  J.,  thought 
the  evidence  ought  not  to  have  been  re- 
ceived. Dallas,  J.,  Graham,  B.,  Richards, 
C.  B.,  and  Lord  EUenborougfa  stated  that 
they  should  have  doubted  of  the  admis- 


sibility  of  the  evidence,  hut  for  tiie 
of  Bex  V.  Radboumo,  1  Leach,  457* 
•Hpro,  p.  891,  note  (r). 

(0)  Rex  V.  Fleinming,2Leadi,  864,  wad 
seeRex e.  Russell,  tmte,  p.  892. 

(k)  Reg,  V.  Osbonie^  8  C.  &  P.  113. 
Coleridge,  J*,  after  oomnlting  Lord  Abi»- 
ger.  C.  B.,  said,  "If  it  had  been  the  case 
of  an  affidavit,  it  would  have  been  hadr 
but  that  is  on  account  of  an  wMtnry 
rule." 

(O  Reg.  e.  France,  2  M.  &  Rob  207. 
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And  since,  as  in  the  case  of  examinations,  it  will  be  intended  that 
the  magistrate,  according  to  his  duty,  took  the  deposition  in  writing, 
parol  evidence  of  the  information  is  inadmissible,  till  it  is  shown  that 
It  was  not  reduced  to  writing,  (j) 

*'  If  the  magistrate  took  the  information  reffularlj  upon  oath,  in 
the  presence  of  the  prisoner,  and  subscribed  it,  but  instead  of  taking 
all  tnat  was  material,  as  he  ought  to  have  done  in  pursuance  of  the 
statute,  omitted  some  material  parts  of  the  witness's  statement,  parol 
evidence  of  the  parts  omitted  cannot  be  received :  for  the  statement 
which  has  been  omitted,  though  upon  oath,  and  open  to  cross-exar 
mination,  cannot  be  received  as  part  of  a  judicial  proceeding,  the 
magistrate  not  having  proceeded  in  conformity  with  the  statutes, 
nor  can  such  supplementary  evidence  be  receivea  upon  eeneral  prin«* 
ciples.  {k)  In  tne  case  of  hex  y.  Thornton^  (I)  on  a  trial  for  murder, 
Mr.  J.  Holroyd  ruled  that  parol  evidence  could  not  be  admitted, 
either  to  add  to  or  vary  a  deposition."  (m) 

Where  on  an  indictment  for  perjury,  alleged  to  have  been  com- 
mitted on  the  hearing  before  a  magistrate  of  an  information  for 
sporting  without  a  game  certificate,  to  prove  what  the  defendant 
swore  l)efore  the  magistrate,  his  deposition  taken  in  writing  before 
the  magistrate  was  put  in ;  Park,  J.  A.  J.,  held  that  a  witness  could 
not  be  called  to  depose  to  other  Uiings  stated  by  the  defendant  when 
he  was  examined  as  a  witness  before  the  magistrate,  but  which  were 
not  contained  in  the  written  deposition.  (») 
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( j)  Bex  p.  Feanhire,  I  Leach*  202. 

{k)  2  Phill.  Et.  72.  This  paragraph 
was  not  in  the  7th  ed.,  where  Rex  v. 
Thornton  is  cited  in  the  same  brief  manner 
as  in  the  hut  ed.     C.  S.  G. 

(0  WarwidL  Sam.  Ass.  1817.  No  such 
point  i^pean  to  hare  occurred  on  thb  trial 
as  reported  by  Mr,  E.  Holroyd. 

(m)  2  Phiil.  Et.  72.  The  case  of  Bex 
V.  Thornton  is  so  briefly  stated  that  it 
is  hardly  possible  to  ascertain  with  precision 
what  the  ruling  of  the  very  learned  J  udge 
was.  If  the  evidence  were  offered  to  con- 
tradict the  deposition,  it  would  seem  to  be 
properly  rejected.  If  it  were  to  add  mat- 
ters not  contained  in  it,  the  decision  seems 
questionable  after  the  decision  of  Rex  v. 
Harris,  ante,  p.  876,  which  is  a  stronger 
case.  As  the  magistrate  in  taking  deposi- 
tions is  at  liberty  to  put  only  so  much 
in  writing  as  shall  be  material,  there  is 
no  presumption  that  he  has  put  down  every- 
thing that  the  witness  may  have  said ;  and 
instances  so  freauently  occur,  in  which 
many  things,  which  appeared  before  the 
».gLt«J^,ctly  iaSSLerUl.  prov.  ^ 
important  on  the  trial,  that  it  may  weU 
deserve  further  consideration,  if  such  a 
question  were  to  arise,  whether  evidence 
were  not  admissible  on  the  part  of  the  pro- 
secution to  add  to  a  deposition.   0.  S.  O. 

(»)  Rex  V.  Wylde»  6  C.  &  P.  380.  Set 
amte,  p.  666,  note  ( n ),  and  Rex  o.  Edmunds, 
6  C  &  P.  164,  ante^  p.  866.  With  reference 
to  eases  where  the  magistrate  has  not  taken 
the  evidence  of  a  witness  in  writing,  Mr. 
Phillipps  observes,  **  if  the  magutrate  has 
not  taxen  in  writing  the  information  of 
a  witness^  it  is  clear  that  no  proof  can 


be  admitted  after  his  death  of  what  he  said 
before  the  magistrate  ;  or  if  the  magistrate 
took  the  information  in  writing  but  irregu- 
larly, as  for  instance,  if  the  witness  was  not 
sworn,  or  the  magistrate  did  not  subscribe, 
it  is  equally  dear  that  after  the  witness's 
death  parol  evidence  of  his  information  will 
not  be  admissible ;  for  such  eridence  would 
not  have  been  admissible  except  b^  virtue 
of  the  statute,  nor  is  it  admissible  smce  the 
passing  of  the  statute,  the  statutory  regula- 
tions not  having  been  complied  with ;  the 
written  information  is  the  primary  and  best 
proof  of  the  information,  and  the  irregularity 
of  that  primary  evidence  b  not  a  sufficient 
ground  for  receiving  evidence  of  a  se- 
condary or  inferior  nature/*  In  this  passage 
(which  does  not  appear  in  the  7th  edition), 
the  observations  must  be  taken  to  apply  to 
**  an  examination  taken  in  the  presence 
of  the  prisoner,"  and  taking  them  so  to 
apply,  it  may  admit  of  considerable  doubt 
wnether  they  are  well  founded.  The  depo- 
sition of  a  witness  is  not  admissible  because 
it  is  in  writing  under  the  statute,  but  because 
it  is  taken  in  the  presence  of  the  prisoner, 
and  he  has  had  an  opportunity  of  cross- 
examinmg  the  witness ;  and  it  is  conceived 
that  at  common  law  the  rule  is  well  es* 
tablished,  that  the  testimony  of  a  deceased 
witness,  who  has  been  examined  upon  oath 
on  a  former  occasion  in  a  proceeding  be- 
tween the  same  parties,  on  the  same  siu»jcct 
matter,  is  admissible  in  a  subsequent  pro- 
ceeding between  the  same  parties  relative 
to  the  same  subject  matter,  and  may  be 
proved  by  any  one  who  heard  the  evutenoe 
given.  And  this  rule  extends  to  criminal 
as  well  as  ciril  proceedings,  see  ante,  p.  762. 
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Oldroyd's  case. 


Although  the  7  Geo.  4,  c.  64,  s.  3^  has  extended  the  admis^bilitf 
of  depositions^  taken  before  a  justice,  so  as  to  inchide  those  taken  on 
a  charge  of  a  misdemeanor,  yet  as  regards  high  treason  the  law 
remains  the  same  as  under  the  statutes  of  Philip  and  Mary,  and, 
therefore,  on  an  indictment  for  treason  they  continue  inadmissible,  (o) 

One  of  the  objects  of  passing  these  statutes  was  to  enable  the 
Judge  and  jury  before  whom  the  prisoner  is  tried,  to  see  whether  the 
evidence  of  the  witnesses  at  the  trial  is  consistent  with  the  account 
given  by  them  before  the  committing  magistrate ;  (p)  and  therefore 
an  information,  when  judicially  and  regularly  taken,  may  be  used  on 
the  part  of  the  prisoner,  when  the  informant  gives  his  evidence  at 
the  trial,  to  contradict  his  testimony.  Thus  it  was  admitted  in 
Lord  SiaffordCs  case,  (q)  that  the  deposition  of  a  witness,  taken 
before  a  justice  of  the  peace,  might  be  reed  at  the  desire  of  the 
prisoner,  in  order  to  take  off  the  credit  of  the  witness,  by  showing 
a  variance  between  the  deposition  and  the  evidence  given  in  Court 
vivd  voce.  And  not  only  on  the  part  of  the  prisoner,  but  of  the 
crown,  depositions  may  be  so  used,  even  for  the  purpose  of  im- 
peaching the  credit  of  a  witness  called  for  the  prosecution.  Thus 
in  Oldroyd^s  case,  (r)  where  the  counsel  for  the  crown>  by  the  di- 
rection of  the  Judge,  unwilUngly  called  the  prisoners  mother,  (her 
name  being  on  the  back  of  the  indictment,  as  having  been  examined 


Now  in  all  criminal  prosecutions  the  Queen 
is  considered  as  the  prosecutrix,  both  before 
the  magistrate  and  on  the  trial.  The  par- 
ties, therefore,  before  the  magistrate,  and 
on  the  trial,  are  the  same,  and  consequently 
the  evidence  of  a  deceased  witness  ex- 
amfned  in  the  presence  of  the  prisoner 
before  the  magistrate  might,  at  common 
law,  be  proved  by  paml  on  the  trial  of  the 
prisoner.  But  the  statute  having  required 
the  magistrate  to  put  the  evidence  in 
writing,  such  writing  is  the  best  evidence 
of  what  the  witness  said.  It  is  submitted, 
however,  that  in  case  no  part  of  the  evi- 
dence  were  taken  down,  parol  evidence 
would  be  admissible  of  what  the  witness 
said.  The  statute  has  directed  the  exami- 
nation of  a  prisoner  to  be  taken  in  writing, 
and  yet  if  that  be  not  done  parot  evidence 
is  admissible,  because  such  parol  evidence 
was  admissible  at  common  law.  Lambe*s 
case,  2  I^each,  552.  The  observations  of 
the  Judges  in  this  case  furnish  a  strong 
argument  by  analogy  in  support  of  the  view 
here  contended  for.  It  might  be  further 
contended  that  what  was  said  by  a  witness 
in  the  presence  of  a  prisoner  before  a  ma- 
gistrate was  admissiole  at  common  law, 
as  a  statement  made  in  the  prisoner's  pre- 
sence, to  which  he  not  only  might  reply, 
but  which  ho  was  called  upon  expressly  to 
answer.  See  Rex  v.  Edmunds.  6  C.  &  P. 
164,  where  Tindal,  C.  J.,  admitted  evi- 
dence of  what  a  deceased  prosecutor  swore 
in  the  presence  of  the  prisoner  on  an 
examination  before  a  magistrate  for  com- 
mitting the  assault,  from  the  effects  of 
which  the  deceased  died,  **  as  producing 
an  answer  and  like  any  other  conversation.'* 
And  see  the  observations  of  Parke,  B., 
in  Melen  o.  Aildrews,  antt,  p.  865.  C  S.  G. 


(t>)  2  Phill.  Ev.  70.  Post.  337.  I  Hale. 
306.  The  9  Geo.  4,  c.  30.  a.  2,  enacts, 
**  that  every  offence  which  before  the  com- 
mencement of  this  act  would  haveamooBted 
to  petit  treason,  shall  be  deemed  to  be 
murder  only,  and  no  greater  offence ;  and 
all  persons  guilty  in  respect  thereof,  wbe^ 
ther  as  principals  or  as  accessories,  shall 
be  dealt  with,  indicted,  tried,  and  punished 
as  principals  and  accessories  in  miurder.** 

(p)  See  the  judgment  delivered  by 
Grose,  J.,  in  Lambe*s  case,  2  Leac^,  358. 
2  Phill.  Ev.  76. 

(q)  3  St.  Tr.  p.  131.    2  PhUL  Ev.  76. 

(r)  Russ.  &  Ry.  C.  C.  R.  88.  In 
Wright  r.  Beckett,r  1  fii.  &  Rob.  414, 
Lord  Denman,  C.  J. ,  after  citing  this  case, 
observed,  '*  This  decision  docs  not  incv 
the  danger  of  collusion,  a»  the  parties  wh» 
conducted  the  prosecution  neither  cmlled  nor 
contradicted  the  witness.  But  it  profc» 
that  a  former  declaration  may  be  given  m 
evidence  to  contradict  what  the  same  wit- 
ness has  sworn  to  on  the  triml,  noiwith. 
standing  the  danffer  of  that  dedaratioii 
being  l^lieved,  and  acted  on  as  evidence  in 
the  cmise;  and  it  prepares  the  mind  for 
considering  the  very  question  now  before 
us.  For  the  prosecutor  would  have  m- 
doubtedly  been  justified  in  expecting  the 
eridence  in  court  to  agree  with  that  gives 
before  the  coroner,  and  in  summoning  the 
witness  into  the  box  with  that  expectatioii* 
If  he  had  done  so,  and  had  heard  her  with 
astonishment  gainsay  the  deposition  froa» 
which  he  examined  her,  could  he  have  been 
prevented  from  neutralising  the  evideaee, 
and  defeating  the  attempted  fraud  by  laying 
that  deposition  before  the  jury.'*  Seethe 
cases  collected  in  the  section  '*  of  impeach- 
ing  the  credit  of  witnesses.** 


CHAP.  IV.  §  3.] 
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by  the  grand  jury^)  and  her  evidence  was  in  favour  of  the  prisoner, 
<jraham9  B.,  ordered  her  deposition  before  the  coroner  to  be  read, 
for  the  purpose  of  affecting  the  credit  of  her  testimony  by  showing 
its  variance  from  the  deposition.  And  the  twelve  Juoges  held, 
that  it  was  competent  for  the  Judge  to  do  so:  and  Lord  EUen- 
borough,  C.  J.,  and  Mansfield,  C.  J.,  thought  the  prosecutor  also 
had  the  same  right. 

And  where  a  witness  for  the  prosecution,  on  being  examined,  Boyle's  case, 
gave  a  different  account  of  the  transaction  from  what  he  had  deposed 
to  before  the  committing  magistrate^  and  the  counsel  for  the  prosecu- 
tion proposed  to  contradict  him  by  proving  the  deposition,  which 
was  oDJected  to  on  the  part  of  the  prisoner;  Bayley,  J.,  after  con- 
sulting Holroyd,  J.,  admitted  the  proposed  contradiction,  (s)  And  Hallett'8  caae. 
so  where  a  witness  on  the  trial  gave  a  different  account  of  the  trans- 
action from  that  which  she  gave  before  the  magistrate^  Coleridge,  J.^ 
on  the  application  of  the  counsel  for  the  prosecution,  allowed  the 
two  depositions  made  by  the  witness  before  the  magistrate  to  be 
identified  as  such,  and  then  read  to  the  witness,  and  she  v^as  ex- 
amined upon  them  by  the  learned  Judge,  {t) 

But  where  a  witness,  who  had  been  examined  before  a  magistrate^  TumidiA'i 
gave  a  statement  in  (/ourt  more  favourable  to  the  prisoners  than  that  ^^'^^ 
which  he  had  made  before  the  magistrate,  and  it  was  proposed  on 
the  part  of  the  prosecution  to  put  in  his  deposition,  and  OldroydCs 
case  was  relied  upon ;  it  was  objected  that  the  opinion  there  ex- 

Eressed  was  extrajudicial,  and  that  the  counsel  for  the  prosecution 
ad  no  right  to  call  a  witness,  and  in  case  he  gave  evidence  against 
the  prosecution,  to  discredit  him.  BoUand,  B.,  said  *^  I  do  not  think 
the  case  cited  is  an  express  authority.  I  agree  that  I  can. only  look 
at  the  deposition  as  destroying  the  credit  of  tne  witness,  and  therefore 
I  shall  not  allow  the  deposition  to  be  read."  {u)  So  where  a  witness  Ball's  caae< 
called  for  the  prosecution  contradicted  the  prosecutor  as  to  the  fiu;t 
of  the  prisoner  having  been  at  her  house  as  stated  by  the  prosecutor, 
and  in  order  to  do  away  with  the  effect  of  the  evidence  of  the  wit- 
ness, which,  if  beUeved,  disproved  the  whole  case  for  the  prosecu- 
tion, it  was  proposed,  on  the  part  of  the  prosecution,  to  prove  that 
the  statements  made  by  the  witness  before  the  magistrate,  were  wholly 
inconsistent  with  the  account  given  at  the  trial ;  the  evidence  was 
rejected,  and  per  Erskine,  J.,  **  You  cannot  put  in  evidence  for  the 
purpose  of  discrediting  your  own  witness.  You  may  call  other 
witnesses  to  prove  the  facts  denied  by  this  witness,  and  incidentally 
contradict  her,  and  show  her  to  be  unworthy  of  credit ;  but  you 
cannot  call  a  witness  or  give  evidence  not  otherwise  admissible  for 
the  purpose  of  discrediting  your  own  witness.*^  {v) 

Before  depositions  can  be  read  against  the  prisoner,  it  has  been  D^pondoni 


(«)  ReJL  tr.  Boyle,  cited  in  Wright  o. 
BeckeU,  1  AL  &  Rob.  422,  by  Lord  Den- 
man,  C.  J.,  who  added,  '*  I  am  bound 
Co  add  that  that  eminent  Judge  has  no 
remembrance  of  this  decision,  and  find  on 
debating  thd  matter  with  him,  that  his 
present  opinion  is  against  it.  But  I  ciUinot 
help  thinking  that  Rex  v.  Oldroyd  ap- 
peared to  him  when  cited,  as  it  does  to  me, 
a  conclu8i?e  authority  for  the  principle  now 
under  contro?ersy/* 


(0  Reg.  V,  fiallett,  9  C.  &  P.  748, 
(«)  Rex  tr.  Ttmniclifret  Stafford  Spr. 
Ass.  1830,  MSS.  C.  S.  G.  The  learned 
Baron  also  refused  to  permit  the  clerk 
to  the  magistrate  to  prove  that  the  deposi- 
tion was  correctly  taken  in  order  to  give 
the  learned  Baron  himself  grounds  fot 
cross-examining  the  witness. 

(v)  Reg.  V.  Ball,  8  C.  &  P.  745,  Erskin«, 
J.,  after  consulting  Pattcson,  J. 
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said^  that  it  must  be  proved  by  the  justice  or  coroner  who  took  them, 
or  the  clerk  that  wrote  them,  that  tbej  were  trtdj  taken,  (u;) 

But  it  has  been  held  that  a  deposition  m^be  proved  by  mj 
person  who  was  present  and  saw  it  taken.  The  depositions  in  a 
capital  case  were  proved  to  have  been  signed  by  the  ma^;istnite^  bot 
it  appeared  that  not  having  an;^  clerk  he  tooc  them  hunself ;  and 
it  being  necessary  to  read  tnem  m  evidence  to  contradict  a  witness; 
Parke,  B.,  said,  that  in  so  serious  a  case  it  was  very  denraUe  that 
the  magistrate  himself  should  be  present  to  prove  the  correctnesB  of 
what  he  took  down,  although  in  point  of  law  it  was  not  absolutely 
necessary,  (d?)  So  where  me  prosecutor,  being  quite  infirm  and 
bedridden,  and  not  likely  ever  to  bear  a  journey  to  the  assizes^  a 
constable  proved  that  he  saw  the  magistrate  take  down  what  die 
prosecutor  sdd  in  the  presence  of  the  prisoner,  and  that  the  deposi- 
tion was  all  in  the  handwriting*  of  the  magistrate,  except  the  cross  at 
the  bottom  of  it,  which  the  constable  saw  me  prosecutor  make ;  and  it 
was  objected  that  the  deposition  ought  not  to  be  read  without  calfing 
either  the  magistrate  or  his  clerk ;  Coltman,  J.,  ^It  is  very  pn^ier, 
as  a  matter  of  caution,  that  the  magistrate  or  his  derk  should  be 
called  in  all  cases  where  it  can  be  conveniently  done,  but  I  think  it 
is  not  necessaiy  in  point  of  law."  (y) 

Where  it  was  proposed  to  prove  the  deposition  of  a  witness  in 
order  to  cross-examine  her  upon  it,  and  neither  t|ie  magistrate  nor 
his  clerk  were  at  the  assizes,  and  the  witness  denied  her  maik  to  the 
deposition ;  but  a  constable,  who  was  present  before  the  magistrate 
when  the  witness  was  examined,  proved  the  signature  of  tbe  magis- 
trate, but  was  not  sure  that  he  saw  the  witness  make  her  maik  to  it, 
though  he  recollected  seeing  the  pen  in  her  hand,  and  heard  her 
deposition  read  over  to  her,  and  believed  the  deposition  to  be  the  same 
that  was  read  over  to  her,  and  his  own  deposition  immediately  Al- 
lowed it ;  Coleridge,  J.,  held  that  the  deposition  might  be  v&tA  to 
the  witness  to  examine  her  upon  it  («) 

The  7  Geo.  4,  c.  64,  s.  2,  provides  that  maffistrates  shall  take 
"  the  information  upon  oath  of  those  who  shall  know  the  &ct8  and 
circumstances  of  the  case,  and  shall  put  the  same,  or  as  nmeh  tiereaf 
as  skaU  be  material,  into  writing."  Consequently  a  magistrate  is  not 
bound  by  law  to  return  all  that  is  stated,  but  only  all  that  is  mateiial 
to  the  felony,  (a)  However,  since  the  passing  of  the  Prisonen' 
Counsel  Bill  it  has  become  of  great  importance  that  the  depoeitioiis 
of  witnesses  should  be  as  fully  and  accurately  taken  as  they  con- 
veniently may  be,  in  order  that  the  witnesses  may  neither  be  liable 
to  the  imputation  of  having  made  a  different  statement  in  Court 
from  what  they  made  before  the  magistrate,  nor  of  having  stated  facta 
in  Court  which  were  not  mentioned  before  the  magistrate.  In  a 
case  where  several  witnesses  were  cross-examined,  as  to  minute 
variances  between  their  testimony  in  Court  and  their  depoatiooa 
taken  before  the  magistrate ;  Parke,  B.,  observed,  ^  Magistrates  are 


(w)  2  Hale,  P.  C.  c.  52,  284.  See 
England's  case,  2  Leach,  770,  as  to  proof  of 
depositions  before  coroners.- 

(x)  Reg.  9.  Pikesley,  9  C.  &  P.  124. 

(y)  Reg.  9.  Wilsbaw,  1  0.  &  Marsh. 
146. 

(s>  Reg.  e.  Hallett,  9  C.  &  P.  748. 


Coleridge,  J.,  said,  **  Suppose  there 
mark  at  all,  why  should  not  a  third 
say  thai  Htdg  was  tbe  paper  thai  waa 
orer  to  the  witness  ?* 

(a)  Per  Alderson,  B.,  Res  v. 
7  C.  &  P.  667. 
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required  by  law  to  put  down  the  evidence  of  witnesses,  or  so  much 
thereof  as  shall  be  material.  They  have  hitherto  in  many  cases 
confined  themselves  to  what  they  deemed  material,  but,  in  future,  it 
will  be  desirable  that  they  should  be  extremely  careful  in  preparing 
depositions,  and  should  make  a  fiill  statement  of  all  the  witnesses 
say  upon  the  matter  in  question,  as  the  experience  we  have  already 
had  of  the  operation  of  the  Prisoner's  Counsel  Bill,  has  shown  us 
how  much  time  is  occupied  in  endeavouring  to  establish  contradic- 
tions between  the  testimony  of  witnesses  and  their  depositions,  in 
the  omission  of  minute  circumstances  in  their  statements  made  before 
the  magistrates,  as  well  as  in  other  particulars."  (6) 

Where  a  policeman  stated  a  conversation  between  himself  and  a 
prisoner,  which  was  material  to  the  charge,  and  made  against  the 
prisoner,  and  stated  that  he  had  told  the  magistrate  the  same  con- 
versation, though  it  did  not  appear  in  the  depositions;  and  the 
counsel  for  the  prisoner  complamed  of  this  as  unfair,  as  it  did  not 
give  the  prisoner  what  the  law  intended  it  should,  viz,,  an  account 
of  the  whole  evidence  against  him  given  before  the  magistrate; 
Lord  Denman,  C.  J.,  said,  that  he  tnought  the  observation  well 
founded,  with  respect  to  the  omission  in  the  depositions,  and  that 
the  magistrate  ought  to  have  returned  all  that  took  place  before 
him  wim  respect  to  the  charge,  as  the  object  of  the  Legislature,  in 
granting  prisoners  the  use  of  the  depositions,  was  to  enable  them 
to  know  what  they  had  to  answer  on  their  trial  (c) 

If  the  prisoner  or  his  counsel  cross-examine  the  witnesses  when 
before  the  magistrate,  the  answers  of  the  witnesses  to  the  cross- 
examination  ought  to  be  taken  down  by  the  magistrate,  and  returned 
to  the  Judge,  (d) 

It  is  the  datv  of  magistrates  to  return  to  the  Court  at  which  the  Ererydepo- 
prisoner  is  to  be  tried,  all  depositions  that  have  been  taken  at  all  titfon  taken  by 
the  examinations  that  have  taken  place  respecting  the  offence  which  oJ^^ttobeT 
is  to  be  the  subject  of  the  trial     Where  a  witness  was  examined  returned, 
before  a  magistrate  several  times:   at  the   first  examination,  no  wbotfaerthe 
person  was  specifically  charged  with  the  ofience,  but  what  was  said  J^^^'ow  or 
was  taken  down  in  writing ;  and  this  witness  was  taken  into  custody,  not. 
and  while  in  custody  as  an  accused  person  he  made  another  state- 
ment, which  was  also  taken  down  by  the  same  magistrate ;  and 
on  a  subsequent  day,  the  present  prisoner  having  been  apprehended, 
the  witness  was  agam  examined  as  a  witness ;  Alderson,  B.,  observed, 
*^  I  have  none  of  these  depositions  but  the  last.    Every  one  of  them 
ought  to  have  been  returned  to  me,  as  it  is  of  the  last  importance 
that  the  judge  should  have  every  deposition  that  has  been  made, 
that  he  may  see  whether  or  not  the  witnesses  have  at  different  times 
varied  their  statements,  and  if  they  have,  to  what  extent  they  have 
done  so.     Magistrates  ought  to  return  to  the  Judge  all  the  depo- 
sitions that  have  been  made  at  all  the  examinations  that  have  taken 
place  respecting  the  offence  which  is  to  be  the  subject  of  the 
trial."  (e) 

And  it  is  equally  the  duty  of  the  magistrate  to  return  the  depo- 
sitions of  witnesses  who  are  not  bound  over ;  as,  for  instance,  the 

(&)  Rex  o.  Thomas,  7  C.  &  P.  817.  note.    Gaselee.  J.,  and  Vanghan,  B. 

(c)  Rex  V.  Grady,  7  C.  &  P.  650.  (e)  Rex  v.  Simoni,  6  0.  &  P.  540. 

(<0  Rex  V.   Potter,  7  C.   &  P.   650, 
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Of  tbe  expe- 
diency of  tak- 
ing and  retttrn* 
in^i^  the  ei- 
amination  of 
the  priaoner't 
Witneiaet* 


depositions  of  witnessed  called  by  the  prisoner  to  prove  an  dShu  (/) 
But  if  tbe  deposition  of  a  witness  has  been  taken  after  the  prisons 
has  been  committed,  and  in  his  absence,  such  examination  ought 
not  to  be  returned  as  one  of  the  depositions^  for  nothing  should  be 
returned  cu  a  deposition  against  a  prisoner,  unless  the  prisoner  had 
an  opportunity  of  knowing  what  was  said,  and  an  opportomty  of 
cross-examining  the  person  making  the  deposition,  (g) 

It  is  highly  expedient  to  the  furtherance  of  the  ends  of  justice^ 
that  whenever  prisoners  offer  to  produce  witnesses  before  the  ma- 
gistrate, in  answer  to  the  charge  made  against  them,  such  witnesses 
should  be  regularly  examined  on  oath,  and  their  statements  taken 
down  in  writing,  and  returned  with  the  depositions.  Whether  the 
evidence  so  adduced  be  true  or  &lae,  it  is  very  important  that  it 
should  be  received  and  taken  down.  If  it  be  true,  it  may  be  so 
clear,  positive  and  distinct  as  to  explain  or  contradict  the  evidence 
adduced  in  support  of  tbe  charge^  in  such  a  manner  as  completely 
to  satisfy  the  magistrates  that  there  is  '^  no  sufficient  ground  for 
judicial  inquiry"  into  the  guilt  of  the  party  charged;  in  which  case 
he  ought  to  be  discharged ;  or  the  evidence  '*  adduced  on  behalf  of 
the  party  charged"  may,  in  the  opinion  of  the  magistrates,  *'  weaken 
the  presumption"  of  tbe  party's  guilt,  but  there  may  "  notwithstand- 
ing appear  to  them  to  be  sufficient  ground  for  judicial  inquiry"  into 
tbe  party's  suilt ;  in  which  case  the  magistrates  should  admit  the 
prisoner  to  bail.  (A)  And  even  if  the  evidence  so  adduced  sboold 
not  produce  either  of  these  results,  still  it  is  important  for  the  sake 
of  the  prisoner,  that  his  witnesses  should  be  examined,  and  their 
depositions  returned,  as  he  is  thereby  freed  from  the  suggestion 
often  made  at  the  trial,  that  the  case  endeavoured  to  be  proved 
before  the  jury  has  been  concocted  since  the  examination  befoie 
the  magistrate ;  and  if^  as  has  been  suggested,  (»)  the  deposition 
of  a  witness,  examined  on  behalf  of  a  prisoner  before  the  magistrate, 
Would  be  admissible  in  evidence  for  the  prisoner  on  his  trial,  in  case 
of  tbe  death  of  such  witness,  it  is  but  reasonable  that  the  priscmer 
should  have  the  depositions  of  his  witnesses  taken,  in  order  to  be 
used  in  case  of  such  an  event  On  the  other  hand,  if  the  evidence 
adduced  be  false,  it  is  essential  for  the  ends  of  justice  that  it  should 
be  beard  and  taken  down,  in  order  that  the  prosecutor  may  have 
the  means  before  the  trial  of  investigating  the  facts  deposed  to,  and 
the  opportunity  of  testing  the  statements  of  the  witnesses,  by  ccmi- 
paring  those  made  on  the  trial  with  those  made  before  the  magis- 
trate ;  and,  moreover,  the  taking  the  depositions  would  serve  as  a 


(/)  Rex  i».  duller,  7  C.  &  P.  2^9, 
Vaoghan,  J. 

(g)  Per  Lord  Denman,  C.  J.,  "Reg*  v. 
Arnold,  8  C.  &  P.  621.  Strictljr  speaking, 
the  words  of  the  very  learned  Ohier  Justice 
only  show  that  such  an  etamination  should 
not  be  returned  as  a  dtpoiitioHt  and  it  may 
perhaps  be  going  too  far  to  infer  from  them 
that  such  a  statement  should  not  be  re- 
turned at  all.  It  is  conceived  if  the 
examination,  however  irregularly  taken, 
were  signed  by  the  witness,  it  might  be 
used  for  the  purpose  of  contradicting  him 
in  the  same  way  as  any  other  instrument 
tigaed  by  him.    It  i^  conceived  that  magis* 


trates  have  no  jurisdiction  to  adminutar 
oath  after  a  pritoner  has  beem  luiiaiW 
and  in  his  absence,  and  that  it  may 
of  doubt  whether  the  administering  soch  •■ 
oath  would  not  render  a  magistrate  liable  to 
uidictment  uiid^r  the  5  &  6  Wm.  4,  e.  62, 
8.  13.  See  Reg.  v,  Nott,  1  C.  &  Man. 
288,  ante,  p.  673.  Woodcock's  case,  I 
Leach,  500,  and  the  judgment  of  Grose,  J., 
in  Rejt  e.  Eriswell,  3  T.  R.  707.   a  &  G. 

VA)  See  the  7  Geo  4,  c  64,  s.  1,  emit, 
p.  873,  note  (e),  which  shows  what  the  duties 
of  magistrates  are  in  these  circumstances. 

(t)  See  the  reporters'  note,  7  C.  &  P. 
270» 
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check  upon  the  prisoner,  against  setting  up  a  different  defence  on 
the  trial,  and  upon  the  witnesses  against  improving  their  tale 
between  the  time  of  their  examination  before  the  magistrate  and 
the  trial,  (i) 

Depositions  are  also  sometimes  taken  in  criminal  cases,  by  the  Depositions 
consent  of  the  prosecutor  and  defendant,  when  a  material  witness  is  upon  interro. 
about  to  leave  the  country,  or  resides  abroad,  (j)    But  if  the  trial  f^*^  ^ 
comes  on  before  his  departure,  or  after  his  return,  the  depositions 
cannot  be  read,  (k) 

Where  an  indictment  or  information  is  exhibited  in  the  King's  ]>epo8itions 
Bench,  for  an  offence  committed  in  India,  the  depositions  of  the  ">  tn<^«- 
witnesses  may  be  obtained  under  the  provisions  of  the  13  Geo.  3, 
c.  63, 8. 40  and  s.  44.  This  statute  enacts,  that  the  Court  may  award 
a  writ  of  mandamus  to  the  Judges  of  the  Courts  in  India,  as  the 
case  may  require,  for  the  examination  of  witnesses,  who  are  to  be 
examined  publicly  in  the  Court,  upon  oath  administered  according 
to  the  form  of  their  several  religions ;  and  these  depositions  duly 
taken  and  returned,  in  the  form  prescribed  by  the  act,  are  to  faie 
allowed,  and  deemed  as  good  and  competent  evidence,  as  if  the 
witnesses  had  been  sworn  at  the  tri^l,  and  examined  vivd  voce. 

In  the  case  of  a  prosecution  for  an  offence  committed  abroad  by  In  eases  of 
any  person  employed  in  the  public  service,  the  depositions  of  wit-  ^^^^°"'' 
nesses  resident  abroad  may  be  obtained  in  the  way  pointed  out  by  ^blicswvaou 
the  42  Geo.  3,  c.  85.  abroad. 


({)  Amon^  the  numerous  cases  wbich 
have  given  nse  to  these  remarks,  the  fol- 
lowing may  be  mentioned:  A  prisoner 
was  indicted  for  stealing  a  number  of 
watches  at  Cheltenham  ;  when  taken  be- 
fore the  magistrates,  he  produced  a  num- 
ber of  witnesses  from  London,  and  proposed 
to  have  them  examined ;  this  was  refused ; 
and  opoo  the  trial  he  produced  the  same 
witnesses,  and  their  evidence,  if  true,  proved 
thai  at  the  time  the  watches  were  stolen, 
the  prisoner  and  the  witnesses  were  dining 
at  a  particnlar  house  in  London,  keeping 
the  weddinff  day  of  the  occupier  of  the 
house ;  on  Uie  part  of  the  prosecution  no- 
thing was  known  of  the  witnesses  or  the 
house,  and  consequently  there  was  little 


means  for  testing  their  credibility ;  the  re- 
sult was  that  the  prisoner  was  acquitted ; 
and  in  a  short  time  afterwards  it  was  well 
ascertained  thst  the  whole  story  was  a  fa- 
brication, and  might  easily  have  been  proved 
on  the  trial  to  have  been  such,  if  it  haa  been 
known  that  such  a  defence  had  been  in- 
tended, and  that  must  have  been  known  if 
the  witnesses  had  been  examined  before  the 
magistrates.    C.  S.  6. 

if)  Rex  V.  Morphew,  2  M.  &  S.  602. 
The  Court  of  K.  B.  allowed  them  to  be 
read,  on  an  indictment  for  perjury,  by  the 
consent  of  the  defendant.  Anon.  2  Chit, 
R.  199. 

{k)  Tidd.  352.    2  Phill.  £v.  94. 
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CHAPTER  THE  FIFTH. 


OV  VITNE88E& — ^WHAT  FACTS  WITNESSES  MAT  DISCLOSE,  AND  WHAT 
ARE  PRIVniEGED  COUHUNICATIONS. — ^HOW  WITNESSES  ARE  TO  BE 
EXAMINED. — HOW  THE  CREDIT  OF  WITNESSES  MAY  BE  IMPEACHED. — 
HOW  MANY  WITNESSES  ARE  SUFFICIENT. — ^HOW  THE  ATTENDANCE 
OF  WITNESSES  IB  TO  BE  COMPELLED  AND  REMUNERATED. OF  AC- 
COMPLICES.—  AND  WHAT  WTTNESSES  ABE  COMPETENT  TO  GIVE 
EVIDENCE. 


SECTION  L 


Privileged 

communica- 

tions. 


Between  client 
and  attorney, 
or  counsel. 


Of  Privileged  Communicationsy  and  other  Matters  which  a  WUneu 

may  not  Disclose. 

A  witness  is  to  be  swom  to  speak  the  truth,  the  whole  truth, 
and  nothing  but  the  truth.  But  this  form  of  oath,  absolute  as  it 
seems,  must  be  taken  with  an  implied  reservation,  that  the  witness 
is  not  to  disclose  any  facts  within  his  knowledge,  which,  by  the 
law  of  the  land,  founded  on  considerations  of  justice,  and  c^  puUic 
policy,  he  is  forbidden  to  make  known.  Of  such  a  nature  are  pro- 
fessional communications  between  a  client  and  his  attorney,  solicitor, 
or  counsel,  and  matters  connected  with  the  government  of  the 
country,  (a) 

The  law  attaches  so  sacred  an  inviolability  to  communications 
between  a  client  and  his  legal  advisers,  that  it  will  neither  oblme 
nor  suffer  persons  so  employed  to  reveal  any  &cts  confidentiaUy 
disclosed  to  them  at  any  period  of  time,  neither  after  their  em- 
ployment has  ceased  by  dismissal  or  otherwise,  nor  after  the  cause 


(a)  It  seems,  however,  to  have  onco 
been  thought  necessary  to  Tarv  the  form  of 
the  oath  on  an  occarion  of  this  sort.  In 
the  case  of  Spark  o.  Middleton,  12  Yin. 
Abr.  £v.  B.  a,  4,  p.  38.  1  Keb.  505,  Mr. 
Aylott  having  been  counsel  for  the  defend- 
ant, desired  to  be  excused  to  be  swom  on 
the  ffeneral  oath  as  witness  for  the  plaintiff 
to  give  the  whole  truth  in  evidence,  which 


the  Court  after  some  dispute,  grantcdL  and 
that  he  should  onl  j  reveal  sodi  tlmigi  aa 
he  either  knew  before  be  was  oonmA,  or 
that  came  to  bis  knowledge  nnoe  by  otbcr 
persons ;  and  the  particulars  to  which  be 
was  to  be  sworn,  were  parttculariy  pro- 
posed, 012.,  what  he  knew  oonceming  the 
will  in  question;  whether  he  knew  aoytki^g 
of  his  own  knowledge. 
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in  which  they  were  engaged  is  entirely  concluded.  (6)  The  pri" 
yilege  of  not  l>einff  examined  on  sach  subjects  is  the  privilege  of  the 
client,  and  not  of  the  attorney  or  counsel  ;(c)  and  it  never  ceases. 
«'  It  is  not  sufficient,"  said  Mr.  J.  Buller,  (d)  ''  to  say  that  the  cause 
is  at  an  end:  the  mouth  of  such  a  person  is  shut  for  ever."  And  it 
makes  no  difference  that  the  cUent  is  not  in  any  shape  party  to  the 
cause  before  the  Court  (e) 

The  privilege  is  strictly  confined  to  communications  made  to  Role  confined 
counsel,  solicitors,  and  attorneys.  (/)  No  other,  however  confi-  tolcgaUd- 
dential,  or  whatever  be  the  relation  or  employment  of  the  party  ^**"* 
entrusted,  are  privil^ed.  Therefore  all  other  professional  persons, 
whether  physicians,  surgeons,  or  cleiOTinen,  are  bound  to  disclose 
the  matters  confided  to  them,  (g)  Tlus,  where  the  prisoner,  being 
a  Papist,  had  made  a  confession  before  a  Protestant  clergymiin  of 
the  crime  for  which  he  was  indicted,  that  confession  was  permitted 
by  BuUer,  J.,  to  be  given  in  evidence  on  the  trial,  and  the  prisoner 
was  convicted  and  executed,  (h)  So  a  confession  to  a  Popisn  priest 
has  been  held  not  to  be  privileged.  (AA)  So  a  banker,  (t )  steward, 
servant,  or  private  firiend,  is  bound  to  disclose  a  communication, 
however  confidential,  (j)  And  in  a  case  where  a  clerk  to  the  com- 
missioners of  the  property-tax  was  required  to  prove  the  defendant 
to  be  a  collector,  and  he  objected,  because  he  had  taken  an  oath  of 
office,  not  to  disclose  what  he  should  leam  as  clerk  concerning  the 

1)ropcrty-tax,  except  with  the  consent  of  the  commissioners,  or  by 
brce  of  an  act  of  rarliament,  it  was  held  that  he  was  bound  to  eive 
his  testimony ;  and  that  the  evidence  which  a  witness  was  called 
upon  to  give  in  a  court  of  justice,  was  to  be  considered  as  an  implied 
exception  in  the  act.  (k)  An  arbitrator  cannot  be  permitted  to  AriMtrttor. 
disclose,  in  an  action  for  a  malicious  holding  to  bail,  what  trans- 
pired before  him  upon  the  examination  of  me  parties  themselves, 
or  on  an  inspection  of  the  plaintiff's  books,  upon  the  principle 
that  the  parties  themselves  could  not  have  been  examined  in  the 
former  cause,  nor  the  plaintiff  compelled  to  produce  his  books ;  (/) 


(6)  Lord  Saj  and  8eale*8  case,  10  Mod. 
41.  WilMm  9.  Rastall,  4  Term  Rep.  763, 
in  tbe  Judgment  of  Bailer,  J.  Sloman  e. 
Heme,  2  Fjsd,  N.  P.  C.  695.  Bex  v. 
Witbera,  2  Campb.  678.  Parkhunt  e. 
Lowten,  2  Swanat.  194,  221.  Richards  v. 
Jackson,  18  Yea.  474. 

(e)  10  Mod.  41.  Boll.  N.  P.  284. 
Bnt  if  the  client  wahre  his  privilegei  the 
witness  may  be  examined.  Merle  v.  More, 
R.  &  M.  M.  P.  C.  390.  But  he  is  not 
considered  as  wairing  it  by  calling  his  at> 
tomey  as  a  witness.  1  Phill  Ev.  163, 
citing  Waldron  v.  Ward,  Styl.  449.  Vail- 
last  V.  Dodemead,  2  Atk.  524. 

(d)  4  T.  R.  769. 

(«)  Rei  V.  Withers,  2  Campb  678. 

(/)  4  T.  R.  758.  Rex  v.  Dnchess  of 
Kingston,  11  St.  Tr.  246. 

(g)  Ibid, 

(A)  Rex  e.  Sparkes,  cited  in  Du  Barr^ 
V.  lirette,  Peake  R.  78,  in  which  latter 
case  Lord  Kenyon  said  he  should  have 
paused  before  he  admitted  such  eTidenoe. 
But  the  point,  that  confessions  to  clergy- 
men are  not  privileged,  has  been  fully  es- 
tablished by  the  recent  decision  in  Rex  v. 
Gilham,  ante,  p.  848.     In  Broad  v.  Pitt, 


3  C.  &  P.  518,  Best,  C.  J.,  after  recog- 
nising this  decision  said,  **  I,  for  one,  will 
never  compel  a  clergyman  to  diselote  com- 
munications made  to  him  by  a  prisoner,  but 
if  he  chooses  to  disclose  them,  I  shall  re- 
ceive them  in  evidence." 

(AA)  Butler  v.  Moore,  M*Nall.  Ev.  253, 
as  dted  1  Phill  Ev.  166.  Where  a  wit- 
nesk  had  taken  an  oath  to  a  prisoner  that 
he  would  not  reveal  what  the  prisoner 
should  tell  him;  Patte8on,J.,8aid,**  These 
oaths  are  verv  wrong  and  wicked,  bnt  still 
they  axe  not  binding,  and  every  person  ex- 
cept counsel  and  attomies  is  compellable 
to  reveal  what  they  may  have  heard ;  and 
counsel  and  attomies  are  only  excepted  be- 
cause it  is  absolutely  necessary,  for  the 
sake  of  their  clients,  that  communications 
to  them  should  be  protected;"  and  ad- 
mitted the  confession.  Rex  o.  ShaW,  6  C. 
&  P  372 

(t)  Lloyd  o.  Freshfield,  2  C.  &  P.  329. 

Ij)  Valllant  v.  Dodemead,  2  Atk.  624. 
Lora  Falmouth  o.  Moss*  1 1  Price,  466. 

(A)  Lee  e.  Birrell,  3  Campb.  337. 

(/)  Habcrshon  v.  Troby,  3  E^p.  38,  by 
Lord  Renyon. 
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but  he  may  be  called  to  prove  what  matters  were  claimed  before 
him  on  a  reference :  (m)  he  cannot,  however,  be  admitted  or  called 
on  to  give  evidence  of  any  concessions  made  by  one  party  during 
the  reference  for  making  his  peace,  and  getting  rid  of  the  suit, 
although,  as  to  regular  admissions  by  the  parties,  there  is  no  ob- 
jection to  his  testimony.  (72)  A  person  who  acts  as  an  inter- 
preter>  (0)  or  a^ent,  (p)  between  the  attorney  and  his  client,  or  the 
attorney's  dene,  {q)  cannot  be  called  on  to  reveal  a  confidential 
communication,  for  they  stand  precisely  in  the  same  situation  as  the 
attorney  himself,  and  are  considered  as  his  organs.  So  a  barrister^s 
clerk  cannot  be  called  to  prove  his  master's  retainer,  (r) 

It  has  been  held,  that  a  person  who  is  consultea  confidentially 
on  the  supposition  of  his  being  an  attorney,  when  in  fact  he  is  not 
one,  is  compellable  to  answer,  (s)  And  propositions  which  the 
attorney  of  one  party  has  been  professionally  entrusted  to  make  to 
another  party,  may  be  proved  by  another  witness  who  was  present 
when  they  were  delivered,  {t)  And  an  attorney  may  be  called  upon 
by  a  plaintiff  to  state  a  conversation  in  which  the  defendant  proposed 
a  compromise  to  the  plaintiff,  although  the  witness  attended  on  that 
occasion  as  attorney  for  the  defendant  (u)  And  commimications 
made  to  a  person,  by  profession  an  attorney,  but  not  employed  as 
an  attorney  in  the  particular  business  which  is  the  subject  of  inquiry, 
are  not  privileged,  though  they  may  have  been  made  confident' 
tialW.  (v) 

Where  two  parties  employ  the  same  attorney,  a  communication 
by  one  to  him  in  his  common  capacity  is  not  pnvileged,  but  may  be 


(m)  Martm  v.  Thornton,  4  Esp.  181,  by 
Lord  Alvanley. 

(»)  Slack  V,  Buchannan,  Peake  N.P.C. 
6.  Westlake  o.  Collard,  Bull.  N.  P. 
236.  Martin  e.  Thornton,  4  Esp.  181. 
It  b  said  in  Bull.  N.  P.  284,  that  a  trustee 
shall  not  be  a  witness  to  betray  the  trust ; 
and  a  case  is  cited.  Holt  r.  Tyrrel,  where 
the  defendant  pleaded  to  debt  on  bond,  the 
statute  of  buying  and  selling  offices,  and 
upon  the  trial,  a  witness  was  called  to  give 
an  account  upon  what  occasion  the  bond 
was  ^iven,  and  Lord  C.  J.  Holt  refused  to 
admit  him,  because  he  was  privately  en- 
trusted by  both  parties  to  make  the  bargain, 
and  to  keep  it  secret  But  this  is  contrary 
to  the  later  authorities,  and  may  be  con- 
sidered to  have  been  overruled  by  the 
Duchess  of  Kingston's  case,  and  Wilson  v. 
Rastall.  vbi  suprti, 

(o)  Du  Barre  r.  Livette,  Peake,  N.  P.C. 
78, 

(/>)  Parkins  e.  Hawkshaw,  2  Stark. 
239. 

(g)  Taylor  i».  Forster,  2  C.  &  P.  195. 
See  Yfehh  r.  Smith.  I  C.  &  P.  337. 

(t)  Foote  ir.  Hay  no,  Ry.  &  Mood.  N. 
P.C.  166. 

(s)  Fountain  r.  Young,  6  Esp.  1 13. 

It)  Gainsford  o.  Grammar,  2  Campb.  10. 

(«)  Griffith  V.  Davies,  5  H.  &  Ad.  502. 
And  per  Parke,  J..  **  This  is  not  a  confi- 
dential disclosure,  but  an  open  communica- 
tion from  one  adversary  to  another,  wit- 
nessed by  the  attorney  of  one  party.  In 
Gainsford  o.  Grammar,  the  I/)rd  Chief 
Justice  might  properly  reject  the  attorney's 


evidence  of  what  his  client  said  to  him,  bat 
not  his  statement  of  what  he  himself  after- 
wards  said  to  the  opposite  party.** 

(v)  Wilson  9.  Rastall,  4  T.  R.  75:^  760, 
ana  see  poff,  p.  910.  In  a  trial  at  Nisi  Prins* 
at  Westminster,  an  attorney  who  had  drawn 
an  agreement  between  a  sheriff  and  his 
under-sheriff,  beinff  produced  to  prove  a 
corrupt  agreement  between  them,  was  not 
compelled  to  discover  the  matter,  and  per 
Holt,  C.  J.,  it  seems  to  be  the  same  law  of 
a  scrivener ;  and  he  cited  a  case  where  upon 
a  covenant  to  convey  as  counsel  shall  advise, 
€t  eonnUum  non  dedit  advi»amentum  being 
pleaded,  conveyances  made  by  the  advice 
of  a  scrivener  being  tendered  and  refused, 
was  allowed  to  be  good  evidence  upon  this 
issue ;  for  ho  is  a  counsel  to  a  man,  with 
whom  ho  will  advise,  if  he  bo  instructed  and 
educated  in  the  way  of  practice,  otherwise 
of  a  gentleman,  parson,  &c.,  Anon\'nioQs 
Skinn.  404.  And  in  Turqnand  p.  Knight, 
2  M.  &  W.  98,  it  appeared  that  Knight 
had  applied  to  an  attorney  to  procure  hhn 
a  loan  of  money,  and  it  was  contended  that 
where  an  attorney  was  employed  to  raise 
money,  that  was  not  such  an  employment 
as  brought  him  within  the  rule ;  and  that 
here  he  was  acting  as  a  scrivener  opiy. 
Lord  Abineer,  C.  B.,  said,  '*  As  to  the 
point  of  this  document  being  brought  to 
him  in  the  character  of  a  scrivener.  Lord 
Nottingham  laid  it  down  that  he  would  not 
compela  scrivener  to  disclose  the  coounn- 
nications  made  to  him."  Harvey  e,  Clay- 
ton, 2  Swanst.  221  «. 
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used  by  the  other,  (w)    And  where  a  party  employs  an  attorney  the  same 
who  is  also  employed  by  the  other  side,  the  privilege  is  confined  to  attorney- 
such  communications  as  are  clearly  made  to  him  in  the  character  of 
his  own  attorney,  {x) 

It  now  remains  to  be  considered,  what  sort  of  communications  What  sort  of 


commumca- 


made  to  an  attorney,  solicitor,  or  counsel  by  his  client  are  entitled  ^  ^^ 
to  protection.  A  very  eminent  writer  on  tne  Law  of  Evidence  (y)  attorney  and 
has  laid  it  down,  that  the  privilege  of  the  client  is  not  confined  to  client  are 
cases  only  where  he  has  employed  the  attorney  in  a  suit  or  cause,  P"v»%e<i- 
but  extends  to  all  such  communications  as  are  made  by  him  to  the 
attorney  in  his  professional  character  and  with  reference  to  pro- 
fessional business.  And  this  opinion  has  been  confirmed  by  the 
Court  of  Common  Fleas,  in  the  case  of  Cromack  v.  Heathcotey  (z) 
where  it  was  held  that  an  attorney,  to  whom  an  application  had 
been  made  to  draw  an  assignment  of  goods  which  he  declined  to 
do,  could  not  be  allowed  to  disclose  that  circumstance,  a  question 
haying  arisen  whether  an  assignment,  subsequently  drawn  by  an- 
other attorney,  was  fraudulent.  And  in  that  case  a  very  learned 
person  (a)  said,  that  if  an  attorney  were  to  be  consulted  on  the  title 
to  an  estate,  he  would  not  be  at  liberty  to  disclose  any  information 
thus  communicated  to  him  to  the  prejudice  of  his  client  And 
Sir  J.  Leach,  Vice  Chancellor,  in  Walker  v.  TFildmani{b)  con- 
sidered the  protection  to  extend  to  every  communication  made  by 
the  client  to  his  counsel,  or  attorney,  or  solicitor,  for  professional  pur- 
poses, (c)  And  although  Lord  Tenterden,  C.  J.,  on  several  occasions, 
both  before  and  since  the  case  of  Cromack  v.  Heathcote,  expressed  at 
Nisi  Prius,  a  contrary  opinion ;  (d)  yet  it  is  now  clearly  settled  that  the 
privilege  of  professional  confidence  is  not  limited  to  cases,  in  which 
a  suit  is  in  contemplation,  (e)  but  that  the  client's  privile^  extends 
much  beyond  communications  in  respect  of  a  suit.  (/)  Thus,  where 
it  was  proposed  to  ask  an  attorney  whether  a  person  had  not 
applied  to  him  to  draw  a  conveyance ;  Parke,  J.,  refiised  to  allow 
the  question  to  be  asked,  saying,  *^  I  am  of  opinion  that  the  pri- 
vilege applies  to  all  cases,  where  the  client  applies  to  the  attorney 
in  his  professional  capacity,  and  an  appUcation  to  draw  a  deed  is, 
I  think,  of  that  description."  {g) 


(w)  Baugb  r.  Cradocke,  1  M.  &  Rob. 
182,  Patteson.  J.  Cleye  e.  Powel,  1  M.  & 
Rob.  228,  Lord  Denman,  C.  J.,  saying, 
**  either  partj  has  a  right  to  the  disclosure.'* 

(«)  Perry  v.  Smith.  9  »L  &  W.  681, 
per  Parke,  B.  ;  in  which  case  it  was  held 
that  the  same  attorney  having  been  cm- 
ployed  upon  the  sale  of  an  estate  by  the 
vendor  and  purchaser,  a  communication 
from  the  purcnascr  to  the  attorney,  asking 
him  for  time  to  pay  the  purchase  money,  was 
not  privileged.  See  Griffith  o.  Davies,  per 
Parke,  J.,  ante,  p.  904,  note  (u). 

(y)  Phillipps  on  Evidence,  7th  ed.  143. 

{z)  2  Brod.  &L  Bing.  4. 

(a)  Richardson,  J. 

(6)  6  Madd.  47. 

(c)  And  from  the  cases  of  Brard  o. 
Ackerman,  5  Esp.  120,  and  Robson  o. 
Kemp,  5  Esp.  52,  it  appears  that  I^rd 
£llenborougb,C.J.,was  or  the  same  opinion. 


(d)  Wadsworth  o.  Hamshaw,  2  Brod.  & 
Bing.  5,  note  (a).  Manning's  Dig.  374. 
Williams  V.  Mundie,  R.  &  M.  N.  P.  C. 
34. 

(e)  1  Phill.  Ev.  168. 

(/)  The  opinion  of  Lord  Chancellor 
Brougham,  Tindal,  C.  J.,  Lord  Lyndhurst, 
C.  B..  and  Parke,  B.,  in  Oreenough  v. 
Oaskell,  Mylne  &  R.  98,  as  stated  4  B.  & 
Ad.  876,  per  Parke,  B. 

(  g)  Doe  d.  Shellard  v.  Harris,  5  C.  & 
P.  592.  The  learned  Baron  also  held 
in  the  same  case  that  the  attorney  could 
not  be  asked  whether  the  party  had  asked 
his  advice  for  a  lawful  or  for  an  unlawful 
purpose,  saying,  "  there  is  a  groat  deal 
of  oifficulty  in  the  witness's  disclosing  whe- 
ther the  conference  between  him  and  his 
client  was  for  a  lawful  or  unlawful  purpose, 
without  one  being  told  what  it  was.  It 
might  be  that  the  party  asked  if  a  particular 
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In  A  late  case,  (A)  Alderson,  B.,  said,  '*  The  rule  seems  to  be 
correlative  with  that  which  governs  the  summary  jurisdiction  of  the 
Courts  over  attomies.  In  Ex  parte  Aitken^ijl)  that  rule  b  laid 
down  thus :  '  Where  an  attorney  is  employed  in  a  matter  wholly 
unconnected  with  his  professional  character,  the  Court  will  not  in- 
terfere in  a  summary  way  to  compel  him  to  execute  fietithfully  the 
trust  reposed  in  him ;  but  where  the  employment  is  so  connected 
with  his  professional  character,  as  to  afford  a  presumption  that  hia 
character  formed  the  ground  of  his  employment  by  the  client,  there 
the  Court  will  exercise  this  jurisdiction.'  So  where  the  communi- 
cation made  relates  to  a  circumstance  so  connected  with  the  em- 
ployment as  an  attorney,  that  the  character  formed  the  ground  of 
the  communication,  it  is  privileged  from  disdosure."  Thus  com- 
munications made  in  relation  to  Uie  sale  and  purchase  of  estates  are 
protected ;  an  attorney,  therefore,  who  has  been  employed  in  the 
purchase  and  sale  of  estates,  cannot  be  asked  as  to  a  communication 
made  to  him  by  the  party  who  employed  him.  {j)  So  an  attorney 
who,  being  resorted  to  by  a  borrower  to  raise  money  for  him,  peruses 
on  die  part  of  the  proposed  lender,  the  abstracts  of  the  borrower, 
is  not  allowed  to  give  evidence  concerning  them,  {k) 

A  communication  made  to  a  solicitor,  if  confidential,  is  privileged  in 
whatever  form  made,  if  it  would  be  privileged  when  communicated  in 
words  spoken  or  written,  it  will  be  privileged  equally  when  conyeyed 
by  means  of  sight  instead  of  word&  (J)  r  or  the  pnvilege  extends  to 
all  knowledge  that  the  attorney  obtains,  which  he  would  not  have 
obtained  but  for  his  being  consulted  professionally  by  his  client.  (») 

An  attorney  will  not  oe  allowed  to  produce  a  deed  which  has 
been  deposited  with  him  confidentially  in  his  professional  cha- 
racter :  and  if  the  deed  has  been  obtained  out  of  his  hands,  for 
the  purpose  of  being  produced  in  evidence  by  another  witness,  it 
cannot  be  received.  Thus  a  copy  of  a  deed  which  bad  been  ob- 
tained fix>m  one  who  had  formerly  been  entrusted  with  the  original 
in  his  professional  character  as  an  attorney,  is  not  good  sccondarj 


thing  ooold  legally  be  done.*'  The  learned 
Baion  also  said,  that  Williams  v.  Mundie 
was  overruled  by  Greenongh  v.  Gaskell. 
In  Bowman  e.  Morton,  5  C.  &  P.  177, 
Tindal,  C.  J^  held  tliat  a  oonyersation 
between  a  dient,  who  afterwards  became 
bankrupt,  and  his  attorney's  clerk  on  the 
subject  of  his  afiairs  was  a  privileged  com- 
munication, and  could  not  be  given  in 
evidence  in  an  action  by  his  assignees  for 
the  pvpose  of  showing  his  motives. 

(A)  Turquand  e.  Knight.  2  M.  &  W.  98. 

(i)  4  B.  &  Aid.  47.  See  also  Expartt 
Teatman,  4  Dowl.  P.  R.  304. 

(A  Mynn  e.  Joliffe,  1  M.  &  Rob.  326, 
Littledale,  J. 

(A)  Doe  d,  Peter  v.  Watkins,  3  Bingb. 
N.  C.  421,  and  per  Tindal  C.  J.,  ^  It 
would  be  of  dangerous  consequence  if  where 
the  same  professional  man  is  resorted  to  by 
lender  and  borrower  be  b  permitted  to 
disclose  the  communications  made  to  him 
on  either  side."  And  see  Taylor  v.  Black- 
low,  3  Bmg.  N.  C.  236. 

[J)  I  PbiU.  £v.  I()9,  citing  Robson  c. 


Kemp,  5  Esp.  R.  54,  where  it  wMhdd  thac 
an  attorney  could  not  ^ive  evideaoe  as 
to  the  &ct  of  the  destructioa  of  an  iiisli«- 
ment,  which  he  had  been  admitted  in  cohS- 
denoe  to  see  destrmred.  In  Wheatley  e. 
WaUams,  1  M.  &  W.  633,  it  washed  thai 
an  attorney  is  not  compellable  to  state 
when  examined  as  a  witness,  whether  a 
document  shown  to  him  by  his  client  jm  the 
course  of  a  professional  interview,  was  then 
in  the  same  state  as  when  produced  on  the 
trial,  e.  ^,  whether  it  was  then  stamped  ornot ; 
and  per  Lord  Abinger,  C.  B.,  **  onppoeeM 
attorney,  when  searching  for  a  deed  beloiy- 
in^  to  his  client,  found  another  deed  which 
might  operate  to  the  client's  prejudicev  caa 
it  be  said  that  be  would  oe  bound  to 
produce  it  ?  If,  therefore,  a  docvment  be 
exhibited  to  the  attorney  in  ponoance  of  a 
confidential  consultation  with  his  client,  all 
that  appears  on  the  face  of  such  documeMt 
is  a  part  of  the  confidential  communication." 
(m)  Per  Alderson,  B.,  in  Wheath7  ol 
Williams,  tupra. 
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evidence  against  his  client  (n)     But  this  case  has  been  doubted,  {nn)  Doe  v.  Seaum. 
Where  a  vendor  had  a  draft  of  conveyance  made  by  his  own  at- 
torney, from  which  the  deeds  were  anerwards  prepared,  and  the 
attorney  was  paid  for  this  business  by  the  venoor  and  purchaser 
in  moiedes  by  agreement,  but  the  latter  employed  an  attorney 
on  his  own  part  to  look  over  the  draft ;  which  remained  afterwards 
with  the  vendor's  attorney ;  the  Court  of  Kind's  Bench  held  that 
such  draft  was  confidentially  deposited  with  the  latter  by  the  pur- 
chaser as  well  as  the  vendor,  and  could  not  be  produced  on  a  trial 
against  the  interest  of  the  purchaser's  devisees,  though  vdth  the 
consent  of  the  vendor  and  nis  attorney,  (o)     And  even  if  an  at-  Nixoa  v. 
tomey  has  on  one  occasion  produced  a  aeed  entrusted  to  him  by  a  Mayoh. 
client  under  the  erroneous  compulsion  of  one  tribunal,  he  will  not 
be  bound  to  produce  it  before  another  tribunal.    An  attorney  who 
bad  received  a  deed  from  his  client,  had  been  compelled  to  pro- 
duce it  by  commissioners  of  bankrupt,  and  had  afterwards  received 
it  back  from  them  under  an  undertaking  to  produce  it  again  if  re- 
quired; but  Tindal,  C.  J.,  held  that  the  production  of  the  deed 
had  originally  been  improperly  obtained  fix>m  the  vdtness  by  the 
commissioners,  and  that  he  might  refuse  to  produce  it  in  an  action 
brought  by  the  assignees  of  the  bankrupt,  under  whose  commission 
he  had  been  compeUed  to  produce  it  {p) 

So  on  a  prosecution  for  the  foi^ry  of  a  promissory  note,  an  flottth'scMo. 
attorney  who  had  acquired  possession  of  the  note  in  his  professional  Forged  note, 
character  fiY>m  the  prisoner,  was  not  compelled  or  allowed  to  produce 
it,  altiiough  subpcenaed  so  to  do,  and  although  he  was  not  employed 
professionally  for  the  prisoner  at  the  trial,  out  was  originally  con- 
sulted about  the  note,  for  the  purpose  of  suing  the  party  upon  it 
whose  name  was  charged  to  be  forged,  {q)  But  this  case  has  since  Avery's  csm. 
been  doubted.  On  an  indictment  for  foiging  a  will  a  solicitor  stated  Forged  will 
that  he  was  applied  to  by  the  prisoner  to  act  as  his  solicitor  in  raising 
some  money;  and  that  he  was  the  solicitor  of  the  prisoner  in  raising  the 
money  as  well  as  of  Williams  in  the  advance  of  it ;  that  the  prisoner 
made  an  application  to  him ;  it  was  objected  that  this  was  a  privi- 
leged communication,  as  the  party  was  the  solicitor  for  the  prisoner, 
and  the  preceding  case  was  relied  upon.  Patteson,  J.,  *'  I  think 
that  the  case  citea  is  not  law ;  and  uat  the  solicitor  may  be  ex- 
amined to  show  what  was  the  transaction  between  the  parties,  and 
what  led  to  that  transaction ;  but  I  will  reserve  the  point  for  the 
consideration  of  the  Judges,  if  I  should  hereafter  think  it  necessary 
to  do  so."  The  witness  then  stated  that  the  prisoner  proposed  to 
mortgage  some  land,  which  had  been  left  him  by  his  aunt,  and  tiiat 
the  prisoner  told  him  the  title  deeds  had  been  burnt,  but  that  he 
gave  him  a  paper  which  he  said  was  his  aunt's  will.  It  was  again 
objected  that  as  the  will  had'  been  delivered  to  the  witness  by  the 


(•)  Fiaher  «.  Heming,  Ma  1  PhiL  Et. 
170,  Bayley,  J.  See  iIm  Copeland  o. 
Watts,  1  Stark.  N.  P.  C.  93. 

(im)  *'  I  bave  alw&yg  doubted  tbe  cor- 
rectneis  of  tbat  nilinff .  Wbefe  an  attorney 
intrusted  confidentially  witb  a  document, 
communicates  the  contents  of  it,  or  suffers 
anotber  to  take  a  copy,  surely  tbe  secondary 
eyidence  so  obtained  may  be  produced. 
SuDpose  tbe  instrument  were  CTcn  stolen, 
ana  a  correct  cop^r  taken,  would  it  not  be 
reasonable  to  admit  it  ?"  per  Parke,  B.,  in 


Lloyd  9.  Moetyn,  10  M.  &  W.  478,  wbere 
it  was  beld  tbat  a  copy  examined  with  a 
bond,  produced  for  the  purpose  of  admission 
under  a  judge's  order,  was  admissible,  al- 
though the  attorney  who  held  the  bond  was 
not  bound  to  produce  it  on  the  triaL 

(o)  Doe  d.  Strode  r.  Seaton,  2  A.  &  E. 
171. 

(  p)  Nixon  0.  Mayoh,  1  M.  &  Rob.  76. 

(o)  Rex  V.  Smith,  cor.  Holroyd,  J., 
MS.  1  PhiL  Ev.  171. 
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prisoner  while  he  was  attorney  for  the  prisoner,  he  ought  not  to 
produce  it ;  Patteson,  J.,  '*  I  think  he  is  bound  to  do  it"  The  will 
was  produced  and  read,  and  it  was  the  will  that  was  alleged  to  be 
foiled  (r) 

In  the  case  of  Rex  v.  Dixon  (s)  it  was  held  by  Lord  Mansfield, 
and  the  rest  of  the  Court,  that  an  attorney,  who  had  been  serred 
with  a  subpoena  duces  tecum  out  of  the  crown-office  to  produce  cer- 
tain vouchers  which  his  client,  a  Mr.  Peach,  had  eznibited  and 
relied  upon  before  a  Master  in  Chancery,  and  which  subpoena  had 
been  served  on  the  attorney  in  order  to  found  a  prosecution  fi)r 
foi]gery  against  his  client,  was  not  bound  to  produce  these  requited 
vouchers,  {t)  A  barrister  cannot  be  called  to  prove  what  was  stated 
by  him  on  a  motion  before  the  Court  (u)  And  the  Attorney- 
General,  if  questioned  as  to  the  reasons  for  filing  an  ex  officio  in- 
formation, may  refuse  to  answer,  (f?) 

The  privilege  does  not  attach  to  everything  which  the  client  says 
to  his  attorney ;  the  test  is,  whether  the  communication  is  necessaiy 
for  the  purpose  of  carrying  on  the  proceeding  in  which  the  attorney 
is  employea ;  if  it  is  necessary  it  becomes  privileged,  {w)  but  if  it  is 
not  it  may  be  disclosed.  Thus  an  attorney  may  be  examined  like 
any  other  witness  to  a  &ct  which  he  knew  before  his  retainer,  that 
is  before  he  was  addressed  in  his  professional  character,  (x)  or  where 
he  has  made  himself  a  party  to  the  transaction,  {y)  or  where  he  is 
questioned  to  a  collateral  fact  which  he  might  have  known  without 
being  intrusted  as  the  attorney  in  the  cause,  (z)  Thus  he  may  prove 
his  client's  handwriting  though  the  knowledge  was  obtained  fi:T>m 
witnessing  his  execution  of  the  bail  bond  in  the  action,  (a)  And  he 
may  be  called  to  prove  his  client's  identity.  (6)    And  if  he  is  a  sub- 


(r)  Reg.  e.  Avery,  8  C.&  P.  596.  The 
indictment  charged  the  intent  to  be  to  de- 
fraud Williams  and  the  attorney  in  different 
ooonts.  The  prisoner  was  convicted,  bat  no 
sentence  passed  on  the  indictment  for  forgery, 
the  prisoner  being  sentenced  on  an  indictment 
chsr^if  the  transaction  as  a  false  pretence. 
Mr.  rhiUipps,  vol  ],  p.  171,  observes, that 
'*  the  distinction  between  this  case  and  Rex 
V.  Smith  is  obvious.  In  Reg.  v.  Ayerj, 
the  prisoner  deposited  the  instrument  m 
the  hands  of  his  solicitor,  not  with  refer- 
ence to  a  suit,  nor  with  reference  to  any  trans- 
action resting  solely  between  themselves, 
but  for  the  purpose  of  a  money  transaction 
between  himseif  and  a  third  person,  and  to 
be  disclosed  and  communicated  to  that 
person.  In  the  case  of  Rex  v.  Smith, 
on  the  contrary,  the  instrument  was  depo- 
sited with  the  solicitor  for  the  purpose 
of  a  suit  in  which  he  consulted  him  profes- 
sionally as  a  matter  in  confidence  between 
him  and  his  solicitor,  and  solelv  for  his  own 
interest  The  two  cases,  therefore,  are 
not  inconsistent,  and  the  one  does  not  over- 
rule the  other.** 

(f)  3  Burr.  1687,  dted  by  Lord  Ellen- 
borough  in  Amev  o.  Lon?,  9  East,  486. 

(<)  See  also  Laing  e.  Btfclay,  3  Stark. 
38,  where  it  was  held  by  Abbott,  C.  J., 
that  a  solicitor  under  a  commission  of 
bankrupt  was  not  bound  to  produce  the 
proceedings  under  the  commission  in  a  col- 
lateral action,  where  the  production  might 


tend  to  the  detriment  of  his  clients; 
also  Harris  v.  Hill,  3  Stark.  N.  P.  C.  140. 
S.  C.  1  Dowl.  &  Ry.  N.  P.  C  17.  Rex 
e.  Upper  Boddington,  8  Dowl.  &  Ry.  726. 

(«)  Curry  e.  Walter,  1  Esp.  456.  car, 
Evre,  C.  J.,  who  said  it  was  at  the  option 
of  counsel  whether  ho  would  give  his  tes- 
timony or  not.  A  Court  of  equity  will 
compel  the  production  of  a  case  submitted 
to  counsel,  but  not  his  opinion  on  it.  Pres- 
ton 9.  Carr,  1  Younge  &  Jervis^  175. 

(e)  Rex  V,  Borne,  11  St.  Tr.  283. 

(w)  Per  curiam  GiUard  o.  Bates,  6  M. 
&  W.  547.  There  an  attorney  was  soed  far 
work  and  labour  in  issuing  an  execotioo. 
and  the  defence  was  that  he  was  employed 
by  B.,  and  not  by  the  defendant,  and  it  was 
held  that  the  plaintiff*s  agent,  an  attorney, 
might  be  asked  whether  the  plaintiff  knd 
not  said,  on  introducing  B.  to  him,  tkat  he, 
the  plamtiff,  had  been  employed  by  B.  to 
issue  the  execution  in  question,  and  thai 
this  was  not  a  privileged  commnnicatioD. 

(x)  Cuts  e.  Pickering,  1  Vent.  197. 
Lord  Say  and  Scale's  case,  10  Mod.  41.  1 
PhiL  Ev.  166. 

(y)  DuiBn  r.  Smith,  Peake  N.  P.  C. 
108.    Robson  e.  Kemp,  5  Esp.  53. 

(z)  Bull.  N.  P.  284.     1  Phil.  Ev.  175. 

(a)  Hnrd  o.  Moring,  1  Carr.  &  P.  372., 
ruled  by  Abbott,  C.  J. 

(A)  Studdy  e.  Saunders.  2  Dow.  &  Ry. 
347,  but  see  Parkins  o.  Hawkshaw,  2  Stark. 
N.  P.  C.  239. 
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scribing  witness  to  a  deed  he  may  be  examined  concerning  the 
execution,  (c)  Or  if  the  question  he  about  a  razure  in  a  deed  or 
will,  he  may  be  examined  whether  he  had  ever  seen  such  deed  or 
will  in  other  plight,  for  that  is  a  fact  of  his  own  knowledge ;  (d)  but 
he  ought  not  to  be  permitted  to  discover  any  confessions  which  his 
client  may  have  made  to  him  on  such  head,  (e)  So  if  the  attorney 
were  present  when  his  client  was  sworn  to  an  answer  in  Chancery, 
upon  an  indictment  for  penury  he  would  be  a  witness  to  prove  the 
fact  of  taking  the  oath,  for  it  is  a  fact  in  his  own  knowledge,  and  no 
matter  of  secresy  committed  to  him  by  his  client  (/)  So  the  at- 
torney of  one  of  the  parties  may  be  examined  as  to  the  contents  of  a 
written  notice  which  had  been  received  by  him  in  the  course  of  a 
cause,  requiring  him  to  produce  papers ;  (g)  for  the  privilege  only 
extends  to  confidential  communications  from  the  client,  and  not  to 
those  frt)m  collateral  quarters,  although  made  to  him  in  consequence 
of  his  character  as  an  attorney.  (A)  So  an  attorney  conducting  a 
cause  in  (Jourt  may  be  called  as  a  witness  by  the  opposite  side,  and 
asked  who  employs  him,  in  order  to  show  the  real  party,  and  so  let 
in  his  declarations,  (t)  So  an  attorney  may  be  callea  and  asked 
whether  he  has  not  a  particular  document  in  his  possession,  notice 
to  produce  having  been  given,  in  order  to  let  in  secondary  evidence 
if  the  document  is  not  produced,  (j)  So  an  attorney  who  prepares 
deeds  which  are  granted  on  an  usurious  consideration,  may  be  called 
as  a  witness  to  prove  the  usury :  for  that  does  not  come  to  his  know- 
ledge in  the  character  of  an  attorney,  he  being  as  it  were  a  party  to 
the  original  transaction,  {k)  And  where  an  action  on  a  promissory 
note  had  been  compromised  by  the  defendant's  paying  part  of  the 
money  and  giving  a  warrant  of  attorney  to  confess  judgment  for  the 
residue,  and  in  the  interval  between  the  time  when  the  warrant  of 
attorney  was  given,  and  the  time  the  money  became  due  according 
to  the  defeasance  thereof,  the  plaintiff  told  his  attorney  in  the  suit^ 
that  he  was  glad  it  was  settled,  for  that  he  had  not  given  considera- 
tion for  the  note,  and  he  knew  it  was  a  lottery  transaction :  it  was 
held,  that  the  attorney  was  admissible  to  prove  this  conversation  in 
an  action  to  recover  back  the  money,  (t)    The  communication,  said 
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(c)  Doev.  Andrews,  Cowp.  846.  Rob* 
son  9.  Keinp.  4  Etp.  235  S.  C.  5  Eip. 
52.  For  if  an  attorney  pats  his  name  to 
an  instrument  n  a  witness,  be  makes  him- 
self thereby  t  public  roan,  and  is  no  longef 
clothed  with  the  character  of  an  attorney : 
his  siffnatiire  binds  him  to  disclose  what 

Sassed  at  the  execution  of  the  instrument, 
at  not  what  took  place  in  the  concoction 
and  preparation  of  the  deed :  by  Lord  £1- 
lenborough,  5  Esp.  54. 

(d)  But  See  wbeatley  v.  Williams.  I  M. 
&  yf,  533,  anUt  p.  906,  note,  where  it  was 
said  that  this  passu^e  must  apply  to  a  case 
where  an  attorney  has  his  knowledge  inde- 
pendently of  any  communication  ^om  his 
client. 

(«)  Bull-  N.  P.  284. 

(/)  Bull.  N.  P.  284,  285.  But  he  is 
not  bound  to  speak  to  the  particulars  of  a 
bill  of  exchange  intrusted  to  hint  by  his 
client ;  for  the  existence  of  such  a  bill  is 
not  a  mere  fact,  but  consists  of  circum- 
stances, which  he  came  to  be  acquainted 
with  from  the  deliTery  of  the  bill  to  him 


by  bis  client.  Brard  v,  Ackemani  by  Lord 
£filenborough,  5  Esp.  120. 

(g)  Spencely  v.  Schulenborgli,  f  £ast| 
367. 

(A)  So  (tenMe)  a  letter  written  by  an 
attorney  to  his  client,  and  produced  with 
the  client*s  signature  endorsed  upon  it,  is 
evidence  against  the  client  Assignees  of 
Meyer  v.  Sefton,  2  Stark.  N.  P.  C.  274. 
So  an  admission  of  a  debt  made  by  an  at- 
torney to  the  adverse  partT,  by  direction  of 
his  client,  is  not  privilegeo.  Turner  0.  Rail- 
ton,  2  Esp.  474. 

(t)  Levy  V.  Pope,  Moo.  &  MaL  41 0| 
Parke,  J. 

(j)  Bevan  o.  Waters,  Moo.  &  Mai.  235| 
Best,  C.  J.  So  an  attorney's  clerk  may  be 
asked  wheUier  he  has  not  received  a  par- 
ticular  paper  from  his  client  Eicke  0. 
Nokes.  Moo.  &  Mai.  303,  Lord  Tenterden, 
C.  J. 

(k)  Duffin  o.  Smith,  Peake  N.  P.  O. 
108,  by  Lord  Kenyon. 

(/)  Cobden  v.  Kendrick,  4  T.  It.  432. 
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Lord  Kenyon,  was  not  made  by  the  client  in  confidence  as  ioaCrnc- 
tions  for  conducting  his  cause ;  on  the  contrary,  the  purpose  in  view 
had  been  already  obtained,  and  what  was  saia  was  in  exultation  to 
his  attorney  for  having  before  deceived  him  as  well  as  his  adveisaiy, 
and  for  havine  obtained  his  suit 

Where  a  prisoner  being  in  custody  on  a  charge  of  forsery  wrote  a 
letter  to  a  person,  desiring  him  to  ask  Mr.  6.  or  any  other  scdicitory 
whether  the  punishment  of  forging  a  bill  is  the  same  where  the 
name  of  the  parties  are  entirely  fictitious,  as  where  the  names  are 
those  of  real  persons ;  it  was  field  that  diis  letter  was  not  a  pri- 
vileged communication,  as  the  relation  of  client  and  attorney  did 
not  exist  between  the  prisoner  and  G.  (m) 

The  privilege  is  also  confined  to  communications  to  the  at- 
torney in  his  character  of  attorney ;  and,  therefore,  a  oommunica- 
tion  made  to  him,  or  question  asked  him  bv  his  client,  not  for  the 
purpose  of  getting  his  legal  advice,  but  to  ootain  information  as  to 
a  matter  of  fact,  is  not  privileged.  As  where  a  client  adced  his 
attorney  whether  he  coula  safely  attend  a  meeting  of  his  creditors, 
called  on  the  attorney's  suggestions,  and  the  attorney  advised  him 
to  remain  at  his  office  for  the  present,  and  he  accordingly  remained 
there  two  hours  to  avoid  being  arrested ;  it  was  held  that  the  at- 
torney might  prove  all  these  facts,  in  order  to  show  an  act  of 
bankruptcy,  in  an  action  by  his  client's  assignees,  (n)  So  in  the 
case  of  jitmesley  v.  Lord  jtiwleteay  (o)  it  was  held,  that  a  conven»- 
tion  which  paraed  between  Lord  A.  and  his  atttomey  twenty  years 
ago,  respecting  the  prosecution  of  the  plaintiff  for  murder,  was 
not  privileged,  since  it  was  not  matter  of  professional  confidence. 

If^  an  attorney  or  counsel  be  called  by  his  own  client  to  give 
evidence  he  is  not  privileged  firom  cross-examination  on  the  same 
matter  as  to  which  he  was  examined  in  chie^  although  it  were  a 
confidential  communication  made  professionally;  but  the  croB»- 
examination  must  not  extend  beyond  that  matter*  (p) 

There  are,  besides  these  professional  communications,  a  number 
of  cases  of  a  particular  description,  in  which,  for  reasons  of  poUic 
policy,  information  is  not  permitted  to  be  disclosed.  Courts  cf 
justice  will  not  permit  .witnesses  to  be  asked  the  names  of  those, 
from  whom  they  receive  information  as  to  firauds  on  the  revenue,  (q) 
In  all  the  trials  for  high  treason  of  late  years^  the  same  course  has 
been  adopted ;  and  if  parties  were  willing  to  disclose  the  sources  of 
their  information,  they  would  not  be  sufiered  to  do  it  by  the 
Judges,  (r)  '^  If  the  name  of  an  informer,"  said  Buller,  J.,  in 
Harifft  case,  '^  were  to  be  disclosed,  no  man  would  make  a  discovervy 
and  public  justice  would  be  defeated."  And  this  privilege  not  only 
protects  the  actual  informer  himself,  but  those  questions,  which  tend 
to  the  discovery  of  the  channels  by  which  the  disclosure  was  made 
to  the  officers  of  justice,  are  not  permitted  to  be  asked.  Thus  a 
person  who  has  been  employed  to  collect  secret  information  for  the 
Agent  of  go-     executive  goverment,  or  for  the  service  of  the  police,  is  not  al- 


Crosi-exnmi- 
nation  of  an 
attorney. 


InuinnerB. 


(m)  Hex  9.  Brewer,  6  Q,  &  F.  363, 
Paik.  J.  A.  J. 

(«)  Bknmwell  v.  Lucas,  2  B.  &  C  745. 

(o)  9  St.  Tr,  391,  before  the  Barons  of 
the  Ezdieauer  in  Ireland,  1743. 

ip)  VaUlant «.  Dodemead,  2  Atk.  524. 

(«)  By  Dallas,  C.  J.,  in  Home  e.  Ben- 
tinck,  2  Brod.   &  Bing.    162.    Har<^*8 


case,  24  Uow.  St.  Tr.  753.  But  where  a 
person  oiBcioasIy  interferes  to  inform  aay 
of  the  constituted  authorities  of  alleged 
abuses,  the  oommimication  is  not  uii^ileged ; 
and  if  untrue,  may  be  considered  maKciow 
and  actionable.  Robinton  r.  May.  2 
Smith,  3. 
(r)  2  Brod.  &  Bing.  162. 
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▼ennnent  or 


lowed  to  reveal  the  name  of  his  employer,  or  the  nature  of  the  ^«riini« 
connexion  between  them;  (i)  or  the  names  of  any  persons  to  ^^^' 
whom  he  has  communicated  his  information  for  the  puipose  of  its 
being  transmitted,  {i)  whether  those  persons  were  magistrates,  or 
concerned  in  the  administration  of  goTemment,  or  were  merely  the 
channel  through  which  information  was  conveyed  to  government  (») 

Upon  the  same  ground  the  Attorney- General  of  Upper  Canada  Official  com- 
was  not  allowed  to  be  asked  as  to  the  nature  of  a  communication  mnnications. 
made  by  him  to  the  governor  of  the  province.  {f>)    So  the  orders 
given   b^  the  governor  of  a  foreign  colony  to  a   military  officer 
under  his  command,  oij^ht  not   to  be  produced,  {w)    So  Abbott, 
C.  J.,  refused  to  admit  m  evidence  the  report  of  a  military  Court 
of  inquiry,  in  an  action  of  libel  by  an  officer,  respecting  whose 
conduct  the  Court  had  been  appointed  to  inquire ;  and  nis  deci- 
sion was  confirmed  on  error  in  the  Exchequer  Chamber,  {x)    And 
Lord  EUenborough,  C.  J.,  would  not  permit  the  contents  of  a  letter, 
written  by  an  agent  of  government  to  Jx>id  Liverpool,  then  secre- 
tary of  state,  or  his  Lordship's  answer,   to  be  produced  as  evi- 
dence, {y)     In  WaUofCi  case,  an  officer  of  the  Tower  of  London  Questions  eon 
was  not  allowed  to  prove  that  a  plan  of  the  Tower,  produced  by  tnry  to  state 
the  defendant,  was  accurate.  (2)  policy. 

But  a  letter  written  by  a  private  individual  to  a  public  officer  (the 
chief  secretary  of  the  postmaster-general)  complainmgof  the  miscon- 
duct of  a  person  under  him,  does  not  fall  withm  the  preceding  cases. 
Thev  were  all  cases  of  communications  made  by  and  between 
ministers  and  officers  of  government,  and  in  the  course  of  the  dis- 
chaige  of  a  public  dut^  by  the  person  making  the  communication. 
Here  the  letter  was  wntten  by  a  private  individual,  having  no  public 
duty  in  writing  it  (6) 

m  the  case  of  the  Seven  Bishops,  the  clerk  of  the  privy  council  Tran«u;tionf 
was  compelled  to  state  what  yasaed  in  the  council  chamber,  and  ^J"^^  ^^^^^^ 
even  what  was  said  by  the  King  himself,  although  the  counsel  for 
the  crown  objected  to  it.  (c)  And  the  same  evidence  was  allowed 
in  Lord  Strafford's  case,  (d)  But  in  Layers  case,  (e)  it  seems  to 
have  been  considered  that  the  minutes  taken  before  the  privy 
council  were  not  to  be  divulged ;  and  the  two  other  cases  above 
cited  were  decided  under  the  strong  feelinffs,  which  the  circum- 
stances of  the  times  had  produced,  and  the  htter  in  particular  has 
been  considered  as  a  very  unwarrantable  departure  from  law  and 
justice,  (f) 

A  clerk  attending  upon  a  grand  jury,  shall  not  be  compelled  to  Onmdjarj. 
reveal  that  which  was  given  them  in  evidence ;  {g)  and  the  iurors 
themselves  are  bound  oy  oath  not  to  disclose  what  passes  before 
them ;   but  it  has  been  neld  that  a  grand  juryman  may  be  called 

(«)  24  How.  St.  Tr.  763.     1  Phill.  Ev.  2  Brod.  &  Bing.  130. 
178.  iy)  Anderson  V.  Hamilton,  (n.)  1  Brod. 

(0  24  How.  8t  Tr.  811.  &  Bing.  156. 

(«)  By  Abbott,  J.»  in  Rex  v.  Watson,  (z)  2  Stark.  148. 

2  Stark.  13a    Stone's  case,  as  cited  by  (&}  Blake  v.  PiUbld,  1  M.  &  Bob.  196, 

Lord  Ellenborouffh,  C.  J.,  ibid.  Taunton,  J. 

(p)  Wyattr.  Gore,  Holt.  N.  P.  C.  299,  (c)  4  St.  Tr.  346. 

ruled  by  Gibbs,  C.  J.     1  PhiU.  £t.  181.  (df)  1  St  Tr.  723. 

Om )  Cooke  e.  Haxwell,  2  Stark.  N.P.C.  (e)  6  St.  Tr.  288. 

186.  (/)  1  PWl.  Ev.  182. 

(x)  Home  p.   Lord  F.  C.   Bentinck,  (p)  12  Vin.  Abr.  Evidence  B.,  a,  6. 
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to  prove  who  was  the  prosecutor  of  an  indictment ;  for  it  is  ft 
question  of  fact,  the  disclosure  of  which  does  not  infringe  on  his 
oath.  (&)    But  where  the  grand  jury  returned  a  bill  of  indictment 
containing  ten  counts  for  forging  and  uttering  the  acceptance  of  a 
bill  of  exchange  with  an  indorsement  ^'  a  true  bill  on  both  coants  f 
Patteson,  J.^  would  not  allow  one  of  the  grand  jury  to  be  called  as  a 
witness,  after  the  prisoner's  trial  had  commenced,  and  after  the  grand 
jury  had  been  oischarged,  to  explain   their  finding,  (t )     And  the 
Court  of  King's  Bench  have  refused  to  receive  an  affidavit  from  a 
grand  juryman  as  to  the  number  of  grand  jurors,  who  concurred  in 
finding  a  bill.  (J) 
Evidence  be-         But  where  a  gentleman  of  the  grand  juiy  heard  a  witness  swear 
fore  the  grand   j^  Court,  uoon  the  trial  of  a  prisoner,  directly  contraiy  to  the  evi- 
^"^'  dence  whicn  he  had  given  before  the  grand  jury ;   and  he  imme- 

diatelv  communicated  the  circumstance  to  the  Judge,  who,  upon 
consulting  the  Judge  in  the  other  Courts  was  of  opinion  that  pablic 
justice  in  this  case  required  that  the  evidence  whicn  the  vdtness  had 
given  before  the  grand  jury  should  be  disclosed ;  and  the  witness  was 
committed  for  perjury  to  be  tried  upon  the  testimony  of  the  gentle^ 
men  of  the  grand  jury.  It  was  held  that  the  object  of  this  conceal- 
ment was  only  to  prevent  the  testimony  produced  before  them  finom 
being  contraoictea  by  subornation  of  peijury  on  the  part  of  the 
persons  against  whom  bills  were  found.  This  was  a  privilege  which 
might  be  waived  by  the  crown,  (i) 
A  witness  may  in  Watsons  case,  (I)  a  witness  was  questioned  by  the  counsel  for 
^ "K®??****  *^®  prisoner  as  to  his  having  produced  and  read  a  certain  writing 
^e'grand  before  the  grand  jury,  and  Lord  EUenborough,  C.  J.,  said,  "  He  had 
considerable  doubt  upon  the  subject}  he  remembered  a  case  in 
which  a  witness  was  questioned  as  to  what  passed  before  the  grand 
jury,  and  though  it  was  a  matter  of  consideiable  importance,  he  was 
permitted  to  answer."  But  it  has  since  been  held  that  a  witness  for 
the  prosecution  in  a  case  of  felony  may  be  asked  on  cross-examina- 
tion whether  he  has  not  stated  certain  facts  before  the  grand  joiy, 
and  that  the  witness  is  bound  to  answer  the  question^  («r) 

A  witness  was  not  allowed  by  Lord  EUenborough  to  be  asked 
as  to  the  expressions  or  arguments  which  a  member  of  the  House 
of  Commons  had  made  use  of  in  the  House ;  for,  said  his  Lotd- 
ship,  it  would  be  a  breach  of  duty  in  the  witness  (who  was  a 
member  himself),  and  a  breach  of  his  oath,  to  reveal  the  ooundb 


jury 


House  of 
Commons* 


(A)  Sykes  v.  Dunbar,  Selw.  N.  P.  1059, 
per  Kenyon,  C.  J. 

(t)  Reg.  e.  Cooke,  8  C.  &  P.  582. 

( j)  Rex  0.  Marsh,  6  A.  &  E.  236. 

(k)  Christianas  Note,  4  Bl.  Com.  126. 
There  appears  to  be  very  little  weight  in  the 
reason  assigned  for  the  concealment  even 
before  the  Prisoner*s  Counsel  bill  passed, 
because  the  prisoner  had  in  far  the  greater 
number  of  cases  heard  the  evidence  of  Vie  wit- 
nesses before  the  magistrate,  and  there  is  still 
less  weight  now  since  the  prisoner  is  entitled 
to  copies  of  the  depositions.  And  the  oath 
itself  seems  not  to  apply  to  the  facts  proved 
before  the  grand  jury ;  as  far  as  regards 
this  subject,  it  is  **  the  King's  counsel, 
your  fellows  and  your  own  you  shall  keep 
secret"    4  Chitt.  Cr.  L.  1 83.    C.  S.  G. 


(i)  32  How.  St  Tr.  107. 

(m)  Reg.  V.  Oibaon,  1  C.  &  Man.  672, 
Parke,  B.  It  has  recently  been  held  tim 
whcti  the  grand  jury  have  found  a  bill,  th» 
Judges  before  whom  the  caae  comes  es 
to  be  tried  ought  not  to  inquire  whecker 
the  witnesses  were  properly  sworn  befbce 
they  tvent  before  the  grand  jary»  and  it 
seems  that  an  improper  mode  of  swearing 
them  will  not  vitiate  the  indictment,  as  the 
mad  jury  are  at  liberty  to  find  a  fafll  vpoB 
uieir  own  knowledge  merely.  ELcg.  «. 
Russell,  1  C.  &  Mars.  247.  Gnmey,  B., 
and  Wightman,  J.^  and  Wigbtmnn,  J., 
added,  that  Lord  Denman,  C.  J.,  and  faua- 
self  had  decided  the  same  point  the  sow 
way  on  the  Northern  Circuit 
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of  the  nation ;  (n)  but  as  to  the  fact  of  the  plaintiff's  having  taken 
part  in  the  debate,  he  was  bound  to  answer,  (o) 


SECTION  n. 


HotD  Witnezses  ought  to  be  examined^  and  what  Questions  they 
may  be  asked,  and  compelled  to  answer. 

fiefore  a  witness  is  examined,  he  must  be  sworn  in  open  Court 
The  proper  method  of  administering  the  oath,  and  the  objections 
which  may  be  made  previous  to  the  administration  of  it,  will  be 
hereafter  considered,  {p)  And  the  proper  time  and  mode  of  ob- 
jecting to  the  competency  of  a  witness,  whether  on  the  voire  dire, 
or  at  a  later  stage  of  the  trial,  will  be  discussed  in  the  last  section 
of  this  chapter,  (q) 

After  a  witness  has  been  regularly  sworn,  the  party  who  has  Ezammation 
called  him  proceeds  to  examine  him  in  chief;  respecting  which  »cWef. 
examination  the  most  important  rule  is,  that  leading  questions  must  L««iing  ques. 
not  be  put  to  the  witness ;  that  is,  questions  which,  being  material  ^^^^^' 
to  any  of  the  j)oints  of  the  issue,  plainly  suggest  to  him  the  an- 
swer he  is  expected  to  make.     But  this  objection  is  not  allowed 
to  be  applied  if  the  question  is  merely  introductory,  and  one  which, 
if  answered  by  Yes  or  No^  would  not  be  conclusive  on  any  of  the 
points  of  the  issue ;  for  it  is  necessaiy  to  a  certain  extent  to  lead  the 
mind  of  the  witness  to  the  subject  of  the  inquiry,  (r) 

Thus  in  an  action  of  assumpsit  against  two,  in  order  to  prove  vHiat  are  not 
that  the   defendants  were  partners,  the  first  witness   was  asked,  leading  ques- 
whether  one  of  them  had  interfered  in  the  business  of  the  other.  ^^* 
And  upon  this  question  being  objected  to  as  leading.  Lord  Ellen- 
borough  ruled,  that  it  might  properly  be  asked,  (s)    An  afiirma- 
tive  answer  to  this  question  would  not  have  been  conclusive,  for 
the  defendant  might  have  interfered,   without  making  himself  a 
partner.     So  where  the  witness  called  to  prove  the  partnership  of 
the  plaintiffs,  could  not  recollect  the  names  of  the  component  mem- 
bers of  the  firm,  so  as  to  repeat  them  without  suggestion,  but  said 
he  might  possibly  recognise  them,  if  suggested  to  him.  Lord  Ellen- 
borough,  (alluding  to  a  case  tried  before  Lord  Mansfield,  in  which 
the  witness  had  been  allowed  to  read  a  written  list  of  names,)  ruled, 
that  there  was  no  objection  to  asking  the  witness  whether  certain 
specified  persons  were  members  of  the  firm,  (t)    Upon  the  trial  of  Pointing  out 
De  Berenger  and  others,  before  Lord  Ellenborougb,  at  Guildhall,  pHAonen. 
for  a  conspiracy,  it  became  necessary  for  a  witness,  (a  post-boy, 
who  had  been  employed  to  drive  one  of  the  actors  in  the  fraud,) 
to  identify  De  Berenger  with  that  person ;  and  Lord  Ellenborough 
held,  that  for  this  purpose,  the  counsel  for  the  prosecution  might 

(n)  Plunkett  v.  Cobbett,  5  Eap.   137.  (r)  NicholU  v.  Dowding    and  Kemp, 

29  How.  St.  Tr.  71,  72.  1  Stark.  N.  P.  C.  81.     2  Phill.  Ev.  403. 

(o)  6  Esp.  137.  (#)  1  Stark.  N.  P.  C.  81. 

(/>)  Poht,  p.  970.  (0  Acerro  ».  Petroni,  I  Stark.  N.  P.  C. 

(g)  Post,  p.  987.  100. 
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Leading  an  ad' 
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point  out  De  Berenger  to  the  witness^  and  ask  him  whether  he 
was  the  person,  (u)  So  in  Rex  v.  Watson,  (v)  tried  at  bar,  apon 
its  becoming  necessary  to  identify  three  ojf  the  prisoners,  it  was 
objected,  that  the  attention  of  the  witness  was  too  directly  pointed 
to  them ;  but  the  Court  held,  that  the  counsel  for  the  prosecutioii 
might  ask  in  the  most  direct  terms,  whether  any  of  the  prisoners 
was  the  person  meant  and  described  by  the  witness.  So  where 
the  plaintiff's  son,  being  called  as  a  witness  for  his  fiither,  was 
cross-examined  as  to  the  contents  of  a  letter  received  by  him  from 
the  plaintiff,  which  he  swore  had  been  lost,  and  mentioned  some 
particular  expressions  as  pait  of  its  contents ;  and  witnesses  were 
called  on  the  part  of  the  oefendant  to  speak  to  the  contents  of  the 
same  letter;  Lord  EUehborough  ruled  that  the  defendant's  counsel 
might  ask  one  of  them,  who  had  first  exhausted  his  memory  by 
stating  aU  he  recollected  of  the  letter,  whether  it  contained  the 
particular  expressions  sworn  to  by  the  plaintiff^s  son  ;  for  otherwise, 
said  his  Lordship,  it  would  be  impossible  ever  to  come  to  a  direct 
contradiction,  (w) 

When,  upon  cross-examination,  a  witness  has  denied  having  used 
particular  expressions,  or  having  made  a  particular  statement  to 
A*  B.,  who  is  afterwards  called  on  the  part  of  the  adverse  party, 
for  the  purpose  of  contradicting  the  first  witness,  by  proving  that 
he  actually  did  speak  the  worcls,  or  make  the  statement  to  him, 
it  is  very  usual  in  practice  for  the  counsel  of  the  adverse  party,  in 
examining  A.  B.  in  chief  as  his  own  witness,  to  ask  him,  in  the 
first  instance,  whether  the  former  witness,  in  conversing  vrith  him, 
said  so  and  so,  or  made  such  and  such  a  statement  And  aoccHfd- 
ingly,  where  a  witness  of  the  plaintiffs,  in  cro6&-examination  had 
been  asked  as  to  some  expressions  he  had  used,  for  the  purpose  of 
laying  a  foundation  for  contradicting  him,  and  he  had  denied  navii^ 
used  them ;  Abbott,  C.  J.,  held,  that  the  defendant's  counsel,  having 
called  a  person  to  prove  that  the  former  witness  had  used  such  ex- 
pressions, was  entitled  to  read  to  his  own  witness  the  particular 
words  fi*om  his  brief,  (x)  However,  a  very  able  writer,  (y)  has  with 
great  force  endeavoured  to  shew,  that  leading  questions  under  sudi 
circumstances  are  irregular. 

But  this  nile  does  not  apply  to  conversations  which  are  evidence 
themselves.  A  witness  who  was  present  at  the  time  of  the  i^pie- 
hension  of  the  plaintiff  by  the  defendant,  was  asked  whether  he  had 
not  used  certain  expressions  in  a  conversation  which  then  took 
place  between  the  plaintiff  and  defendant,  which  he  denied ;  and 
Erskine,  J.,  held  that  a  person,  who  was  called  to  prove  that  the 
witness  had  said  what  he  had  denied,  could  not  be  examined  by 
the  counsel  reading  from  his  brief  the  very  words  which  the  witness 
had  so  denied  having  used,  but  that  the  examination  must  jMooeed 
in  the  usual  way  by  asking  what  had  passed,  (z) 

If  a  witness  should  appear  to  be  in  the  interest  of  the  opposite 
party,  or  unwilling  to  give  evidence,  the  Court  may  deem  it  right 


(u)  1  Stark.  £v.  p.  170. 

(•)  2  Stark.  N.  P.  C.  128. 

(w)  Courteen  v,  Toum,  1  Campb.  43. 
2  Phill.  Ev.  405. 

(x)  Edmonds  0.  Walter,  8  Stark.  N.P.C. 
7. 


(y)  2  Phil.  Et.  404.  40S.     Tlw 
tice,  however,  ia  peHeotly  well  wtded 
sUted  in  the  text.    C.  S.  G. 

(s)  Hallett  V.  Couaeni,  3  If.  a 
238. 
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to  relax  the  rule  against  leading  questions,  and  allow  the  examina- 
tion in  chief  to  assume  something  of  the  form  of  a  cross-examination. 
It  is  entirely  in  the  discretion  of  the  Judge  to  determine  how  far 
he  will  allow  the  examination  in  chief  to  be  by  leading  questions,  (a) 
And  where  an  issue  had  been  directed  by  tne  Court  of  Chancery, 
with  power  to  examine  the  parties ;  Best,  C.  J.,  held  that  the  de- 
fendant stood  in  a  situation  which  of  necessity  made  him  adverse  to 
the  plaintiff,  by  whom  he  was  called,  and  that  the  counsel  for  the 
plaintiff  might,  as  a  matter  of  right,  cross-examine  him.  (b)  But  in 
general,  the  fact  of  a  witness  being  an  unwilling  or  adverse  witness 
IS  to  be  ascertained  by  the  nature  of  his  evidence,  his  manner  of 
answering,  and  demeanour,  before  the  unrestricted  power  of  leading 
Can  be  given ;  it  is  not  enough,  for  instance,  in  a  prosecution,  that 
the  witness  is  intimate  with  the  prisoner,  or  that  ne  has  been  in- 
formed against  by  the  prosecutor,  to  justify  the  counsel  in  be^nning 
at  once  with  the  cross-examination,  (c) 

After  the  examination  in  chief  is  closed,  the  other  party  is  at  CTog8-ezami< 
liberty  to  proceed  to  cross-examination,  without  regard  generally  nation, 
to  the  rule  restricting  examinations  in  chief  in  respect  to  leading 
questions. 

If  the  witness  betrays  a  zeal  against  the  cross-examining  party.  Leading  ques« 
or  shews  an  unwillingness  to  speak  &irly  and  impartially^  he  cannot,  ^'^""' 
it  should  seem,  be  led  too  much,  (d)  But  where  the  witness  on 
the  other  hand  discovers  an  anxiety  to  serve  the  cross-examining 
party,  although  the  Courts  do  not  usually  exclude  the  counsel,  on 
cross-examination,  from  putting  leading  questions,  it  is  obvious  that 
evidence  so  obtained  is  very  unsatis&ctory,  and  is  open  co  much 
observation,  (e)  And,  although  the  witness  may  be  led  on  cross- 
examination  to  bring  him  directly  to  the  point  as  to  the  answer^ 
yet  if  he  has  betrayed  an  inclination  to  lean,  and  be  favourable  to 
the  cross-examining  party,  it  is  not  allowable  to  so  the  length  of 

Eutting  into  the  witness's  mouth  the  very  words  which  he  is  to  echo 
ack.(/) 
A  witness  cannot  be  asked,  upon  cross-examination,  questions  What  may  bo 


(a)  2  Phm.  Ey.  403.  In  Bastin  v. 
Carew,  R.  &  M.  N.  P.  H.  127,  Abbott, 
C.  J.,  allowed  the  cross-ezaminatioQ  of 
an  advene  witness,  and  said,  "  I  mean  to 
decide  this,  and  no  further — that  in  each 
particular  case  there  must  be  some  discre- 
tion in  the  presiding  Judge  as  to  the  mode 
in  which  the  examination  shall  be  con- 
ducted, in  order  best  to  answer  the  pur- 
poses of  justice."  Reg.  v.  Chapman,  8  C. 
&  P.  558,  Lord  Abmger,  C.  B.  Reg. 
V.  Murphy,  8  C.  &  P.  297,  Coleridge,  J. 

(6)  Clarke  v.  Saffery,  R.  &  M.  N.  P.  R. 
126. 

(c)  2  Phill.  Ev.  404,  citing  Reg.  v. 
Ball,  8  C.  &  P.  745,  where  a  witness 
called  on  the  part  of  the  prosecution  con- 
tradicted the  prosecutor  as  to  the  fact  of 
the  prisoner  having  been  at  her  house 
on  the  niffht  when  the  offence  was  com- 
mitted, and  it  appeared  that  she  was  in- 
timately acquainted  with  the  prisoner,  and 
that  the  prosecutor  had  informed  against 


her  for  keepiag  her  beer-house  open  at  im- 
proper hours ;  and  on  its  bein^  submitted 
that  these  facts  raised  such  an  inference  of 
hostility  towards  the  prosecutor,  and  of  bias 
in  fiivour  of  the  prisoner,  as  to  entitle 
the  counsel  for  the  prosecution  to  cross- 
examine  her ;  Erskine,  J.,  said«  *<  1  think 
that  the  situation  in  which  this  witness 
stands  towards  either  party  does  not  give 
the  party  calling  the  witness  a  right  to 
cross-examine  her,  unless  her  evidence  was 
of  itself  of  such  a  nature  as  to  make  it 
appear  that  she  was  an  unwilling  witness." 

(d)  2  Phil.  Ev.  406. 

(e)  Mr.  Starkie,  in  his  Treatise  on 
Evidence,  vol.  1,  p.  188,  mentions  that 
he  has  heard  Lord  Tenterden  express 
himself  to  this  effect  more  than  once. 

(/)  By  Buller,  J.,  in  Hardy's  case^ 
24  How.  St.  Tr.  755,  referring  to  a  ruk 
laid  down  on  the  day  before  by  £yre,  C.  J*t 
to  the  same  eflfeet. 
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which  are  not  in  any  way  relevant  to  the  matters  in  issue ;  (g) 
neither  is  a  question  allowed  to  be  asked,  which,  if  answered 
affirmatively,  would  be  wholly  irrelevant  to  the  issue,  for  the  pm^ 
pose  of  discrediting  the  witness  if  he  answers  in  the  negative,  by 
calling  other  witnesses  to  disprove  what  he  says ;  {h)  but  this  subject 
will  perhaps  be  more  conveniently  disciissea  in  a  subsequent  sec- 
tion, {i)  concerning  the  modes  of  impeaching  the  credit  of  a  wit- 
ness; ij)  in  which  place  will  also  be  considered  the  obligation  of  a 
witness  to  answer  questions  tending  to  subject  him  to  a  criminal 
prosecution  or  degrading  to  his  character.  It  is,  however,  proper 
to  mention  in  this  place  how  far  a  witness  is  compellable  to  answer 
a  question,  whereby  he  may  subject  himself  to  a  civil  action,  or 
charge  hinself  with  a  debt  Considerable  doubts  had  been  enter- 
tained upon  this  subject,  before  the  46  Geo.  3,  a  37 ;  for  the 
settlement  of  which  it  was  thereby  declared  and  enacted,  that  a 
witness  cannot  by  law  refuse  to  answer  any  question  relevant  to  the 
matter  in  issue,  (the  answering  of  which  has  no  tendency  to  expose 
him  to  a  penalty  or  forfeiture  of  any  nature  whatsoever)  by  reason 
only,  and  on  the  sole  ground  that  the  answering  such  question  may 
establish,  or  tend  to  establish,  that  he  owes  a  debt,  or  is  otherwise 
subject  to  a  civil  suit,  either  at  the  instance  of  his  Majesty,  or  any 
other  persons,  (k)  This  statute,  however,  does  not  affect  the  right, 
which  the  parties  to  a  suit  have,  of  declining  to  give  evidence  fir 
the  opposite  party :  and,  therefore,  upon  an  appeal,  a  rated  inha- 
bitant of  the  appellant  parish  (being  considered  a  party  to  the 
appeal)  cannot  be  compelled,  even  since  the  statute,  to  give  evi- 
dence when  called  upon  by  the  respondents.  (/)  And  the  witness 
is  still  privileged  from  answering  any  question,  the  answer  to  which 
might  subject  him  to  a  forfeiture  of  his  estate;  for  the  statute 
implies,  that  a  witness  may  legally  refuse  to  answer  a  question 
which  has  a  tendency  to  expose  him  to  a  forfeiture  of  any  nature 
whatsoever,  (m) 

Counsel  upon  cross-examination  cannot  assume  that  the  witness 
has  made  an  assertion  in  his  examination  in  chief,  which  was  not 
in  fact  made,  (;»)  or  put  a  question  which  assumes  a  fact  not  in 
proof,  (o) 

It  is  not  allowable  upon  cross-examination,  to  ask  a  witness  as 
to  the  contents  of  written  instruments,  (p)  although  they  are  shown 


(p)  A  cross-examination  as  to  a  fact 
otherwise  irrelevant,  is  not  warranted  by 
the  circumstance  that  the  adverse  counsel 
opened  it,  without  any  attempt  at  proof. 
Lucas  V,  Novosilieski,  1  Esp.  N.  P.  C. 
296. 

CA)  Post,  p.  936. 

(«')  Seed. 

(j)  Po$t,  p.  936. 

(k)  There  is  a  distinction  between  the 
obligation  of  a  witness,  since  this  statute, 
to  answer  questions,  though  they  may 
subject  him  to  civil  suits ;  and  his  obliga- 
tion to  produce  writings,  &c.,  under  a 
tubpctna  duces  tecum.  For  if  a  subpcnui 
duces  tecum  is  served,  the  party  must  bring 
his  deeds  into  Court  in  obedience  to  the 
subpoena,  although  if  he  states  that  they 
are  his  title  deras,  no  Judge  will  ever 


compel  him  to  prodnce  them, 
e.  Noyes,  1  B.  &  C.  263. 

(0  Bex  V.  (Inhab.)  Wofaorn,  10 
3P5.  But  this  decision  was  before  the 
54  Geo.  3,  c  170,  and  the  3  &  4  Viei. 
c.  26,  which  provide  that  no  rated  iah»> 
bitant  of  a  parish  shall  be  deemed  an  inooa- 
petent  witness  for  or  against  sndi  parish. 

(m)  2  Phil.  Ev.420. 

(n)  Hill  o.  Coombe,  wr,  Abbott»  J., 
Manning's  Digest,  tit.  Witnts*,  pi.  236. 

(o)  Doe  0.  Wood,  cor.  Abbott,  J.,  ibid., 
pi.  237.  The  objection  was  fiteqiwBtly 
taken  and  allowed  during  the  proceeding 
in  the  House  of  Lords  in  the  Qoccn*!  oaae. 
See  the  printed  evidence. 

(jp)  Sainthill  o.  Bound,  4  Espu  74. 
Howell  V.  Lock,  2  Campb.  14. 
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to  be  in  the  possession  of  the  opposite  party,  and  notice  has  been  written  iastru- 
given  to  the  opposite  party  to  produce  them,  (q)    Under  what  ™cnt8; 
circumstances  a  cross-examination  as  to  the  contents  of  a  written  ^^^  the  pur- 
document,  for  the  purpose  of  impeaching  the  credit  of  a  witness,  Sj^^jon. 
is  allowable,  will  be  considered  hereafter  in  the  fourth  section  of  this 
chapter,  (r) 

Upon  the  trial  of  Eroehl,  Gibson,   and  Koech,  {v)  for  a  con-  Cross- exami- 
spiracy,  where  the  three  defendants  defended  separately,  Koech  "^^^JJ^'by 
alone  called  witnesses,  and  examined  to  a  conversation  between  one  of  !icver«l 
himself  and  KroehL     The  counsel  for  the  prosecution  was  pro-  defeodanw 
ceeding  to  cross-examine  as  to  another  conversation  between  Koech  **^°®* 
and  Kroehl,  when  the  counsel  for  the  prisoner  Ejroehl  objected, 
on  the  ground,  that  the  effect  might  be  to  bring  out  a  new  case 
against  Kroehl,  although  he  had  called  no  witnesses,  and  after  the 
case  for  the  Crown  was  finished:   but  Abbott,  J.,  said,  that  as 
Koech  had  called  witnesses,  he  could  not  prevent  the  cross-ex- 
amination as  to  any  conversations  that  mignt  affect  Koech.     It 
might  be  a  matter  for  ftiture  consideration,  whether  the  counsel  for 
Kroehl,  after  such  evidence,  would  have  a  right  to  address  the  jury 
upon  it 

If  a  witness'  be  called  merely  for  the  pmpose  of  producing  a  Who  may  bo 
written  instniment,  he  need  not  be  sworn,  and  unless  sworn,  he  is  ^g/** 
not  subject  to  cross-examination.  In  an  action  for  maliciously,  and 
without  probable  cause,  making  a  chai^  of  felony  before  a  justice 
of  the  peace  against  the  plainti^  and  causing  him  to  be  apprehended, 
the  plam tiff's  counsel  having  called  upon  the  justice  to  produce  the 
information  taken  by  him,  which  was  accordingly  produced,  was 
proceeding  to  prove  the  information  by  the  justice  s  clerk ;  when 
It  was  insisted  by  the  defendant's  counsel,  that  he  should  be  allowed 
to  cross-examine  the  justice,  who  had  produced  the  examination : 
but  Holroyd,  J.,  held  that  this  could  not  be  done,  and  that  the 
plaintiff's  counsel  might  proceed  to  prove  the  examination  in  the 
regular  manner,  {w)  Ana  so  on  an  indictment  for  perjury,  where 
a  sheriff's  officer  had  been  subpoenaed  to  produce  a  warrant  of  the 
sheriff;  Littledale,  J.,  ordered  him  to  do  so  without  being  sworn,  (x) 
But  where  upon  an  indictment  for  perjury,  the  attorney  for  the 
prosecution  was  called  and  sworn,  and  produced  a  copy  of  a  de- 
claration in  an  action  brought  by  the  defendant  against  the  prose- 
cutor, though  he  was  not  asked,  any  question  on  the  part  of  the 
prosecution ;  Abbott,  C.  J.,  held,  that  the  defendant  was  entitled  to 
cross-examine  him.  (y)  And  if  a  witness  be  called,  though  it  be 
through  necessity,  for  the  purpose  of  the  mere  formal  proof  of  a 
document,  this  makes  him  a  witness  for  all  purposes,  and  he  may  be 
cross-examined  as  to  the  whole  of  the  case,  {z)  So  it  was  once  held, 
that  if  a  witness  has  been  called  by  one  party,  and  sworn,  the  other 
may  cross-examine  him,  though  no  question  has  been  asked  him  in 
chief,  (a)     But  it  has  been  since  held  that  if  a  witness  be  called 

(q)  Graham  v.  Dyster,  2  Stark.  N.  P.  C.  (x)  Rex  v.  Murlis,  M.  &  Mai.  515. 

23.     Sideways  v,  Dyson,  ibid.,  49.  (y)  Rex  v.  Brooke,  2  Stark.  N.  P.  C. 

(r)  Piitt^p.  931.  472. 

(v)  2  Stark.  N.  P.  C.  343.  (z)  Morgan  «.  Brydges,  2  Stark.  N.P.C. 

(w)  Sioopson  V.  Smith,  2  Phill.  Ev.  397.  314. 

See  also  Davis  v.  Dale,  M.  &  M.  514.  (a)  PhilUpps  o.   Earner,   1   Esp.   356. 

Evans  v,  Moseley,  2  Dowl.  P.  R.   364.  But  where  in  an  action  by  the  assip^eet  of 

Per^  V.  Gibson,  1  A.  &  E.  48.     Summers  a  bankrupt,  the  petitioning  creditor  was 

V,  Moseley,  4  Tyrw.  158.  called  for  the  purpose  of  prmiueing  the  bill 
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under  a  mistake,  and  the  mistake  be  discovered  before  any  qnestion 
is  put  to  him  by  the  counsel  who  calls  him,  he  is  not  liable  to  eross- 
examination,  although  he  has  been  sworn,  (i)  And  so  where  a 
witness  being  sworn  was  asked  only  one  immaterial  question,  and 
his  evidence  stopped  by  the  Judge,  it  was  held  that  the  opposite 
party  had  no  right  to  cross-examine  him.  (c) 

Although  the  counsel  for  the  prosecution  are  not  bound  to  call 
every  witness,  whose  name  is  on  the  back  of  the  indictment,  it  is 
the  back  of  the  usual  for  them  to  do  so,  and  if  they  decline,  the  Judge,  in  his  dis^ 
indictment.       cretion,  may,  and  generally  will  call  them,  and  the  defendant  may 
croBS-examme  them.  (cQ 


Calling  wit- 
nesses whose 
names  are  on 


of  exchange  on  which  the  action  was 
foonded,  and  sworn  :  Lord  EUenborongh 
would  not  allow  the  defendant  to  cross- 
examine  him,  since  he  could  not  have  been 
permitted  to  have  ^iven  evidence  for  the 
plainti£  Reed  v.  James,  1  Stark.  N.'P.C. 
132. 

(6)  Wood  o.  Mackinson*  2  M.  &  Rob. 
273,  where  the  witness  was  called  and 
sworn,  and  the  counsel  said  he  had  been 
misinstructed  as  to  what  the  witness  was 
able  to  prove,  and  Coleridge,  J.,  said  "  the 
more  satisfactory  principle  to  lay  down  is 
this,  that  if  there  really  be  a  mistake,  whe- 
ther on  the  part  of  the  counsel  or  the 
officer,  and  tnat  mistake  be  discovered 
before  the  exammation  in  chief  has  begun, 
the  adverse  party  ought  not  to  have  the 
right  to  take  advantage  of  diis  mistake 
by  cross-examining  the  witness,"  Rush  o. 
Smyth,  4  Tvrw.  675.  1  C,  M.  &  R.  94. 
Clifford  V,  Hunter,  3  C.  &  P.  16. 

(c)  Creevy  ».  Carr,  7  C.  &.  P.  64, 
Gumey,  B. 

(J)  Rex  9.  Simmonds,  1  C.  &  P.  84, 
HuUock,  B.  Rex  v.  Whitbread,  ibid., 
note  (a).  In  Rex  v.  Beesley,  4  C.  &  P. 
220,  Littledale,  said  that  the  counsel  for 
the  prosecution  ouffht  to  call  all  the  wit- 
nesses on  the  baoL  of  the  bill;  and  in 
many  cases  on  the  Oxford  Circuit  learned 
Judges  have  directed  the  counsel  for  the 
prosecution  to  call  every  witness  on  the 
Dack  of  the  bill,  and  it  has  been  treated  as 
if  the  counsel  for  the  prisoner  had  a  right 
to  have  them  all  called  by  the  counsel  for 
the  Crovm,  in  order  to  enable  him  to  cross- 
examine  them.  Indeed  the  cases  have 
gone  further  than  this ;  as  it  has  been  held 
on  several  occasions  that  witnesses,  not 
on  the  back  of  the  bill,  but  who  were 
acquainted  with  the  facts  of  the  case,  ought 
to  be  called  on  the  part  of  the  prosecution. 
In  Reg.  V.  Holden,  8  C.  &  P.  606,  on 
an  indictment  for  murder,  Patteson,  J., 
directed  the  daughter  of  the  deceased, 
whose  name  was  not  on  the  back  of  the  in- 
dictment, to  be  called,  saying,  *'  every 
witness  who  was  present  at  a  transaction 
of  this  sort  ought  to  be  called,  and  even  if 
they  give  different  accounts,  it  is  fit  that  the 
jury  should  hear  their  evidence,  so  as  to 
draw  their  own  conclusion  as  to  the  real 
truth  of  the  matter.**  And  in  the  same 
case  it  appearing  that  there  had  been  a  povi 
ntorttm  examination  of  the  body  of  the 
deceased  by  a  surgeon  who  was  examined, 
and  another  surgeon  who  was  in  Court,  and 


that  there  was  some  difference  of  opiniaB 
as  to  the  cause  of  the  death ;  Patteson,  J., 
said,  ^  as  the  surgeon  is  in  Court,  I  shaB 
insist  upon  his  feing  examined.  He  is 
a  matenal  witness,  who  is  not  called  on  tbe 
part  of  the  prosecution,  and  as  be  is  in 
Court  I  shall  call  hun  for  the  forthennoe  of 
justice, "  And  he  was  called  and  examinfil 
by  the  learned  Judge.  In  Reg.  v.  Chapr 
man,  8  C.  &  P.  d58.  Lord  Abinger,  C.  B., 
directed  the  name  of  the  brother  of  the 
prisoner,  who  was  prestentat  the  time 
the  murder  was  alleged  to  have  been 
mitted,  to  remain  on  the  back  of  the  hiU, 
and  said  the  counsel  for  the  proaecntion 
would  best  discharge  his  duty  by  calliag 
him  as  a  witness  on  the  triaL  See  also  Reg. 
V.  Orchard,  ibid.,  note  (6).  In  Rex  r. 
Bodle,  6  C.  &  P.  186,  Gaselee,  J.,  and 
Vaughan,  B.,  held  that  it  was  in  the  dis- 
cretion of  the  Judge  whether  n  witness 
whose  name  is  on  Uie  back  of  the  indict- 
ment should  be  called  for  the  prisoner^ 
counsel  to  examine  him  before  the  prisoner 
was  called  on  for  his  defence;  and  the 
father  of  the  prisoner  baring  been  examined 
before  the  coroner,  and  boond  over  to  give 
eridence  at  the  assizes  against  the  prisoner 
for  murder,  the  learned  Judges  held  that 
the  father  ouffht  to  be  called  ;  and  be  was 
called,  and  a»ed  as  to  statements  he  had 
made  respecting  the  murder,  with  a  view  of 
discrediting  and  contradicting  him,  and 
thereby  raising  a  suspicion  that  tlie  witness 
miffht  have  committed  the  murder  hinscif ; 
and  it  was  held  that  as  the  iatber  had  not 
been  examined  by  the  counsel  for  the  pm- 
secution,  and  had  been  only  called  at  the 
instance  of  the  connsel  for  the  pnaoner,  the 
latter  could  not  be  allowed  to  odl  witnesses 
to  contradict  hjm  as  to  the  difierent  ac- 
counts he  had  given  respecting  the  mordcr. 
In  Reg.  V.  Vincent,  9  C.  &  P.  91,  Alder- 
son,  B.  held  that  the  calling  soch  a  witness 
in  felony  was  discretionary,  out  it  waa  a  dis- 
cretion always  exercised,  and  he  thooght  it 
might  well  be  exercised  in  a  case  of  misdo- 
meanor.  It  seems  that  where  a  witness  is  se 
called  and  examined  by  the  counsel  for  the 
prisoner,  the  counsel  for  thejnoaecntiosi  has 
a  right  to  examine  hinu  Rex  v.  Beesley. 
4  C.  &  P.  220,  infra,  note  (J),  BaX  % 
is  said  to  have  been  decided  that  where  the 
counsel  for  the  prosecution  declines  to  call 
the  witness,  and  he  is  called  by  the  Jndgc, 
the  counsel  for  the  prosecution  has  not  tte 
right  to  examine  the  witness.  By  Clnritsoo, 
in  Rex  r.  Harris,  7  C.  Ac  P.  581.  C.  S.  G. 
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It  is  reported  to  have  been  ruled  by  Lord  Kenyon,  (e)  that  where  Witness  of  one 
a  witness  nas  been  examined  by  one  party,  and  cross-examined  by  P^Sg^f^ 
the  other,  and  the  latter  has  sdlerwanls  occasion  to  call  the  same  ^^  ^^  o^her. 
witness  back  as  part  of  his  own  case,  the  privilege  of  cross-examina- 
tion continues,  and  leading  questions  may  be  put  to  him.     But  it 
has  been  very  properly  remarked,  (/)  that  the  mode  of  examination 
under  such  circumstances  is  in  truth  regulated,  according  to  the 
disposition  and  temper  manifested  by  the  witness,  by  the  discretion 
of  the  presiding  Juoge.  (g) 

Where  on  an  indictment  for  burglary,  there  was  no  cx)unsel  for  Witness  re- 
the  crown,  Taunton,  J.,  after  the  examination  of  witnesses  to  facts  5*]^  ^y  '**® 
on  the  part  of  the  prisoners,  recalled  a  witness  for  the  prosecution, 
and  then,  addressing  the  prisoner's  counsel,  inauired  if  he  had  any 
question  to  ask  upon  it,  saying,  that  althougn  he  as  Jud^  had 
recalled  the  witness  for  the  purposes  of  justice,  he  thought  it  right 
that  the  prisoner's  counsel  should  have  the  opportunity  of  cross- 
examining  the  witness  again.  (A) 

The  object  of  re-examining  a  witness  being  merely  to  explain  the  Re-examina 
facts  stated  by  the  witness  on  cross-examination,  he  cannot  be  re-  *'**"• 
examined  as  to  any  &cts  unconnected  with  it;  but  if  any  material 
question  has  been  omitted  in  the  examination  in  chief,  the  practice 
is  to  suggest  it  to  the  Court,  who  will  put  it  to  the  witness,  or 
decline  to  do  so,  at  its  discretion,  {i) 

Where  a  witness  whose  name  was  on  the  back  of  the  indictment  Rccxamina- 
was  called  by  the  counsel  for  the  crown,  by  the  direction  of  the  *»?"  *^^  *  „  . 

Tj         •  ''  n  11.11  •'.         ii_'  J  Witness  cAllcd 

Judge,  in  a  case  of  murder,  but  asked  no  question  by  nim,  ana  on  ^y  ^^^^  ^^^^,^_ 
being  cross-examined  by  the  counsel  for  the  prisoner,  stated  many  tionofthc 
Suits  in  the  prisoner's  favour ;  and  the  counsel  for  the  crown  pro-  J"^gc- 
posed  to  ask  the  witness  as  to  something  that  had  occurred  at  an 
earlier  part  of  the  day  on  which  the  deceased  was  killed ;  Littledale, 
J.,  held  that  this  could  not  be  allowed.     This  was  strictly  a  re- 
examination, and  no  question  could  be  put  which  did  not  arise  out 
of  the  cross-examination.     If  the  prosecutor's  counsel  did  not  choose 
to  examine  in  chief,  he  could  not  be  allowed  to  lie  by,  and  see  what 
the  prisoner's  counsel  did  on  cross-examination,  and  then  enter  into 
a  fresh  examination  of  the  witness,  as  to  new  &cts  against  the  pri- 
soner, (j) 

The  same  principle  is  observed,  with  reference  to  the  conduct  of  Evidence  in 
the  entire  case,  as  to  the  restriction  on  the  evidence  in  reply  to  the  '®P*/„^"[^  ^ 
defendant's  case.     After  the  close  of  the  case  for  the  defendant,  the  ti^^  contradic- 
general  rule  is,  that  the  evidence  in  reply  must  bear  directly  or  tionoftbe 
indirectly  upon  the  subject  matter  of  the  defence,  and  ought  not  ^^^j^^^^g*^ 
to  consist  of  new  matter  unconnected  with  the  defence,  and  not 
tending  to  controvert  or  dispute  it  (k)    This  is  the  general  rule, 
made  for  the  purpose  of  preventing  confusion,  embarrassment,  and 
waste  of  time ;  but  it  rests  entirely  in  the  discretion  of  the  Judge 
whether  it  ought  to  be  strictly  enforced  or  remitted,  as  he  may 

(e)  Dickinson  p.  Shee,  4  Esp.  67.  (t)  2  Phill.  Ev.  408.      See  pott,  p.  937. 

(/)  1  Stark.  Ev.  188.  as  to  re-examining  a  witness  who  has  been 

(g)  See  also  the  observations  of  Abbott,  cross  examined  respecting  his  former  state- 

C  J.,  in  Bastin  v.  Carcw,  Rv.  &  Mood.  mcnts  and  declarations. 

N.  P.  C.  127.  ij)  Rex  r.  Beczloy,  4  C.  &  P.  220. 

(A)  Rex  V.  VITatson,  6  C.  &  P.  663.  (*)  2  Phill.  Ev.  408. 
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Stiinp8on*s 
case. 


think  best  for  the  discovery  of  truth  and   the  administration  of 
justice.  (I) 

Where  on  an  indictment  for  larceny,  the  case  for  the  crown  rested 
merely  on  the  fact  of  the  stolen  property  being  found  in  the  house 
of  the  prisoner  soon  after  it  was  lost,  and  a  witness  for  the  defence 
proved  that  the  prisoner  bought  the  property  from  a  third  person, 
who  was  called  by  the  counsel  for  the  crown  to  prove  not  only  that 
the  prisoner  did  not  buy  the  property  of  him,  but  that  he  saw  the 
prisoner  steal  it ;  it  was  held  that  his  evidence  was  only  admissible 
as  far  as  it  went  to  destroy  the  case  set  up  on  the  part  of  the  pri- 
soner, that  is  to  show  that  the  prisoner  dia  not  buy  the  property  of 

Hilditch'scase.  him.  (m)  So  where  the  defence  of  the  prisoners  was  an  alibi,  ri^., 
that  they  were  at  a  public-house  a  considerable  distance  fix)m  where 
the  offence  was  committed,  and  it  was  proposed  on  the  part  of  the 
crown  to  prove  in  reply  that  the  prisoners  were  seen  near  the  spot 
at  which  the  robbery  was  committed,  and  that,  therefore,  they  could 
not  have  been  in  the  public-house;  Taunton,  J.,  rejected  the  evi- 
dence, saying,  "proving  that  the  parties  were  near  the  place  at 
which  the  offence  was  committed  is  evidence  in  chief,  and  not  evi- 
dence in  reply.  Whatever  is  a  confirmation  of  the  original  case 
cannot  be  given  as  evidence  in  reply ;  and  the  only  evidence,  which 
can  be  given  as  evidence  in  reply,  is  that  which  goes  to  cut  down 
the  case  on  the  part  of  the  defence,  without  being  any  confirmation 
of  the  case  on  the  part  of  the  prosecution."  (w)  But  where,  on  a 
similar  indictment,  a  similar  defence  was  set  up;  Alderson,  fi., 
permitted  a  person,  who  had  been  rebbed  on  the  road  near  the 
place  where  the  prosecutor  was  robbed,  to  prove  not  only  that  be 
saw  the  prisoner  there,  but  the  whole  circumstances  under  which 
he  met  the  prisoner,  (o)  And  so  where  in  an  action  for  an  injury 
occasioned  by  the  defendant  through  negligently  driving  a  carriage, 
the  plaintiff's  witnesses  described  the  carriage  as  having  heen  driven 
by  the  defendant  when  the  accident  occurred  at  Layton,  and  other 
witnesses  spoke  to  the  defendant  having  been  seen  in  the  neigh- 
bourhood of  Layton  about  the  time  in  question ;  and  the  defendant 
called  witnesses  to  prove  that,  at  the  time  in  question,  be  was  at 
Richmond,  and  the  plaintiff  then  tendered  other  witnesses  to  show 
that  the  defendant  was  not  at  Richmond,  but  at  Layton ;  Lord 
Denman,  C.  J.,  held  that  it  would,  perhaps,  have  been  more  correct 
bad  the  plaintiff,  in  the  first  instance,  called  the  witnesses  then 
tendered,  but  he  did  not  think  that  he  could,  even  at  this  period  of 
the  cause,  exclude  the  evidence  from  the  jury,  which  certainly  went 

FiadoD*8  caM.  to  contradict  the  defendant's  alibu  (p)  And  where  on  an  indictment 
for  horse  stealing,  the  defence  was  an  alibh  which  went  to  show 
that  the  prisoner,  on  the  7th  and  8th  of  March,  was  at  places  many 


Briggs*  case. 


Briggs  ». 
Aynsworth. 


(/)  2  PhiU.  Ev.  408. 

(m)  Rex  0.  Stimpson,  2  C.  ft  P.  415, 
Garrow,  B.  Mr.  Phillipps  observes, "  this 
Tivaa  carrying  the  rule  very  far,  as  the  fact  of 
seeing  the  prisoner  steal  the  goods  would 
be  strong  evidence  that  he  did  not  buy 
them."    2  PhiU.  Ev.  410. 

(n)  Rex  r.  Hilditch.  6  C.  &  P.  299. 

(o)  Ree.  V.  Briggs,  2  M.  5c  Rob.  199. 
Rex  V.  Hilditch  does  not  appear  to  have 
been  cited  in  this  case.     It  may  have  been 


thought  in  this  case  that  the  eridevce  of 
the  second  robbery  was  not  essential  on  the 
part  of  the  prosecution  until  the  alibi  was 
set  up,  and  that  that  rendered  the  nroofof 
the  second  robbery  essential.  See  the  cases 
collected,  an/e,  p.  774,  et  ieg.     C.  S.  G. 

(  p)  Briggs  V,  Aynsworth.  2  M.  &  Rob. 
1 68.  Sec  a  learned  note  to  this  case  by  tbe 
reporters.  And  see  Reg.  v.  Frost,  9  C.  & 
P.  159. 
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miles  from  the  place  where  the  horses  were  stolen,  and  on  the  9th 
returned  home ;  Tindal,  C.  J.,  permitted  a  witness  to  be  called  to 
prove  that  the  prisoner,  when  taken  into  custody  on  the  10th  of 
March,  said  that  he  had  been  at  home  ever  since  the  Wednesday 
before,  (g) 

It  has  abeady  been  remarked,  that  a  witness  cannot  be  cross-  Examination 
examined  ^  to  a  written  document,  in  the  possession  of  the  party  ©^  witnesses 
who  calls  him ;  (r)  and  the  rule  is  general,  that  a  witness  cannot  with  reference 
either  be  examined  in  chief  or  cross-examined  as  to  the  contents  to  written 
of  a  written  document,  not  produced:  yet,  in  civil  cases,  he  has  doc««nent»- 
sometimes  been  allowed  to  be  examined  as  to  the  general  result 
from  a  great  number  of  documents,  too  voluminous  to  be  read  in 
Court  («) 

A  witness  may  refresh  his  memory  by  means  of  a  written  instru-  Written  in- 
ment,  which  cannot  itself  be  legally  produced  in  evidence.  Mr.  !i''^!5fl?,"'f^ 
Phillipps  {ss)  divides  the  cases  in  whicn  a  witness  may  be  allowed 
to  refresh  his  memory  into  three  classes.  First,  where  the  writing 
serves  only  to  revive  or  assist  the  memory  of  the  witness,  and  to 
bring  to  his  mind  a  recollection  of  the  facts.  Secondly,  where  the 
witness  recollects  having  seen  the  writing  before,  and  though  he  has 
no  independent  recollection  of  the  facts  mentioned  in  it,  yet  re- 
members that  at  the  time  he  saw  it,  he  knew  the  contents  to  be 
correct  Thirdly,  where  it  brings  to  the  mind  of  the  witness 
neither  any  recollection  of  the  facts  mentioned  in  it,  nor  any  re- 
collection of  the  writing  itself,  but,  nevertheless,  enables  him  to 
swear  to  a  particular  fact,  from  the  conviction  of  his  mind  on  seeing 
a  writing  which  he  knows  to  be  genuine.  In  the  first  class  of  cases, 
where  the  memory  of  the  witness  has  been  revived  by  the  previous 
inspection  of  the  writing,  it  is  not  necessary,  as  a  condition  of  the 
admission  of  his  oral  testimony,  that  the  writing  should  be  produced 
in  Court ;  but  the  absence  of  it  might  afford  matter  of  observa- 
tion, {t)  In  the  two  last  classes  of  cases  the  writing  must  be  pro- 
duced, {u) 

Where,  in  order  to  prove  the  taking  of  a  tenement,  a  witness 
produced  a  book  containing  an  entry  made  by  him  of  the  terms  of 
the  takinff,  and  stated  that  he  had  no  memory  of  them  but  from  the 
book,  without  which  he  should  not  of  his  own  knowledge  be  able  to 
speak  to  the  facts,  but  on  reading  the  entry  he  had  no  doubt  that 
the  facts  really  happened ;  the  Court  held  that  the  witness  might 
look  at  the  entry  to  refresh  his  memorv,  and  give  parol  evidence  of 
the  letting,  {v)  So,  where  a  receipt  for  money  has  been  given  on 
unstamped  paper,  it  may  be  used  by  the  witness,  who  saw  it  given, 
to  refresh  his  memory,  (w)  And  where  a  witness,  who  had  re- 
ceived money  and  given  a  receipt  for  it,  which  could  not  be  read 
in  evidence  for  want  of  a  proper  stamp,  had  become  bUnd,  the  re- 
ceipt was  allowed  by  Abbott,  C.  J.,  to  be  read  over  to  him  in 
Court,  (he  being  informed  that  the  paper  was  in  his  handwritins;,) 
in  order  to  refresh  his  jnemory.  {x)  bo  to  prove  an  act  of  bank- 
er) Rex  9.  Findon,  6  C.  &  P.  132.  (u)  2  Phill.  Ev.  412.     Doe  v,  Perkins, 

(r)  Ante,  p.  917.  3  T.  R.  754. 

(»)  Meyer  v.  Sefton,  2  Stark.  N.  P.  C.  (o)  Rex  v.  St.  Martin's,  Leicester,  2  A. 

276.    Roberts  v.  Doxon,  Peake,  N.  P.  C.       &  £.210. 
83.  (tr)  Rambert  v.  Cohen,  4  Esp.  213. 

(m>  2  Phill.  Ev.  411.  \x)  Catt  v.  Howard,  3  Stark.  N.  P.  C. 

CO  2  Phill.  £v.  411.  3.    See  also  Jacob  v.  Lindsay,  1  East,  460. 
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to  refresh  the 
memory. 


ruptcy  committed  some  years  back^  a  deposition  made  at  the  time 
by  an  aged  witness,  was  allowed  by  Lord  Kenyon  to  be  read  to  him 
for  the  same  purpose,  (y) 
Rule  u  to  me-  The  general  rule  is,  that  a  witness,  to  assist  his  memory,  may 
rooran  urn  ^^^  ^  written  entry,  if  it  were  made  by  himself  shortly  aner  th« 
occurrence  of  the  &ct  to  which  it  relates:  but  if  he  cannot  speak 
to  the  fact  from  recollection,  any  further  than  as  finding  it  entered 
in  a  book  or  paper,  such  book  or  paper  ought  to  be  produced,  and 
if  not  evidence,  the  testimony  of  the  witness  amounts  to  nothing,  (js) 
Although  in  general,  the  entries  ought  to  have  been  made  by  the 
witness  himself,  yet  if  another  wrote  them,  and  the  witness  re- 
gularly examined  them  from  time  to  time,  soon  afier  they  were 
written,  and  while  the  &cts  stated  in  them  were  fresh  in  his 
recollection,  he  may  refresh  his  memory  by  referring  to  them,  as  if 
he  had  written  them  with  his  own  hand,  (a)  So  where  a  witness  on 
looking  at  a  written  paper  has  his  memory  so  refreshed  that  he  can 
speak  to  the  facts  from  a  recoUection  of  them,  his  testimony  is  clearly 
admissible,  although  the  paper  may  not  have  been  written  by  him.  (b) 
But  where  the  witness  neither  recollects  the  &ct,  nor  the  truth  of 
the  account  in  writing,  and  the  writing  was  not  made  by  him,  his 
testimony,  so  far  as  it  is  founded  on  the  written  paper,  would  be 
objectionable  as  hearsay ;  the  witness  can  be  no  more  permitted  to 
give  evidence  of  his  inference  from  what  a  third  person  has  written, 
than  from  what  a  third  person  has  said,  (c) 

It  has  been  held  that  a  witness  will  not  be  allowed  to  refresh  his 
memory  with  a  copy  of  a  paper,  though  the  copy  was  made  by  him- 
self, and  though  the  writing  might  have  been  used  for  the  purpose. 
Thus,  it  has  been  held  that  a  witness  cannot  refresh  his  memory  by 
a  copy  of  an  original  memorandum,  made  by  him  six  months  after  he 
wrote  the  ori^nal,  although  the  original  was  so  covered  with  figures 
as  to  be  illegmle.  (d)  But  it  is  said  that  in  analogy  to  the  ordmary 
rules  of  documentaiy  evidence,  a  copy  may  be  used  to  refresh  th^ 
memory,  on  proof  that  the  original  is  lost  (e)  And  two  cases  aie 
reported,  where  it  is  said  to  have  been  held  that  a  witness  might 
refresh  his  memory  by  a  copy.  (/)  And  where  a  clerk  to  a  trades- 
man entered  the  transactions  in  trade  as  they  occurred  into  a  waste- 


By  a  copy  of 
a  paper. 


(y)  VMighan  v.  Martm,  1  Edp.  N.  P.  O. 
440. 

(z)  Doe  V.  Perkins,  3  T.  R.  749.  See 
Henrj  e.  Lee,  2  Chit.  Rep.  124. 

(a)  Burrough  v.  Martin,  2  Campb.  112. 
The  entries  were  in  a  log-book. 

(b)  2  Phill.  Ev.  413,  citing  the  Duchess 
of  Kinnton's  case,  20  How.  Sta.  Tr.  619, 
and  other  cases.  In  Lawcs  v.  Reed,  2 
Lew.  152,  Alderson,  B.,  held  that  a  witness 
might  refresh  his  memory  from  the  notes 
of  counsel  taken  on  his  brief  at  a  former 
trial ;  and  he  mentioned  Balme  v.  Button, 
where  a  witness  had  been  allowed  to  refresh 
bis  memory  from  a  note  taken  by  Parke,  B. 
He,  however,  observed  that  the  witness 
must  afterwards  speak  from  a  refreshed 
memory,  and  not  merely  from  the  notes. 

(c)  2  Phill.  Ev.  413. 

(cf)  Jones  V.  Stroud,  2  C.  &  P.  196, 
Best,  C.  J. 


(e)  1  Stark.  Ev.  179,  and  see  2  PhilL 
Ev.  416. 

(  /)  Tanner  r.  Taylor,  cited  in  Doe  v. 
Perkins,  3  T.  R.  749,  where  a  witnesB 

Produced  a  copy  of  a  day-bodL  whidi  be 
ad  left  at  home;  and  Legge,  B.,  held 
that  if  he  could  swear  positivelv  to  die 
delivery  from  recollection,  and  the  paper 
was  only  to  refresh  his  memocy,  he  might 
make  oath  of  it ;  but  if  he  coald  not  from 
recollection  swear  any  further  than  as  find- 
log  the  matters  entered  in  the  book,  then 
the  original  should  have  been  prwfaioed. 
And  Anourous,  1  Lew.  101,  where 
Bayley,  J.,  is  reported  to  have  held  that  a 
witness  cannot  give  a  copy  of  a  sfaop-hook 
in  evidence  to  prove  facts  contained  io  the 
shop-book,  but  if  he  was  originally  ac. 
quainted  with  the  facts  he  might  refer  to 
such  copy  to  refresh  his  memory. 
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book  from  his  own  knowledge ;  and  the  tradesman  copied  the  entries 
day  by  day  into  a  ledger,  in  the  presence  of  the  clerk,  who  checked 
them  as  they  were  copied ;  it  was  held  that  the  clerk  might  use  the 
entries  in  the  ledger  to  refresh  his  memory,  although  the  waste-book 
was  not  producec^  nor  its  absence  accounted  for;  as  the  entries  in 
the  ledger  were  in  the  nature  of  entries  made  by  the  clerk  himsel£  (g) 
A  witness  cannot  refresh  his  memory  by  extracts  made  by  another 
person  from  minutes  or  memoranda  made  by  the  witness  himsel£  (A) 

It  is  not  essential  that  the  memorandum  should  have  been  con-  At  what  time 
temporary  with  the  fact ;  it  seems  to  be  sufficient  if  it  has  been  made  dmn^J^^" 
by  tbe  witness  or  by  another  with  his  privity  at  a  time  when  the  made, 
facts  were  fi^sh  in  the  recollection  of  the  witness,  and  that  the 
reading  such  memorandum  restores  the  recollection  of  the  fact 
which  had  faded  in  the  memory,  or  enables  him  to  swear  to  the  truth 
of  the  fiu5t  (i)    When  a  witness  refreshes  his  memory  from  memo-  The  adverse 
randums,  it  is  always  usual,  and  very  reasonable,  that  the  adverse  ^f^^^'lJf/J^*^ 
counsel  should  have  an  opportunity  of  looking  at  them,  when  he  is  nndum. 
cross-examining  the  witness,  (j) 

The  general  rule  is,  that  a  witness  must  not  be  examined  as  to  Examination 
his  opinion,  for  his  testimony  must  be  confined  to  evidence  of  **  *°  opinion, 
facts :  but  in  questions  of  skill  and  judgment,  men  of  science  or 
experience  are  allowed  to  give  evidence  of  their  opinion.     Thus,  Questions  of 
in  a  civil  case,  in  an  inquuy  as  to  an  embankment  choking  up  a  Sjjl^nj 
harbour,  an  engineer  has  oeen  admitted  to  prove,  from  his  own  ex- 
periments, what  were  the  effects  of  natural  causes  upon  that  parti- 
cular harbour,   and  on  other  harboims  similarly  situated  on  the 
same  coast,  and  that  the  removal  of  the  bank  would  not,  in  his 
opinion,  restore  the  harbour.  (A)    So  shipbuilders  have  been  ad- 
mitted to  state  their  opinion  on  the  sea-worthiness  of  a  ship,  from 
examining  a  survey,  which  had  been  taken  by  others,  and  at  which 
they  were  not  present  (Z)    Where  the  question  is,  whether  a  seal 
has  been  forged,  seal-engravers  may  be  called  to  show  the  difference 
between  a  genuine  impression,  and  that  supposed  to  be  false,  {m) 
So  on  an  indictment  for  forging  a  wUl,  which,  together  with  writings 


(ff)  Burton  V.  Plummer,  2  A.  &  E.341. 
In  this  case,  Patteson,  J.,  said,  *<  The  copy 
of  an  entry,  not  made  by  the  witness  con- 
temporaneously, does  not  seem  to  me  to  be 
admissible  for  the  purpose  of  refreshing 
a  witness's  memory.  The  rule  is,  that 
the  best  evidence  must  be  produced,  and 
that  rule  appears  to  me  to  be  applicable, 
whether  the  paper  be  produced  as  evidence 
in  itself,  or  used  merely  to  refresh  the 
memory.'* 

(h)  2  FhiUL  Ev.  414,  citing  a  case  men- 
tioned by  Lord  Kenyon,  C.  J.,  in  Doe 
V.  Perkins,  3  T.  R.  752. 

(t)  1  Stark.  Ev.  177.     2  Phill.  Ev.  414. 

(j)  By  Eyre,  C.  J.,  in  Hardy's  case, 
24  How.  St  Tr.  824.  2  Phil.  Ev.  411. 
Sinclair  o.  Stevenson,  1  Carr.  &  P.  582. 
But  if  a  paper  is  put  into  a  witness's  hands 
merely  to  prove  a  handwriting,  the  other 
side  have  no  risht  to  see  it.  Ibid.,  per 
Best,  C.  J.  If  a  counsel,  in  cross-exa- 
mination, put  a  paper  into  the  witness's 
hand  to  refresh  his  memory,  the  opposite 
counsel  has  a  right  to  look  at  it,  without 


being  bound  to  read  it  in  evidence.  And 
he  may  also  ask  the  witness  when  it  was 
written,  without  being  bound  to  read  it. 
Rex  9.  Ramsden,  2  C.  &  P.  604,  by  Lord 
Tenterden.  Howard  0.  Canfield,  5  D.  P. 
R.  417. 

(k)  Folkes  9.  Chad,  MS.  1  Phil.  Ev. 
291,  7th  ed.,  cited  by  BuUer,  J.,  in  Good- 
title  V.  Braham,  2  T.  R.  498.  So  the 
opinion  of  a  person  conversant  with  the 
business  of  insurance  mav  be  asked  as  to 
whether  the  communication  of  particular 
facts  would  have  varied  the  terms  of  in- 
surance, though  not  what  his  conduct  would 
have  been  in  the  particular  case.  Bcrthon 
V.  Loughman,  2  Stark.  N.  P.  C.  258,  ear, 
Holroyd,  J.,  but  see  contra  Durrell  9. 
Bederley,  Holt,  N.  P.  C.  286,  by  Gibbs, 
C.J. 

(/)  Thornton  v.  Royal  Exchange  As- 
surance  Company,  Peake,  N.  P.  C.  25. 
Chaurand  0.  Angerstein,  ibid.,  43.  Beck- 
with  V.  Sydebotham,  I  Campb.  117. 

(mj  By  Lord  Mansfield  in  Folkes  v. 
Chad,  ubi  supra.     Ante,  p.  395. 
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in  support  of  it,  it  was  suggested  had  been  written  over  pencil  marks, 
which  had  been  rubbed  out;  an  engraver  who  had  examined  the 
paper  with  a  mirror  and  traced  the  pencil  marks,  was  held  compe- 
tent to  give  evidence  of  what  he  hadoiscovered  upon  such  examina* 
tion.(9})     So  in  several  cases  where   the  genumeness  of  certain 
handwriting  has  been  in  question,  persons  skilled  in  the  examina- 
tion of  handwriting  and  in  the  detection  of  forgeries,  as  inspectors 
of  franks,  and  clerks  of  the  post-office,  have  been  allowed  to  state 
^eir  opinion,  whether   a  particular  writing  is  in  a  genuine   or 
imitated  character,  (o)    But  the  authority  <?  these  cases  has  been 
shaken  by  the  case  of  Gurney  v.  Lanalands,  (p)  in  which  an  issue 
having  been  directed  to  satisiy  the  Court  of  King's  Bench  as  to 
the  forgery  of  a  signature  to  a  warrant  of  attorney ;  Wood,  B.,  re- 
fused to  admit  the  evidence  of  an  inspector  of  nanks  at  the  post- 
office,  who,  having  never  seen  the  party  write,  was  called  to  prove, 
from  his  knowledge  of  handwriting  in  general,  that  the  signature 
in  question  was  not  a  genuine  signature,  but  an  imitation.     On  a 
motion  for  a  new  trial,  the  Court  refused  to  disturb  the  verdict, 
some  of  the  Judges  expressing  doubts,  whether  the  evidence  was 
admissible,  and  all  of  them  considering  it,  if  admissible,  not  entitled 
to  any  weight  {q) 
Medical  men.        In  criminal  cases,  the  opinions  of  medical  men  of  science  are 
veiy  frequently  employed  as  evidence.     A  physician  who  has  not 
seen   the   patient,  may,  after   hearing  the  evidence  of  others,  be 
called  to  prove  on  his  oath,  the  general  effect  of  the  disease  de- 
scribed by  them,  and  its  probable  consequences  in  the  particular 
case,  (r)    The  testimony  of  medical  men  is  constantly  admitted  with 
respect  to  the  cause  of  disease,  or  of  death,  in  order  to  connect  them 
witn  particular  acts,  and  as  to  the  general  sane  or  insane  state  of  the 
mind  of  the  patient,  as  collected  from  a  number  of  circumstances. 
Such  opinions  are  admissible  in  evidence,  although  the  professional 
witnesses  found  them  entirely  on  the  facts,  circumstances,  and  symp- 
toms established  by  others,  and  without  being  personally  acquainted 
with  the  facts,  {s)    Thus,  where  on  a  trial  tor  murder  the  medical 
witnesses  called  on  the  part  of  the  prosecution  ascribed  the  death  to 
strangulation,  other  medical  men  called  on  behalf  of  the  prisoner 
were  allowed  to  give  their  opinion  that  from  the  evidence  they  had 
heard  upon  the  trial  the  death  did  not  arise  from  strangulation, 
although  they  had  not  seen  the  body  of  the  deceased  and  had  no 
means  of  forming  a  judgment  of  the  cause  of  his  death,  except  from 


(fi)  Reg.  V.  VTilliams,  8  C.  &  P.  434, 
Parke,  B.,  after  consulting  Tindal,  C  J. 

(o)  Goodtitle  v.  Braham,  4  T.  R.  497. 
Rex  V.  Cator,  4  Esp.  N.  P.  C.  117,  146. 
Strang^er  v.  Searle,  1  Esp.  1 4. 

(  p)  5  B.  &  A.  330.  Ante,  p.  394,  and 
see  Doe  d,  Mudd  v.  Suckermore.  antef 
p.  820. 

(a)  See  also  the  case  of  Gary  v.  Pitt, 
Peake  Ev.  App.  84,  in  which  Lord  Kenyon 
refused  to  receive  the  evidence  of  an  in- 
spector of  franks  at  the  post-office,  as  to 
whether  he  thought  the  defendant's  accept- 
ance a  genuine  handwriting,  or  otherwise  ; 
and  his  Lordship  said,  tnat  though  such 
evidence  was  received  in  Rcvett  v,  Braham, 


he  had  in  his  charge  to  the  jury,  laid  do 
stress  upon  it  Mr  Baron  Wood,  in  his 
report  in  the  case  of  Guraey  v.  Langlands, 
observed,  **  Opinions  of  skilful  engineers, 
mariners,  &c.,  may  be  given  in  evidence  on 
matters  depending  upon  skill,  viz.,  as  to 
what  effect  an  embankment  in  a  particnlar 
situation  may  have  upon  a  harbour,  or 
whether  a  ship  has  been  navigated  skilfully : 
because  in  such  cases  the  witness  has  a 
knowledge  of  the  alleged  cause,  and  his 
skill  enables  him  to  judge  and  form  a  belief 
to  that  effect** 

(r)  Peake  Ev.  190. 

(t)  1  Stark.  Ev.  175. 
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the  evidence  given  in  Court  (t)  So  in  prosecutions  for  murdefi 
medical  men  have  been  allowed  to  state  their  opinion,  whether  the 
wounds,  described  by  witnesses,  were  likely  to  be  the  cause  of 
death,  {u)  So  in  a  case  of  murder,  (v)  where  the  defence  was  insanity, 
the  twelve  Judges  were  unanimous  in  thinking  that  a  witness  of 
medical  skill  might  be  asked,  whether,  in  his  judgment,  such  and 
such  appearances  were  symptoms  of  insanity,  and  whether  a  long 
fast,  followed  by  a  draught  of  strong  liquor,  was  likely  to  produce  a 
paroxysm  of  that  disorder  in  a  person  subject  to  it  But  several  of 
the  Judges  doubted  whether  the  witness  could  be  asked  his  opinion 
on  the  very  point  which  the  jury  were  to  decide,  viz.y  whether,  from 
the  other  testimony  given  in  the  case,  the  act  as  to  which  the  pri- 
soner was  charged,  was,  in  his  opinion,  an  act  of  insanity,  {w)  And 
it  has  been  since  held  that  a  physician  who  had  heard  the  whole 
evidence  on  a  trial  for  murder  might  be  asked  whether  the  facts  and 
appearances  proved  showed  symptoms  ofinsani^.  (x) 

A  person  of  experience  in  the  profession  of  the  law  of  another  Opinion  as  to 
country  may  state  his  opinion,  what,  according  to  the  law  of  that  law  of  another 
country,  would  be  the  legal  effect  of  the  facts  previously  spoken  to  ^^^^' 
by  the  witnesses,  taking  the  facts  to  be  accurate.  (^) 

It  is  usual  for  the  Court,  at  the  instance  of  either  party,  in  cri-  Separate  exa- 
minal  as  well  as  civil  cases,  to  make  an  order  that  the  witnesses,  f?;^^*^^®^ 
intended  to  be  examined  on  either  side,  shall  remain  out  of  Court 
during  the  examination  of  the  other  witnesses ;  (z)  and  it  has  been 
held  that  if  any  person  be  present  contrary  to  that  order,  he  cannot, 
on  any  account,  be  permitted  to  be  examined,  (a)  although  he  be 
the  attorney  in  the  cause.  (6)  But  in  a  late  case,  (c)  Littledale,  J., 
said,  that  an  attorney  was  not  within  the  rule,  and  might  remain, 
and  still  be  admissible  as  a  witness,  his  assistance  being  in  most  cases 
absolutely  necessary  to  the  proper  conduct  of  a  cause.  And  it 
appears  now  to  be  settled  that  it  is  in  the  discretion  of  the  Judfi:e 
whether  he  will  allow  the  witness  to  be  examined  if  he  has  been  m 
Court  in  defiance  of  an  order  to  withdraw,  (d) 

Upon  the  trial  of  a  misdemeanor,  the  defendant  is  not  entitled  CoumcI  nuy 
to  the  assistance  of  counsel  to  cross-examine  witnesses,  when  he  exaidnTif  de- 
reserves  to  himself  the  right  of  addressing  the  jury ;  but  counsel  fendant  ad. 


witnesses. 


(t)  Rex  V.  Shaw,  Stafibrd  Spr.  Ass. 
1834,  cor.  Patteson,  J.  8.  C.  6  O.  &  P. 
372, 

(«)  1  Phil.  Et.  290, 7th  ed. 

(v)  Rex  9.  Wright,  Ross.  &  Ry.  C.C.R. 
456. 

( w)  It  seems  that  in  Reg.  v,  M*Naughton, 
sach  questions  were  allowed  to  be  asked. 
29  Law  Mag.  396. 

(x)  Rex  9.  Searle,  1  M.  &  Rob.  75. 

(y)  Rex  V,  Wakefield  and  others,  eor. 
Hiiflock,  B.,  Marray's  ed.,  p.  238,  in  which, 
case  a  gentleman  at  the  Scotch  bar  was 
examined  as  to  whether  the  marriage,  as 
proved  by  the  witnesses,  would  be  a  valid 
marriage  according  to  the  Scotch  law.  See 
ante,  p.  810. 

{z)  The  order  in  made,  on  the  applica* 
tion  of  a  prisoner  as  an  indulgence,  not  as  a 
matter  of  right.  1  Chit  Cr.  L.  618.  1 
Bum.  Just,  tit  Evidence,  p.  999. 

(a)    Attomey*Genenu    v.    Bulpit,    9 


Price,  4. 

(6)  Rex  V.  Webb,  cor.  Best,  J.,  MS. 
Mann.  Dig.  p.  324. 

(c)  Pomeroy  o.  Baddeley,  R.  &  M. 
N.  P.  C.  430.  And  it  is  now  the  ordinary 
course  to  permit,  not  only  attorneys,  but 
professional  or  scientific  persons,  to  remain 
m  Court,  the  rule  beinff  considered  as  not 
applying  to  witnesses  of  those  descriptions. 

(d)  Parker  e.  M'William,  6  Bingh.  R. 
683.  Heamon  v.  ElUce,  4  C.  &  P.  585, 
Taunton,  J.  Rex  p.  CoUev.  M.  &  M. 
329,  where  Littledale,  J.,  after  consulting 
Gaselee,  J.,  said  it  depended  on  the  circum« 
stances  of  the  case  whether  ftudi  a  witness 
ought  to  be  examined.  In  Rex  v.  Wylde, 
6  C.  j^  P.  380,  Park,  J.  A.  J.,  rejected  a 
witness,  saying,  *'  I  will  always  in  a  criminal 
case  reject  a  witness  remaining  in  Court 
after  all  the  witnesses  on  both  sides  have 
been  ordered  to  leave  it  '* 
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may  argue  for  him  any  points  of  law  that  arise,  and  may  suggest 
the  questions  to  be  put  to  the  jury,  (c) 

Though  the  counsel  for  the  prosecution  has  closed  his  case,  and 
the  counsel  for  the  prisoner  has  taken  an  objection  as  to  a  defect 
in  the  evidence,  the  Judge  is  at  Uberty  to  make  any  further  inquiry 
of  the  witnesses  he  thinks  fit,  in  order  to  answer  the  objection.  In 
Rex  V.  Remnant y  (/)  on  a  case  reserved  for  the  opinion  of  the 
Judges,  none  of  them  seemed  to  have  any  doubt  but  that  it  was 
competent  and  proper  for  the  Judge  to  do  so. 


SECTION  IIL 


Method  of 
impeaching 
credit  of  wit- 


ness. 


1.  By 
ezammation 
of  the  witness 
as  to  his  own 
conduct,  &c. 


Questions 
tending  to 
criminate. 


How  the  Credit  of  Witnesses  may  be  impeached. 

There  are  four  methods  by  which  a  person  may  impeach  the 
credit  of  a  witness  who  is  called  against  him,  besides  the  dispioval 
of  the  &cts  stated  by  the  witness.  1.  By  cross-examination. 
2.  By  proof  of  statements  made  by  him  previous  to  his  ezaminar' 
tion,  inconsistent  with  his  present  evidence.  3.  By  proof  of  hi9 
acts  and  declarations  touching  the  matters  in  issue.  4.  By  general 
evidence  of  his  character. 

1.  As  to  impeaching  the  credit  of  a  witness  by  cross-examination. 
If  a  witness  be  a^ed  a  question,  for  the  purpose  of  showing  him 
unworthy  of  credit,  the  answer  to  which  has  a  tendency  to  expose 
him  to  a  penalty,  or  to  any  kind  of  punishment,  or  to  a  ciiniinal 
chaige,  (as,  for  instance,  if  he  be  askea  whether  he  has  been  guil^ 
of  theft,  firaud,  or  any  offence  subjecting  him  to  a  penalty  or  criminal 
proceeding)  he  is  not  obliged  to  answer,  (a)  So  far  has  this  prin- 
ciple been  carried,  that  in  an  action  for  a  Uoel,  which  was  published 
by  the  defendant  in  a  voluntary  affidavit,  sworn  extrajudicially  before 
a  magistrate,  it  was  held  that  the  magistrate's  derk  was  not  bound 
to  answer  whether  he  wrote  the  affidavit,  and  delivered  it  to  the 
magistrate ;  because,  as  it  was  said,  the  bare  copying  out  of  a  libel 
is  criminal  (A)  So  a  witness  is  not  bound  to  answer  whether  he 
wrote  an  advertisement  referring  to  libellous  letters  which  a  prose- 
cutor had  received ;  and  though  he  is  bound  to  answer  whetoer  he 


(e)  Rex  V.  VHiite,  3  Campb.  98,  cor. 
Lord  Ellenborongh.  Rex  v.  Parkins,  R. 
&  M.  N.  P.  C.  166,  cor.  Abbott,  C.  J. 

(/)  Russ.  &  Ry.  C.  C.  R.  136. 

(g)  See  the  cases  collected,  2  Phil.  Et. 
417.  1  Stark.  Ev.  190.  See  also  ante,  p.  91 6, 
as  to  the  obligation  to  answer  where  the 
answer  mi^ht  subject  to  a  civil  suit.  The 
protection  is  not  confined  to  questions  where 
the  answer  would  lead  to  an  immediate  oon- 
duaion  of  guilt,  but  extends  to  all  ques- 
tions that  tend  to  criminate  the  witness, 
'*  and  the  reason  is  that  the  party  would  go 
from  one  question  to  another,  and  though 
no  question  miff ht  be  asked,  the  answer  to 
which  would  directly  criminate  the  witness. 


yet  they  would  get  enough  from  him 
whereon  to  found  a  cham  agtinat  tuB." 
Per  Lord  Tenterden,  C.  J.  Rex  v.  SUbot, 
5  C.  &  P.  213.  Thus,  where  a  witnes  m 
an  action  by  the  indorsee  against  the 
drawer  of  a  bill,  where  the  defence  was 
usury,  was  asked  whether  the  bill  had  ever 
been  in  his  possession  before,  and  the 
witness  said  he  thought  his  answer  would 
have  a  tendency  to  convict  him  of  the 
offence  of  usurr,  for  which  he  bad  been 
indicted,  it  was  held  that  he  was  not  bound 
to  answer  the  question.  Gates  v.  Uardacref 
3  Taunt.  424. 

(A)  Maloney  d.  Hartley,  3  Campbi  310. 
Rex  V.  Slaney,  5  C.  &  P.  213. 
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knows  in  whose  handwriting  it  is,  he  is  not  bound  to  name  the 
person,  as  it  may  be  himself,  (s)    An  accompUce  who  is  admitted  to 
give  evidence  against  his  associate  in  guilt,  though  bound  to  make  a 
full  and  fair  confession  of  the  whole  truth  respecting  the  subject- 
matter  of  the  prosecution,  is  not  bound  to  answer  with  respect  to  his 
share  in  other  offences,  in  which  he  was  not  concerned  with  the 
prisoner ;  for  he  is  not  protected  for  such  offences,  ij)     So  a  witness 
m  custody  upon  a  charge  of  felony  cannot  be  asked,  ^'  Have  you  not 
said  that  you  committed  the  offence,  for  which  you  are  now  in 
custody  ?"(/;)     But  although  a  witness  is  not  compellable  to  answer  Such  qacstions 
questions  of  this  description,  it  should  seem  that  such  questions  "^y*>e*8l'«i 
may  legally  be  asked.  (/)    As  to  questions  which  are  asked,  upon  Questions 
cross-examination,  for  the  purpose  of  throwing  discredit  on  a  witness,  S—j^*^ 
and  which  tend  merely  to  di^race  and  degrade  him,  without  sub-  A.mhorities 
jecting  him  to  a  penalty  or  criminal  charge,  the  authorities  are  that  they  need 
conflicting  on  the  point  whether  he  is  compellable  to  answer  them,  not  be  an- 
In  Cookers  case^  {m)  on  an  indictment  for  high  treason,  the  prisoner,  J^*^,' 
in  order  to  challenge  a  juryman,  asked  him  if  he  had  not  said  he     ^  ®'*  ^^*^' 
was  ffuilty  and  would  be  handed.     Lord  Chief  Justice  Treby  over- 
rulea  the  question,  and  said,  '^  You  may  ask  upon  the  voire  dire, 
whether  he  has  any  interest  in  the  cause ;  nor  shall  we  deny  you 
liberty  to  ask,  whether  he  be  fitly  quaUfied  according  to  law  by 
having  a  freehold  of  sufficient  value :  but  that  you  may  ask  a  juror 
or  witness  every  question  that  will  not  mal^e  him  criminous,  that  is 
too  large.     Men  have  been  asked,  whether  they  have  been  convicted 
and  pardoned  for  felony,  or  whether  they  have  been  whipped  for 
petty  larceny,  but  they  have  not  been  obliged   to  answer;   for, 
although  their  answer  in  the  affirmative  will  not  make  them  criminal, 
nor  subject  them  to  punishment,  yet  they  are  matters  of  infamy,  and 
if  it  be  an  infamous  thing,  that  is  enough  to  preserve  a  man  from 
being  bound  to  answer.     A  pardoned  man  is  not  guilty :  his  crime 
is  purged.     But  merely  for  the  reproach  of  it,  it  shall  not  be  put 
upon  him  to  answer  a  question,  wnereon  he  will  be  forced  to  for- 
swear or  disgrace  himself.     So,  persons  have  been  excused  from 
answering,  wnether  they  have  been  committed  to  Bridewell  as  pil- 


(t)  Rex  V.  SUaey,  5  C.  &  P.  213,  Lord 
Tenterden,  C.  J. 

U)  >^e8t's  case,  MS.  2  Phil.  Ev.  419. 
A  Tivitness  who  answers  questions  tending 
to  criminate  himself  on  his  examination  in 
chiefs  is  bound  to  answer  on  the  cross- 
examination,  thou^  his  answer  may  impli- 
cate his  life.  Per  Dampier,  J.  Manninff's 
Index,  tit.  Witnen,  pi.  222.  See  also 
East  V.  Chapman,  Mood.  &  Malk.  47. 
S.  C.  2  C.  &  P.  570,  and  in  Dixon  o.  Vale, 
1  C.  &  P.  278.  Best,  C.  i.,  Uid  it  down 
that  if  a  witness,  being  cautioned  that  he  is 
not  compellable  to  answer  a  question  that 
may  criminate  him,  chooses  to  answer  it,  he 
is  bound  to  answer  all  questions  relative  to 
that  transaction,  and  cannot  be  allowed  to 
object  that  any  further  question  has  a  ten- 
dency to  crimmate  him. 

(A)  Rex  o.  Pcgler,  5  C.  &  P.  521,  Park, 
J.  A.  J.,  and  LitSedale,  J. 

(/)  See  the  observations  of  the  Judges  in 
Rex  V.  Watson,  2  Stark.  149,  et  teq.    Rex 


9.  Holding  and  Wade,  O.  B.  1821,  tor, 
Bayley,  f.,  MS.  Archb.  Crim.  Fl.  150. 
S.  C.  1  Archb.  Pract.  193.  Harris  v. 
Tippet,  2  Campb.  637,  cor.  Lawrence,  J. 
Contra,  Rex  v.  Lewis,  4  Esp.  N.  P.  C. 
225.  M'Bride  v.  M'Bride,  ibid.  242; 
but  see  2  Phil.  Ev.  426.  Indeed,  if  the 
imputation  contained  in  a  question  is  so 
connected  with  the  inquiry  and  the  point  in 
issue,  that  the  fact  may  be  proved  by  other 
evidence,  and  the  adverse  party  intends  to 
call  witnesses  for  that  purpose,  the  witness 
proposed  to  be  discredited  imut  be  asked 
whether  he  has  been  guilty  of  the  offence 
imputed,  pott^  p.  93 1 ,  937.  And  Lord  Ten- 
terden  has  ruled  that  the  counsel  in  a  cause 
have  no  riffht  to  object,  in  favour  of  a  wit- 
ness, that  £e  answer  to  a  particular  qinestion 
renden  him  liable  to  puushment  or  for- 
feiture ;  such  objection  belongs  to  the 
witness  only.  Thomas  v,  Newton,  I  Mood. 
&  Malk.  48,  note  (a)  to  East  o.  Chapman, 
(m)  4  St.  Tr.  748.  2  Pfaft.  Ev.  423. 


^ 
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discrediting  him :  at  the 

___  -  .  ^  r  f    #  --i^ch  a  decision  was  not  ne- 

There  are  four  mr  /;  /  //  /  /         .^s.     In  the  firat  ( Cooke's  case) 

credit  of  a  witness  v  .y  y  y,  ^^^^^  ^  witness,  but  to  exclude  a 

of  Oie  fecte  state  :'f,//         ^^»,  ^^^^^  the  object  of  the  examina- 

2-  By  proof  of  st .  *J;j         ^^gg  unworthy  of  credit,  but  incompetent 

tion,  mconsister/  ^/  ,  ^^e  last  case  (Sir  John  FriencFs\  there 

acts  and  dadar  ^^  ^q  ^j^^  question,  on  the  ground  that  the 

evidence  of  h'  ^j.   ^he  witness  to  penalties.      There  are   two 

J «        .    ^  '  **^  Nisi  Prius,  in  accordance  with  the  doctrine  laid 

If  a  witneF       ^ j^f  Justices  in  the  above  cases.     In  Rex  v.  Lewis,  {p) 

unworthy      ^  indictment  for  an  assault,  the  prosecutor  in  the  course 

hjm  to  r    ^amination,  was  asked  if  he  had  not  been  in  the  House  of 

^^^®   ,on  in  Sussex,  and  Lord  EUenborough,  C.  J.,  interposed, 

of  thf  ^jj^  j|jj^|.  ^at  question  should  not  be  asked ;  that  it  was  for- 

^^  S  settled  by  the  Judges,  among  whom  were  Treby,  C  J.,  and 

^*^^Vell>  J.,  both  of  whom  were  great  lawyers,  that  a  witness  was 

^  1(  bound  to  answer  any  question,  the  object  of  which  was  to 

j^grade,  or  render  him  infamous.     M^Bride  v.  M^Bride  (tf)  was  an 

^tion  of  assumpsit,  in  which  a  woman  being  called  as  a  witness  for 

the  plaintiff,  the  counsel  for  defendant  was  proceeding  to  examine 

her  as  to  her  living  in  a  state  of  concubinage  with  the  plaintiff,  but 

Lord  Alvanley  interposed,  and  said,  he  thought  questions  as  to 

general  conduct  might  be  asked,  but  not  such  as  went  immediately 

to  degrade  the  witness.    His  Lordship  added,  '^1  do  not  go  so  &r  as 

others  may.     I  will  not  say  a  witness  shall  not  be  asked  to  what 

may  tend  to  disparage  him,  that  would  prevent  an  investigation  into 

the  character  oi  a  witness,  which  it  may  often  be  of  importance  to 

ascertain.     I  think  those  Questions  only  should  not  be  asked  which 

have  a  direct  and  immeaiate  effect  to  disgrace  or  disparage  the 

witness." 

In  the  trial  of  O^Cotaley  and  0^  Connor,  (r)  for  high  treason, 
where  a  witness  was  aslcea,  on  cross-examination,  how  many  in- 
formations he  had  laid,  for  the  purpose  of  throwing  an  imputation 


(n)  6  St.  Tr.  259.    2  Phill.  Ev.  424. 
(o)  4  St  Tr.  606.     2  Phill.  Et.  424.  1 
Stark.  Ev.  194. 


(p)  4Esp.  225. 

(^)  4  Esp.  N.  P.  C.  242. 

Ir)  26  How.  St.  Tr.  1353. 
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'^n  informer,  whereupon  he  appealed  to  the  pro- 
it  was  held  that  the  question  should  not  lie 
V  another. 

<^  must  be  mentioned  that  of  Rex  v.  Hodgwm's 

'^dictment  for  a  rape  upon  Harriet  «••«• 

her  evidence,  she  was  cross-eza- 

'  o  put  these  questions  to  her, 

section  with  other  persons  T 

^nection  with  a  particular 

<^  ^  was  not  obliged  to 

lowed  the  objection, 
%i%  answer  them,  as  they 

id  on  a  case  reserved,  the 
ction  Was  properly  allowed,  if) 
amg  authority,  {u)     " 
46   the  following  authorities  in  fa-  Authorities 
iie   witness  is  compellable  to  answer  *^*'  ***®y  "i*^ 
disgrace  or  disparage.     In  Rex  v.   Ea^ 
ation  to  bail  the  prisoner,  who  was  charged  R<'i  e.  £d^ 
one  of  the  bail  was  asked  whether  he  had  not  ''*^"- 
.ry  for  peijury  ?     This  question  was  objected  to,  as 
xiinate  him:  but  the  Court  overruled  the  objection, 
.e  was  no  impropriety  in  the  question^  as  the  answer 
L  subject  him  to  any  punishment ;  and  the  bail  admitting 
-r,  he  was  rejected.     In  the  case  of  Front  v.  Holhway^  {w)  the  Frort  ©.  Hoi- 
iisel  in  cross-examining  a  witness,  asked  him  whether  he  had  not  ^^^^i* 
>een  tried  for  theft  at  Reading.     The  witness  refused  to  answer,  and 
appealed  to  Lord  EUenborough,  C.  J.,  whether  he  was  bound  to 
answer  such  a  question.     Lord  EUenborough,  C.  J.,  said,  ^'  If  you 
do  not  answer  the  question  I  will  commit  you ;"  adding,  *'  you  shall 
not  be  compelled  to  say,  whether  you  were  guilty  or  not"    This 
occurred  at  the  sittings  after  Hil.  Term,  1818 ;  add  it  would  appear, 
that  his  Lordship  had  changed  his  opinion,  as  to  the  obligation  on  the 
witness  to  answer,  since  his  decision  in  Rex  v.  Lewis,  as  above 
mentioned.     In  Cundell  v.  Pratty  (x)  Best,  C.  J.,  said,  "  Until  I  Cundell  t, 
am  told  by  the  House  of  Lords  that  I  am  wrong,  the  rule  I  shall  Pr»tt. 
always  act  on  is,  to  protect  witnesses  from  questions,  the  answers  to 
which  may  expose  them  to  punishment ;  if  they  are  protected  beyond 
this,  from  questions  that  tend  to  degrade  them,  many  an  innocent 
man  would  unjustly  suffer.'*  {y) 

And  in  Roberts  v.  Allatt,  (z)  where  in  an  action  oH  a  bill  of  ex-  Roberts «. 
change  the  defence  was  that  the  bill  was  drawn  and  accepted  for  the  ^^^^ 


(«)  Russ.  &  Ry.  C.  C.  R.  211.  But 
«ee  Rex  e.  Barker,  3  C.  &  P.  589. 

(<)  See  also  Dodd  «.  Norris,  3  Camph. 
519..  S.  P.  mentioned  by  Lord  Ellenbo- 
roiigb  as  having  been  decided  by  all  the 
Ja<^es.  It  may  be  observed,  that  besides 
degradinff  the  witness,  her  answer  might 
have  subjected  her  to  punishment  in  the 
spiritual  court.  In  Rex  0.  Pitcher,  which 
was  |u  indictment  against  a  female  prisoner 
for  stealing  from  the  person,  Hullock,  B., 
would  not  aUow  the  prosecutor  to  be  asked, 
on  cross-examination,  whether  any  thing 
Improper  passed  between  him  and  the  pri- 


soner at  the  house  where  he  lost  the  pro* 
perty.     1  C.  &  P.  85. 

(«)  See  the  cases,  ctn/is,  p.  784. 

^i>)  4  T.  R.  440. 

(w)  MS.  2  Phil.  £v.  428. 

Ik)  Mood.  &  Malk.  108. 

(v)  See  also  1  Arch.  Pract.  193« 
Arch.  Cr.  PI.  150,  where  a  MS.  case 
of  Rex  e.  Holding  and  Wade  is  cited,  in 
which  Bayley,  J.,  held  that  all  questions 
must  be  answered  except  those  the  answer 
to  which  may  subject  the  witness  to  punuh« 
ment. 

(2)  Moo.  &  Malk.  192. 
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balance  of  an  account  of  stockjobbing  transactions^  and  one  of  the 
parties  to  the  transaction  objected  to  answer  the  question,  on  the 
ground  that  his  answer  might  subject  him  to  penalties  under  the 
Btockjobbine  acts;  but  the  transaction  had  taken  pkce  more  than 
three  years  oefore  the  trial,  and  the  witness  did  not  know  that  any 
proceeding  had  been  commenced  against  him ;  Lord  Tenterden, 
C.  J.,  held  that  the  witness  was  bound  to  answer  the  questions  pot 
to  him. 

Assuming  that  a  witness  be  not  compellable  to  answer  degradiii^ 
questions,  it  seems  allowed,  (as  in  the  case  of  criminating  questions, 
see  antet  p.  927,)  that  the  questions  may  legally  be  asked,  (a)  If 
the  witness  declines  answering  questions  tending  either  to  ciioiinate 
or  degrade  him,  it  seems  haroQy  possible  to  avoid  coming  to  a  con- 
clusion almost  as  unfavourable  to  his  credit  as  if  he  had  admitted 
the  misconduct  imputed  to  him  in  the  question :  but  in  Rex  ▼• 
Watson^  {b)  Holroyd,  J.,  said  that  he  had  understood  the  rule  to  be 
that  if  you  propose  a  question  to  a  witness  and  he  declines  to 
answer  it,  his  not  answering  it  can  have  no  effect  on  the  jniy. 
And  in  Rose  v.  Blakefnore9{c)  where  a  witness  for  the  plaintiff  re- 
fused to  answer  a  question,  whether  he  had  published  a  particular 
handbill,  on  the  ground  that  he  had  been  threatened  with  a  prose* 
cution  fot  the  publication ;  and  the  counsel  for  the  defendant,  in 
his  address  to  the  jury,  put  it  to  them  that  the  witness  leally  most 
have  been  concerned  in  the  publication,  for  that  a  denial  of  it,  if  he 
could  deny  it,  would  not  injure  him ;  Abbott,  C.  J.,  interposed  and 
said,  that  no  such  inference  ought  to  be  drawn,  and  that  there  was 
an  end  of  the  protection  of  a  witness,  if  a  demurrer  to  the  question 
were  to  be  taken  as  an  admission  of  the  fact  inquired  into.  And 
in  Lloyd  v.  Paesinghanh  Lord  Eldon  expressed  a  similar  opinion,  {d) 
If  the  question  be  of  a  tendency  to  criminate  or  degrade,  and 
the  witness  answers  it,  the  cross-examining  party  must  be  satisfied 
with  the  answer,  and  will  not  be  allowed  to  falsify  it  by  evidence  ;(#) 
that  is,  if  the  question  be  merely  collateral  to  the  point  in  iasoe; 
for  if  it  be  relevant  to  it,  and  the  witness  deny  the  thing  imputed, 
evidence  may  be  called  to  contradict.  Thus,  where  a  witness  fiir 
a  prosecution  in  larceny  had  been  asked  in  cros^-examination, 
whether  he  had  not  been  charged  with  robbing  his  master,  and 


(a)  See  1  Stark.  £▼.  197. 

(6)  2  Stark.  N.  P.  C.  157,  158. 

(c)  Ry.  &  Mood.  N.  P.  C.  382. 

(d)  16  Yes.  64.  See  the  note  of  tbe 
Reporters  in  Rose  e.  Blakemore,  in  which 
doubts  are  ably  expressed,  with  deference 
to  such  high  authorities,  whether  these 
dicta  be  not  inconsistent  with  the  general 
principles  on  which  the  rules  concerning 
the  right  of  witnesses  to  refuse  an  answer  to 
questions  have  been  established. 

(e)  Rex  e.  Watson,  2  Stark.  R.  149| 
161,  158.  Rex  v,  Clarke,  2  SUrk.  R. 
244,  per  Holroyd,  J.,  Harris  v.  Tippett« 
2  Campb.  637,  cor.  Lawrence,  J.  For  the 
Court  will  not  try  a  oollateral  question 
whether  the  witness  has  been  ffuilty  of  the 
tnisoondact  imputed  to  him.  However,  in 
thb  case  of  Harris  e.  Tippett,  which  hafl 
been  relied  upon  by  very  high  authorities  in 


support  of  the  general  rule,  (see  Rex  «. 
Watson,  2  Stark.  155, 158,)  it  may  be  per- 
haps  doubted  whether  the  deciaiai  of  tfe 
learned  Judge  in  this  particular  iutiBOs 
was  correct,  although  the  principle  laid 
down  by  him  undoubtedly  is  so.  TW 
witness  being  called  for  the  defendant,  was 
asked  whether  he  had  not  attempted  to^i- 
suade  a  witness  examined  for  ue  phdatif 
from  attending  the  trial;  the  qugmni 
therefore,  it  may  be  argued,  was  Mt 
altogether  collateral,  but  so  oonnected  wilk 
the  cause  that  other  witneaaet  vjjh^  ht 
called  to  contradict  him.  See  the  ^trn^k 
case,  2  B  &  B^  311,|N»a<,  p.  936,aiid  see 
the  cases  where  aproaeoutnx in  npe,aada 
daughter  in  an  action  for  lediictioB,  base 
been  oontradicted  by  other 
p.  784. 
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whether  he  had  not  afterwards  said  he  would  be  revenged  of  him, 
and  would  soon  fix  him  in  gaol,  and  had  denied  both ;  Lawrence, 
J.,  ruled,  that  as  to  the  former,  his  answer  must  be  taken  as  con-* 
elusive;  but  that  as  the  words  were  material  to  the  guilt  or  in- 
nocence of  the  prisoner,  evidence  might  be  adduced,  that  they  were 
spoken  by  the  witness.  (/) 

The  privilege  of  refusing  to  answer  is  the  privilege  of  the  i^dtness^  Prmlegoof 
and  not  of  tlie  party ;  for  that  reason.  Lord  Tenterden,  C.  J.,  re-  the  witnew 
fiised  to  allow  counsel  to  support,  by  aigument,  the  privilege  as  ^^^* 
belonging  to  the  party  whom  he  represented,  {g) 

If  a  witness  answers  anv  questions  on  cross-examination  on  tf 
matter  rendering  himself  liable  to  forfeiture  or  punishttient,  hcf 
cankiot  afterwards  claim  his  privilege,  but  must  answer  throughout  (A) 
And  so  if  a  witness  voluntarily  answers  questions  tending  to  degrade 
him  on  his  examination  in  chie^  he  is  bound  to  ansWer  oii  cross- 
examination,  however  penal  the  consequence  tnay  be.  (t) 

The  rule  which  requires  the  best  evidence  to  be  produced,  of  Aal6  tiiit  W 
which  the  nature  of  the  thing  is  capable,  is,  it  should  seem,  in  some  ^^®|^JJ^ 
degree  relaxed  in  regard  to  cross-examination  for  the  purpose  of  g^yen  not  tp* 
discrediting  a  witness;   for   the  rule   is  to  be  understood  as  ap-  piicableto 
plicable  only  (»  the  proof  of  the  issue  crt  some  fiict  material  to  the  ^[^*JJ^. 
issue.  (Jc)    Thus  it  is  usual  in  pr^tice  to  ask  in  cross-examination  credit :  temku* 
an  accompUce  or  other  witness,  who  ap()ears  against  a  person  on  a 
criminal  prosecution,  whether  he  has  not  been  tried  for  some 
offence;  although  the  &et  of  his  having  been  tried  for  such  an 
offence  is  partly  matter  of  record,  and,  therefore,  according  to  the 

general  rule,  not  to  be  proved  without  the  recoid,  which  is  the 
ighest  species  of  proof.  (/) 
2ndly.  The  credit  of  a  witness  may  be  impeached  by  giving  evi-*  ^:  Bypfbafef 
dence  of  his  having  said  or  written  touching  the  cause,  what  is  at  contnmctorj 
variance  and  inconsistent  with  his  testimony  on  the  trial  {m)    But  ■^•*«™®"*' 
in  order  to  lay  a  foundation  for  such  discrediting  evidence,  it  is  Afoundatios 
necessarv  first  to  ask  the  Witness,  whom  it  is  proposed  to  discredit,  »«»*  ^1^ 
by  proof  of  contradictory  verbal  statements,  upon  cross-examination,  exwiiiuiti<m. 
whether  he  has  made  the  statement  or  declaration,  or  held  the  con-^ 
versation  which  it  is  intended  to  prove,  (n)    Thus^  if  a  witness,  on 
being  examined  in  chief  as  to  some  transaction  supposcfd  to  have 
occurred  between  certain  persons,  should  adniit,  that  he  had  heard 
of  such  a  thing,  but  does  not  know  its  cause,  it  would  be  irregulaiC 


(/)  TeWin*8  ease,  2  CampK  638,  see 
ttlso  the  Queen*s  case,  2  Brod.  &  Biog. 
313,  aDdpM^,p.  936. 

ig)  2  Phill.  Ev.  418,  citing  Tliomas  t. 
Newton,  M.  &  M.  48  n. 

(A)  East  e.  Chapman,  M.  &  Malk.  46» 
Lord  Tenterden,  U.  J. 

(t)  Per  Dampier,  J.,  VTincbester  Sum. 
Ass.  1815,  Mann.  tnd.  Witness,  222. 

{k)  1  Phil.  Et.  301,  7tbed. 

(/)  1  Phil.  £▼.  301,  7th  ed.  2  PhilL 
£▼.  428,  last  ed.  But  if  the  objeet  is,  not 
merely  to  discredit,  but  to  exclude  the 
witness  altogedier  on  the  ground  of  his  con- 
viction for  a  crime,  the  conviction  must 
be  regularly  proved  by  the  production  of 
the  record,  /xwf ,  p.  974. 

(m)  De  Sailly  p.  Morgan,  2  Esp.  N.P.C. 


691.  Christiiin  e.  Combe*  2  Eip.  489. 
See  oiKe,  p«  896,  as  to  the  depositions  of  a 
wittiess  betbre  a  magistrate  being  used  foi' 
this  purpose.  In  order  to  impeadi  the 
credit  ofa  witness  for  a  defendant  upon  ad 
information  for  assaulting  revenue  olBcers, 
by  proving  that  on  ^  information  before 
two  magistrates  against  the  same  defendant 
for  having  smuggled  goods  in  his  possession, 
he  gave  a  different  acfcount  of  the  matter/ 
proof  of  the  conviction  containing  the  tes- 
timony of  the  witness  is  insufScient ;  it 
is  necessary  to  prove  it  by  the  testimony  of 
those  ^ho  heard  what  was  said.  Rex  «• 
Howe,  1  Campb.  461.  S.  C.  6  Esp.  125^ 
(n)  *t\xQ  Queen's  case,  2  Brod.  &  Binff/ 
299.     Carpenter  v.  Wall,  11  A,  &  E.  803* 
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to  prove  his  having  made  a  declaration  respecting  the  cause,  in 
order  to  shew  his  knowledge  of  the  cause,  without  first  asking  hiffl 
in  the  cross-examination  whether  he  had  not  made  such  a  declam- 
tion ;  or  if  he  had  answered  that  he  did  not  remember  the  trans- 
action, it  would  be  equally  irregular,  without  such  previous  cross- 
examination,  to  prove  declarations  made  by  him  respecting  the 
transaction  for  the  purpose  of  shewing,  that  he  must  have  remem- 
bered it :  (o)  for  it  would,  in  many  cases,  have  an  unfair  effect  upon 
the  witness  and  upon  hb  credit,  and  would  deprive  him  of  that 
reasonable  protection  which  it  is  the  duty  of  the  Court  to  afford  to 
every  person  who  appears  as  a  witness,  to  allow  proof  of  his  former 
conversation  without  first  interrogating  him  as  to  that  conversation 
and  reminding  him  of  it,  in  order  to  call  up  all  the  ppwers  of  his 
memory  as  to  the  transaction,  {p)  And  it  is  not  enough  to  ask  the 
general  question,  whether  the  witness  has  ever  said  so  and  so, 
because  it  may  frequently  happen  that,  upon  the  general  question, 
he  may  not  remember  having  said  so ;  but  the  witness  must  be  asked 
as  to  the  time,  place,  and  person  involved  in  the  supposed  contra- 
diction ;  because  when  his  attention  is  challenged  to  particular 
circumstances,  he  may  recollect  and  explain  what  he  has  formerly 
said.  Where,  therefore,  a  witness  had  denied  that  he  had  ever  said 
that  he  was  in  partnership  with  the  defendant,  but  had  not  been 
questioned  as  to  the  particular  person,  or  conversation;  Tlndal, 
C  J.,  refused  to  allow  a  witness  to  be  asked  whether  on  a  particular 
occasion  the  witness  had  told  him  that  he  was  in  partnership  with 
the  defendant  {q) 

With  respect  to  the  mode  of  proceeding  where  a  contradictory 
statement  formerly  made  by  the  witness  in  writing  is  proposed  to 
be  produced  to  discredit  him  some  important  rules  were  laid  down 


(o)  The  Queen's  case,  2  Brod.  &  Bing. 
299. 

(  p)  2  Brod.  &  Bing.  300.  Abbott, 
G.  J.,  in  delivering  the  opinion  of  the 
Judges,  added,  that  in  any  frave  or  serious 
case,  if  the  counsel  had,  on  his  cross-eiami- 
nation,  omitted  to  lay  the  necessary  founda- 
tion, the  Court  would,  of  its  own  authority, 
call  back  the  witness  in  order  to  give  him 
an  opportunity  of  doing  so.  Another  reason 
why  he  ought  to  be  cross-eiamined  is.  that 
he  may  have  an  opportunity  of  explaining 
his  conduct,  2  Brod.  &  Bing.  314. 

(f)  Angus  V.  Smith)  M.  &  Malk.  473. 
The  witness  was  allowed  to  be  recalled,  and 
asked  the  particular  question;  and  the 
same  rule  was  laid  down  by  Parke,  B., 
in  Crowley  v.  Page,  7  C.  &  P.  789,  /»»*, 
p.  936,  note  (p),  and  in  Rex  e.  Pearce, 
Gloucester  Spr.  Ass.  1829,  MSS.  C.  S.  6. 
Learned  Judges  have  in  many  instances 
allowed  witnesses  to  be  recalled  in  order  to 
lay  a  foundntion  for  the  admission  of  such 
contradictory  evidence.  In  Reg.  t.  Harris, 
Salop  Spr.  Ass.  1842,  upon  an  indictment 
for  murder,  the  prisoner  had  no  counsel, 
and  in  his  defence  to  the  jury  ho  alleged 
certain  statements  to  have  been  made  by 
the  principal  witness  for  the  prosecution, 
and  imputed  that  his  son,  who  could  prove 
the  statements,  had  been  prevented  from 


attending  to  give  evidence  for  him;  aai 
Patteson,  J.,  stopped  the  trial,  and  ordered 
the  son  to  be  sent  for,  at  the  same  tine 
directing  that  no  communication  shoald  be 
made  to  him  of  the  matters  as  to  wfaidi  he 
was  going  to  be  examined.  The  prisoner 
having  no  attofney,  and  the  ion  not  having 
been  examined  by  any  one  as  to  what  state- 
ments he  had  heard  the  witness  make,  a 
difficulty  arose  as  to  the  mode  which  wis 
best  to  be  adopted  in  the  examinarioo  of 
the  son,  and  the  cross-examination  of  the 
witness,  and  the  following  mode  was  adopted 
as  the  best  under  the  peculiar  circumstances 
of  the  case  : — The  son  was  Brat  etamined 
by  the  editor,  at  the  request  of  the  leaned 
Judge,  as  to  what  he  had  heard  the  witness 
say,  the  witness  being  kept  oat  of  Coort 
during  such  exiunination,  and  tbeti  the  wit- 
ncss  was  called  in  and  cross-examined  by 
the  editor  as  to  the  statements  which  the 
son  had  sworn  that  he  had  made.  The 
jury  acquitted  the  prisoner,  althoagk  the 
^dence  for  the  prosecution  was  very 
strong.  This  case  has  been  mentiooed.  as 
it  may  serve  as  a  guide  for  the  practioe 
in  cases  where  the  prisoner  wishes  to  call 
witnesses  to  prove  contradictory  statements 
made  br  witnesses  for  the  prosecntioB, 
without  having  laid  the  ground  for  so  ~ 
in  a  proper  manner.    C.  &  Q. 
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in  the  House  of  Lords  in  the  Queeris  case,  (r)     A  witness  named 
Louisa  Dumont,  who  had  been  called  on  the  behalf  of  the  prosecu- 
tion, was  asked  upon  cross-examination  whether  she  had  not  made 
particular  statements,  which  the  counsel  read  to  her  out  of  a  sup- 
posed letter  to  her  sister;   it  was  objected  that  the  letter  itself 
should  be  put  in  before  any  use  could  be  made  of  its  contents : 
and  thercupcm  the  following  question  was  proposed  to  the  Judges : 
Whether  in  the  Courts  below,  a  party,  on  cross-examination,  would  The  witness 
be  allowed  to  represent,  in  the  statement  of  a  question,  the  contents  ^^^  ^^^  ^. 
of  a  letter,  and  to  ask  the  witness,  whether  the  witness  wrote  a  Sus  tolhe"' 
letter  to  any  person  with  such  contents,  or  contents  to  the  like  contents,  but 
effect,  without  having  first  shewn  to  the  witness  the  letter,  and  the  paper  must 
having  asked  that  witness  whether  the  witness  wrote  that  letter,  andhe'niusr* 
and  his  admitting  that  he  wrote  such  letter  ?    The  Judges  answered  be  asked  if  it  is 
this  in  the  negative ;  and  Abbott,  C.  J.,  stated  their  reasons  to  be  *^  writing. 
that  the  contents  of  every  written  paper  are  to  be  proved  by  the 
paper  itself,  and  by  that  alone,  if  the  paper  be  in  existence :  the 
proper  course,  therefore,  was  to  ask  the  witness  whether  or  no  that 
letter  was  of  the  handwriting  of  the  witness.     If  the  witness  admits  If  he  admits  it, 
this,  the  cross-examining  counsel  may,  at  his  proper  season,  read  '^  "**y  ^^  Jj®*" 
that  letter  as  evidence.  {$)    A  second  question  was  at  the  same  time  ^ilJcnce  on 
put  to  the  Judges,  part  of  which  was,  whether  the  Court  would  the  other  side. 
allow  a  witness  m  case  he  should  not  admit  that  he  did  or  did  not 
write  the  same,  to  be  examined  to  the  contents  of  such  letter.  (/)  if  be  does  not 
To  which  the  learned  Judges  gave  an  answer  in  the  negative,  for  «<^™»*  *^»  ^® 
the  same  reason  which  led  them  to  give  the  answer  to  the  first  crosl^cxamin- 
question,  viz.,  that  the  paper  itself  is  to  be  produced,  in  order  that  ed  to  its  con. 
the  whole  may  be  seen,  and  the  one  part  explained  by  the  other.        tents. 

If,  however,  a  paper  written  by  the  witness  is  proved  to  have  been  where  the 
lost  or  destroyed,  (in  which  case  the  only  mode  of  contradicting  p*p«f « *«>»*• 
him  would  be  by  producing  afterwards  some  secondary  evidence  of 
the  contents  of  the  paper^  it  would  be  reasonable  and  proper  to 
allow  the  counsel  to  cross-examine  the  witness  as  to  the  contents  of 
such  letter,  (w) 

A  witness,  who  has  been  examined  before  commissioners  in  a 
bankniptcy,  may  be  asked  whether  he  had  mentioned  a  fact,  which 
he  had  just  mentioned,  before  the  commissioners,  without  putting 
his  examination  into  his  hand,  as  the  object  is  to  show  that  he  did 
not  mention  the  fact,  and  he  may  admit  that  if  he  chooses ;  if  he 
does  not  ask  for  the  examination  to  refresh  his  memory,  he  may 
answer  without  it  if  he  chooses,  {v) 

If  the  counsel  who  cross-examines  puts  a  paper  into  the  witnesses 
hand,  and  puts  questions  on  it,  and  anything  comes  of  the  questions 


(r)  1  Brod.  &  Bing.  286. 

(«)  Id.  ibid.  But  if  he  suggests  to  the 
Court  that  he  wishes  to  have  the  letter  read 
immediately  in  order  to  found  certain  ques- 
tions upon  Its  contents,  that  cannot  be  well 
or  effectually  done  without  reading  the 
letter  itself;  in  that  case,  for  the  more 
convenient  administration  of  justice,  the 
Tetter  b  permitted  to  be  read,  but  consider- 
ing it  as  part  of  the  evidence  of  the  counsel 
proposing  it  and  subject  to  all  the  con- 
sequences of  its  being  so  considered.  Ibid. 
289,290. 


(<)  The  other  part  of  the  Question  was, 
whether  when  a  letter  is  proauced  in  the 
Court  below,  the  Court  would  allow  a 
witness  to  be  asked,  upon  showing  the 
witness  only  a  part  or  one  or  more  lines  of 
such  letter,  ana  not  the  whole  of  it,  whether 
he  wrote  such  part ;  and  the  Judges  were 
of  opinion  that  it  should  be  answered  in  the 
affirmative. 

(«)  2  Phill.  Ev.  439. 

(9)  Ridley  p.  Gyde,  1  M.  &  Rob.  197» 
Tindal,  C.  J. 
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founded  upon  it,  the  opposite  counsel  has  a  right  to  see  the  pmer, 
and  re-examine  upon  it ;  but  if  the  cross-examination  fouoded  on 
the  paper  entirely  fails,  the  opposite  counsel  has  no  right  to  look  at 
it  {w)  And  if  the  counsel  in  cross-examining  a  witness  put  a  letter 
in  his  hands,  and  after  asking  if  he  wrote  it,  desire  him  to  read  it, 
and  then  put  questions  upon  it,  such  counsel  is  not  bound  to  lunre 
the  letter  read  until  after  ne  has  addressed  the  jury,  {x) 

We  have  seen,  (jf)  that  by  the  rules  of  the  Judges,  which  were 
promulgated  soon  after  the  passing  of  the  Prisoners'  Counsel  Act, 
a  witness  for  the  crown  cannot,  upon  his  cross-examination,  be 
asked  whether  he  4id  or  did  not  in  his  deposition  make  such  or 
such  a  statement,  or  whether  he  did  or  did  not  make  such  a  state- 
ment before  the  mapstrate,  until  after  his  deposition  has  been  nead. 
These  rules  have  been  acted  upon  with  great  strictness  in  practice, 
and  it  seems  fully  settled,  that  a  counsel  for  a  prisoqer  can  neither 
ask  a  witness  as  to  anything  contained  in  his  deposition,  or  anything 
not  contained  in  the  deposition,  without  fir^t  putting  in  the  deposi- 
tion to  show  what  the  witness  did  state,  {z)  AnA  so  strictly  has  this 
practice  been  adhered  to,  that  it  has  beei^  held  that  a  prisoner's 
counsel  cannot  be  permitted  to  ask  a  witness  whether  he  had  ever 
made  a  particular  statement  before,  but  that  the  question  ought  to 
be  qualified  by  adding,  ^*  except  when  you  yreve  before  the  magis- 
trate," or  "  the  coroner,"  as  the  case  may  be.  (a) 

Where,  however,  a  witness  admitted  that  he  had  been  cross-ex- 
amined by  the  prisoner's  attorney  when  he  was  before  the  magistrate, 
the  counsel  for  the  prisoner  was  permitted  to  question  him  as  to  the 
answers  he  gave,  it  appearing  to  the  Judge  that  no  aros&^punina- 
tion  of  the  witness  was  returned  by  the  magistrate.  (6) 

In  one  case  it  seems  to  have  been  considered  a  fitting  course  fix* 
the  Judge  to  look  at  the  depositions  while  the  witnesses  were  under 
examination,  and  question  them  as  to  any  discrepancy  between  them 
and  their  evidence ;  (c)  but  in  other  cases  learned  Judges  have  ler 
fused,  where  counsel  were  employed  by  the  prisoner,  to  look  at  ^ 
depositions  at  all.  {d) 

In  a  case  where  it  was  proved  that  the  depositions  had  b^n 


(v)  Reg.  «.  Dunoombe,  8  C.  &  P.  369, 
|!xvd  Denman,  C.  J. 

Or)  Holland  «.  Reeves,  7  C.  &  P.  36, 
Aidenon,  B* 

(y)  AhU^  p.  815. 

(x)  'BjMt.  V.  Taylor,  8  C.  &  P.  726. 
IBnkine,  J.  Reg.  e.  Holden,  8  C.  fc  P. 
/606,  Patteson,  J.  Rex  e.  Edwards,  8  C. 
&  P.  26,  Littledale,  J.,  and  Coleridge,  J., 
and  see  tbe  cases,  ibid.,  31,  note  (a) 

(a)  Reg.  «.  Holden,  twpra,  Reg.  o. 
^hellard,  9  C.  &  P.  277,  Patteson,  J. 

(6)  Rex  0.  Edwards,  vtpra, 

(fi)  Rex  V,  Edwards,  tttprcu  Tbis  is  a 
^ooorse  wbicb  has  not  unireqaently  been 
adopted  in  cases  wbere  the  prisoner  has  had 
no  counsel,  and  in  such  cases  appears  highly 
expedient,  as  prisoners  rarely  have  copies 
of  the  depositions  unless  they  are  defended 
by  counsel,  and  even  if  they  had>  probably 
irould  not  be  able  properly  to  avail  them- 
selves of  any  contradictions  that  might 
arise ;  and  it  is  to  be  remembered  that  the 


depositions  are  returned  to  the  Jod^  for 
the  express  purpose  of  enabling  him  to 
Judge  as  to  tne  aoooracy  of  the  witnewss. 
C.  S.  G. 

(d)  Rex  V.  Thomas,  7  C  &  P.  817. 
Paike,  B.,  as  sUted  8C.  &  P.  27,  and  thrt 
statement  is  correct.  Reg.  v.  Hokfea, 
ntpra.  In  both  these  cases  tbe  oovnsel  for 
the  prisoner  requested  the  Judge  to  look  at 
the  depositions,  and  the  object  was  to  avoid 
putting  in  the  depositioin,  and  if  the  Jodge 
nad  in  those  cases  looked  at  the  depositioas, 
and  Questioned  the  witnesses  opoa  Aens,  H 
woula  have  been  indirectly  getting  rid  of 
the  effect  of  the  rules  theinselvea.  It  is 
a  very  different  question  whether  the  Jodge 
may  not  in  his  discretion  qnettkm  a  witness 
as  to  discrepancies  which  strike  his  mind* 
and  either  have  not  struck  the  ooonsel  for 
the  prisoner,  or  if  so,  have  been  considered 
by  um  not  of  snob  importance  as  to  indeoe 
him  to  put  in  the  depositions,  and  so  give  the 
counsel  for  the  crown  the  reply.    C  S.  G. 
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r^ularly  taken  against  the  prisoner  before  the  magistrates,  and  Depositions 
retumea  to  the  proper  officer,  and  that  officer  proved  that  he  had  l<Mt- 
made  diligent  search  after  them,  and  could  not  hnd  them ;  Patteson, 
J.,  held  ^at  the  prisoner's  counsel  might  cross-examine  from  copies 
of  them,  which  were  proved  by  the  magistrate's  clerk  to  be  correct,  (e) 

But  die  rules  only  apply  to  what  are  stricdy  depositions  taken  in  Where  the 
the  regular  course  before  a  magistrate.     Where,  on  an  indictment  for  "»'•■  ^^  "o* 
a  rape,  it  appeared  that  the  prosecutrix  had  twice  charged  the  pri-  ''^  ^' 
soner  with  the  offence,  and  that  on  the  first  occasion  the  prosecutrix 
was  sworn  and  her  statement  taken  down,  but  not  read  over  to  her 
or  signed  either  by  the  magistrate  or  the  prosecutrix,  and  after  this 
examination  the  prisoner  was  dischai^d,  out  was  afterwards  again 
apprehended,  and  committed  by  other  magistrates;  Coleridge,  J., 
after  conferring  with  Gumey,  B.,  held  that  the  counsel  for  the  pri- 
soner might  ask  the  prosecutrix  whether  she  had  not  said  certain 
things  on  the  first  occasion  when  she  was  so  examined  without  pro- 
ducing the  writing  which  had  been  taken  down.  (/) 

A  very  distinguished  writer  on  the  law  of  evidence,  (a)  has  stated  whether  a 
his  opinion,  that   the  determination  of  these   points  has  left   the  witness  may  b« 
question  still  open,  whether   counsel   may  be  allowed  to  cross-  "J^^f  j^jJi^mina. 
examine  a  witness  as  to  his   having  given  a  different  account  of  tion  th<; 
the  transaction,  or  as  to  his  having  written  a  letter  containing  a  general  ques- 
different  account ;  because,  in  the  Queen's  case,  the  question  put  he"har w^^fen 
to  the  witness  related  to  a  variety  of  particular  expressions,  and  a  different 
entire  passages,  supposed  to  be  contained  in  a  letter,  and  the  let-  account. 
ter,  which  was  supposed   to  contain   such   expressions,  had  been  ^''^^* 
actually  produced,  and  shown  by  the  counsel :  whereas  the  ques- 
tion, proposed  above,  is  quite  general,  namely,  whether  the  wit- 
ness has  given  any  account  in  his  letters,  or  otherwise,  differing 
from  his  present   account,  and   the  question   is  proposed  without 
any  reference  to  the  circumstance,  whether  the  letter  is  or  is  not 
in  existence,  or  whether  it  has  or  has  not  ever  been  seen  by  the 
cross-examining  counsel  (A)      And  the  eminent  author  above   al- 
luded to,  aigues  with  great  force  and  ability,  that  such  a  question 
may  be  asked  with  propriety,  (i) 

In  order  to  lay  a  foundation  for  contradicting  a  witness,  the  VHiatques- 
questions  asked  upon  cross-examination  must,  in  some  way,  be  re-  tions  may  be 
levant  to  the  matter  in  issue.     Thus,  in  an  action  for  usury,  the  "founSkticm 
person  with  whom  the  contract,  alleged  to  be  usurious,  had  been  for  contradic- 
made,  was  produced  as  a  witness  for  the  plaintiff,  and  the  counsel  *<"7  ©▼«dencc, 
for  the  defendant  proposed  to  cross-examine  him  as  to  other  con- 
tracts he  had  maae  with  other  persons,  which  were  not  usurious ; 
intending,  if  the  witness  answered  in  the  affirmative,  to  draw  the 
conclusion  that  he  had  made  the  same  contract  with  the  defend- 
ant, and  if  the  witness  denied  the  nature  of  those  other  contracts, 


(e)  Reg.  V,  Shellard,  9  C.  &  P.  277. 

(  /)  lUff.  V.  Griffiths,  9  C.  &  P.  746. 

(  g)  1  Phil.  Ev.  299,  7th  ed. 

(A)  Mr.  Phillipps  applies  the  lame  rea- 
■oning  to  another  resolution  of  the  Jud^, 
during  the  aamo  proceedings,  Tis.,  that  if  a 
witness  he  askea  whether  he  has  repre- 
sented such  a  thing,  they  should  direct  the 
counsel  to  ask  whether  the  representation 
had  been  made  in  writing  or  words.     This 


opinion  of  the  Judges,  the  above  learned 
writer  conceives  to  have  been  founded  on 
the  supposition  that  the  witness's  letter  was 
actually  in  the  possession  of  the  cross- 
examining  counsel,  and  on  the  circumstance 
of  the  question  relating  to  particular  ex- 
pressions, supposed  to  have  been  contained 
in  the  letter.     See  2  Phill.  Ev,  4()0. 

(t)  1    Phil.    Ev.   '299,   7th   cd.,   M  §eq. 
Sec  also  1  Stark.  Ev.  '203,  el  teq. 
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dines  to 
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to  call  evidence  to  prove  the  contrary,  and  thereby  destroy  the 
witness's  credit.  But  Lord  Ellenborough  refused  to  suffer  the 
<]uestion  to  be  put,  conceiving  it  to  be  entirely  irrelevant  to  the 
issue  in  the  cause ;  and  the  Court  of  King's  Bench  were  after- 
wards all  of  opinion,  that  he  had  acted  properly;  and  they  laid 
down  the  rule,  that  it  is  not  competent  for  counsel  on  cross-exa- 
mination to  Question  the  witness  concerning  a  distinct  collateral 
fact,  which,  if  answered  affirmatively,  is  wholly  irrelevant  to  the 
matter  in  issue,  for  the  purpose  of  discrediting  him,  if  he  answers 
in  the  negative,  by  calling  other  witnesses  to  contradict  him.  (j)  It 
need  hardly  be  observed,  if  a  question  be  wholly  irrelevant,  and 
therefore  improperly  asked  on  cross-examination,  and  the  witness 
nevertheless  give  an  answer  to  it,  the  cross-examining  party  may 
not  call  evidence  to  contradict  that  answer ;  but  it  is  further  to  be 
remarked,  that  many  questions  may  be  asked  with  propriety  od 
cross-examination,  which  are  irrelevant  to  the  matter  m  issue,  yet 
are  allowable  because  they  go  to  the  credit  of  the  witness :  but  the 
distinction  is,  as  to  the  right  to  call  evidence  to  contradict  answers 
given  to  questions  put  to  shake  a  witness's  credit,  that  if  the  ques- 
tions go  merely  to  nis  credit,  and  are  in  other  respects  collateral 
to  the  issue,  evidence  cannot  be  called  to  contradict  the  answers; 
if  they  not  only  go  to  his  credit,  but  are  also  connected  with  the 
subject  of  inquiry,  then  it  is  allowable  to  call  witnesses  to  contra- 
dict. Thus,  if  a  witness  be  asked  on  cross-examination,  whether 
he  has  been  guilty  of  a  crime,  or  any  conduct  which  would  dis^ 
credit  him  as  a  witness,  but  is  unconnected  with  the  matters  in 
issue,  and  he  denies  it,  his  answer  is  conclusive ;  (Jk)  but  if  the  im- 
puted misconduct  be  relative  to  the  subject  of  inquiry,  as,  if  a 
witness  for  the  crown  be  asked  whether  he  had  not  said  that  he 
would  be  revenged  on  the  prisoner,  and  would  soon  fix  him  in 
gaol,  {I)  or  whether  he  had  not  made  declarations  to  procure  per- 
sons comiptly  to  give  evidence  in  support  of  the  prosecution,  (m) 
then  evidence  may  be  called  to  contradict  him,  if  he  denies  the 
words  or  declaration  imputed  to  him ;  and  if  the  witness  declines 
to  give  any  answer  to  such  a  question  proposed  to  him,  by  reason  of 
the  tendency  thereof  to  criminate  himselr,  and  the  Court  is  of  opi- 
nion that  he  cannot  be  compelled  to  answer,  the  adverse  party  has 
also,  in  this  instance,  his  subsequent  opportunity  of  tendering  his 
proof  of  the  matter,  which  is  received,  if  by  law  it  ought  to  be  re- 
i^eived.  (n) 

In  one  case,  where  a  witness  said  on  cross-examination  that  be 
had  no  recollection  of  a  certain  declaration  one  way  or  the  other, 
without  expresslv  denying  it,  Tindal,  C.  J.,  held  that  a  person 
could  not  be  called  to  prove  such  declaration;  as  he  had  never 
heard  such  evidence  admitted  in  contradiction,  except  when  the 
vntness  had  expressly  denied  the  declaration,  (o)  But  in  a  later  case 
where  a  witness  neither  admitted  nor  denied  a  verbal  statement, 
Parke,  B.,  held  that  evidence  was  admissible  to  show  that  the  witness 
had  made  such  a  statement,  (p) 


(J)  Spenoely  ©.   De  Willott,  7  East, 
JOB. 

(k)  Ante,  p.  930. 

(/>  Yewin's  case,  'i  Oampb.  638. 

im)  The  Queen's  case,  2  Rrod.  k  Bing. 


311. 

(fli)  The  Queen's  case,  2  Brod.  &  Bvag, 
313»314. 

(o)  Paine  v.  Beeston,  1  M.  &  Rob.  30. 

( p  )  Crowley  v.  Page,  7  C.  &  P.  789. 
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3rdlj.  The  credit  of  a  witness  may  be  impeached,  not  only  by  3.  By  proof  of 
giving  evidence  to  prove  statements  made  by  him  at  variance  with  witne88*8  acts 
his  testimony,  bat  by  calling  witnesses  to  prove  his  declarations  f^ng^^u^^ff 
and  acts   touching  the  subject  matter  of  inquiry,  (q)     And  the  the  cause, 
rules  above  stated,  as  to  the  necessity  of  a  previous  cross-examina-  Preyious 
tion  of  the  witness  whom  it  proposed  to  discredit,  apply  equally  to  cross  examina- 
this  method  of  discrediting  him  as  to  the  last     So  that  if  it  is  **°°  necessary. 
intended  to  offer  evidence  of  former  declarations  of  a  witness,  or 
of  acts  done  by  him,  though  not  with  a  view  to  contradict  his 
statement  upon  oath  in  examination  in  chief,  but  with  a  view  of 
discrediting  him  as  a  corrupt  witness;   in  this  case   also  it  has 
been  determined  that  the  witness  should  be  previously  questioned 
to  such  declarations,  or  such  acts,  on  the  cross-examination ;  (r)  for 
in  one  case  as  well  as  the  other  an  opportunity  must  be  afforded  the 
witness  of  explaining  his  conduct  before  evidence  can  be  adduced  to 
impeach  his  credit  by  proof  of  the  fact     Thus,  where  the  witness's 
moral  character  is  relevant  to  the  issue,  expressions  of  the  witness 
may  be  proved  without  the  previous  inquiry,  if  they  tend  merely  to 
disgrace  the  witness  by  showing  that  he  has  made    unbecoming 
declarations ;   but  even  if  they  be  of  such  a  nature  the  introductory 
question  must  not  be  dispensed  with,  if  they  tend  likewise  to  contra- 
dict some  part  of  the  witness's  evidence.     Therefore  in  an  action 
for  seducing  the  plaintiff's  daughter,  which  the  daughter  proves,  the 
defendant  cannot  give  evidence  that  she  has  talked  of  anotner  person 
as  her  seducer  and  the  father  of  her  child,  unless  she  be  first  asked  on 
cross-examination  whether  she  ever  used  those  expressions,  (s) 

After  a  witness  has  been  cross-examined  respecting  his  former  Re-eumina. 
statements  and  declarations,  for  the  purpose  of  affecting  his  credit,  ^^^ 
the  counsel  who  called  him  has  a  right  to  re-examine  him  so  as  to 
give  him  an  opportunity  of  explaining  such  statements  and  decla- 
rations. Thus,  if  that  which  the  witness  has  stated  in  answer  to  the 
question  on  his  cross-examination,  arose  out  of  the  inquiries  of  the 
person  with  whom  he  had  the  conversation,  the  witness  may  be 
asked  in  re-examination  what  those  inquiries  were,  (t)  And  he  may 
also  be  asked  what  induced  him  to  give  to  that  person  the  account 
which  he  has  stated  in  the  cross-examination,  (u) 

But  this,  it  should  seem,  is  the  limit  of  such  a  re-examination. 
Lord  C.  J.  Abbott,  in  delivering  his  opinion  in  the  Queen's  case, 
said,  *^  I  think  the  counsel  has  a  right,  upon  a  re-examination,  to 


The  learned  Baron  said,  '*  Evidence  of 
statements  by  witnesses  on  other  occasions 
relevant  to  the  matter  at  issue,  and  incon- 
sistent with  the  testimony  given  by  them  on 
the  trial,  is  always  admissible  in  order  to 
impeach  the  valae  of  that  testimony ;  but  it 
is  only  such  statements  as  are  relevant  that 
are  admissible,  and  in  order  to  lay  a  founda- 
tion for  the  admission  of  such  contradictory 
statements,  and  to  enable  the  witness  to 
explain  them,  and,  as  I  conceive,  for  that 
purpose  only,  the  witness  may  be  asked 
whether  he  ever  said  what  is  suggested 
to  him,  with  the  name  of  the  person  to 
whom  or  in  whose  presence  he  is  supposed 
jto  have  said  it,  or  some  other  circumstance 
sufficient  to  designate  the  particular  occa- 
sion.   If  the  witness,  on  the  cross-examina- 


tion, admits  the  conversation  imputed  to 
him,  there  is  no  necessity  for  giving  other 
evidence  of  it ;  but  if  he  says  be  does  not 
recollect,  that  is  not  an  admission,  and  you 
may  give  evidence  on  the  other  side  to 
prove  that  the  witness  did  say  what  is 
imputed,  always  supposing  the  statement  to 
be  relevant  to  the  matter  at  issue.  This 
has  always  been  my  practice,  and  if  it  were 
not  so  you  could  never  contradict  a  witness 
who  said  he  could  not  remember." 

(q)  The  Queen's  case,  2  Brod.  &  Bing. 
311. 

(r)  2  Brod.  &  Bing.  311. 

(«)  Carpenter  «.  Wall,  supra,  11  A. 
&  E.  803. 

(0  2  Brod.  &  Bing.  295. 

(ii)  Ibid. 
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ask  all  questions  which  may  be  proper  to  draw  forth  an  ezplanatioa 
of  the  sense  and  meaning  of  the  enHnessions  used  by  the  witness 
on  cross-examination,  if  they  be  in  themselves  doubtful ;  and,  also^ 
of  the  motive,  by  which  the  witness  was  induced  to  use  those  ex- 
{Hressions :  but  I  think  he  has  no  right  to  go  further,  and  to  intro- 
duce matter  new  in  itself,  and  not  suited  to  the  purpose  of  explain- 
ing either  the  expressions  or  the  motives  of  the  witness."  (v) 

His  Lordship  afterwards  observed,  "  I  distinguish  between  a  con- 
versation whicn  a  witness  may  have  had  with  a  party  to  the  suit, 
whether  criminal  or  civil,  and  a  conversation  with  a  third  penon. 
The  conversations  of  a  party  to  the  suit,  relative  to  the  subject 
matter  of  the  suit,  are,  in  themselves,  evidence  against  him  in  the 
suit,  and,  if  a  counsel  chooses  to  ask  a  witness  as  to  anything  which 
may  have  been  said  by  an  adverse  party,  the  counsel  for  that  party 
has  a  right  to  lay  before  the  Court  the  whole  which  was  said  by  hsi 
client  in  the  same  conversation ;  not  only  so  much  as  may  explain 
or  qualify  the  matter  introduced  by  the  previous  examination,  but, 
even  matter  not  properly  connected  vdth  the  part  introduced  upon 
the  previous  examination,  provided  only,  that  it  relate  to  the  sabject 
matter  of  the  suit ;  because  it  would  not  be  just  to  take  part  of  a 
conversation  as  evidence  against  a  party,  without  givine  to  tne  party, 
at  the  same  time,  the  benefit  of  the  entire  residue  of  what  he  said  on 
the  same  occasion.  But.  the  conversation  of  a  witness  with  a  third 
person  is  not  in  itself  evidence  in  the  suit  against  any  party  to  the 
suit  It  becomes  evidence  only  as  it  may  affect  the  character  and 
credit  of  the  witness,  which  may  be  affected  by  his  antecedent  de- 
clarations, and  by  the  motive,  under  which  he  made  them ;  bat, 
when  once  all  which  had  constituted  the  motive  and  inducement, 
and  all  which  may  show  the  meaning  of  the  words  and  declarations 
has  been  laid  before  the  Court,  the  Court  becomes  possessed  of  all 
which  can  affect  the  character  or  credit  of  the  witness,  and  all  beyond 
this  is,  in  my  opinion,  irrelevant  and  incompetent."  (w) 

But  the  reasoning  and  the  grounds  of  the  supposed  distinction 
have  been  since  considered  by  me  Court  of  Queen's  Bench,  and  afbr 
full  consideration  that  Court  overruled  the  distinction,  and  adopted 
the  more  safe  and  intelligible  principle  that  the  ofBce  of  re-examina- 
tion is  to  be  confined  to  showmg  the  true  colour  and  bearing  of  the 
matter  eUcited  by  cross-examination,  and  that  new  facts  or  new  state- 
ments, not  tending  to  explain  the  witness's  previous  answers  ought 
not  to  be  admittea  (x) 


(v)  2  Brod.  &  BiDff.  297, 

(v)  2  Brod.  &  Bug.  297,  298.  The 
other  Judges,  except  Mr.  Justice  Best, 
agreed  with  Uie  Lord  Chief  Justice  ;  hut 
the  Lord  Chancellor  and  Lord  Red^dale 
were  of  the  same  opmion  with  Mr.  J.  Best, 
and  differed  from  the  other  Judges,  inas- 
much as  they  thought  that  the  entire  con- 
versation  ought  to  be  admitted,  not  as 
evidence  of  any  fact  that  might  be  asserted 
in  the  course  of  it,  but  solely  and  simply  as 
explanatory  of  the  witness's  motives,  and  as 
setting  his  character  and  credit  in  a  &ir, 
full,  and  impartial  point  of  view. 

(«)  2  Phill.  £v.  443,  citing  Prince  r. 
Same,  7  A.  &  E.  627,  where  in  an  action 


for  a  maliciotts  arrest,  a  witness  called  far 
the  plaintiff  stated  on  cross-ezamiHliai 
that  the  plaintiff  had  institiited  a  prose- 
cution for  perjury  against  a  witness  ex- 
amined agamst  him  in  the  action  in  which 
be  had  been  arrested,  and  that  the  plaiBtiff 
had  said  that  he  had  been  renoAndea  b^  ^ 
Insolvent  Debtors*  Court;  on  his  re-ex- 
aminadon  tt  was  proposed  to  ask  hm 
whether  the  plaintiff  had  not  also  on  the 
trial  of  the  mdictment  sworn,  that  the 
advance  in  craestion  was  a  gift  and  noc 
a  loan ;  and  Lord  Denman,  O.  J.,  vakd 
that  the  question  could  not  be  put,  and  the 
Court  held  that  the  ruling  was  right. 
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Thus  where  an  accomplice  being  cross-examined  with  a  view  to 
throw  discredit  on  his  testimony,  confessed  that  he  had  committed 
two  robberies  the  same  night  as  the  one  chaived  in  the  indictment 
and  on  re-examination  it  was  proposed  to  ask  him  as  to  the  particular 
circumstances  attending  those  robberies,  and  the  persons  in  whose 
company  they  where  committed,  in  order  to  show  tnat  the  prisoners 
were  the  persons  ;  Littledale,  J.,  refused  to  allow  it,  observing  that 
the  cross-examination  having  been  only  vdth  a  view  to  the  witness's 
discredit,  it  was  not  competent  to  the  counsel  for  the  prosecution, 
on  re-examination,  to  ask  questions  not  arising  out  of  such  cross-exa- 
mination, in  order  to  criminate  the  prisoners,  {y) 

4thly.  The  credit  of  a  witness  may  be  impeached  by  proof  of  his  4.  By  proof  of 
general  character.  It  is  now  completely  settled  witfi  respect  to  this  '"Mesa's  ch*. 
mode  of  discrediting  a  witness,  that  general  evidence  omy,  and  not 
evidence  as  to  particular  fects,  can  be  employed ;  (2)  for  if  it  were 
allowable  to  give  evidence  of  particular  collateral  fects  to  affect  his 
credit,  the  inquiry  might  branch  out  into  an  indefinite  number  of 
issues.  Besides  which,  although  a  witness  may  be  supposed  capable 
of  defending  his  genend  character,  no  man  can  come  prepared  to 
give  an  answer  to  particular  facts,  which  might  be  sworn  agamst  him 
to  impeach  his  character,  without  any  previous  notice  given  to  him.(a) 
The  proper  mode,  therefore,  of  examining  a  witness,  who  is  called  to 
discredit  a  previous  witness  by  proof  of  bis  character,  is  to  ask 
whether  the  present  witness  has  had  the  means  of  knowing  the 
former  witness's  general  character,  and  whether,  trooL  such  know- 
ledge, he  would  believe  him  on  his  oath,  (i)  In  order  to  answer 
this  question  negatively  it  is  not  necessary  that  the  witness  should 
ever  nave  heard  such  person  sive  evidence  on  oath,  as  the  real 
question  is  whether  the  witness  nas  such  a  knowledge  of  the  person's 
cnaracter  and  conduct  as  enables  him  conscientiously  to  say  that  it 
is  impossible  to  place  any  reliance  on  any  statement  that  such  per- 
son may  make,  (e)  It  has  been  held  upon  an  indictment  for  penury 
that  a  witness  for  the  defendant  could  not  be  asked  whether  fix>m  hav- 
ing heard  a  witness  for  the  prosecution  give  evidence  on  the  trial  of  a 
former  cause,  be  considered  that  the  testimony  of  that  witness  could 
be  relied  on ;  nor  whether  he  ever  heard  him  commit  perjury ;  nor 
whether  he  would  not  believe  the  witness  because  he  had  heard 
him  commit  peijury ;  as  the  witness  must  speak  from  the  general 
character,  {d) 

Where  upon  an  indictment  for  stealing  money,  it  was  opened  on 
the  part  of  the  crown  that  an  accomplice  and  one  Mercer  would  be 
called  as  witnesses ;  Parke,  J.,  both  before  and  after  those  persons 
were  called,  allowed  the  prisoner's  counsel  to  ask  the  other  witnesses 
for  the  prosecution  whether  the  accomplice  and  Mercer  were  not 
persons  of  very  bad  character,  {e) 

In  answer  <o  such  evidence  against  character,  the  other  party 


( y)  Fletdier's  case,  1  Lew.  111.  102. 

{x)  Rex  V.  Wation,  2  Stark.  N.  P.  C.  (e)  Rex  e.  Bispham,  4  C.  &  P.  392^ 

149.     Bull.  N.  P.  296.    2  Phil.  Ev.  430.  Parke,  J.,  and  Garrow,  B. 

I  Stark.  Ev.  211  (d)  Rex  e.  Hemp,  5  C.  &  P.  468,  Lord 

(a)  Bull  N.  P.  296.  Denman,  C.  J. 

(6)  Mawson  v.  Hartsink,  4  Esp.  N.P.C.  (e)  Rex  o.  Nichols,  5  G.  &  P.  600. 


940 


Of  Evidence. 


[book  Vf, 


Character  of 
witness,  how 
supported. 


Party  may  not 
discredit  bis 
own  witness, 


may  cross-examine  the  witness  as  to  his  means  of  knowledge,  and 
the  grounds  of  his  opinion ;  or  may  attack  his  general  character.  (/) 

Where  a  witness  on  cross-examination  stated  that  he  had  become 
bail  for  a  witness  who  had  been  previously  examined,  and  he  be- 
lieved it  was  on  a  chaige  of  keeping  a  gaming-house ;  in  order  to 
prevent  any  impression  being  thereby  made  against  the  character 
of  the  previous  witness,  Gaselee,  J.,  and  Taunton,  J.,  allowed  the 
previous  witness  to  be  recalled,  and  asked  whether  the  charge  of 
Keeping  the  gaming-house  was  in  fact  a  true  chaige  or  not  {g) 

A  party  cannot  bring  evidence  to  confirm  the  character  of  a  wit- 
ness before  the  credit  of  that  witness  has  been  impeached,  either 
upon  cross-examination,  or  by  the  testimony  of  other  witnesses.  (A) 
Thus,  in  a  case  where  a  witness  for  one  party  asserts  one  thing,  and 
a  witness  for  the  other  party  asserts  the  contrary,  and  direct  fraud 
is  not  imputed  to  either,  evidence  to  the  good  character  of  either 
witness  is  not  admissible,  (t)  But  if  the  character  of  a  witness  has 
been  impeached,  (although,  according  to  some  authorities,  upon 
cross-examination  only,)  evidence  on  the  other  side  may  be  given  in 
support  of  the  character  of  the  witness  by  general  evidence  of  good 
conduct  (^')  So  in  a  case  where  two  attesting  witnesses  to  a  will, 
which  was  impeached  on  account  of  fraud  in  procuring  it,  were 
dead,  and  a  surviving  attesting  witness  was  called,  and  spoke  to  a 
fraudulent  execution,  it  was  held  allowable  to  call  evidence  to  the 
general  good  character  of  the  deceased  witnesses :  (A'}  and  I^ord 
EUenborough,  in  approving  of  that  decision,  observed,  that  if  they 
had  been  alive,  they  might  have  been  produced,  and  their  charac- 
ters would  have  appeared  on  cross-examination ;  and  being  dead, 
justice  recjuired  that  an  opportunity  should  be  given  of  &£iewing 
what  credit  was  to  be  given  to  their  attestation.  (Q  Whether  in 
answer  to  proof  of  statements  made  by  a  witness  in  variance  with 
his  testimony  at  the  trial,  evidence  may  be  given  by  the  party  who 
called  the  witness,  that  he  affirmed  the  same  thing  on  other  oc- 
casions, and  is  still  consistent  with  himself,  is  a  point  on  whidi 
there  are  conflicting  authorities,  (m)  The  better  opinion  seems  to 
be  that  such  evidence  is  not  admissible,  except  in  cases  where  the 
counsel  on  the  other  side  impute  a  design  to  misrepresent  from 
some  motive  of  interest  or  relationship;  there,  in  order  to  repel 
such  imputation,  it  may  be  proper  to  show  that  the  witness  made 
a  similar  statement  at  a  time  when  the  supposed  motive  did  not 
exist,  or  when  motives  of  interest  would  nave  prompted  him  to 
make  a  different  statement  of  the  facts,  (n) 

If  a  party  calk  a  witness  to  prove  a  fact,  he  cannot,  when  he 
finds  the  witness  proves  the  contrary,  give  general  evidence  to 


(/)  1  Stark.  Ev.  2r2. 

\g)  Rex  V.  Noel,  6  C.  &  P.  336. 

(A)  Bishop  of  Durham  v.  Beamont,  1 
Campb.  207.    1  Stark.  Ev.  221. 

(«)  1  Campb.  207. 

(7^  1  Stark.  Ev.  221.  Bate  o.  Hill, 
1  C.  &  P.  100.  Rex  e.  Clarke,  2  Stark. 
N.  P.  C.  241,  Tvhcre  the  prosecutrix,  upon 
an  indictment  for  an  attempt  to  commit 
a  rape,  having  been  cross-examined  as  to 
having  been  nent  to  the  house  of  correction 
on  a  charge  of  theft,  evidence  of  her  subse* 
quent  good  conduct  was  admitted  in  sup- 


port of  the  prosecation :  ear,  Holrojd,  J., 
out  see  Dodd  «.  Norris,  3  Campb.  5  J  9. 

(A)  By  Lord  Eldon  in  Doe  e.  Stephen- 
son, 3  Esp.  264.  By  Lord  Kenyoa  in  Doe 
V.  Walker,  4  Esp.  50.  Provis  v.  Bced, 
5  Bingh.  R.  435. 

(/)  1  Campb.  210. 

(m)  Gilb.  Ev.  135.     Bull.  N.  P.  294. 

(ji)  2  Phil.  Ev.445.  1  Stark.  Ev.22I. 
See  also  the  opinion  expressed  by  Bayley, 
J.,  in  Wihen  e.  Law,  3  Stark.  N.  P.  C. 
63.  See  also  wnUt  chaji.  1,  s.  3.  Q^ 
Htarwy  Evicknce 


CHAP.  V.  §  3.]  Of  impeaching  the  Credit  of  Witnesses.  941 

show  that  that  witness  is  not  to  be  believed  on  his  oath:(o)  for  by  proof  of  hit 
that  would  be  to  enable  the  party  to  destroy  the  witness  if  he  spoke  character : 
against  him,  and  to  make  him  a  good  witness  if  he  spoke  for  nim,  prove\u*«tfe 
with  the  means  in  his  hands  of  destroying  his  credit  if  he  spoke  by  other  wit- 
against  him.  (p)     But  if  a  witness  gives  evidence  contrary  to  that  nesses. 
which  the  party  calling  him  expects,  the  party  is  at  liberty  to  make 
out  his  own  case  by  other  witnesses ;  and  to  show  that  the  facts 
which  his  own  witness  had  stated  contrary  to  his  interests  were 
otherwise ;  (y)  for  such  facts  are  evidence  in  the  cause,  and  the 
other  witnesses  are  not  called  directly  to  discredit  the  first  witness, 
but  the  impeachment  of  his  credit  is  incidental,  and  consequential 
only,  (r)     Still  a  party  is  not  at  liberty  to  set  up  so  much  of  his 
witness's  testimony  as  makes  for  him,  rejecting  and  disproving  so 
much  as  makes  against  him.  (») 

Whether  it  be  competent  to  a  party  to  prove  that  a  witness  called  Whether  a 
by  him,  who  has  given  evidence  against  him,  has  made  at  other  party  may 
times  a  statement  contrary  to  that  made  by  him  at  the  trial,  is  a  Sa^tlmmT*^ 
question  on  which  there  has  been  some  difference  of  opinion.     Such  made  by  his 
a  contrary  statement,  it  is  clear,  can  only  be  admittea,  if  admissible  own  witaeas. 
at  all,  for  the  purpose  of  neutralising  or  raising  doubt  and  suspicion 
as  to  those  parts  of  the  witness's  testimony  with  which  the  contrary 
statement  is  a  variance.  (/)     In  Wright  v.  Beckett^  {tt)  which  was  Wright  v. 
an  action  of  trespass,  the  plaintiff,  having  called  four  witnesses  to  Beckett 
prove  that  the  plaintiff  and  his  predecessors  had  immemorially  ex« 
ercised  acts  of  ownership  over  the  place  in  question,  called  a  fifth 
person  with  a  view  to  establish  the  same  fact ;  he,  however,  con- 
tradicted the  other  four  witnesses,  and  the  plaintifTs  counsel  there- 
upon asked  him  whether  he  had  not  given  a  different  account  of 
the  facts  to  the  plaintiffs  attorney  two  days  before ;  this  question 
was  objected  to  on  the  ground  that  its  obvious  tendency  was  to 
discredit  the  witness.     But  Lord  Denman  held  that  the  question 
might  be  put.     The  witness  gave  an  evasive  answer  to  the  question. 
The  plaintifTs  attorney  was  then  called,  and  although  the  course 
was  objected  to,  proved  that  the  witness  had  given  him,  upon  the 
occasion  referred  to,  an  account  of  the  facts  different  from  that  given 
by  him  to  the  Court,  and  that  he  took  down  in  writing  the  account 
so  given,  and  that  he  read  it  over  to  the  witness,  who  said  it  was 
correct ;  and  this  account  he  read  to  the  jury.     And  the  jury  were 
told  that  they  were  not  to  look  upon  the  statement  given  to  the 
attorney  as  evidence  of  the  facts  tnerein  stated ;  but  only  by  way 
of  neutralising  the  effect  of  the  evidence  which  the  witness  haa 
unexpectedly  given  in  Court.    And  after  argument,  on  a  motion  for 
a  new  trial,  on  the  ground  that  the  evidence  of  the  attorney  had 


Co)  Ewer  t,  Ambrose,  3  B.  &  C.  750. 
Bull.  N.  P.  297. 

(/»)  Bull.  N.  P.  297. 

(o)  3  B.  &  C.  749,  750,  751.  Pried- 
lander  v.  The  London  Assnrance  Company, 
4  B.  &  Ad.  193.  Richardson  e.  Allan, 
2  Stark.  N.  P.  C.  334.  Alexander  e. 
Gibson,  2  Campb.  555.  Particularly  where 
the  witness  is  forced  on  a  party  by  law :  as 
for  instance,  a  subscribing  witness  to  a  will 
or  deed.  Thus  in  Lowe  v.  Jolliffe,  1  W. 
B1.  365,  the  subscribing  witness  to  a  deed 
swore  to  the  testator's  insanity ;  yet  the 


plaintiff  was  allowed  to  examine  other  wit- 
nesses in  support  of  hil  case,  to  prove  that 
the  testator  was  sane.  So  in  Pike  v.  Bad- 
mering,  cited  in  2  Stra.  1096,  where  the 
three  sulMcribing  witnesses  to  a  wUl  denied 
their  hands,  the  plaintiff  was  permitted  to 
contradict  that  evidence. 

(r)  Bull  N.  P.  297. 

(»)  2  Campb.  556. 

(0  2  Philt  Ev.  450. 

{U)  Wright  0.  Beckett,  1  M.  &  Rob. 
414. 


942  Of  Evidence.  [book  vi. 

been  improperly  received,  and  time  taken  to  deliberate,  Lord  Dcb* 
man,  C.  J.,  held  that  the  course  adopted  at  the  trial  was  correct; 
Dunn  o.  but  Bolland,  B.,  was  of  the  contrary  opinion,  (u)    And  in  an  action 

Aslett.  QQ  ^g  warranty  of  a  hoise,  where  a  witness,  who  was  necessarily 

called  by  the  plaintiff  to  prove  a  resale  of  the  horse,  although  sub- 
pcenaed  by  the  defendant,  stated  a  great  many  facts  on  cross-exami- 
nation tending  to  show  that  the  warranty  had  not  been  broken; 
Lord  Denman,  C.  J.,  held  that  the  plaintiff's  counsel  might  ask  the 
witness  on  re-ezainination  whether  he  had  not  been  living  with  the 
defendant,  and  the  defendant's  witnesses,  since  he  had  been  in  the 
assize  town ;  his  Lordship  referred  to  the  preceding  case,  in  whic^ 
he  had  expressed  an  opinion,  formed  after  much  consideration,  that 
the  plaintiff  might  show  that  the  witness  had  given  a  different  ac 
count  of  the  matter,  by  which  different  account  he  had  been  induced 
to  call  hitn,  and  stated  that  he  remained  of  the  same  opinioD ;  and 
thought,  on  the  same  principle,  that  a  party  calUng  a  witness  mi|^t 
examine  him  as  to  any  fiict  tending  to  show  tbat  he  had  been 
induced  to  betray  that  party,  (v) 
fioldswoi^v.  But  where,  in  order  to  prove  a  plea  of  fraud  and  covin  in  ob- 
moo^.^  '  taining  a  bond,  the  defendant  called  a  witness  who  had  taken  part  in 
giving  the  bond,  who  on  cross-examination  said  that  the  transactioo 
of  giving  the  bond  was,  as  far  as  he  knew,  an  honest  and  awrect 
transaction,  and  on  re-^xamination  the  defendant's  counsel  was  al- 
lowed to  ask  the  vdtness  whether  he  had  not  told  the  defendant's 
attorney  that  it  was  a  shameful  transaction,  which  he  denied,  and 
the  counsel  then  proposed  to  call  the  attorney,  and  ask  him  wbedier 
he  had  so  sud ;  and  this  was  objected  to.  rarke,  B.,  said  **  Upon 
consideration,  I  think  the  evidence  inadmissible.  My  doubt  at  nnt 
was,  whether,  as  the  &ct  was  elicited  in  cross-examination,  the  wit- 
ness was  not  made  for  this  purpose  the  witness  of  the  plaintiff:  and 
whether,  as  to  this  particular  fact,  not  asked  to  in  chiei^  the  party 
calling  him  might  not  show  he  had  given  a  different  account,  i 
am  now  satisfira  that  it  makes  no  difference  that  the  &ct  is  elicited 
on  cross-examination.  The  effect  and  object  of  the  evidence  is  to 
discredit  the  witness.  It  goes  to  his  general  credit  to  show  that  he 
has  given  a  different  account  of  the  matter  before ;  and  it  is  a  clear 
rule  that  a  party  has  no  right  to  put  a  witness  into  the  box  as  a 
witness  of  credit,  and  when  he  gives  un&vourable  evidence  to  caU 
testimony  to  discredit  him."  {w) 
Winter  V.  And  SO  where  a  witness  called  for  the  plaintiff  failed  to  prove  the 

Butt  fm»^  expected,  and  on  cross-examination  stated  very  important  fiicts 

for  the  defendant,  by  whom  she  appeared  also  to  have  been  sub- 
poenaed, and  it  was  proposed  in  re-examination  to  ask  her  as  to  a 
statement  she  had  made  to  the  plaintiff's  attorney  ;  Erskine,  J.,  said, 
^'  I  am  decidedly  of  opinion  that  you  cannot  ask  the  question.  Mr. 
B.  Parke  has,  I  know,  so  ruled :  and  I  recollect  ruling  the  same 
way  myself  on  the  Oxford  Circuit,  with  the  approbation  of  Mr.  J. 
Patteson,  whom  I  consulted ;  and  I  have  since  talked  with  several 


(u)  See  this  caie  oommented  on  with  said,  he  never  hid  any  doubt  hot  that  thr 

great  ability,  2  PhilL  £▼.  464,  ee  M^.  opinion   of  Bolland,    B^  in    Wrigbt   «. 

(v)  Dunn  v,  Aslett,  2  M.  &  Rob.  122.  Beckett,  was  ri^t  if  the  hxX  were  aakcd«# 

(v)  Holdsworth  o.  The  Mayor  of  Dart-  in  the  examination  in  chief, 
mouth,  2  M.  &  Rob.  153.    Hia  Loidahip 
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of  the  other  Judges  on  the  point,  and  they  are  generally  of  opinion 
that  Mr.  B.  Parke's  decision  is  right."  (x) 

Where  a  witness^  called  on  the  part  of  the  prosecution  to  proTe  Parr*f  case, 
that  he  received  the  note,  with  the  foigery  of  which  the  prisoner 
was  charged,  from  the  prosecutor,  swore  on  his  cross-examination 
that  he  went  with  the  prisoner  to  the  house  of  the  prosecutor,  with 
a  blank  paper,  duly  stamped,  to  get  a  bill  accepted  by  the  prose-' 
cutor,  and  that  the  prosecutor  took  the  paper,  and  returned  it  to 
the  prisoner,  with  mis  name  upon  it ;  but  tnis  witness^  before  the 
committing  tnagistrate,  had  merely  stated  that  he  received  thebill 
from  the  prisoner ;  the  counsel  for  the  prosecution  stated  that  he 
was  instructed  that  the  fresh  statement  was  untrue,  and  that  he  had 
witnesses  to  prove  other  statements  made  by  the  witness,  to  show 
that  it  was  made  in  order  to  make  the  prosecutor  pay  the  bill,  and 
pro]>osed  to  cross-examine  the  witness ;  Fatteson,  J.,  said,  *^  I  cannot 
allow  you  to  do  that ;  he  ia  your  witness,  and  you  must  treat  him 
as  such."  iy)  So  where  a  witness,  called  for  the  prosecution  in  a 
case  of  robbery,  stated  on  cross-examination  that  the  prosecutor  had 
given  her  seven  shUlin^  which  he  had  previously  denied,  it  was 
held  that  the  counsel  ror  the  prosecution  could  not  ask  whether  she 
had  not  said  to  A.  B.,  that  the  prosecutor  had  not  given  her  any  . 
money.  {«) 

The  following  case,  however,  shows  that  where  a  witness  for  the  the  Judge 

Erosecution  gives  a  different  statement  on  the  trial  fit>m  that  which  ^y  P°5  ^^  ^^ 
e  gave  before  the  magistrate,  the  Judge  is  warranted  in  directing  ^jtoSTwlM)  * 
his  deposition  to  be  read  in  order  to  do  away  with  the  effect  of  the  gives  a'oon- 
statement  made  on  the  trial.     Upon  an  indictment  for  murder,  the  trarrrtatemeiit 
counsel  for  the  prosecution  at  first  declined  examining  the  prisoner's  ^  ^^  ^ 
mother,  but  the  Judge  thought  it  right  to  have  her  examined,  (her 
name  being  on  the  back  of  the  indictment  as  having  been  examined 
before  the  grand  jury,)  which  was  accordingly  done,  and  she  gave 
her  evidence  in  favour  of  the  prisoner;  the  Judge  ordered  her  de- 
position before  the  coroner  be  read,  in  order  to  shew  its  incon*- 
sistency '  with  her  present  testimony.      And  the   twelve  Judges 
afterwards  were  of  opinion,  that  the  Judge  had  a  right  to  call  for 
the  deposition,  in  oraer  to  iinpeach  the  witness's  credit ;  and  Lord 
Ellenborough  and  Mansfield,  C.  J.,  thought  that  the  prosecutor  had 
the  same  right  (a) 

(r)  Winter  v.  Butt,  2  M.  &  Rob.  357*  wu  hmuelf  convicted  of  foi^ry,    Mon- 

The  same  question  arose  in  Allay  e.  Hutch-  month  Spr.  Aas.  1843,  cor.  Wightman,  J. 

inffs,  2  M.  &  Rob.  356,  and  Wightman,  J.,  (z)  Reg.  «.  Clayfleld,  Gloucester  Spr. 

ruled  the  same  way.  Ass.  1840,  MSS.  G.  8. 0.  Gumey,  B. 

(y)  Reg*  0-  Fvr»  8  C.  &  P.  768.     The  (a)  Oklroyd's  case,  Rnss.  &  Ry.  88^ 

consequence  was  theprisoder  was  acquitted.  See  the  cases  on  this  subject,  osiie,  p.  897. 
The  witness  was  Wm.  Griffiths,  and  he 
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SECTION  IV. 


Single  witness 

generally 

sufficient. 


In  case  of 
perjury. 

High  treason. 


Ttr6  witnesses 
not  necessary 
in  cases  of  per- 
sonal attacks 
on  the  Eling. 


Misprision 
of  treason. 


H(m  many  Witnesses  are  necessary. 

In  general,  the  testimony  of  a  single  witness  is  a  sufficient  legal 
ground  for  conviction  of  a  crime  or  misdemeanor,  (a)  even  thoi^ 
that  single  witness  may  have  been  the  accomplice  in  guilt  of  tne 
accused  person,  (b)  But  there  are  two  exceptions  to  this  rule,  viz^ 
the  cases  of  treason  and  perjury. 

The  evidence  of  one  witness  is  not  sufficient  to  convict  the  de- 
fendant on  an  indictment  for  perjury :  as  in  such  case  there  would 
be  only  one  oath  against  another,  (c) 

In  high  treason,  no  one  can  be  convicted,  unless  by  the  oaths 
and  testimony  of  two  witnesses,  either  both  to  the  same  overt  act, 
or  one  of  them  to  one,  and  the  other  of  them  to  another  overt  act 
of  the  same  treason:  unless  the  party  indicted  shall  willingly, 
without  violence,  in  open  Court  confess  the  same,  (d)  The  con^ 
fession  contemplated,  is  a  confession  in  open  Court,  or  pleading 
guilty :  any  other  confession,  whether  made  to  persons  in  authority 
or  not,  is  evidence  in  the  case,  and  must  be  proved,  like  other  facts, 
by  two  vritnesses,  and  it  will  have  its  weight  with  the  jury  according 
to  the  circumstances,  as  confessions  have  in  all  criminal  cases,  {e) 
However,  by  39  &  40  Geo.  3,  c.  93,  *^  in  all  cases  of  high  treason, 
when  the  overt  act  alleged  in  the  indictment  is  the  assassination 
of  the  King,  or  any  direct  attempt  against  his  life,  or  against  his 
person,  the  prisoner  shall  be  triea  according  to  the  same  order  of 
trial,  and  lipon  the  like  evidence,  as  if  he  stood  charged  with 
murder." 

In  misprision  of  treason,  as  well  as  high  treason,  by  the  1  £dw.  6, 
c.  12,  s.  22,  and  6  Edw.  6,  c.  11,  s.  12,  two  witnesses  are  required, 
unless  the  party  arraigned  shall  willingly,  without  violence,  confess 
the  same. 


(a)  4  Black.  Com.  357.  2  Hawk,  c  46, 

8.3. 

(b)  Pott,  p.  960. 

(c)  Ante,  p.  649. 

(d)  By  the  1  Edw.  6,  c.  12,  s.  22. 
6  Edw.  6,  c.  11,  s.  12.  7  &  8  Wm.  3, 
c.  3.  In  high  treason  oonceniing  the  coin, 
or  the  King's  seals,  or  sign  manual,  one 
witness  was  sufficient,  as  at  common  law 
before  the  reign  of  Edward  the  Sixth ;  by 


thel  &2Ph.  &21  c  10, a.  I2,andl&2 
Ph.  &  M.  c.  11,  s.  3,  (now  repealed.) 
It  was  agreed  by  all  the  Judges,  that  these 
statutes  extenSied  to  all  offences  toaclm^ 
the  impairing  of  coin,  which  should  after- 
wards DO  made  treason.  Gahagan'k  cMe, 
1  Leach,  42.     1  East,  P.  C.  129,  &  C. 

(e)  1  East,  P.  C.  131.     Foster's  Crov» 
Law,  240,  &C.     1  PhilL  Et.  415. 416. 
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SECTION  V. 

How  the  Attendance  of  Witnesses  is  to  be  compelled  and  re 

munerated. 

lliere  are  two  methods  in  which  the  attendance  of  witnesses  in  AttmkUnoeof 
vitiminal  cases  may  be  compelled :  1st,  which  is  the  more  ordi-  witnesses ; 
naiy  and  effectual  means,  tne  justice  or  coroner  that  takes  the  p^^J^' 
examination  of  the  person  accused,  and  the  informadon  of  the 
witnesses,  may  at  that  time,  or  at  any  time  after  and  before  the 
trial,  bind  over  the  witnesses  to  appear,  (a)    2ndly,  by  process  of 
subpoena. 

1st  If  a  witness  does  not  appear,  according  to  the  t^rms  of  the  By  recogm* 
recognizance  in  which  he  is  bound,  at  the  Court  at  which  the  trial  umoe. 
is  intended  to  be,  to  give  eyidence  against  the  party  accused,  the 
recognizance  may  be  estreated,  and  the  penalty  levied.    Justices  Misdemecnon. 
have  authority  by  the  7  Geo.  4,  c.  64,  s.  3,  to  bind  all  persons  7  Geo,  4,c.  64. 
by  rec(^izance  to  give  evidence  in  cases  of  misdemeanors,  in 
Uke  manner  as  in  cases  of  felony.    If  a  witness  who  has  been  ex- 
amined before  a  justice  of  the  peace  refuses  to  be  bound  over,  the 
justice  may  conmiit  him.  (6)    ^d  where  the  witness  was  a  married  Witness  com- 
woman,  and  therefore  under  a  legal  disability  to  enter  into  a  recog-  ""**«^  ^^  ™" 
nizance,  the  justice  was  held  justified  in  committing  her,  upon  her  iJ^tTrecogni.^ 
refusal  to  appear  to  give  evidence  or  to  find  sureties  for  her  appear^  lance. 
ance.  (c) 

2nd.  The  attendance  of  witnesses,  if  they  have  not  entered  into  By  sabpcent. 
recognizances,  may  be  compelled  by  process  of  subpoena,  which 
may  either  be  issued  fix>m  the  Crown  Office,  {d)  or  may  be  made 
out  by  the  clerk  of  the  peace  of  the  sessions,  or  the  clerk  of  assize,  {e) 
And  by  the  45  Geo.  3,  c.  92,  s.  3,  the  service  of  a  subpcena  on  a  45  Geo.  3, 
witness  in  any  one  of  the  parts  of  the  United  Kingdom,  for  his  ap-  ®-  ^>  '•  ^• 
pearance  on  a  criminal  prosecution  in  any  other  of  the  parts  of  the 
same,  shall  be  as  effectual  as  if  it  had  been  in  that  part  where  he  is 
reomred  to  appear. 

The  prosecutor  ought  not  to  include  more  than  four  persons  in  Service  of 
.  one  subpoena.  (/)  And  as  soon  as  the  writ  is  obtained^  a  copy  »^*>P«na. 
should  be  made  out  for  each  witness,  and  served  on  him  per- 
sonally, and  at  the  same  time  the  writ  should  be  shown  him.  (g) 
The  service  must  be  personal,  and  made  a  reasonable  time  before 
the  day  of  trial ;  for  witnesses  ousht  to  have  a  convenient  time  to 
put  their  own  affairs  in  such  oraer,  that  their  attendance  on  the 
Court  may  be  of  as  little  prejudice  to  themselves  as  possible,  {h) 

« 

(a)  2  Hale,  P.  0. 282.     7  Geo.  4,  c.  64,  attendance  is  likely  to  become  necesscry. 
88.  2,  3,  4.  See  /hm<,  p.  947. 

(b)  2  Hale,  P.   C.    282.    Bennet   v.  (/)   Doe  p.    Andrews,    Cowp.    845. 
V^atson,  3  M.  &  S.  1.  Tidd.  855. 

(c)  Bennet  o.  Watson,  aupra,  (g)  In  order  to  save  expense,  it  is  settled 
(cT)  Rex  r.  Rinff,  8  T.  R.  585.  that  service  of  a  ticket,  containing  the  sub- 
(e)  1  Chit.  C.  L.  608.     It  is  more  pru-      stance  of  a  writ,  will  be  as  effectual  as 

dent  to  sue  it  out  of  the  crown  office,  if  an      service  of  the  writ  itself.    2  Phill.  Ev.  373. 
application    for  an    attachment   for  non-  (A)  2  Phill.  £v.  373. 

VOL.  U,  P  P  P 
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Person  present 
in  Court. 


Habeag  eorpuM 
ad  teMtifican* 
dum. 


If  a  witness  have  in  his  possession  any  deeds  or  writings,  which 
it  \&  deemed  necessary  to  produce  at  the  trial,  there  should  be  a 
special  clause  insertea  in  the  subpoena,  called  a  duces  tecum,  com- 
manding the  witness  to  bring  them  with  him.  (f)  The  writ  of 
subpoena  duces  tecum  is  the  regular  and  established  process  of  the 
Court ;  and  though  it  was  formerly  doubted,  yet  it  is  now  settled, 
thi^t  this  process  is  of  compulsory  obligation  on  the  witness,  to  pro- 
duce the  deeds  or  writings  r^qmred  of  him,  which  he  has  in  his 
possession,  and  which  he  has  no  lawful  or  reasonable  excuse  for 
withholding ;  of  the  validity  of  which  excuse  the  Court,  and  not 
the  witness,  is  to  judge,  {j)    And  a  person  in  possession  of  any 

Saper,  who  is  served  with  a  subpoena  duces  tecum,  is  bound  to  pro- 
uce  it,  whether  the  paper  belong  to  him  or  not,  or  thou^  there  be 
a  regular  way  prescnbed  by  law  for  obtaining  it  {k)  The  Court, 
however,  in  all  such  cases,  will  exercise  their  discretion  in  deciding 
what  papers  shall  be  produced,  and  under  what  qualifications  as 
respects  the  interest  of  the  witness.  (/)  A  person  bringing  popera 
unaer  a  subpoena  duces  tecum  may  be  compelled  to  produce  them 
without  being  sworn,  ijn)  If  a  witness  who  is  sworn  to  give  evi- 
dence has  a  document  in  his  possession  in  Court,  he  may  be  com- 
pelled to  produce  it ;  for  he  is  just  as  much  under  the  control  of  the 
Court  as  if  he  had  brought  the  document  under  a  subpoena  duces 
tecum,  (ti) 

In  a  criminal  case,  if  a  person  is  in  Court,  he  may  be  compelled 
to  be  examined  as  a  witness,  although  he  has  neither  been  bound  by 
recognizance  nor  served  with  a  subpoena  to  give  evidence,  and  an 
indictment  for  the  obstruction  of  a  public  footway  is  considered  as  a 
criminal  prosecution  for  this  purpose,  (o) 

When  a  witness  is  in  custody,  or  on  board  a  ship  under  the 
command  of  an  officer  who  refuses  to  permit  his  attendance,  the 
subpoena  is  ineffectual,  and  a  habeas  corpus  ad  testificandum  is 
necessary  to  bring  him  up ;  for  which  an  application  may  be  made 
to  any  one  of  the  Juoges  or  Barons  ol  the  Courts  of  Bang's 
Bench,  Common  Pleas,  and  Exchequer,  in  England  or  Ireland, 
who  have  discretionary  power  to  grant  it  to  any  part  of  the  United 
Kingdom,  to  bring  a  witness  before  any  Court  of  record,  to  be  ex- 
amined before  such  Court,  or  any  grand,  petit,  or  other  jury,  in 
any  cause  or  matter,  civil  or  criminal  (p)  And  every  justice  of 
great  session  in  Wale?,  and  in  the  county  palatine  of  Chester,  has 
the  like  authority  within  the  limits  of  hb  jurisdiction,  (q)  The 
application  for  tms  writ  must  be  made  upon  an  affidavit  sworn  to 


(i)  2  PhilL  Et.  371. 

(j)  Amey  v.  Long,  9  East.  473.  2  PhilL 
Ev.  371. 

(k)  Tidd.  856.  Corsen  v.  Dubois,  Holt, 
N.  P.  C.  239. 

(0  Tidd.  856.  2  Phill.  E?.  371.  It 
will  be  observed,  that  there  is  a  distinction 
between  the  obligation  of  a  witness  to 
answer,  though  it  may  subject  him  to  a 
civil  responsutility,  and  the  obligation  to 
produce  writings  under  a  subpoena.  See 
ante^  p.  9 1 6.  If  a  tvlfpcma  duces  tecum  be 
served,  the  party  must  bring  his  deeds  in 
obedience  to  the  subpcena  ;  but  if  he  states 


them  to  be  his  title  deeds,  no  Judge  will 
ever  compel  him  to  produce  them.  Picker- 
ing V.  Noyes,  1  B.  &  C.  263,  Rex  v. 
Hunter,  3  C.  &  P.  591,  and  MSS.  C  S.6. 

(m)  Davis  r.  Dale,  M.  &  Malk.  5K 
Tindal,  C.  J.  Rex  «.  Morlis,  ibid., 
note,  Gaselee,  J.,  and  Taunton,  J. 

(»)  Snelgrove  v.  Stevens,  1  C.  & 
508,  Cresswell,  J. 

(o)  Rex   V.  Sadler,   4  C.  &  P. 
Littledale,  J. 

( p)  43  Geo.  3,  c.  140.  44  Gea  3, 
c.  102.    2  Phill.  Ev.  374,  375. 

(q)  Ibid. 
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by  the  party  applying,  stating  that  the  party  is  a  material  witness' 
and  willing  to  attend ;  (r)  ana  if  he  be  at  a  distance,  it  should  be 
shown  how  he  is  material.  («)  The  writ  being  sued  out,  should  be 
left  with  the  sheriff,  or  other  officer,  in  whose  custody  the  witness 
is  detfdned,  who  will  bring  him  up,  upon  being  paid  his  reasonable 
charges,  (i^)  If  a  witness  be  a  prisoner  of  war,  a  habeas  corpv*  will 
not  He  to  bring  him  up,  but  an  order  from  the  secretary  of  state 
must  be  obtained,  {u) 

At  common  law,  a  defendant  in  capital  cases  had  no  means  of  Subpoena  for 
compelling  the  attendance  of  witnesses  without  the  special  order  P™°°«'^' 
of  the  Court ;  {v)  although  in  misdemeanors  the  defendant  has  al- 
ways been  allowed  to  take  out  subpoenas,  [w)  But  the  7  Wm.  3, 
c.  3,  s.  7,  provided,  that  in  cases  of  nigh  treason,  where  corruption 
of  blood  might  be  worked,  the  persons  indicted  shall  have  the  like 
process  of  the  Court  where  they  shall  be  tried,  to  compel  their  wit- 
nesses to  appear  for  them,  as  is  usually  granted  to  compel  witnesses 
to  appear  against  them :  and  since  the  1  Anne,  st  2,  c.  9,  s.  3,  by 
which  it  is  provided  that  witnesses  for  the  prisoner,  in  case  of  treason 
or  felony,  snail  be  sworn  in  the  same  manner  as  witnesses  for  the 
crown,  and  be  subject  to  the  same  punishment  for  peijury,  the  pro- 
cess by  subpoena  is  allowed  to  defendants  in  cases  of  felony  as  well 
as  in  other  instances,  {x) 

If  a  party  having  been  served  with  a  subpoena,  neglect  to  appear  Remedy 
in  obedience  to  it,  an  application  may  be  made  to  the  Court  of  agwiwt  person 
Queen's  Bench,  if  the  subpoena  issued  from  the  Crown  Office,  for  ™e^  mf  ^ 
an  attachment  against  him ;  {y)  and  where  the  process  is  served  in  subpoBoa. 
one  part  of  the  United  Kingdom  for  the  appearance  of  the  witness 
in  another  of  the   parts,  the  Court   issuing  the  same  may,   upon 
proof  to  their  satisfaction  of  the  due  service  of  the  subpoena,  trans- 
mit a  certiorari  of  the  default  of  the  witness,  under  the  seal  of  the 
Court,  or  under  the  hand  of  one  of  the  justices  thereof,  to  the 
Court  of  King's  Bench   if  the  service  were  in  England,  to  the 
Court  of  Justiciary  if  in    Scotland,  and  to  the  Court  of  King's 
Bench  in  Ireland  if  in  Ireland ;  which  Courts  are  empowered  to 
punish  the  witness  in  the  same  way  as  if  he  had  disobeyed  a  sub- 
poena issued  out  of  those  Courts,  provided  the  expenses  have  been 
tendered.  {z\    It  has  been  doubted  whether  in  all  cases,  as  well  as  Expenses  need 
in  those  witnin  the  last  mentioned  statute,  a  witness  may  not  law-  not  be  ten- 
fully  refuse  to  obey  a  subpoena  in  a  criminal  prosecution,   as  well  ^^^^ 
as  a  civil  suit,  unless  he  blBis  a  tender  of  his  reasonable  expenses ; 
but  the  better  opinion  seems  to  be,  that  witne-sses  making  default 
on   criminal   prosecutions  are  not  exempted  from  attachment,  on 

(r)  Rex  V.  Roddam  Cowp.  672.  2  Phill  (y)  Rex  c.  Ring,  8  T.  R.  685.     And  a 

Ev.  374  witness  who  refuses,  after  being  subpcenaed, 

(»)  Tidd.  858.     It  is  said  in  1  Chitt  C.  to  attend  to  give  evidence  for  a  defendant, 

L.  610,  that  the  affidavit  of  readiness  to  is  liable  to  an  attachment  as  in  the  case 

attend  only  applies  when  Uie  party  is  on  of  being  subpoenaed  by  a  prosecutor.    1 

board  ship,  and  not  then  in  all  cases.  Stark.  £v.  86. 

(<)  2  PhilL  Ev.  375.  («)  43  Geo.  3,  c.  92,  ss.  3,  4.     1  Chit. 

(»)  Purly  f».  Newnham,  2  Dougl.  419.  Cr.   L.   614.    It  is  said  to  be  doubtful 

\vS  A  Black.  Com.  359.   2  Hawk,  c.46,  whether  the  justices  at  sessions,  &c.,  have 

t.  170.     If  they  had  attended  they  could  authority  to  issue  an  attachment,  and  that 

not  have  been  sworn  before  the  1  Ann.  the  only  mode  of  proceeding    against  a 

tt.  2,c.  9,s.  3.  witness  in  such  a  case  is  by  indictment. 

(m»)  2  Hawk.  P.  C.  c.  46,  s.  170.  Archb.  Cr.  L.  161. 

(«)  2  Hawk.  P.  C.  c.  46,  s.  172. 
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the  ground  that  their  expenses  were  not  tendered  at  the  time  of 
the  service  of  the  subpoena;  although  the  Court  would  have  good 
reason  to  excuse  them  for  not  obeying  the  summons,  if  in  fact 
they  had  not  the  ibeans  of  defraying  the  necessary  expenses  of  the 
journey,  (a) 

Formerly  the  law  provided  no  means  for  reimbuiBing  the  wit- 
nesses on  criminal  prosecutions.  At  length,  by  the  27  Greo.  2,  c.  3, 
18  Geo.  3,  c.  19,  and  58  Geo.  3,  c.  70,  in  cases  of  felony,  certain 
provisions  Were  made  for  that  purpose.  The^e,  however,  did  not 
extend  to  cases  of  misdemeanors ;  but  now  by  the  7  Geo.  4,  c.  64^ 
s.  22,  (repealing  the  above  mentioned  statutes)  it  is  enacted,  '*  that 
of  the  erron^  ^®  Court,  befofe  which  any  person  shall  be  prosecuted  or  tried  for 
in  all  cases  of  any  felony,  is  hereby  authorized  and  empowered,  at  the  requfest  of 
the  prosecutor,  or  of  any  other  person,  who  shall  appear  on  recogni- 
zanCe  or  subpoena  to  prosecute  or  give  evidence  against  any  person 
accused  of  any  felony,  to  order  payment  unto  the  prosecutor  of  the 
Costs  and  expenses,  which  such  prosecutor  shall  incur  in  preferring 
the  indictment,  and  also  payment  to  the  prosecutor  and  wi^essesfor 
the  prosecution,  of  such  sums  of  money  as  to  the  Court  shall  seem 
reasonable  and  sufficient  to  reimburse  such  prosecutor  and  witnesses 
fbr  the  expenses  they  shall  have  severally  incurred  in  attending 
before  the  examining  magistrate,  or  magistrates  and  the  grand  jury, 
and  in  otherwise  carrying  on  sudi  prosecution,  and  also  to  compen- 
sate them  for  their  trouble  and  loss  of  time  therein ;  and,  althooefa 
no  bill  of  indictment  be  preferred,  it  shall  still  be  law^  for  me 
Court,  where  any  person  shall,  in  the  opinion  of  the  Court,  bond  fide 
have  attended  the  Court  in  obedience  to  any  such  recognizance  or 
subpoena,  to  order  payment  unto  such  person  of  such  sum  of  money 
as  to  the  Court  snail  seem  reasonable  and  sufficient  to  reimburse 
duch  person,  for  the  expenses  which  he  or  she  shall  have  bond  fide 
incurred  by  reason  of  attending  before  the  examining  magistrate  or 
magistrates,  and  by  reason  of  such  recognizance  or  subpoena,  and 
also  to  compensate  such  person  for  trouble  and  loss  of  time ;  and 
the  amount  of  the  expenses  of  attending  before  the  examining 
magistrate  or  maa;istrates,  and  the  compensation  for  ti^ilble  and  loss 
of  time  therein,  shall  be  ascertained  by  the  certificate  of  such  magis- 
trate or  magistrates,  granted  before  the  trial  or  attendance  in  Court, 
if  such  tna^trate  or  magistrates  shall  think  fit  to  grant  the  same ; 
and  the  amount  of  all  the  other  expenses  and  compensation  shall  be 
ascertained  by  the  proper  officer  of  the  Court,  subject  nevertheless 
to  the  regulations  to  be  established  in  the  manner  hereinafter  D3en- 
tioned." 


(a)  2  Phil.  Et.  383 ;  but  see  1  Chit. 
Or.  L.  613.  At  York  Summer  Assises, 
1820,  Bayley,  J.,  ruled  that  an  unwilling 
witness,  who  required  to  be  paid  before  he 
gare  evidence,  oould  not  demand  it.  He 
said,  '*  I  fear  I  have  not  the  power  to  order 
you  vour  expenses.**  And  on  asking  the 
bar  if  any  One  recollected  an  instance, 
Scarlett  answered,  **  It  is  not  done  in  crip> 
mmal  cases.*'  MS.  1  Chetw.  Bum.  1001. 
In  Reff^.  Cousens,  Gloucester  Spr.  Ass. 
1843.  Wightman,  J.,  directed  an  officer  of 
the  Ecclesiastical  Court,  who  had  brought 
a  will  from  London  under  a  nhpcena  dueu 
tecum,  to  go  before  the  grand  jury,  aU 


though  he  objected  on  the  gToand  tkt 
his  expenses  had  not  been  paid,  h 
Rex  V,  Cooke,  an  indictment  for  a  eao- 
spiracy  removed  into  the  King's  Bcack 
by  eeriiorari^  a  witness  called  by  the  de- 
fendant stated  before  he  was  exaniaed^ 
that  at  the  time  he  was  served  with  a  sob* 
poena,  no  money  was  paid  him ;  he  there- 
fore sAked  that  the  Joagc  would  oider  the 
defendant  to  pav  him  hb  expenses  htkn 
he  was  examined.  Pferk,  J.  A.  J.,  kawia; 
consulted  with  Qarrow,  B.,  said  they  wen 
of  opinion  that  the  Judge  had  no  power  ia 
a  cnminal  case  to  order  a  defendant  to  psv 
a  witness  his  expenses  although  sohpctasi^ 
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And  by  sec  23,  after  reciting  that  for  want  of  power  in  the  Court  in  ceruin 
to  order  payment  of ,  the  expenses  of  any  prosecution  for  a  misde-  cases  of  im^ 
meanor,  many  individuals  are  deterred  6y  the  expense  from  prose-  "®"*""*'- 
outing  persons  guilty  of  misdemeanorsy  it  is  further  enacted,  **  that 
where  any  prosecutor  or  other  person  shall  appear  before  any  Court 
on  recognizance  or  subpoena,  to  prosecute  or  give  evidence  against 
any  person  indicted  of  any  assault  with  intent  to  commit  felony,  of 
any  attempt  to  commit  felony,  of  any  riot,  of  any  misdemeanor  for 
receiving  any  stolen  property  knowing  the  same  to  have  been  stolen, 
of  any  assault  upon  a  peace  officer  in  the  execution  of  his  duty,  or 
upon  any  person  acting  in  aid  of  such  officer,  of  any  neglect  or 
breach  of  duty  as  a  peace  officer,  of  any  assault  committed  in  pureu- 
ance  of  any  conspiracy  to  raise  the  rate  of  wages,  of  knowingly  and 
designedly  obtaining  any  property  by  &lse  pretences,  of  wilful  and 
indecent  exposure  of  the  person,  or  wilful  and  corrupt  perjury,  or  of 
subornation  of  perjury ;  every  such  Court  is  hereby  authorized  and 
empowered  to  order  payment  of  the  costs  and  expenses  of  the  prose- 
cutor and  witnesses  for  the  prosecution,  tc^ther  with  a  compensa- 
tion for  their  trouble  and  loss  of  time,  in  the  same  manner  as  Courts 
are  hereinbefore  authorized  and  empowered  to  order  the  same  in 
cases  of  felony ;  and  although  no  bill  of  indictment  be  preferred, 
it  shall  still  I>e  lawful  for  the  Court,  where  any  person  shall  have 
bondfrie  attended  the  Court,  in  obedience  to  any  such  recognizance, 
to  order  payment  of  the  expenses  of  such  person,  together  with  a  . 
compensation  for  his  or  her  trouble  and  loss  of  time,  in  the  same 
manner  as  in  cases  of  felony ;  provided,  that  in  cases  of  misde- 
meanor the  power  of  ordering  the  payment  of  expenses  and  compen- 
sation shall  not  extend  to  the  attendance  before  the  examining 
magistrate."  (a) 

The  Central  Criminal  Court  Act,  4  &  5  Wm.  4,  c.  36,  s.  12,  4&  5  Wm.  4, 
enacts,  that  ^^  it  shall  be  lawful  for  any  two  of  tiie  said  Justices  and  c.  36,  s.  12. 
Judges  of  oyer  and  terminer  and  of  gaol  delivery  to  order  and  direct 
the  costs  and  expenses  of  prosecutors  and  witnesses,  in  all  cases 
where  prosecutors  and  witnesses  may  be  by  law  entitled  thereto,  to 


and  though  the  indictment  came  to  be 
tried  as  a  civil  record.     1  C.  &  P.  321. 

(a)  Sec.  24,  provides  that  the  order  for 
the  payment  of  toe  expenses  shall  be  made 
out  by  the  clerk  of  tne  assizes,  &c.,  and 
paid  by  the  county  treasurer ;  and  sec.  25, 
provides  how  the  expenses  shall  be  paid  in 
places  not  contributing  to  the  county  rate. 
Sec.  26,  empowers  the  Courts  of  Quarter 
Sessions  to  make  regulations  as  to  the  rate 
of  costs  and  expenses.  Sec.  27,  empowers 
the  Judge  of  the  Court  of  Admiralty  in 
felonies  and  misdemeanors  of  the  denomina- 
tions before  mentioned,  committed  upon 
the  high  seas,  '*  to  order  the  assistant  to  the 
counsd  for  the  affairs  of  the  admiralty,  to 
pay  such  costs,  expenses,  and  compensation 
to  prosecutors  and  witnesses  in  like  maimer 
as  other  courts,  may  order  the  treasurer 
of  the  county  to  pay  the  same.'*  The  Mu> 
nicipal  Corporation  Act,  6  &  6  Wm.  4, 
c.  76,  s.  113,  provides  that  all  sums  directed 
to  be  paid  by  virtue  of  the  7  Geo.  4,  c.  64, 
in  respect  of  felonies  and  misdemeanors 
committed,  or  supposed  to  have  been  com* 


mitted,  in  any  borough  in  which  a  separate 
Court  of  Quarter  Senions  shall  be  holden, 
shall  be  piid  out  of  the  boroufh  fund ;  and 
the  order  of  the  Court  shall  be  directed 
to  the  treasurer  of  the  borough.  Sec.  1 14, 
provides  for  the  treasurers  of  coimties  keep- 
ing accounts  of  the  expenses  of  prosecu^ 
tioDs  of  offiBuders  sent  Arom  boroughs  for  trial 
at  the  assizes,  and  for  the  payment  of  them 
by  die  boroughs.  As  to  the  construction 
of  this  section,  see  Reg.  v.  Johnson,  10  A. 
&  £.  740.  The  2  &  3  Vict.  c.  82,  which 
provides  for  the  trial  of  offenders  in  de- 
tached parts  of  counties,  by  sec.  2,  provides 
for  the  treasurers  of  counties  keeping  an 
account  of  the  expenses  of  prosecutions, 
in  detached  parts  of  counties,  and  for  the 
payment  of  the  same  by  the  county  to  which 
the  detached  parts  belong.  The  5  &  6 
Vict  c.  98,  ss.  18,  19,  and  20,  contains 
also  provisions  for  the  payment  by  boroughs 
of  the  expenses  of  the  prosecution  of  borough 
prisoners,  confined  in  coun^  gaols,  and  for 
the  manner  of  paying  the  expenses  of  the  con- 
veyance and  maintenance  of  such  prisoners. 
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be  paid  by  the  treasurer  of  the  county,  in  which  the  ofience  of  any 
person  prosecuted  would  have  been  tned  but  for  this  act ;  and  that 
evcrv  such  treasurer,  or  some  known  agent,  shall  attend  the  said 
Justices  and  Judges  of  oyer  and  terminer  and  gaol  deliveiy  duriog 
the  sitting  of  the  Court,  to  pay  all  such  orders." 

The  7  Geo.  4,  c  64,  contained  no  provision  for  the  payment  of 
costs  in  cases  of  disposing  of  the  dead  t)odies  of  children  vri'th  intent 
to  conceal  their  birth ;  but  now  by  the  1  Vict  c.  44,  s.  1,  it  is 
enacted,  "  that  where  any  prosecutor  or  other  person  shall  appear 
before  any  Court,  on  recognizance  or  subpoena,  to  prosecute  or  give 
evidence  against  any  person  upon  any  charge  of  having  so  en- 
deavoured to  conceal  the  birth  of  any  child,  every  such  Court  is 
hereby  authorized  and  empowered,  whether  any  bill  of  indictment 
for  such  charge  shall  or  snail  not  be  actually  preferred,  to  order 
payment  of  the  costs  and  expenses  of  the  prosecutor  and  witnesses 
for  the  prosecution,  tc^ether  with  a  compensation  for  their  trouble 
and  loss  of  time,  in  the  same  manner  as  Courts  are  now  by  law 
authorized  and  empowered  to  order  the  same  in  cases  of  prosecu- 
tions for  felony."    And  by  sec.  2,  "every  order  for  the  payment  of 
any  money  by  virtue  of  this  act,  shall  be  made  out  and  deliveied 
by  the  proper  officer  of  the  Court  unto  such  prosecutes  or  other 
person,  upon  the  same  terms  and  in  the  same  manner  in  all  respects 
as  orders  for  the  payment  of  costs  are  now  made  in  cases  of  felony ; 
and  the  treasurer  or  other  person,  when  any  such  order  shall  be 
made,  shall  be  and  he  is  hereby  required,  upon  sight  of  such  order, 
forthwith  to  pay  to  the  person  therein  named,  or  to  any  one  duly 
authorized  in  that  behalf,  the  money  in  such  order  mentioned ;  and 
such  treasurer  or  other  person  shall  be  allowed  the  same  in  passing 
his  accounts." 

The  following  cases,  relative  to  the  allowance  of  costs  under  these 
statutory  provisions,  may  properly  be  introduced  in  this  place. 

A  party  bound  over  by  tne  sessions  to  prosecute  at  a  superior 
Court  is  entitled  to  his  expenses  under  the  7  Geo.  4,  c  64.  The 
prosecutor  was  bound  over  by  the  Court  of  Quarter  Sessions  for 
Surrey,  to  prosecute  for  a  burglary  at  the  Central  Criminal  Court, 
and  it  was  held  that  be  was  entided  to  his  expenses.  (6) 

Where  the  prosecutor  and  his  witnesses  had  been  bound  by  re- 
cognizance to  prosecute  and  give  evidence  at  the  assizes,  but  by  a 
mistake,  the  prisoner  had  been  dischai^ed  by  proclamation  at  the 
adjourned  sessions,  which  preceded  the  assizes ;  and  the  prosecutor 
and  his  witnesses  had  appeared  at  the  assizes  and  preferred  an  in- 
dictment, which  had  been  found  by  the  grand  jury ;  Taunton,  J., 
held,  that  as  the  bill  had  been  preferred  and  found,  ne  might,  under 
the  word  "  prosecuted,"  in  sec.  22,  order  tlie  expenses ;  but  if  the 
witnesses  had  merely  appeared  at  the  assizes  according  to  their  re- 
cognizances, and  no  bill  had  been  preferred,  he  should  have  had  no 
authority,  (c) 

Where  a  prisoner,  who  was  committed  on  a  charge  of  felony 
during  the  assizes,  did  not  reach  the  assize  town  until  after  the 
grand  jurv  were  discharged;  HuUock,  B.,  after  reference  to  the 
statute,  allowed  their  expenses,  (d) 


(b)  Rex  V.  Paine,  7  C.  &  P.  135,  Lord 
Dcnman,  C.  J.«  Park,  J.  A.  J.,  and 
BoUand,  B. 


(c)  Rex  V,  Robcy,  5  C.  &  P.  S52. 
{d  )  Anooymousp  I  Lew.  12^. 
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Where  an  indictment  for  a  riot  was  found  at  one  assizes,  and  the  Where  the 
trial  took  place  at  the  subsequent  assizesi  but  no  person  was  bound  prosecutor  wag 
over  to  prosecute  at  these  assizes,  but  the  witnesses  were  subpoenaed  reMmSwace^ 
to  appear  at  both  the  assizes;  the  Court  of  ELing's  Bench  were 
clearly  of  opinion  that  the  Judge  had  authori^  to  order  the  costs 
of  the  witnesses  to  be  paid ;  but  it  was  doubtea  whether  the  Judffe 
had  authority  to  grant  the  prosecutor  his  costs,  (e)    But  where  the  sheering** 
prosecutor,  in  a  case  of  perjury,  was  not  bound  over  to  prosecute  by  case, 
an^  magistrate,  but  he  nad  included  his  own  name  in  a  subpoena, 
which  he  had  caused  to  be  issued,  the  Court  were  of  opinion  that 
the  words  of  the  act  did  not  limit  the  allowance  of  the  expenses  of 
the  prosecutor  to  those  which  he  incurred  as  a  witness,  but  that  he 
was  entitled  to  receive  them  in  his  character  of  prosecutor ;  and 
they  made  an  order  accordingly.  (/) 

Where  the  prisoner  had  been  apprehended  by  a  bench  warrant,  Batterwiek^ 
and  the  prosecutor  was  under  no  recognizance  to  prosecute,  and  ewe. 
none  of  the  witnesses  were  under  recognizances,  but  one  of  them 
had  been  subpoenaed;  on  a  motion  for  the  costs  of  the  prosecution, 
Parke,  B.,  at  first,  thought  that  he  could  only  grant  the  costs  of  the 
witness  who  had  been  subpoenaed,  but  said  he  would  consider  the 
point ;  and  on  the  following  day  his  Lordship  said,  that  on  compar- 
ing the  words  of  the  7  Geo.  4,  c  64,  s.  22,  (relating  to  felonies,) 
with  those  of  the  subsequent  section  (relating  to  misdemeanors,)  it 
appeared  to  him  that  the  Court  had  authority,  in  prosecutions,  for 
the  former  class  of  offences,  to  award  the  prosecutor  his  costs,  even 
though  he  is  not  under  any  recognizance ;  and  his  Lordship  ac- 
cordingly granted  the  costs  of  the  {Nrosecution  generally,  including 
the  witnesses,  {g) 

An  indictment  charging  that  the  defendant  assaulted  J.  S.,  and  Where  not 
unlawfully  and  indecently  (not  saying  publicly)  exposed  his  person  "llowed. 
to  J.  S.,  with  intent  to  incite  J.  S.  to  commit  an  unnatural  offence 
with  the  defendant,  is  not  an  offence  within  the  7  Geo.  4,  c  64, 
8.  23,  and,  therefore,  the  Court  cannot  allow  the  prosecutor  his 
expenses  under  that  clause,  {k) 

Where  an  indictment  for  riot  was  found  at  the  quarter  sessions,  JohnMm*bcase. 
and  removed  by  the  prosecutor  into  the  Court  of  Bang's  Bench  by  Indictment  for 
certiorarif  and  the  record  sent  down  for  trial  at  Nisi  Frius,  made  a  by  ihe"proM. 
remanety  and  again  entered  at  the  following  assizes,  when  the  de-  cator  bj 
fendants  were  convicted.     No  recognizance  had  been  returned  to  certiorari, 
the  crown  office,  and  the  prosecutor  was  not  bound  by  recognizance 
to  prosecute  in  the  Court  of  King's  Bench.     The  witnesses  were 
subpoenaed,  but  their  expenses  were  not  prayed  by  them,  but  by 
the  prosecutor,  as  having  been  defrayed  ty  him;  the  prosecutor 
also  nad  caused  himself  to  be  subpoenaed.    The  consiaeration  of 


(e)  Rex  V,  Jeyes,  3  A.  &  £.  416.  It 
was  contended  that  the  words  must  be  read 
rtddendo  nngtda  tingtdig;  and  the  statute 
therefore  applied  where  the  prosecutor  ap- 
peared on  recognizance  or  the  witness  on 
sttbpcena.  Littledale,  J.,  said,  '*  there  is 
much  doubt  in  my  mind  as  to  the  expenses 
of  the  prosecutor.  At  present  I  think  that 
he  is  not  entitled  to  them ;  it  seems  likely 
that  the  Leffislature  meant  to  gi?e  the 
expenses  to  the  prosecutor  only  where  ho 


goes  before  a  magistrate,  who  binds  him 
over.  A  magistrate  on  hearing  the  com- 
plaint frequently  dismisses  it :  if  the  pro- 
secutor then  goes  to  the  grand  jury,  I 
think  he  ought  not  to  be  paid  by  the 
treasurer.** 

(/)  Rex  r.  Sheering,  7  C.  &  P.  440, 
cor.  Park,  J.  A.  J.,  and  <3oleridge,  J. 

(jr)  Reg.  v.  Butterwick,  2  M.  &  Rob. 
196. 

(A)  Reg.  p.  8  A,  &  £.  589. 
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Rex  r.  the 
Treasurer  of 
Exeter. 


Rex  V, 
Richards. 


QiMBre,  whe- 
ther costs  can 
be  granted 
after  a  removal 
hy  certiorcari 
by  the  defend- 
ant. 


the  Judges  was  desired,  whether,  in  such  cases,  of  an  indictment  for 
a  misdemeanor,  removed  bj  the  prosecutor  himself  fiom  the  quarter 
sessions  into  the  King's  Bench,  an  order  of  Nisi  Prius  might  legally 
be  made  for  any  and  what  costs,  or  whether  the  application  must 
not  be  elsewhere ;  and  the  Judges  determined  that  no  costs  were 
allowable  under  the  statute,  (i) 

Where  six  indictments  for  felony  were  removed  by  the  prisons, 
one  of  which  only  was  tried,  and  at  the  trial  the  Judge  doubted 
whether  he  had  any  power  to  give  the  prosecutor  his  costs ;  the 
Court  of  Edna's  Bench  refused  to  order  the  treasurer  of  the  county 
of  the  city  of  Exeter  to  pay  the  prosecutor  the  expenses  of  the  pro- 
secution ;  as,  if  the  costs  of  the  prosecudon  could  be  granted  at  all, 
they  ought  to  be  granted  by  the  Judge  who  tried  the  prisoner,  {k) 

where,  in  pursuance  of  a  recognizance,  the  prosecutor  at  the 
quarter  sessions  preferred  an  indictment  for  a  riot,  and  he  afterwards 
removed  it  into  the  Court  of  King's  Bench,  it  was  held  that  the 
prosecutor  was  not  entided  to  his  costs;  and  Lord  Tenterden, 
C.  J.,  scud,  that  the  matter  had  been  considered  by  the  twelve 
Judges,  who  were  all  of  opinion  that  the  act  did  not  apply  to  cases 
where  the  indictment  had  been  removed  into  the  Court  of  King's 
Bench  by  certiorari.  (I) 

But  where  an  indictment  was  found  at  the  Mddlesez  quarter 
sessions,  and  removed  by  the  defendant  by  certiorari  into  the 
Queen's  Bench,  and  tried  at  the  sittings  after  term,  when  Lord 
Denman,  C.  J.,  made  an  order  for  the  payment  to  the  prosecutor 
or  his  attorney  of  the  expenses  of  the  prosecudon  and  the  witnesses^ 
and  that  order  was  afterwards  made  a  rule  of  Court ;  upon  showing 
cause  against  a  rule  to  shew  cause  why  that  rule  should  not  be 
discharged,  it  was  contended  that  the  words  of  the  statute  ap[died 
to  any  Court,  and  that  the  reason  of  the  decision  in  Hex  v.  Jeyet^  (m) 
was,  that  the  statute  was  passed  to  indemni^  persons  unable  to  bear 
the  expense,  and  that  inability  was  not  likely  to  exist  where  the 
party  voluntarily  removed  the  indictment  to  the  superior  Court,  and 
that  the  view  taken  by  Litdedale,  J.,  in  Rex  v.  The  Treasurer  of 
Exeter,  (n)  was  incorrect.  In  support  of  the  rule,  it  was  contended, 
that  the  statute  ceased  to  apply  after  a  removal  by  certiorari,  and 
diat  there  was  no  distinction  as  to  die  party  removing  die  indict- 
ment ;  the  Court,  however,  did  not  express  any  opinion  upon  this 
point,  (o) 


(t)  Rex  o.  Johnson,  R.  &  21  C.  C.  R. 
173.  The  same  point  was  decided  by  the 
Judges  in  Rex  v.  Oates,  mentioned  in  R.  & 
M.  C.  C.  R.  175.  In  Rex  o.  Ellis,  oon- 
victed  at  Nisi  Prios,  at  Exeter,  in  1826,  for 
a  felony  committed  before  the  7  Geo.  4, 
c.  64,  was  in  operation,  and  whilst  the 
68  Geo.  3,  c.  70,  was  in  force,  the  Court  of 
King's  Bench  made  a  rule  alnolute,  order- 
ing the  eity  and  county  of  Exeter  to  pay  the 
expenses.  The  7  Geo.  4,  c.  64,  was  in 
force  at  the  time  of  the  trial.  R.  &  M. 
C.  C.  R.  175.  See  Rex  v.  The  Treasurer 
of  the  County  of  the  City  of  Exeter,  infrot 
where  the  Court  seem  to  have  been  of 
opinion  that  the  costs  had  been  improperly 
allowed  in  this  instance  and  to  have  over- 
ruled this  case. 


(A)  Rex  V.  Th«  Treasarer  of  Exeter, 
5  M.  &  Ry.  167.  Litttedak,  J.,  added, 
^  even  the  Judge  has  no  power  where  the 
case  has  been  removed  by  caiionu'L  IVre 
is  no  difierenoe  in  snbetanoe  between  an 
indictment  removed  by  the  prisoner  and  an 
indictment  removed  by  the  prosecutor.'* 
**  The  act  only  applies  to  indie  tnwwla  tried 
before  the  Courts  in  which  they  were 
found." 

(0  Rex  e.  Richards.  8  B.  &  C.  42a 
It  is  not  stated  that  the  prosecutor  or  the 
witnesses  attended  the  trial  under  snbpctna 
or  recognizance. 

(m)  Supra* 

(n)  Swpra, 

(o)  Ri^.  ». 


O  £Lm  &  Iv.  w8sr» 


See  this  case,  ante,  p.  95 1« 
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Under  the  7  Geo.  4,  c.  64,  s.  22,  the  Court,  upon  a  trial  for  No  costs  of 
murder  or  manslaughter,  has  no  power  to  allow  toe  costs  of  the  attending  a  ^ 
attendance  of  witnesses  at  the  inquest  held  upon  the  body  of  the  ^^°^*'  ™' 
deceased ;  (p)  or  of  a  surgeon  for  examining  the  body  by  order  of 
the  coroner,  (g) 

Where  a  witness  was  brought  to  bed  during  her  attendance  under  Eitra  expenses 
a  recognizance  at  the  assizes,  Parke,  J.,  allowed  her  the  difference  allowed  under 
between  the  expenses,  which  would  have  been  incurred  had  she  Sl^;^^, 
been  at  home,  and  those  actually  incurred  at  the  assize  town ;  (r) 
and  so  where  a  witness,  who  had  come  to  the  assizes  at  York,  under 
a  recognizance  to  give  evidence  in  a  case  of  forgery,  became  insane, 
and  it  was  thoucht  necessary  to  convey  him  to  the  lunatic  asylum 
at  Wakefield ;  Patteson,  J.,  upon  the  authority  of  the  preceding 
case,  ordered  a  similar  allowance  as  to  the  expenses  of  medical  at- 
tendance during  the  time  the  witness  remained  at  York,  after  he 
was  attacked ;  and  also  for  the  expenses  of  conveying  him  to  the 
asylum  at  Wakefield,  (s) 

Where,  in  a  case  of  murder,  it  appeared  that  the  offence  was  com-  Expenses  of 
mitted  in  a  small  township,  the  innabitants  of  which  were  a  small  •«  otherwise 
community,  and  extremely  poor,  and  had  shown  great  zeal  and  carrying  on 
activity  in  getting  up  the  case,  and  had  been  put  to  considerable  ^^^P^^"- 
expense  in  so  doing,  which  they  were  but  ill  able  to  afford,  the 
Court  was  appUed  to,  that  certain  expenses  might  be  allowed  over 
and  above  those  usually  allowed  by  the  officer  of  the  Court,  and  it 
was  submitted  that  the  words  ^'  in  otherwise  carrying  on  the  pro- 
secution" were  sufficiently  large  to  include  the  expenses  applied  for ; 
Lord  Denman,  C.  J.,  after  time  taken  to  consider,  granted  the  ap- 
plication, and  the  clerk  of  assize  made  out  the  order  for  all  the 
expenses  incurred,  except  the  attendance  of  the  witnesses  before 
the  coroner,  (t) 


(/>)  Rex  o.  Rees,  5  C.  &  P.  302. 

Cq)  Rex  V.  Taylor,  5 C.  &  P.  301.  The 
6  &  7  Wm.  4,  c.  89,  howerer,  after  by 
-sec.  1,  proriding  that  the  coroner  may 
aummon  medical  witnesses,  and  by  sec.  2, 
that  a  majority  of  the  jurr  may  require  the 
coroner  to  summon  actional  medical  wit- 
nesses, if  the  first  are  not  satisfactory, 
enacted  by  sec  3,  that  legally  qualified 
practitioners  attending  in  obedience  to  such 
summons,  should  receive  such  remuneration 
and  fees  as  were  specified  in  the  schedule 
to  that  act,  which  were  in  Great  Britain,  to 
be  paid  out  of  the  funds  collected  for  the 
relief  of  the  poor ;  but  by  sec.  4,  no  fee  is  to 
be  paid  if  the  examination  takes  place  with- 
out the  order  of  the  coroner ;  or  by  sec.  5, 
where  the  death  was  in  any  hospital,  infir- 
maiT,  &c  By  the  1  Vict,  c  68,  s.  1,  the 
justices  of  the  peace  at  quarter  sessions, 
and  the  town  council  of  any  Doroufh  having 
a  coroner,  are  to  make  a  schedme  of  the 
fees  to  be  paid  by  the  coroner  holding 
an  inquest  (other  than  the  fees  payable 
to  medical  witnesses  under  the  6  &  7 
Wm.  4,  c.  89^  Sec.  2  repeals  so  much  of 
the  6  &  7  Wm.  4,  c.  89,  as  relates  to 
the  payment  of  the  fees  to  medical  witnesses 
out  of  the  funds  raised  for  the  relief  of  the 
poor,  and  provides  that  the  coroner  shall 
pay  them ;  and  by  sec.  3,  the  coroners 


of  counties  are  to  lay  their  accounts  before 
the  quarter  sessions,  and  the  coroners  of 
boroufhs  to  lay  them  before  the  town 
councu,  and  the  coroner  is  to  be  repaid 
in  the  former  case  out  of  the  county  rates, 
and  in  the  latter  out  of  the  borougn  fond. 
It  may  be  proper  to  observe  &t  it  is 
the  bounden  du^  of  a  coroner  wherever  the 
death  has  arisen  under  such  circumstances 
as  lead  to  the  conclusion  that  the  party  has 
died  from  the  criminal  acts  of  another  to 
cause  a  poit  mortem  examination  of  the  body 
to  be  made  by  some  medical  practitioner. 
In  Reg.  V,  Webb,  Hereford  Spr.  Ass.  1843, 
on  an  indictment  for  murder  by  violence 
inflicted  upon  the  head,  no  pott  mortem 
examination  had  taken  place,  and  Wight- 
man,  J.,  commented  in  strong  terms  on  the 
great  impropriety  of  neglecting  such  a 
course,  and  observed,  that  it  was  clearly  the 
duty  of  a  coroner  to  order  such  an  examina- 
tion to  take  place.  A  bill  is  now  pending 
in  Parliament  for  the  better  allowance  of 
expenses  incurred  upon  holding  inquisitions 
before  coroners.     C.  S.  G. 

(r)  Anonymous,  cited,  I  Lew.  133. 

(«)  In  Re  Mallison,  1  Lew.  132. 

(t)  Lewen's  case,  2  Lew.  161.  The 
depositions  taken  before  the  coroner  were 
allowed  for. 
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7  Geo.  4, 
c.  64.  8.  28. 
Courts  may 
order  compen- 
sation  to 
those  who 
have  been 
active  in  the 
apprehension 
of  certain 
offenders. 


If  an?  man 
is  killed  in  at- 
tempting to 
take  certun 


In  one  case  it  was  said  that  when  a  trial  for  felony  is  postponed, 
the  practice  is  not  to  allow  the  prosecutor  his  expenses,  till  the  assoze 
at  which  the  trial  comes  on,  and  the  expenses  were  in  that  case 
refused  at  the  assizes  at  which  the  trial  was  postponed.  («)  But 
where  the  coroner  had  bound  over  the  prosecutor  and  witnesses  to 
appear  at  the  assizes  to  give  evidence  in  a  case  of  manslaughter;  bat 
the  prisoner  who  had  neither  been  apprehended,  nor  was  under 
recognizance,  did  not  appear  at  the  assizes;  Alderson,  B.,  after 
ordering  him  to  be  called,  and  directing  the  trial  to  be  put  off  tiU 
the  next  assizes,  allowed  the  expenses  of  the  prosecutor  and  wit- 
nesses, (t;)  So  in  a  case  of  murder,  which  was  postponed  undl  the 
following  assizes,  on  the  application  of  the  prisoner,  and  in  which 
the  costs  of  the  prosecution  were  very  heavy ;  Alderson,  B^  made 
an  order  for  their  payment  (cc;) 

The  7  Geo.  4,  c.  64,  s.  28,  « for  the  better  remuneration  of  per- 
sons who  have  been  active  in  the  apprehension  of  certain  offenders,* 
enacts,  that  ^^  where  any  person  shall  appear  to  any  Court  of  oyer  and 
terminer,  gaol  delivery,  superior  criminal  Court  of  a  county  palatine, 
or  Court  of  great  sessions,  to  have  been  active  in  or  towards  the 
apprehension  of  any  person  chaiged  with  murder,  or  with  felonioosly 
and  maliciously  shooting  at,  or  attempting  to  dischai^  any  kind  ex 
loaded  fire  arms  at  any  other  person,  or  with  stabbing,  cuttinf^  or 
poisoning,  or  with  administering  anything  to  procure  the  miacaniage 
of  any  woman,  or  with  rape,  or  with  burglary  or  felonious  house- 
breaking, or  with  robbery  on  the  person,  or  with  arson,  or  with 
horse-stealing,  bullock-stealing,  or  sheep-stealing,  or  with  being 
accessory  before  the  fisu^t  to  any  of  the  offences  aforesaid,  or  with 
receiving  any  stolen  property,  knowing  the  same  to  have  been  stolen : 
every  such  Court  is  hereby  authorized  and  empowered  in  any  of 
the  cases  aforesaid,  to  order  the  sheriff  of  the  county,  in  whidi  the 
offence  shall  have  been  committed,  to  pay  to  the  person  or  persons^ 
who  shall  appear  to  the  Court  to  have  oeen  acdve  in  or  towards  the 
apprehension  of  any  person  charged  with  any  of  the  said  ofiences^ 
such  sum  or  sums  of  money  as  to  the  Court  shall  seem  reasonable 
and  sufiicient  to  compensate  such  person  or  persons  for  his,  her,  or 
their  expenses,  exertions,  and  loss  of  time  in  or  towards  such  appre- 
hension ;  and  where  any  person  shall  appear  to  any  Court  of  sessioiis 
of  the  peace  to  have  been  active  in  or  towards  the  apprehension  of 
any  party  charged  with  receiving  stolen  property,  knowing  the  same 
to  have  been  stolen,  such  Comt  shall  have  power  to  order  compen- 
sation to  such  person  in  the  same  manner  as  the  other  Courts  herein- 
before mentioned ;  provided  always,  that  nothing  herein  contained 
shall  prevent  any  ot  the  said  Courts  from  also  allowing  to  any  such 
persons,  if  prosecutors,  or  witnesses,  such  costs,  expenses,  and  com- 
pensation, as  Courts  are  by  this  act  empowered  to  allow  to  prose- 
cutors and  witnesses  respectively."  (a?) 

By  sec.  30,  "if  any  man  shall  happen  to  be  killed  in  endeavouring 
to  apprehend  any  person  who  shall  be  chaiged  with  any  of  the 
offences  hereinbefore  last  mentioned,  it  shall  be  lawful  for  the  Coun 


(t<)  Rex  r.  Hunter,  3  C.  &  P.  591, 
Park,  J.  A.  J. 

(o)  Flaunery*s  case,  1  Lew.  133,  and 
in  a  similar  case,  Gumoy,  £.,  allowed  the 
costs,  ibid.,  note. 


(ip)  Bolam*s  case.  Rose  Cr.  Ev.  226. 

(x)  Sec  29  provides  that  sack  onkn 
shall  be  paid  by  the  sheriff,  who  maj  obtaia 
immediate  re-pajmcnt  on  ap^catioii  to  the 
troasury. 
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before  whom  such  person  shall  be  tried  to  order  the  sheriff  of  the  ofienden,  the 
county  to  pay  to  the  widow  of  the  man  so  killed,  in  case  he  shall  ^"^  ™ay 
have  been  married,  or  to  his  child  or  children,  in  case  his  wife  shall  ^^  JJ  huT"' 
be  dead,  or  to  his  father  or  mother,  in  case  he  shall  hare  left  neither  ftmily. 
wife  nor  child,  such  sum  of  money  as  to  the  Court  in  its  discretion 
shall  seem  meet ;  and  the  order  for  payment  of  such  money  shall  be 
made  out  and  delivered  by  the  proper  officer  of  the  Court  unto  the 

Earty  entitled  to  receive  the  same,  or  unto  some  one  on  his  or  her 
ehalf,  to  be  named  in  such  order  by  the  direction  of  the  Court ; 
and  every  such  order  shall  be  paid  by  and  repaid  to  the  sheriff  in 
the  manner  hereinbefore  mentioned." 

The  7  Geo.  4,  c.  64,  s.  28,  does  not  authorize  the  Court  to  award  Sacrilege, 
compensation  to  persons  who  have  been  active  in  and  towards  the 
apprehension  of  a  person  guilty  of  sacrilege,  {y)    And  upon  the 
authority  of  this  case,  Bolland,  B.,  refused  to  allow  compensation  in 
a  similar  case ;  though,  in  the  absence  of  such  authonty,  both  he 
and  Parke,  J.,  would  have  been  disposed  to  put  a  different  construc- 
tion upon  the  statute,  [z)    But  it  nas  been  held  that  a  person  who  Bollock- 
has  been  active  in  the  apprehension  of  a  prisoner  charged  with  steal-  •teeUng. 
ing  a  cow  is  entitled  to  a  reward  under  this  section,  as  the  words 
bullock-stealing,  horsenstealing,  and  sheep-stealing,  are  intended  to 
describe  the  kind  or  class  of  offences,  in  connection  with  which 
rewards  were  to  be  allowed,  (a)    And  where  a  prisoner  was  indicted  Attempt  to 
for  an  attempt  to  murder  her  child  by  suffocating  it,  and  an  applica-  "°'***'^* 
tion  was  maae  to  allow  the  extra  expenses  incurred  by  the  constable 
in  apprehending  the  prisoner,  and  for  his  loss  of  time,  and  the  atten- 
tion of  the  Court  was  directed  to  the  case  not  being  one  within  the 
words  of  sec.  28 ;  Patteson,  J.,  was  of  opinion  that  it  was  within 
the  spirit  and  intention  of  the  act,  though  not  within  the  words; 
and  therefore  allowed  the  expenses. (6)     And  where  on  a  trial  for  ''Exertions.*' 
robbery  it  appeared  that  the  prosecutor  had  displayed  great  courage 
in  apprehending  the  prisoner ;  Parke,  B.,  ordered  him  to  be  paid  a 
rewani,  under  die  word  *  exertions.'  (c) 

The  rewards,  which  may  be  given  under  this  section,  are  not  Wbereno 
confined  to  cases  where  the  party  nas  been  put  to  expense  or  loss  of  "pense  or  loss 
time ;  but  have  been  ordered  to  be  paid  to  persons  who  have  dis-  °  *'°*®' 
played  great  courage  in  the  apprehension  of  offenders,  although  they 
nave  neither  been  put  to  expense  nor  loss  of  time.     Thus  they  have  . 
been  granted  where  the  person  has  apprehended  the  prisoner  in  the 
actual  commission  of  a  burglary ;  {d)  and  also  where  the  party  came 
down  stairs  when  a  burglary  was  committed,  but  did  not  apprehend 
the  prisoners,  who  were  three  in  number,  but  was  able  to  give  such 
a  description  of  them  as  caused  their  apprehension,  {e) 

Where  it  does  not  appear  upon  the  evidence  given  on  the  trial 
that  the  party  has  been  active  in  the  apprehension,  an  affidavit  is 

(y)  Robinson's  case,  1  Lew.  129,  Hul-  Law,  Recorder, 

lock,  B.,  who  said  that  **  the  word  *  sacri-  (6)  Durkin's  case,  2  Lew.  163. 

lege,'  if  used  alone  in  a  statute,  would  not  (c)  Womersly^s  case,  2  Lew.  162. 

be  construed  to   come  within  the  words  (a)  Rex  v,   Barnes,  7  C.  &  P.  166, 

'  burglary,*  or  *  housebreaking  ;*  and  that  Coleridge,  J. 

wherever,  in  a  penal  statute,  churches  are  (e)  Rex  r.  Blake,  7  C.  &  P.  166,  Wil- 

iotendcd  to  be  included,  the  word  *  sa-  Hams,  J.     And  rewards  were  ordered  in  a 

crilege'  is  introduced."  similar  way  at  the  Bristol  Special  Commis- 

(2)  Anonymous,  1  Lew.  130.  sion.     See  7  C.  &  P.  167. 

(a>  Rex  V.  GUbrass,  7  C.  &  P.  444, 
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necessary  to  be  laid  before  the  Judgej  in  order  to  induee  him  to 
grant  a  reward.  (/) 

A  person  subpoenaed  as  a  witness,  or  bound  over  by  recogni- 
zance, either  to  prosecute  or  give  evidence,  or  attending  volunta- 
rily for  the  bond  fide  purpose  of  giving  evidence,  is  privil^ed 
fix>m  arrest  during  the  necessary  time  occupied  in  going  to  the 
place  where  his  attendance  is  required,  in  staying  there  for  the 
purpose  of  such  attendance,  and  in  returning  from  that  place,  (a) 
And  in  allowing  witnesses  time  sufficient  for  these  purposes,  the 
Courts  are  always  disposed  to  be  liberal.  (A)  K  a  witness  under 
these  circumstances  be  arrested,  the  Court  out  of  which  the  sub- 
poena issued,  or  the  Jud^e  of  the  Court  in  which  the  cause  has 
been  or  is  to  be  tried,  wul,  upon  application,  order  him  to  be  dis- 
chai^ed.  (») 

When  any  offence  has  arisen  in  India,  which  is  tried  in  this 
country,  the  evidence  of  witnesses  resident  in  India  may  be  ob- 
tiuned  in  the  manner  prescribed  by  the  13  Geo.  3,  c  63,  as.  40, 
44.  (j)  And  in  case  of  a  prosecution  for  any  ofience  committed 
abroad  by  any  person  employed  in  the  public  service,  the  evidence 
of  witnesses  resident  abroad  may  be  obtained  in  the  mode  pointed 
out  by  the  42  Geo.  3,  c.  85. 


SECTION  VI. 


Evidence 
against  pri- 


soner. 


Of  Accomplices, 

It  will  appear  in  the  investigation  of  the  law  relating  to  incompe- 
tency from  infamy,  that  though  it  be  shown  by  a  witness's  own 
admission,  that  he  has  been  guilty  of  an  infamous  crime,  he  will 
not  be  deemed  incompetent  without  other  proper  proof  that  be 
has  been  convicted  of  it :  {ji)  from  which  it  necessarily  follows,  that 
the  testimony  of  an  avowed  accomplice  with  the  prisoner  at  the  bar 
is  not  to  be  excluded  from  being  given  against  him ;  and  accordingly 
it  has  been  long  a  settled  rule,  that  an  accomplice  may  give  evidence 
against  his  associates,  provided  he  has  not  been  already  convicted:  {k) 
so  he  may,  indeed,  even  after  a  conviction,  if  judgment  has  not 
passed,  for  it  is  not  the  conviction,  but  the  judgment  that  creates 
the  disability.  (/)  And  not  only  if  two  or  more  persons  are  accom- 
plices, may  one,  who  is  not  indicted,  be  a  witness  against  the  others ; 
but  he  may  also  be  so,  it  seems,  when  he  is  indicted  joindy  with  his 


(/)  Rex  V,  Jones,  7  C.  &  P.  167, 
Park,  J.  A.  J. 

(ff)  Meekins  v.  Smith,  1  H.  Bl.  636. 
Lightfooto.  Cameitm,  2  Bh  1113.  CbiU 
derston  o.  Barrett,  11  East,  439.  Ardinf 
V.  Flower,  8  T.  R.  536.  But  this  pn. 
vilege  does  not  extend  to  arrests  by  his 
bail,  for  the  purpose  of  being  surrendered  ; 
for  be  is  supposed  to  be  in  their  custody 
even  while  attending  as  a  witness.  Ex 
parte  Lyne,  3  Stark.  C.  132. 

(A)  I  PhilEv.  4. 

(0  Archb.  Cr.  PI.  108. 


(/)  See  ante,  p.  901,  as  to  depositions 
or  interrogatories  by  consent. 

(j7)  JW,  p.  974. 

(A)  2  Hawk.  P.  C.  c.  46,  ss.  94,  95u 
Tong*s  case.  Kel.  17, 18.  1  Hale,  P.  C. 
303,  304. 

(0  1  PhiL  £▼.  28.  And  the  inibnoa. 
tion  of  a  dead  acooxnplice,  taken  by  a  justice 
of  the  peace,  may  be  read  in  cvideace 
against  the  prisoner.  Rex  r.  Westbeer» 
1  Leach,  12.  Rex  v.  Russell,  R.  &  M. 
C.  C.  R.  366. 


CHAP.  V.  §6.]  Of  Accomplices.  957 

partners  in  ^ilt^  (m)  (although  it  is  not  usual  or  proper  to  include 
nim  in  the  indictment,  (n) )  provided  he  has  not  been  piit  on  his  # 

trial  at  the  same  time  with  the  others,  {o)    It  was  formerly  thought 
that  an  accomplice  separately  indicted  for  the  same  offence,  could  Indicted  «!pa- 
not  be  a  witness  against  his  associate,  unless  he  had  first  pleaded  '^^  ^' 
guilty  to  his  indictment ;  (p)  but  the  rule  is  now  otherwise,  (q)    It  is  Promise  oi 
also  now  perfectly  settled,  though  contrary  to  one  creat  authority,  (r)  ^IJjJlJS^^*^ 
that  no  promise  of  pardon  or  reward,  whether  absolute  or  condi- 
tional, will   render   an   accomplice  incompetent,  («)  although  the 
circumstances  under  which  his  evidence  is  given   ought  to  have 
great  weight  with  a  jury  in  considering  the  credit  to  which  such 
evidence  is  entitled.    The  practice  of  admitting  the  testimony  of  Appi^ement. 
accomplices  and  the  promise  of  pardon,  express  or  implied^  under 
which  they  usually  give   their  evidence,  were  introduced  instead 
of  the  ancient  system  of  approvement,  which  Lord  Hale,  in  his 
Pleas  of  the  Crown,  speaks  of  as  having  been  already  long  dis- 
used, (t)    Approvement  was  when  a  prisoner,  arilaigned  for  trea- 
son or  felony,  confessed  the  fact  before  plea  pleaded,  and  appealed 
or  accused  others  his  accomplices  of  the  same  crime,  in  order  to 
obtain  his  pardon,  (u)    He  was  also  bound  to  discover  on  oath,  not 
only  the  particular  crime  charged  upon  him,  but  all  treasons  and 
felonies  of^  which  he  could  give  any  information,  (t;)    It  was  purely 
in  the  discretion  of  the  Court  to  permit  the  approvement  or  not ; 
if  thev  allowed  it,  the  party  accused  was  put  on  his  trial :  where^ 
on,  if  he  was  convicted^  the  approver  had  his  pardon  ex  debito 
justituB  :  (w)  if  he  was  acoUitted,  the  approver  received  judgment 
of  death  upon  his  own  con^ssion  of  the  indictment  (x) 

All  the  good  that  could  be  expected  from  this  method  of  approve-* 
ment  is  now  more  fully  proviaed  for  and  secured  by  one  of  the 
following  methods :  (tf)  1st,  By  special  proclamation  in  the  Gazette  or 
otherwise,  pardon  is  sometimes  promised  upon  certain  conditions. 
Accomplices  within  this  class  have  a  right  to  pardon.  («)    2ndly,  By 

(m)  1  Hale,  P.  C.  305.     If  A.,  B.  and  discover  two  or  more  persons  who  had 

C.  be  bdicted  of  perjury  on  three  several  committed  thd  like  offences,  so  as  they  tnirht 

indictments  concerning  the  same  matter,  be  convicted  thereof,  he  should  be  entitled 

A.  pleads  not  guilty,  B.  and  C.  may  be  ex-  to  a  psjrdon ;  but  these  statutes  were  repealed 

amined  as  witnesses  for  A.,  for  yet  they  by  tne  2  Wul  4,  c.  34,  s.  1. 

stand  unconvicted,  although  they  are  in-  (z)  Rex  v.  Rudd,  Cowp.  334,  by  Lord 

dieted.    BUmore's  case,  1  Hale,  305.  Ret  liansfleld,  in  giving  Judgment.  S.  Pi  Bi  C. 

«.  Clark,  ibid.,  note.  I  Leach,  118,  4th  ed.     But  the  promise 

(«)  Ibid.  of  a  pardon  by  proclamation  in  the  Gazette 

<o)  2  Stark.  Bv.  13.  The  learned  author  does    not  give  the  party    a  legal   right 

adds  a  gtcorf .    And  see  Reg.  o.  Lyons,  9  to  exemption  from  punishment.     Where, 

C  &  P.  555.  therefore,  a  prisoner  convicted  of  murder 

(p)  Sir  Percy  Cresby's  case,  1   Hale«  was  brought  up  to  the  Court  of  Kmg's 

P.  C.  303.  Bench,  and  asked  why  execution  should  not 

(q)  I  Phil.  Ev.  28.  be  awarded  against  him,  and  pleaded  that 

(r)  liord  Hale,  2  P.  C.  280.  the  Ring*,  i>y  proclamation  in  the  Gasette, 

($)  Tong*s  casei  Kel.  17.    Layer's  case*  had  promised  pardon  to  any  person,  except 

6  St.  Tr.  259.    2  Hawk.  P.  C.  c.  46,  the  actual  murderer,  who  should  give  infer- 

s.  135.  1  Hale,  P.  C.  304.  1  Phil.  Ev^  27.  mation  whereby  such  murderer  should  be 

(t)  2  Hale,  226.  convicted,  and  that  he,  not  being  the  actual 

(«)  4  BUbck.  Com.  3304  murderer,  had  given  such  information,  and 

(o)  2  Hale,  P.  C.  227.  thereby  entitled  himself  to  a  pardon,  the 

(w)  4  Black.  Com.  330.  plea  was  held  insufficient.  Rex  o.  Garside, 

(x)  Ibid.  2   Ad.   &  B.  266.     The  proper  course 

(  ^)  In  the  case  of  offBooes  relating  to  in  such  a  case  seems  to  be  to  apply  to  the 

coimng  and  uttering  counterfnt  money,  Judge  to  postpone  the  execution,  in  order 

the  6  &  7  Wm.  3,  c.  17,  s.  12,  and  15  to  make  an  application  to  the  Secretary  of 

Gea  2,  c.  28,  s.  8,  enacted,  that  if  any  .  Sute  for  a  pardon.     C.  S.  G. 

such  offender,  being  out  of  prison,  should 
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the  practice  most  asnally  adopted,  accomplices  are  admitted  to  give 
evidence  for  the  crown,  under  an  imphed  promise  of  pardon,  on 
condition  of  their  making  a  Aill  and  fair  confession  of  the  truth,  (a) 
On  a  strict  and  ample  performance  of  this  condition,  to  the  satis- 
faction of  the  Judge  presiding  at  the  trial,  (although  they  are  not 
of  right  entitled  to  pardon,)  they  have  an  equitable  tide  to  a  recom- 
mendation for  the  Queen's  mercy.  (6)  They  cannot  plead  this  in  bar 
to  an  indictment  against  them,  nor  can  they  avail  themselves  of  it 
as  a  defence  on  their  trial,  though  it  may  be  made  the  ground  of  a 
motion  for  putting  off  the  trial,  in  order  to  give  the  prisoner  time  for 
an  application  in  another  quarter,  (c)  Ana  if  an  accomplice,  after 
being  received  as  a  witness  against  his  companions,  breaks  the  con- 
dition on  which  he  is  admitted,  and  refuses  to  give  full  and  fiiir 
information,  he  will  be  sent  to  trial  to  answer  for  his  share  of  guilt 
in  the  transaction,  (d)     It  is  not  a  matter  of  course  to  admit  an  of- 


(a)  Rex  V,  Rudd,  supra,  n.  (z).  1  PhiL 
Ev.  82. 

(&)  Ibid.  The  equitable  clihn  to  pardon 
does  not  protect  an  accomplice  from  proae- 
cations  for  other  offences,  in  which  he  was 
not  concerned  with  the  prisoner,  bat  it 
is  entirely  in  the  discretion  of  the  Judge 
whether  he  will  recommend  the  prisoner  to 
mercy.  Rex  v.  Lee,  Ross.  &  Ry.  C.  C.  R. 
361.  Rex  o.  Brunton,  ibid.,  454.  S.  C. 
MS.  Bum*8  Just,  by  Chetwynd,  tit  Ap- 
prover, With  respect  to  such  oflGsnces, 
therefore,  he  is  not  bound  to  answer  on  his 
cross-examination.  West's  case,  MS.  1 
Phil.  E?.  28.  If,  however,  the  prisoner 
baring  been  admitted  as  an  accomplice 
as  to  one  felony,  be  thereby  induced  to 
suppose  that  he  has  freed  himself  from  the 
consequenoes  of  another  felony,  the  Judge 
will  recommend  the  indictment  for  such 
other  felony  to  be  abandoned.  Where  an 
accomplice  made  a  disclosure  of  property, 
which  was  the  subject  matter  of  a  different 
robbery  by  the  same  parties,  under  the  im- 
pression thai  by  the  information  he  had 
preriously  given  as  to  the  robber  v  of  other 
property,  he  had  delivered  himself  from  the 
consequences  of  having  the  property  he  so 
disclosed  in  his  possession ;  Coleridge^  J., 
recommended  the  counsel  for  the  prosecu- 
tion not  to  proceed  against  the  accomplice 
for  feloniously  receiring  such  property. 
Ganide*s  case,  2  Lew.  38.  The  Jud^ 
will  not  in  general  admit  an  accomplice 
as  King's  eridenoe^  if  it  appear  that  he 
is  char^Mi  with  any  other  felony  than  that 
on  the  trial  of  whidi  he  is  to  be  a  witness. 
This  was  stated  by  PariL,  J.  A.  J.,  in 
several  cases  on  the  Oxford  Spring  circuit, 
1826,  Carr.  Crim.  L.  67.  It  has  been 
held  in  America  that  if  an  accomplice  ap- 
pears to  have  been  the  principal  offender, 
be  will  be  rejected.  The  People  r.  Whip- 
ple, 9  Cowen,  707,  Qreenl.  Ev.  426 ;  but 
m  England  principals  have  frequently  been 
allowM  to  become  witnesses  against  acces- 
sories See  Wild's  case,;NM<,p.960,  note  (m). 
And  cases  frequently  occur  where  the  ac- 
cessory is  far  the  more  guilty  party;  as 
where  young  persons  have  been  indoced  to 
commit  crimes  by  the  procurement  of  old 


offenders,  and  in  such  cases  the  young  per- 
sons are  not  unfrequently  admitt«l  as 
witnesses  for  the  Crown.    C.  S.  G. 

(c)  1  Phil.  Ev.  28. 

(d)  Ibid.  Moore's  case,  2  Lew.  37.  In 
one  instance,  a  prisoner  who  had  made  a 
confession  after  a  representation  made  to 
him  by  a  constable  in  gaol,  that  his  accom- 
plices had  been  taken  into  custody,  whidi 
was  not  the  fact,  and  who,  after  having  been 
admitted  as  a  witness  against  his  associates, 
on  a  charge  of  maliciously  killing  sheep, 
upon  the  trial  denied  all  knowled^  t^  the 
subject,  was  afterwards  tried  and  convicted 
upon  his  confession.  Rex  «.  Bnriey,  cor. 
Garrow,  B.,  Leicester  Lent  Assizes,  1818. 
And  the  conriction  was  afterwards  approved 
of  by  all  the  Judges.  MS.  2  Stuk.  Ev. 
13.  So  where  an  accomplice  when  sworn 
pretended  that  he  knew  nothing  of  the 
stealing  of  a  sheep,  Coleridge,  J.,  com- 
mitted him  for  trial  at  the  next  assises, 
when  he  vras  conricted  and  transported, 
upon  proof  of  his  statement  made  to  a  po- 
liceman, before  he  was  called  as  a  witness. 
Reg.  V.  Smith,  Gloucester  Spr.  and  Sum. 
Ass.  1 84 1 .  So  where  an  accomplice,  who  was 
called  as  a  witness  against  several  prisoners, 
gave  eridence  which  showed  that  all,  ezocnt 
one,  who  was  apparently  the  leader  of  the 

O,  were  present  at  a  robbery,  bat  re- 
to  give  any  evidence  as  to  that  one 
being  present,  and  the  jury  found  all  the 
prisoners  guilty ;  Parke,  B.,  thinking  that 
the  accomplice  had  refused  to  state  that  the 
particular  prisoner  was  present  in  order  to 
screen  him,  ordered  the  aooomplioe  to  be 
kept  in  custody  till  the  next  assises,  and 
then  tried  for  the  robbery.  Rex  «.  Stokes 
and  others,  Staflbrd  Spr.  Ass.  1837.  It 
has  been  held  in  America,  that  if  an  ac- 
complice, having  made  a  private  oonfesskm, 
upon  a  promise  of  pardon  made  by  the  At- 
torney Genera],  should  afierwanls  refroe 
to  testify,  he  may  be  convicted  upon  the 
eridence  of  that  confession.  Common- 
wealth p,  Knapp,  10  Pick  477,  as  ched 
Grcenl.  Ev.  426.  And  where  an  aeooa- 
plice,  who  had  made  a  fall  disdosoie  of 
the  facts  attending  the  commission  of  a  borw 
glary  when  before  the  committing  nagis- 
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fender  as  witness  on  the  trial  of  his  associates,  not  even  after  he 
has  been  so  allowed  by  the  committing  magistrate.     The  practice  Mode  of 
is,  (where  the  accomplice  is  in  custody,)  lor  the  counsel  for  the  admitting  an 
prosecution  to  move  that  the  accomplice  be  allowed  to  go  before  •^co"P*»ce  a 
the  grand  jury,  pledging  his  own  opinion,  after  a  perusal  of  the 
fiicts  of  the  case,  that  nis  testimony  is  essential,  (e)    And  it  is  in  the 
discretion  of  the  Court,  under  all  the  circumstances  of  the  case, 
whether  the  application  be  granted  or  refused.  (/) 

This  application  is  usually  made  before  the  bill  is  taken  before 
the  grand  jury,  and  if  the  application  is  granted,  the  accomplice  is 
not  included  in  the  indictment ;  but  where  he  has  been  included  Where  he  is 
with  his  confederates  in  a  joint  indictment,  he  may  still  be  used  as  a  ^'"Jfj '**" 
witness  with  the  consent  of  the  Court,  (g)  Upon  an  indictment  for 
conspiracy  the  Court  allowed  an  acquittal  to  be  taken  against  some 
of  the  defendants  in  order  that  they  might  be  called  as  witnesses  for 
the  prosecution.  (A)  And  the  same  course  may  be  adopted,  with 
the  permission  of  the  Court,  in  a  case  of  felony,  (i)  Upon  an  indict- 
ment for  rape,  as  soon  as  the  jury  were  sworn,  it  was  proposed,  on 
the  part  of  the  prosecution,  that  one  of  the  prisoners  snould  be 
acQuitted  before  the  case  was  gone  into,  as  he  was  intended  to  be 
called  as  a  witness  asainst  the  other  prisoners,  and  upon  this  being 
objected  to,  on  behalf  of  the  other  prisoners ;  Williams,  J.,  (having 
conferred  with  Alderson,  B.,)  said,  ^^  I  had  litde  doubt  as  to  the 
course  I  ought  to  take,  and  my  learned  brother  entirely  agrees  with 
me  that  this  is  a  matter  very  much  of  ordinary  occurrence.  In  cases 
of  this  kind  the  Court,  if  it  sees  no  cause  to  the  contrary,  is  in  the 
habit  of  relying  on  the  discretion  of  the  counsel  who  conduct  the 
prosecution.    I  shall,  therefore,  in  this  case,  intrust  it  to  the  discre- 


trate,  refused  before  the  ffrand  jury  to  give 
any  evidence  at  all ;  Wigntman,  J.,  ordered 
his  name  to  be  inserted  in  the  bill  of  in- 
dictmentt  and  he  was  convicted  on  bis  own 
confession.  Reg.  v,  Holtham  and  five 
others,  Stafford  ^r.  Ass.  1843. 

(e)  2  Stark.  £v.  2.  If,  however,  the 
accomplice  be  carried  before  the  grand 
jury,  by  means  of  a  surreptitious  and  il- 
legal order,  the  indictment  so  found  is 
fm)d.  Doctor  Dodd*8  case,  1  Leach, 
55.  It  is  not  usual  to  admit  more  than 
one  accomplice.  Bamsley  Rioters'  case, 
1  Lewin,  5,  Parke,  J.  But  under  peculiar 
circumstances  three  bave  been  aamitted, 
Scott's  case,  2  Lew.  36,  Lord  Denman, 
O.  J.  In  this  case  the  accomplices  spoke 
to  diiierent  facts,  and  no  one  could  prove 
the  whole.  See  Rex  v,  Noakes,  5  C.  & 
P.  326. 

(/)  1  Phill.  Ev.  29.  The  Court 
usuiuly  considers  not  only  whether  the 
prisoners  can  be  convicted  without  the 
evidence  of  the  accomplice,  bat  also  whe- 
ther they  can  be  convicted  with  his  evidence. 
If,  therefore,  there  be  sufficient  evidence  to 
convict  without  his  testimony,  the  Court 
will  refose  to  allow  him  to  be  admitted  as  a 
witness.  So  if  there  be  no  reasonable  pro- 
bability of  a  conviction  even  with  his 
evidence,  the  Court  will  refuse  to  admit 
bim  as  a  witness.     Thus  where  several 


prisoners  were  committed  as  principals,  and 
several  as  receivers,  but  no  corroboration 
could  be  given  as  to  the  receivers,  against 
whom  the  evidence  of  the  accomplice  was 
required ;  Gumey,  B.,  refused  to  permit 
one  of  the  principals  to  become  a  wit- 
ness. Rex  o.  Mellor  and  others,  Staf- 
ford Sum.  Ass.  1833.  So  in  Reg.  v. 
Saunders  and  others,  Worcester  Spr.  Ass. 
1842,  on  a  motion  to  admit  an  accom- 
plice, Patteson,  J.,  said,  **  I  doubt  whe- 
ther I  shall  allow  bim  to  be  a  witness  ;  if 
you  want  him  for  the  purpose  of  identifi- 
cation, and  there  is  no  corroboration,  that 
will  not  do."  And  in  Reg.  v.  Salt  and 
others,  Stafford  Spr.  Ass.  1843,  where 
there  was  no  corroboration  of  an  accomplice^ 
Wightman,  J.,  refused  to  allow  him  to 
become  a  witness.    C.  S.  G. 

(g)  1  Phill.  Ev.  29. 

(A)  Rex  V.  Rowland,  R.  h  M.  N.  P.  R. 
401.  So  if  an  accomplice  jointly  indicted 
with  others,  plead  guilty,  and  is  fined  by  the 
Court,  and  pays  tne  nne  (in  a  case  where 
such  fine  may  be  imposed  by  way  of  pu- 
nishment, and  where  the  suffering  the  pu- 
nishment restores  the  competency)  he  may 
be  called  as  a  witness  by  the  other  pri- 
soners. 1  Phil.  Ev.  29,  citing  Rex  0. 
Fletcher,  I  Str.  633.  See  also  Rex  9. 
Sherman,  C.  T.  H.  303. 

(1)  1  Phil.  Ev.  29. 
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tion  of  the  counsel  whether  he  will  have  the  prisoner  acquitted 
before  the  case  is  gone  into  or  not     I  think  it  almost  of  course.'^  ij) 

It  may  be  proper  to  observe  that  it  is  the  duty  of  magistrates  in 
all  cases  where  tnere  may  be  an  intention  to  call  an  accomplice  as  a 
witness  for  the  prosecution,  to  commit  and  not  to  bail  him.  (ifc) 

In  prosecutions  for  a  misdemeanor  in  receiving  stolen  goods,  on 
the  repealed  statute  22  Greo.  3,  c.  58,  the  principal  felon,  though 
not  convicted  or  pardoned,  was  a  competent  witness  against  me 
receiver.  (J)  So  the  principal  felon  may  be  a  witness  under  the 
4  Geo.  1,  c.  10,  s.  4,  against  a  party  inmcted  for  taking  a  reward 
to  help  to  stolen  goods,  {m)  So  on  an  information  imder  2  Grea  2, 
c.  24,  (n)  for  bribery  at  an  election,  a  person  who  has  received  a 
bribe  may  be  a  witness  against  the  defendant,  though  in  case  of 
a  conviction  he  would  be  indemnified  from  the  penalties  of  the 
act.  (o) 

It  being  established  that  an  accomplice  is  a  competent  witnesB, 
the  consequence  is  inevitable,  that  if  credit  be  ^ven  to  his  evidence, 
it  recj^uires  no  confirmation  fix>m  another  witness,  (p)  And  there- 
fore, m  strictness,  if  the  jury  believe  the  evidence  of  an  accomplice, 
they  may  legally  convict  a  prisoner  upon  it,  though  it  stands 
totally  uncorroborated,  (g)  But  £rom  a  consideration  of  the  sitoar 
don  of  an  accomplice,  this  doctrine  has  been  greatly  modified  in 
practice;  and  it  has  long  been  considered  as  a  general  rule  of  prac- 
tice that  the  testimony  of  an  accomplice  ought  to  receive  conmma- 
tion,  and  that  unless  it  be  corroborated  in  some  material  part  by 
unimpeachable  evidence,  the  presiding  Judge  ought  to  advise  the 
jury  to  acquit  the  prisoner,  (jra)  It  has  been  laid  down  that  this 
practice  of  requiring  some  connrmation  of  an  accomplice's  evidence, 
must  be  considered  in  strictness  as  resting  only  upon  the  discretion 
of  the  Judge,  (r)  And  this,  indeed,  appears  to  be  the  only  mode 
in  which  it  can  be  made  reconcileable  with  the  doctrine  already 
stated,  that  a  legal  conviction  may  take  place  upon  the  unsupported 
evidence  of  an  accomplice.  But  it  may  be  observed  that  the  prac- 
tice in  question  has  obtained  so  much  sanction  fix)m  legal  authority, 


(»  R«g;  «•  Owen,  9  C.  &  P.  83.  At 
tke  conclusion  of  the  opening,  the  priaoner 
was  asked  whether  he  would  give  evidence, 
and  refused,  and  the  case  proceeded  against 
all  the  prisoners.  See  2  Hawk.  P.  C.  a  46, 
s.  95. 

{Jk)  Rex  9.  Beardmore,  7  C.  &  P.  497, 
Patteson,  J. 

(0  AfiU^  p.  253. 

(m)  See  ante,  p.  262.  Jonathan  WUd*s 
case,  1  Leach,  17,  note  (a). 

(n)  AmU^  voL  I,  p.  155. 

(o)  Bush  o.  BawIios,  cited  hy  Lord 
Mansfield  in  Clarke  v.  Shee,  Cowp.  199. 
Mead  v.  Robinson,  Willes,  422. 

(/i)  By  Lord  Ellenborough  in  Rex  0. 
Jones,  2  Campb.  133.  Rex  0.  Hastings, 
7  C.  &  P.  152,  Lord  Dennuin,  C.  J., 
Park,  J.,  and  Alderson,  B. 
^  (9)  Rex  «.  Atwood,  1  Leach,  464,  also 
cited  by  Grose,  J.,  in  Jordaine  o.  Lash- 
brooke,  7  T.  R.  609.    Rex  v.  Durham, 


I  Leach,  478. 

(99)  1  PhilL  Ev.  31.  Snutk  and  Daris't 
case,  1  Leach,  479,  in  note  (a)  to  Dnrhsm'l 
case.   They  were  tried  for  robbing  Geoige 
Hunter.    During  the  niffht  the  proatcator 
was  attacked  by  four  ru£uns,  whose  penont 
he  was  unable  to  identify ;  but  durmg  the 
scuffle  he  had  torn  a  piece  of  the  coat 
which  one  of  them  had  on,  who  on  beiog 
discovered  bjr  this  means  turned  King's 
evidence,  and  implicated  the  two  prisonciB. 
But  the  Court,  aJthoufh  it  was  aomictedas 
an  established  rule  of  law  that  the  uaoorm- 
borated  testimony  of  an  accomplice  is  knl 
evidence,  thought  it  too  dangerous  to  suffer 
a  conviction  to  take  place  on  his  vnso^ 
ported  testimony,  and  the  prisoDeri  were 
acouitted.    See  per  Lord  Abtnger»  C.  B^, 
in  ax%,  V.  Farler,  pott,  p.  964. 

(r)  1  Phill.  Ev.  32.  By  f^ord  EUen- 
borough.  Rex  v,  Jones,  2  Canqtb.  132. 
Rex  V,  Durham,  tupra,  note  Cq) 
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that  it  "  deserves  all  the  reverence  of  law,"(#)  and  a  deviation  from 
it  in  any  particular  case,  would  be  justly  considered  of  questionable 
propriety.  (<)  This  confirmation  need  not  extend  to  every  part  of 
the  accomplice's  evidence,  for  there  would  be  no  occasion  to  use 
him  at  all  as  a  witness,  if  his  narrative  could  be  completely  proved 
by  other  evidence,  free  from  suspicion.  But  the  question  is, 
whether  he  is  to  be  believed  upon  points  which  the  confirmation 
does  not  reach.  And  if  the  jury  find  some  part  of  his  evidence 
satisfactorily  corroborated,  this  is  a  good  ground  for  them  to  believe 
him  in  other  parts,  as  to  which  there  is  no  confirmation,  (u)  So  far 
all  the  authorities  agree ;  the  only  point  on  which  any  difference  of 
opinion  has  been  supposed  to  exist,  relates  to  the  particular  part  or 
parts  of  the  accomplice's  testimony  which  ought  to  be  confirmed,  (t?) 

In  some  cases  it  seems  to  have  been  considered  that  if  the  ac-  Coxrofcorition 
complice  was  confirmed  as  to  some  of  the  prisoners,  though  not  as  ?5**^"V 
to  all,  it  was  sufficient  to  entitle  the  accomplice  to  credit,  and  to  ^|  ^he  prl- 
warrant  the  Judge  in  leaving  the  case  to  the  jury  without  a  re-  soaen,  consi- 
commendation  to  acquit  those  prisoners  as  to  whom  there  was  dcred  sufficient 
no   confirmation.     Accordingly,    where    an    accomplice   was   ex-  **™  "^  '• 
amined  on  the  part  of  the  prosecution,  who  was  confirmed  in  the 
testimony  which  he  gave  as  to  some  of  the  prisoners,  but  not  as  to 
the  rest;  Bay  ley,  J.,  told  the  jury,  that  if  they  were  satisfied  by  the 
confirmatory  evidence  which  had  been  given,  that  the  accomplice 
was  a  credible  witness,  they  might  act  upon  that  testimony  with 
respect  to  others  of  the  prisoners,  although  as  far  as  his  evidence 
affected  them,  it  had  received  no  confirmation ;  and  all  the  prisoners 
were  convicted,  (w)    To  the  same  efiect  is  a  case  mentioned  by 
Lord  EUenborough,  in  Hex  v.  Jonesy  (x)  as  having  been  within  a 
few  years  referred  to  the  twelve  Judges,  where  four  men  were 
convicted  of  burglary  on  the  evidence  of  an  accomplice,  who  re- 
ceived no  confirmation  concerning  any  of  the  facts  which  proved 
the  criminality  of  one  of  the  prisoners ;  but  the  Judges  were  un- 
animously of  opinion,  that  the  conviction  of  all  four  was  legal,  and 
upon  that  opinion  they  all  suffered  the  sentence  of  the  law.  {y)     So 
in  the  report  of  the  York  trials  under  a  special  commission^  it  was 
laid  down  by  Thompson,  C.  B.,  that  "  confirmation  need  not  be  of 
circumstances,  which  go  to  prove  that  the  accomplice  speaks  truth 


(«)  Per  Lord  Abinger,  C.  B.,  in  Reg.  v. 
Parler,  pott^  p.  964. 

(t)  1  Phill.  Ev.  32.  In  Grecnl.  Ev. 
426,  the  learned  author  olMerres,  that  it 
is  now  80  generally  the  practice  to  advise 
juries  not  to  convict  without  corroboration 
of  the  accomplice,  *'  that  its  omission  would 
be  regarded  as  an  omission  of  duty  on  the 
part  of  the  Judge."  It  is  well  observed 
that  "  the  substantial  result  appears  to 
be  the  same  as  if  the  practice  had  aepended 
upon  a  rule  of  law,  instead  of  being  only  the 
exercise  of  the  discretion  of  the  Judse. 
The  only  distinction  appears  to  be  that 
if  the  Judee  were  to  submit  a  case  of  this 
nature  to  the  jury  without  any  such  recom- 
mendation, and  a  conviction  ensued ;  or  if  a 
jury  were  to  convict  in  opposition  to  the 
recommendation  of  the  Judge,  it  could  not 
properly  be  said  in  either  case,  consistently 
with  the  authorities  on  the  subject,  that  the 


conviction  would  be  illegal.**    1  Phill.  Ev. 
32 

(«)  1  Phill.  Ev.  34.    2  Surk.  Ev.  14. 

{v)  1  Phill.  Ev.  34. 

(w)  Rex  9.  Dawber,  3  Stark.  N.  P.  C. 
34  }  in  note  (a)  to  which  the  learned 
reporter  remarks,  that  in  jtidffing  of  the 
credit  due  to  the  testimony  of  an  accom. 
plice,  it  seems  to  be  a  necessarv  principle,r 
that  his  testimony  must  be  wholly  received 
as  that  of  a  creuble  witness,  or  wholly  re., 
jected. 

i«>  2  Caxnpb.  133. 

(y)  So  in  Birkett's  case,  Russ.  &  Ry. 
C.  C.  R.  251,  the  Judges  were  of  opinion 
*'  that  an  accomplice  did  not  require  confir- 
mation as  to  the  person  he  charged,  if 
he  was  confirmed  in  the  particulars  of  hl» 
story."  This  is  the  whole  statement  in  tko 
report.    C.  S.  G. 
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with  respect  to  all  the  prisoners,  when  several  are  tried,  and  with 
respect  to  the  share  they  have  each  taken  in  the  transaction ;  for  if 
the  jury  are  satisfied  that  he  speaks  truth  in  those  parts  in  which 
they  see  unimpeachable  evidence  brought  to  confirm  him,  that  is  a 
ground  for  them  to  believe  that  he  speaks  also  truly  with  regard  to 
the  other  prisoners,  as  to  whom  there  may  be  no  confirmatioii.''  («) 
Upon  these  cases  it  has  been  well  observecl,  that  *^  it  would  be  diffi- 
cult to  assign  a  satisfactory  ground  for  requiring  confirmation  as  to 
a  prisoner  indicted  alone,  and  dispensing  with  confirmation  as  to 
prisoners  jointly  indicted ;  the  same  reasons,  which  render  confirma- 
tion necessary  m  the  former  case,  appear  to  require  it  in  the  latter: 
if  a  distinction  between  the  two  cases  were  to  be  allowed,  a  prisoner's 
acquittal  or  conviction  upon  an  accomplice's  testimony  might  depend 
upon  the  mere  accident  of  his  being  indicted  alone  or  jointly  with 
othera.'*  (a) 

Upon  an  indictment  for  larceny,  the  counsel  for  the  prosecution, 
in  statinff  the  case,  said  that  he  should  call  an  accomplice  as  a  wit- 
ness, and  admitted  that  he  should  not,  according  to  the  deposidons, 
be  able  to  confirm  his  testimony  as  to  the  particular  prisoners 
charged ;  yet  he  could  confirm  him  as  to  the  general  circumstances 
of  the  case,  and  as  to  the  mode  in  which  the  robbery  bad  been 
committed.  Lord  Denman,  C.  X,  said,  in  the  presence  of  Paik, 
J.  A.,  and  Alderson,  B.,  ^*I  consider,  and  I  believe  my  learned 
Brothers  agree  with  me,  that  it  is  altogether  for  the  jury»  and  they 
may,  if  they  please,  act  upon  the  evidence  of  the  accompuce  without 
any  confirmation  of  his  statement  But  one  would  not,  of  comse, 
be  inclined  to  give  any  great  degree  of  credit  to  a  person  so  situated.** 
The  accomplice  was  examined  and  several  other  witnesses,  but  the 
other  witnesses  rather  contradicted  than  confirmed  him  in  anything^ 
and  the  prisoners  were  acquitted.  (6) 

But  it  is  now  well  established  by  the  current  of  recent  authoritiei> 
that  it  is  not  sufficient  to  corroborate  an  accomplice  as  to  the  &cCs 
of  the  case  generally,  but  that  he  must  be  corroborated  as  to  some 
material  fact  or  facts  which  go  to  prove  that  the  prisoner  was  con- 
nected with  the  crime  charged.  And  where  several  prisoners  are 
jointly  indicted,  and  the  accomplice  is  corroborated  as  to  some  of 
them,  although  the  jury  may  give  credit  to  him  as  those  to  whom  the 
corroboration  applies,  tney  ought  to  be  directed  to  pay  no  attention 
to  the  evidence  of  the  accomplice  as  to  those,  against  whom  there 
is  no  corroboration. 

Upon  an  indictment  for  breaking  into  a  warehouse  and  stealing  a 
quantity  of  cheese,  an  accomplice  proved  that  the  thieves  took  a 
ladder  n*om  certain  premises,  and  it  was  proved  by  a  witness  that 
the  ladder  was  so  taken  away,  and  it  was  proposed  to  call  other 

(z)  Rex  V.  Swallow,  report  of  the  trials 
at  York,  in  1814,  cited  1  Phfll.  Ev.  35. 

(a)  I  Phill.  Ey.  37,  8th  ed. 

(b)  Rex  V,  Hastings,?  C.  &  P.  152. 
This  case  is  stated  to  be  "  a  distinct  de- 
cision** to  the  extent  "  that  it  is  not  neces- 
sary to  have  any  confirmation  of  an  ac- 
complice," note  7  C.  &  P.  153.  It  is 
submitted  that  all  that  the  learned  Chief 
Justice  intended  to  say  was  that  in  point  of 
law  the  jury  might  act  upon  the  unconfirmed 
testimony  of  an  accomplice,  but  tba^  ^'n 


point  of  fisct  the  jury,  as  reaaoDabk  ] 
ought  not  to  give  credit  to  a 
situated.  It  must  be  presumed  ~diaft  Ah 
was  the  meaning  of  the  observatioii,  as  it 
was  made  in  the  presence  of  the  two  leaned 
Judges*  who  have  so  often  expressed  opi- 
nions to  that  eflecL  In  this  view  the 
observation  is  in  perfect  hannooT  with  all 
the  more  recent  suthorities.  Tbe 
does  not  state  m  what  way  the 
left  to  the  jury.    CX&O. 
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witnesses  to  confinn  the  accomplice,  as  to  the  mode  in  which  the 
felony  was  committed*  Williams,  J.,  ^^  You  must  show  something 
that  goes  to  bring  home  the  matter  to  the  prisoners.  Provinff  by 
other  witnesses  that  the  roberry  was  committed  in  the  way  descnbed 
by  the  accomplice,  is  not  such  confirmation  as  will  entitle  his  evi- 
dence to  credit,  so  as  to  affect  other  persons.  Indeed,  I  think  it  is 
really  no  confirmation  at  all,  as  every  one  will  give  credit  to  a  man 
who  avows  himself  a  principal  felon,  for,  at  least,  knowing  how  the 
felony  was  committed.  It  has  been  always  my  opinion,  that  con 
firmation  of  this  kind  b  of  no  use  whatsoever.*' (c)  So  where  the  Dyke's  cue. 
prisoner  was  indicted  for  stealing  a  lamb,  and  an  accomplice  proved 
that  he  assisted  the  prisoner  in  stealing  the  lamb,  but  me  only  evi- 
dence to  confinn  his  statement  was  that  of  a  witness,  who  found  the 
skin  of  the  iamb  in  the  field  where  the  lamb  had  been  kept ;  it  was 
held  that  the  confirmation  was  insuflicient;  and  upon  its  being 
submitted  that  there  was  evidence  to  go  to  the  jury,  and  Hex  v. 
Hastings^  (d)  being  cited  as  showing  that  the  confirmation  of  the 
accomplice  need  not  be  as  to  the  party  accused ;  Grumey,  B.,  sud, 
^*  Although,  in  some  instances,  it  has  been  so  held,  you  will  find 
that  in  tne  majority  of  recent  cases,  it  is  laid  down  that  the  con- 
firmation should  be  as  to  some  matter  which  eoes  to  connect  the 
prisoner  with  the  charge.  I  think  that  it  would  be  highly  dangerous 
to  convict  any  person  of  such  a  crime  on  the  evidence  of  an  accom- 
plice, unconnrmed  with  respect  to  the  party  accused."  (dd) 

The  corroboration  ought  to  be  as  to  some  fact  or  facts,  the  truth  ^^^f^^^^^^ 
or  falsehood  of  which  go  to  prove  or  disprove  the  offence  charged  J^^o^jJ^^ 
against  the  prisoner.     Upon  an  indictment  for  murder,  it  appeared  go  to  prove 
that  a  party  of  poachers  were  found  in  the  night  in  a  wood,  and  that  uie  offence 
the  deceased,  who  was  an  assistant  keeper,  and  others  pursued  them,  J^^er. 
and  tried  to  apprehend  them;  upon  which  one  oiTthe  poachers 
turned  round  ana  shot  the  deceased ;  and  an  accomplice  was  called 
to  prove  that  the  prisoner  was  the  person  who  shot  the  deceased ; 
ana  other  witnesses  were  called  who  corroborated  him  as  to  collateral 
facts ;  but  none  of  those  facts  went  to  connect  either  the  prisoner 
and  ihe  accomplice  together,  or  the  prisoner  with  the  transaction. 
Patteson,  J.,  '*  The  corroboration  of  an  accomplice  ought  to  be  as 
to  some  fact  or  facts,  the  truth  or  falsehood  of  which  ffoes  to  prove 
or  disprove  the  ofience  charged  against  the  prisoner."  {e) 

The  corroboration  must  not  only  connect  the  prisoner  and  the  Farlef *s  cu e. 
accomplice  together,  but  must  be  such  as  to  show  that  the  prisoner  ^q^'™^' 
was  engaged  in  the  transaction,  which  forms  the  subject-matter  of  to affectUie 
the  chaige  under  investiration.      Upon    an    indictment  on  the  identity  of 
9  Geo.  4,  c.  69,  s.  9,  for  night  poaching,  it  was  proved  that  three  ^^JJ|2^,„d 
persons  were  found  in  a  wood  by  night  in  the  pursuit  of  game,  and  an  connect'bim 
accomplice,  who  was  taken  on  the  spot,  swore  to  the  prisoner  being  with  the  crime 
one  of  the  persons  in  the  wood,  but  the  only  corroboration  of  his  charged, 
statement  was,  that  the  prisoner  had  been  seen  on  the  night  in 
question,  drinking  with  the  accomplice  at  a  public^house,  which  was 


(c)  Rex  9.  Webb,  6  C.  &  P.  595*   tlie  prisonef  wtts  acquitted.     In  Kekey*8  case< 

prisoners  were  acquitted.  2  Lew.  45,  Patteson,  J.,  said,  "  I  Uilnk  an 

{d)  Ante,  p.  962.  approver  should  be  confirmed  not  onl^  in 

(dd)  Reg.  V.  Dyke,  R  C«  &  P.  261.  some  facts  generally,  but  in  tone  partieU' 

(«)  Rex  o.  Addis,  6  C.  &  P.  388.    The  larly,  which  afiect  the  prisoner.*' 

Q  Q  Q2 
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four  miles  from  the  preserve,  and  that  they  were  there  till  the  public 
house  shut  up,  when  thej  left  together ;  but  it  also  appeared  that 
the  prisoner  was  in  the  habit  of  drinking  at  the  same  public-house^ 
and  lived  within  one  hundred  and  fi%  yards  of  it  Upon  the 
opening  of  the  case,  Lord  Abinger,  C.  B.,  said,  ^^  I  am  clearly  and 
decidedly  of  opinion,  and  always  have  been,  and  always  shall  be, 
that  there  must  be  a  corroboration  as  to  the  particular  prisoner ;" 
and  in  summing  up,  the  very  learned  Chief  Baron  said,  ^  I  am 
strongly  inclined  to  think  that  you  will  not  consider  the  corrobora- 
tion in  this  case  sufficient  No  one  can  hear  the  case  without  en- 
tertaining a  suspicion  of  the  prisoner's  guilt,  but  the  rules  of  law 
must  be  applied  to  all  men  alike.  It  is  a  practice,  which  deserves 
all  the  reverence  of  law,  that  Judges  have  uniformly  told  juries  that 
they  ought  not  to  pay  any  respect  to  the  testimony  of  an  accomplice, 
unless  the  accomplice  is  corroborated  in  some  material  circumstance. 
Now,  in  my  opinion,  that  corroboration  ought  to  consist  in  some 
circumstance  that  affects  the  identity  of  the  party  accused.  A  man 
who  has  been  guilty  of  a  crime  himself  will  always  be  able  to  relate 
the  facts  of  the  case,  and  if  the  confirmation  be  only  of  the  truth  of 
that  history,  without  identifying  the  persons,  that  is  really  no  corro- 
boration at  all.  K  a  man  were  to  break  open  a  house,  and  put  a 
knife  to  your  throat,  and  steal  your  property,  it  would  be  no  cono- 
boratioh  that  he  had  stated  all  the  facts  correctly ;  that  he  had  de- 
scribed how  the  person  did  put  the  knife  to  the  throat,  and  did  steal 
the  property ;  it  would  not  at  all  tend  to  show  that  the  party  accused 
participatea  in  it  Here  you  find  that  the  prisoner  and  the  accom- 
plice are  seen  together  at  the  public-house.  K  they  were  found 
together  under  circumstances  that  were  extraordinary,  and  where 
the  prisoner  was  not  likely  to  be  unless  there  were  concert,  it  might 
be  something.  But  he  lives  within  one  hundred  and  fifty  yaras, 
and  there  is  nothing  extraordinary  in  his  being  there ;  and  he  left 
when  they  were  shutting  up  the  house.  It  is  perfectly  natural  that 
he  should  have  been  there,  and  have  left  when  he  did.  The  sinsie 
circumstance  is,  that  the  prisoner  was  seen  in  a  house  whidi  ne 
frequents,  where  he  may  be  seen  once  or  twice  a-week,  and  there 
the  case  ends  agidnst  him ;  all  the  rest  depends  on  the  evidence  of 
the  accomplice.  The  danger  is,  that  when  a  man  is  fixed,  and 
knows  that  his  own  guilt  is  detected,  he  purchases  impuni^  by 
falsely  accusing  others.  I  would  suggest  to  you  that  the  circum- 
stances are  too  slight  to  Justify  you  in  acting  on  this  evidence.**  (/) 
Wilkes*  case.  ^^  There  is  a  great  difilerence  hetween  confirmations  as  to  the  dr- 
The  distinction  cumstances  of  the  felony  and  those  which  apply  to  the  individuals 
confirmations  ^^^^^^5  ^^  former  Only  prove  that  the  accomplice  was  present  at  the 
as  to  the  cir.  offence;  the  latter  show  that  the  prisoner  was  connected  with  it  This 
cumstances  of  distinction  ought  always  to  be  attended  to."  {g)  Wilkes  and  Edvrards 
Md^hose^'  ^^^  charged  with  stealing  a  lamb,  and  an  accomplice  proved  the  case 
which  go  to  fix  against  both  the  prisoners,  and  stated  that  they  threw  the  skin  of  the 
the  person  lamb  into  a  whirley  hole,  the  situation  of  whicn  he  described ;  and  a 
^*^  constable  proved  that  he  found  the  skin  in  the  whirley  hole.  A  quan- 

tity of  meat  was  found  of  a  kind  corresponding  with  that  of  the 

(/)  Reg.  r.   Farlcr,  MSS.   C.  S.  O.  ( g)  Per  Alderson,  B.,  Rex  9.  WUkes, 

SC.  &  P.  106.  infiu. 
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stolen  lamb  in  the  bouse  of  Edwards,  but  could  not  be  positively 
identified,  and  a  witness  proved  that  Wilkes  had  come  to  him  to 
borrow  a  pair  of  shears,  and  had  then  made  a  statement  to  him  to 
the  same  effect  as  the  evidence  of  the  accomplice.  Alderson,  B.,  said^ 
in  summing  up,  ^^  The  confirmation  of  the  accomplice  as  to  the  com- 
mission of  the  felony  is  really  no  confirmation  at  all ;  because  it 
would  be  a  confirmation  as  much  if  the  accusation  were  against  you 
and  mc,  as  it  would  be  as  to  those  prisoners  who  are  now  upon  their 
trial  The  confirmation,  which  I  always  advise  juries  to  require,  is 
a  confirmation  of  some  fact,  which  goes  to  fix  the  guilt  upon  the  par- 
ticular  person  charged.  You  may  legally  convict  on  the  evidence  of 
an  accomplice  only,  if  you  can  safely  rely  upon  his  testimony ;  but  I 
advise  juries  never  to  act  on  the  evidence  of  an  accomplice,  unless 
he  is  confirmed  as  to  the  particular  prisoner,  who  is  charged  with  the 
offence.  With  respect  to  Edwanls  it  is  proved  that  meat  of  a  similar 
kind  was  found  in  his  house.  The  meat  cannot  be  identified;  but 
it  is  similar:  that  is  therefore  some  confirmation  of  the  accomplice 
as  to  Edwards,  more  than  any  one  else.  It  is  also  proved  that  the  skin 
was  found  in  a  whirley  hole ;  that  is  no  confirmation,  because  it  does 
not  affect  the  prisoners  more  than  it  affects  any  other  persons. 
With  respect  to  Wilkes,  it  is  proved  by  the  witness,  that  he  told  him 
nearly  the  same  story  as  the  accomplice  has  told  you  to-day.  If  you 
believe  that  witness  there  is  confirmation  as  to  Wilkes.  You  will  say 
whether,  with  these  confirmations  you  believe  the  accomplice  or  not.  ^ 
If  you  think  that  his  evidence  is  not  sufficiently  confirmed  as  to  one 
of  the  prisoners,  you  will  acquit  that  one ;  if  yon  think  he  is  con- 
firmed as  to  neither  you  will  acquit  both :  and  if  you  think  that  he 
is  confirmed  as  to  both,  you  will  find  both  guilty."  (A) 

Upon  an  indictment  for  receiving  a  sheep  knowing  it  to  have  been  Bipkctfs  ca^e. 
stolen,  an  accomplice  proved  that  a  brother  of  the  prisoner  and  him-  ^^1n"S™"*' 
self  had  stolen  two  sheep,  one  a  large,  the  other  a  small  one,  and  that  prisoner's 
the  brother  gave  one  of  diem  to  the  prisoner,  who  carried  it  into  the  nouse  corre«- 
house  in  which  the  prisoner  and  his  father  lived ;  and  the  accomplice  ^e^"^*^,^ 
stated  where  the  skins  were  hid;   on  the  houses  of  the  prisoner's  which  was  loit. 
father  and  the  accomplice  being  searched,  a  quantity  of  mutton  was 
found  in  each,  which  had  formed  parts  of  two  sheep  corresponding 
in  size  with  those  stolen;  and  the  skins  were  found  in  the  place  named 
by  the  accomplice.     Patteson,  J.  "  If  the  confirmation  had  merely 
gone  to  the  extent  of  confirming  the  accomplice  as  to  matters  con- 
nected with  himself  only,  it  would  not  have  been  sufficient.     For 
example,  the  finding  the  skins  at  the  place  at  which  the  accomplice 
said  they  were,  would  have  been  no  confirmation  of  the  evidence 
against  the  prisoner,  because  the  accomplice  might  have  put  the  skins 
there  himself.     But  here  we  have  a  great  deal  more ;  we  have  a 
quantity  of  mutton  found  in  the  house  m  which  the  prisoner  resides, 
and  that  I  think  is  such  a  confirmation  of  the  accomplice's  evidence 
as  I  must  leave  to  the  jury."(») 

It  has  been  held  that  confirmation  by  the  wife  of  an  accomplice  CbDirmatiei 
is  no  confirmation  at  all.     Upon  an  indictment  for  stealing  a  sheet  V  *^®  wife  of 
it  appeared  that  the  sheet  was  found  in  the  house  of  the  accomplice,  *°  •*^^"°P  *°®» 

(A)  Rex  V.  Wilkes,  7  C.  &  P.  272.  the  prisoDer  to  have  been  connected  witk 

(i)  Reg.  9,   Birkett,  8  C.  &  P.  73*2.  the  tranMction,  the  fact  of  his  being  the 

The   prisoner  was   acquitted.    Assuming  receiver  and  not  the  principal  seems  to 

that  tne  confirmatipn  in  ^is  case  showed  have  been  wholly  uncorroborated.   C«  S.  G. 
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Confinnatioii 
as  to  priDcipal, 
but  none  as 
to  the  receiyer. 


Confinnation 
as  to  receiyen, 
but  none  as 
to  principal. 


'Where  there 
are  seyeral 
acoompUc 


who  ^ve  evidence  to  prove  that  the  priaoners  stole  the  sheet,  and 
the  wife  of  the  accomplice  was  the  only  person  to  confirm  the  ac- 
complice's statement ;  rark,  J.  A.  J.,  *^  Confirmation  by  the  ¥rife  is, 
in  a  case  like  this,  really  no  confirmation  at  alL  The  wife  and  the 
accomplice  must  be  taken  as  one  for  this  purpose.  The  prisoners 
roust  be  acquitted"  (j) 

Where  a  principal  and  receiver  are  jointly  indicted,  and  an  aocom- 
plice  is  connrmed  as  against  the  principal,  but  not  as  against  the  re- 
ceiver, this  is  not  sufficient  to  support  the  case  against  the  i^eceiver. 
The  two  Moores  were  indicted  for  stealing,  and  Spindlo  for  re- 
ceiving some  ducks,  and  an  accomplice  proved  that  the  Moores  and 
himself  went  to  the  house  of  Spindlo,  at  Wantage,  and  sold  him  the 
stolen  ducks,  at  the  same  time  telling  him  fix>m  whom  they  had  been 
stolen,  and  a  witness  proved  that  he  saw  the  accomplice  at  Wantage 
in  company  with  the  Moores,  Alderson,  B.  **  The  corroboration  you 
should  have  is  a  corroboration  affecting  Spindlo.  Confirming  the 
evidence  of  the  accomplice  as  against  the  Moores  does  not  advance 
the  case  as  against  Spindlo."  {k)  So  confirmation  as  to  the  receivers, 
without  confirmation  against  the  principal  is  insufficient  One 
prisoner  was  indicted  for  stealing,  and  two  other  prisoners  for  re- 
ceiving, several  pairs  of  shoes,  knowing  them  to  have  oeen  stolen,  and 
the  only  witness  to  prove  the  felony  was  an  accomplice,  and  she  also 

E roved  the  case  against  the  receivers ;  she  was  confirmed  as  to  the 
itter,  but  there  was  no  confirmation  whatever  as  to  her  testimony 
aeainst  the  pnrincipal ;  it  was  objected  that  even  as  to  the  receiven 
the  confirmation  was  not  sufficient  in  itself;  but  if  it  was,  it  would 
still  be  necessary  to  confirm  the  witness  as  against  the  principal ;  for 
if  the  case  failed  affidnst  her,  the  receivers  would  be  enlitlecl  to  an 
acquittal.  Littledde,  J.,  '^  The  confirmation  as  to  the  reoeivera  is 
slight ;  but  as  there  \&  no  confirmation  against  the  principal  felon,  I 
think  the  case  fails  altogether ;  there  ought  to  be  confirmation  on 
that  point  before  the  jury  can  be  asked  to  believe  the  witness's 
testimony."  (/) 

The  practice  of  requiring  confirmation  where  the  case  for  the 
prosecution  is  supported  by  one  accomplice,  applies  equally  when 
two  or  more  accomplices  are  brought  forward  agauist  a  prisoner,  (m) 
Upon  an  indictment  for  assisting  in  the  illegal  landing  of  uncus* 
tomed  eoods,  some  part  of  the  evidence  depended  upon  the  testi- 
mony of  two  accomplices,  and  Littledale,  J.,  in  summing  up,  said, 
^'  Then  was  the  prisoner  there  ?  Two  of  his  accomplices  sp€»k  dis- 
tinctly to  him.    If  these  statements  were  the  only  evidence  against 


( f")  Rex  1%  Neal,  7  C.  &  P.  168.  Mr. 
Phillipps,  1  Tol.  33,  observes,  that  in  this  case 
"  the  circumstances  of  the  case  might  have 
been  such  as  to  warrant  this  decision.  But 
it  ma^  often  happen  that  the  evidence  of 
the  wife  b  so  free  from  all  suspicion,  so  in- 
dependent of  the  evidence  of  the  husband, 
so  manifestly  unconcerted  and  uncontrived, 
and  so  undesignedly  corroborative  of  his 
evidence,  that  it  miffht  be  proper  not  to 
consider  the  accomplice  and  his  wife  as 
one,  but  to  act  upon  her  evidence  as  suffi- 
4Bient  confirmation  .* ' 

(A)  Rex  o.  Moores,  7  C.  &  P.  270. 

(/)  Rex  ».  Wells,  M.  &  M.  326.     AU 


the  prisoners  were  acouxtted.  It  is  not 
stated  what  the  form  of  tne  nidietment  was^ 
but  it  is  conceived  it  must  have  alleged  the 
receipt  to  be  of  the  shoes  **  so  stolen  as 
aforesaid,"  so  that  an  acquittal  of  the  prio. 
cipal  necessarily  caused  an  acquittal  m  the 
receivers.  See  Rex  «.  Woolford,  I  M.  & 
Rob.  384,  ante,  p.  249.  If  there  had  been 
counts  charging  the  receiven  with  a  sub- 
stantive felony,  there  seems  no  reason  wfar 
the  receivers  might  not  have  been  ooovxted. 
though  the  principal  was  acquitted.  Sse 
ante,  p.  249,  and  Rex  c.  Field,  |nw<,  p.  969. 
C.  S.U. 

(m)  1  Phtt.  £v.  33. 
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hiniy  I  should  not  advise  you  to  convict  upon  their  testimony.  It  is 
not  usual  to  convict  upon  the  evidence  of  one  accomplice  without 
confinnation ;  and  in  my  opinion  it  makes  no  difference  that  there 
are  more  than  one.''(n) 

A  married  woman  who  consents  to  her  husband  committing  an 
unnatural  offence  with  her  is  an  accomplice  in  the  felony,  and  as 
such  her  evidence  requires  confirmation,  (o)  And  the  same  would 
be  the  case  if  the  party  with  whom  the  offence  was  committed  was  a 
male,  and  consented,  (p) 

There  are  some  persons,  who,  although  themselves  in  point  of  law  Cases  where 
participators  with  tne  prisoner  in  the  crime  with  which  he  is  chareed,  J»"fi*""»^*<?« 

r  I.  -J       J  *^         ^  •  i_        -^    ^«  ^  1      •,       ^    •     18  not  required. 

nave  been  considered  as  not  in  such  a  situation  as  to  make  it  requi- 
site that  their  evidence  should  be  confirmed.  Thus,  although  all 
persons,  who  are  present  aiding  and  assisting  at  a  prize-fight,  are  in 
point  of  law  principak  in  the  second  degree  in  manslaughter  i^  death 
ensues,  yet  they  have  been  holden  not  to  be  such  accomplices  as  to 
require  any  evidence  to  confirm  their  testimony,  (g) 

And  where  upon  an  indictment  against  two  prisoners  for  malici-  Jarvis'  case. 
ously  shooting,  and  against  a  third  as  an  accessory  after  the  fact, 
a  person  proved  that  he  had  been  employed  by  the  accessory  to 
remove  the  principals  out  of  the  way ;  and  for  this  he  had  received 
money,  and  had  hidden  the  principals  in  an  outhouse,  and  there  was 
no  corroboration  by  any  other  witness  as  to  these  facts ;  and  it  was 
contended,  that  as  the  witness  was  an  accomplice,  he  ought  to  be 
corroborated;  Gumey,  B.,  observed,  in  summing  up,  that  '^with 
regard  to  the  necessity  of  confirming  an  accomplice  much  might 
depend  upon  the  nature  of  the  crime  in  question;  it  was  for  the  jury 
to  consider  whether  there  was  anything  m  the  witness's  conduct  to 
warrant  their  disbelieving  him."  (r) 

It  has  been  holden  that  the  fact  of  a  party  having  been  summarily  "Where  the 
convicted  for  poaching  in  the  night  unaer  the  9  Geo.  4,  c.  69,  s.  1,  ?^^/|*P'*'^* 
does  not  dispense  with  the  necessity  of  producing  confirmatory  evi-  „J^|y  "  *"™" 
dence  of  his  testimony  when  produced  as  a  witness  against  his  com-  yicted 
panions  upon  an  indictment,  under  the  9th  section  of  the  same 
statute,  founded  upon  the  same  transaction.  («) 

The  practice  of  requiring  confirmation  has  been  stated  not  to  In  cases  of 
extend  to  misdemeanors,  (t)  but  it  has  been  well  observed  that  there  *n»denieanor. 
appears  to  be  no  sound  reason  for  such  a  distinction,  (u)  and  the  case 
of  Hea.  V.  Farler  (t?)  is  a  distinct  authority  that  the  practice  does 
extend  to  misdemeanors. 

Upon  a  review  of  the  cases  the  utmost  that  can  properly  be  Result  of  th« 
deduced  fix>m  them,  seems  to  be,  that  on  the  trial  of  a  prisoner]^  ^'*^' 


con- 


(»)  Rex  e.  Noakes,  5  C.  &  P.  326,  can 
LitUedale,  J.,  Bolland,  B.,  and  Alder- 
son,  J. 

(o)  Reg.  o.  Jellyman,  8  C.  ft  P.  604. 

(p)  Per  Patteson,  J.,  ibid. 

iq)  Rex  o.  Hargrove,  5  C.  &  P.  170, 
Patteson,  J. 

(r)  Rex  9.  Jaryis,  2  M.  &  Rob.  40.  In 
Rex  V,  Durham,  ]  Leach,  478,  where  a 
receiver  was  admitted  as  a  witness  against 
the  principal,  and  was  uncorroborotM,  the 
Court  observed,  that  the  receiver  was  to  be 
considered  rather  as  an  accessory  after  the 
fact  than  as  an  accomplice  in  the  facts ; 
but  this  distinction  seems  never  to  have 


been  acted  upon  in  any  case  ;  and  the  caso 
in  which  it  was  taken  was  decided  on  the 
authority  of  Rex  v.  Atwood,  airf«,  p.  960, 
on  the  ground  that  the  circumstance  of  his 
being  an  accomplice  went  to  his  credit 
only,  and  that  his  evidence  might  be  left  to 
the  junr,  although  it  was  entirely  uncorro- 
borated.    C.  S.  G. 

(«)  Reg.  e.  Farler,  8  C.  &  P.  106, 
unity  p.  963. 

(0  Per  Gibbs,  Attorney. General,  in 
Rex  V,  Jones,  31  How.  St.  TV.  315. 

(tt)  I  Phill.  Ev.  32,  note. 

(v)  Supra,  note  («). 
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convict  some 
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of  the  same 
accomplice. 


Accomplice 
evidence  for 
prisoner. 


against  whom  an  accomplice  appears  as  a  witness,  there  should  be  (for 
warranting  a  Judge  in  advising  the  jury  to  give  credit  to  such  a 
witness,  and  to  warrant  the  jury  in  convicting)  some  confirmatory 
evidence,  that  is,  some  proof  independent  of  the  evidence  of  the 
accomplice,  from  which  it  may  be  reasonably  inferred  that  the  pri- 
soner was  concerned  with  the  accomplice  in  the  commission  of  the 
crime.  And  on  the  trial  of  several  prisoners  charged  as  being  jointly 
concerned  in  a  crime,  there  should  be  some  unimpeachable  inde- 
pendent evidence,  from  which  the  jury  may  reasonably  be  satisfied 
that  the  accomplice  speaks  truly  as  to  all  the  prisoners,  and  that  they 
were  all  jointly  concerned  with  him.  But  it  would  be  going  much 
too  far  to  bind  the  discretion  either  of  a  Judge  or  jury  by  any  fixed 
rigid  rule  as  to  the  quantity  or  kind  of  confirmatory  evidence  which 
ought  to  be  given.  This,  however,  is  settled  that  the  confirmation 
required  should  not  be  a  confirmation  merely  of  those  parts  of  the 
narrative  which  implicate  the  accomplice  alone,  and  which  may  be 
true  without  involving  the  prisoners  in  any  share  in  the  transaction ; 
but  such  a  corroboration  oy  unimpeached  evidence,  as  may  satisfy 
the  jury,  that  those  persons  whom  tie  charges  with  a  participation  of 
the  crime,  were,  in  truth,  as  be  represents,  his  confederates  and 
associates  in  cuilt  {yi) 

Whether  the  evidence  brought  forward  to  confirm  the  accomplice 
is  a  satis&ctory  and  sufficient  confirmation,  is  a  question  which  the 
jury  are  to  determine,  {x) 

Where  an  accomplice  is  confirmed  as  to  some  of  the  prisoners,  but 
not  as  to  all,  the  jury  may  be  recommended  not  to  rely  on  his  testi- 
mony as  to  the  latter,  but  to  give  it  credence  as  to  the  former.  In 
a  case  of  great  importance  where  an  accomplice  swearing  positively 
to  several  prisoners  was  confirmed  as  to  some  and  not  confirmed  as  to 
others ;  Vaughan,  B.,  recommended  the  jury  to  acquit  the  latter, 
and  they  were  accordingly  acquitted,  while  those  as  to  whom  the 
accomplice  was  confirmed  were  convicted  and  executed,  (y) 

An  accomplice  is  a  competent  witness  for  his  associates  as  well  as 
against  them,  even  when  they  are  severally  indicted  for  the  same 
offence,  whether  he  is  convicted  or  not,  provided  he  be  not  disquali- 
fied by  a  judgment.  («)  Where  there  is  not  any  or  very  slight 
evidence  against  one  of  several  prisoners  indicted  and  tried  together, 
the  court  will  sometimes  direct  the  jury  to  give  their  verdict  as  to 
him,  and  upon  their  acquittal  of  him  admit  his  testimony  for  the 
others,  (a)  In  a  case  where  one  of  the  defendants  on  an  indictment 
for  an  assault  submitted  and  was  fined,  and  paid  the  fine,  Pratt,  C.  J., 
allowed  him  to  be  a  witness  for  the  other,  considering  the  trial  at  an 
end  with  respect  to  him.  (6)  But  on  a  joint  indictment  against 
several  for  a  misdemeanor,  a  defendant  who  suffered  judgment  by 
default  has  been  held  not  to  be  a  witness  for  the  other  defendants,  (c) 


(w)  1  Phill.  Ev.  37,  38. 

(*)  1  Phill.  Ev.  38. 

(y)  Rex  o.  Field  Dick.  Q.  S.  520.  See 
per  Alderson,  B.,  in  Rex  o  Wilkes,  aniu, 
p.  965. 

(t)  2  Suurk.  Et.  13.  2  Hale,  P.  C. 
280,  citing  the  case  of  Bilmore,  Gray,  and 
Harbin,  2  Roll.  Abr.  685,  pi.  3.  Bath  and 
Montague's  cue,  cited  ia  Lock  o.  Hayton, 
Fortesc.  246. 


{a\  2  Hawk.  P.  C.  c  46,  s  98.  Rex 
p.  Redder.  1  Sid.  237.  2  Stark.  Ev.  13. 

(5)  Rex  0.  Fletcher,  1  Str.  633.  Rex  v. 
Sherman,  Cas.  temp.  Hardw.  303.  I  PhiL 
Ev.  68. 

(c)  Rex  9.  Lafone  and  others,  5  Eip. 
N.  P.  C.  155,  but  this  case  has  been 
doubted,  and  as  it  t-honld  seem,  on  very 
good  grounds.     I  PhiU.  Ev.  68. 


CHAP.  V.  §  7.]  What  Witnesses  are  Competent. 

Where  however^  one  of  two  prisoners  charged  with  house-breaking 
pleaded  guilty ;  ColtmaUy  J.,  held  that  this  prisoner  might  be 
called  as  a  witness  by  the  other  prisoner  to  prove  that  he  was  not 
present  at  the  committing  of  the  offence,  {d) 
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What  Witnesses  are  Competent. 

By  the  competency  of  a  witness  is  meant  his  admissibility  to  Ofthecompe- 
give  evidence ;   if  he  is  incompetent,  (of  which  the  Court  is  to  JJ'^neMcs. 
judge,)  {e)  he  is  to  be  totally  excluded  from  giving  his  testimony ; 
if  he  is  competent,  it  will  then  be  for  the  jury  to  decide  whether 
his  evidence,  when  given,  is  entitled  to  credit 

All  persons  are  admissible  witnesses  who  have  the  use  of  their 
reason,  and  such  religious  belief  as  to  feel  the  obligation  of  an 
oath ;  who  have  not  been  convicted  of  any  infamous  crime ;  and 
who  are  not  influenced  by  interest  (/)  The  causes  of  incompe- 
tency, therefore,  to  be  considered  are,  1.  Defect  of  understanding. 
2.  Defect  of  religious  beUef.  3.  Infamy.  4.  Interest ;  and  there- 
with of  the  incompetency  of  husband  and  wife. 

1.  Persons  incompetent  from  want  of  understanding.     Idiots  (g)  Want  of  ud 
are  not  admissible   to  give   evidence-      By  the  word   *  idiot '  is  dentandmg. 
meant  a  fool  or  madman  from  his  nativity,  who  never  has  any  ^^*^*'- 
lucid  intervals.  (A)     A  person  deaf  and  dumb  from  his  nativity  l>eafand 
(though  in  presumption  of  law  an  idiot),  {%)  if  he  is  capable  of  ""  ' 
conversing  by  signs,  and  has  a  proper  sense  of  the  obUgation  of 
an  oath,  may  be  admitted  as  a  witness  and  examined  with  the  as- 
sistance of  an  intepreter. (y)     So  lunatics  are  incompetent;   that  Lunatics, 
is,  persons  usually  mad,  but  having  intervals  of  reason ;  (Jc)  during 
which  times  they  are  competent  (/)     With  respect  to  children.  Children, 
the  rule  now  seems  to  be,  tnat  their  competency  does  not  depend 
on  their  age;  but  that  a  child  of  any  age  may  be  examined,  if 
capable  of  distinguishing  between  good  and  evil ;  (i»)  but  whatever 
be  its  age,  it  cannot  be  examined  without  being  sworn,  (n)     Whe- 
ther the  infant  be  competent  or  not  is  a  question  for  the  discretion 
of  the  Court,  (o)     Before  a  child  is  examined  the  Judge  must  be 


{d)  Ree.  9.  George,  1  C.  &  Mare.  111. 

(e)  2  Hale,  P.  C.  277. 

(  /*)  Per  Lawrence,  J.,  in  Jordaine  e. 
Lashhrooke,  7  T.  R.  610.   I  Phil.  £v.  3. 
{g)  Com.  Dig.  Testmoign,  A.  1. 
(Ji)  See  ante,  vol.  1,  p.  6. 

(f )  n>id. 

Ij)  1  Phil.  Ev.  4.  Ruston's  case,  1 
Leach,  C.  C.  408. 

(k)  Ante,  vol.  1,  p.  7. 

(/)  Com.  Dig.  Testmoign,  A.  1. 

(m)  Ante,  vol.  1,  p.  696.  By  such 
capability  must  be  unaerstood  a  belief  in 


God,  or  in  a  fature  state  of  rewards  and 
punishments ;  from  which  the  Court  may 
oe  satisfied  that  the  witness  entertains  a 
proper  sense  of  the  danger  and  impiety 
of  falsehood,  ibid.  *'  It  certainly  is  not 
law  that  a  child  under  seven  cannot  bo 
examined  as  a  witness.  If  he  shows  suffi- 
cient capacitv  on  examination,  a  Judge 
would  allow  him  to  be  sworn."  Per  Alderson, 
B.  Reg.  V.  Perkins,  2  Moo.  C.  C.  R.  135. 

(n)  See  further  on  this  subject,  ante, 
voL  I ,  p.  695. 

{p)  1  Stark.  Ev.  94. 
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satisfied  that  the  child  feels  the  binding  obligation  of  an  oath  iioni 
the  general  course  of  its  religious  education.  The  efiect  of  the  oath 
upon  the  conscience  of  the  child  should  arise  from  reli^ous  feelings 
of  a  permanent  nature,  and  not  merely  firom  instructions^  confined  to 
the  nature  of  an  oath,  recently  communicated  to  it  for  the  purposes 
of  a  triaL  Where,  therefore,  on  an  indictment  for  murder,  it  ap* 
peared  that  previous  to  the  happening  of  the  circumstances,  to  which 
a  child  came  to  speak,  she  haa  no  religious  education  whatever,  and 
had  never  heard  of  a  future  state,  and  she  had  been  twice  visited  by 
a  cleranrman  who  had  given  her  some  instruction  as  to  the  nature 
and  obligation  of  an  oath ;  but  she  had  no  intelligence  as  to  religion 
or  a  future  state,  at  the  time  of  the  trial ;  her  testimony  was  re- 
jected, (p)  There  is  no  difference  in  respect  of  the  competency  of 
children  between  capital  cases  and  misdemeanors,  {a)  Where  the 
child  has  appeared  not  sufficiently  to  understand  tne  nature  and 
obligation  of  an  oath.  Judges  have  often  thought  it  necessary  for  the 
purposes  of  justice  to  put  off  the  trial  of  a  prisoner,  direcUng  that 
the  child  in  the  meantime  should  be  properly  instructed,  (r)  But 
an  application  to  postpone  the  trial  on  tnis  ground  oueht  properiy  to 
be  made  before  the  cnild  is  examined  by  the  grand  jury,  or,  at*  all 
events,  before  the  trial  has  commenced ;  for  u  the  jury  are  sworn, 
and  the  prisoner  is  put  upon  his  trial  before  the  incompetency  of  the 
witness  is  discovered,  the  Judge  cannot  discharge  the  jury,  but 
should  direct  an  acquittal,  {z)  When  the  child  is  incompetent  to  be 
sworn,  the  account  which  it  has  given  of  the  transaction  to  others  is 
inadmissible.  (/) 

2.  Of  incompetency  firom  defect  of  religious  belief.  The  rule 
as  now  settled,  appears  to  be,  that,  as  far  as  regards  this  kind  of 
incompetency,  infidels  of  this  and  all  other  countries,  who  yet  be- 
lieve m  a  God,  the  avenger  of  fidsehood,  are  admissible  as  wit- 
nesses; and  the  only  persons  incompetent  are  those  who  do  not 
believe  in  a  God,  the  dispenser  of  fiiture  rewards  and  punidi- 
ments ;  {u)  and  it  should  seem  that  it  makes  no  difierence  whether 
the  belief  is  that  such  dispensation  is  to  take  place  in  a  present  or 
in  a  future  state  of  existence.  ^^  Such  infidels,"  says  Lord  C.  J. 
Willes,  in  the  case  of  Omichund  and  Barkery  (v)  ^^  who  either  do 
not  beUeve  a  God,  or  if  they  do,  do  not  think  that  he  will  either 
reward  or  punish  them  in  this  world  or  in  the  next,  cannot  be 
witnesses  in  any  case,  nor  under  any  circumstances,  for  this  plain 
reason,  because  an  oath  cannot  possibly  be  any  tie  or  obligation  to 
them." 

The  proper  method,  however,  of  administering  the  oath  must 
vary  accoraing  to  that  which  the  proposed  witness  himself  cons- 
ders  most  obligatory ;  (w)  for,  *'  as  tne  purpose  is  to  bind  his  con- 
science, eveiy  man  of  every  religion  shoula  be  bound  by  that  form 
which  he  himself  thinks  will  bind  his  own  conscience  mo6t.''(x) 
Therefore,  a  Mahometan  should  be  sworn  on  the  Alcoran ;  (y)  a 


(p)  Rex  9.  Williams,  7  C.  &  P.  3'21, 
PattesoD,  J. 

(9)  Rex  9.  Traven,  2  Stra.  700. 

(r)  Ante,  vol.  1,  695.  1  PhiU.  Ev.  5. 
But  this  most  not  be  done  in  order  that  an 
adult  may  become  capable,  ibid.  po$t,  p.  972. 

(«)  I  PhiU.  Et.  5,  citing  Rex  e.  Wade, 
post,  p.  972. 


(0  1  Phill.  Ev.  6. 
(«)  1  PbilL  Ev.  10. 
(v)  Willes*8  Rep.  549. 
(v)  Ibid. 

(x)  By  Lord  Mansfield,  in  Atcheson  r. 
Everitt,  Cowp.  389. 

(y)  MorganlB  case,  1  Leach,  54. 
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Jew  on  the  Pentateuch,  with  his  head  covered ;  (z)  a  Gentoo  accord- 
ing to  his  peculiar  forms,  (a)  So  a  witness  professing  Christianity, 
but  declining  to  swear  on  the  New  Testament,  was  allowed  to  be 
sworn  on  the  Old  Testament,  upon  stating,  that  he  should  consider 
such  oath  binding  on  his  conscience,  {b)  But  although  it  is  highly 
desirable  that  a  witness  should  be  sworn  according  to  the  form, 
which  he  considers  fnost  binding  on  himself,  yet,  if  he  has  taken  the 
oath  in  the  usual  form  administered  in  our  Courts  of  law,  without 
objecting  to  it,  and  upon  being  questioned  whether  he  considers  the 
oath  he  has  taken  as  binding  on  his  conscience,  he  answers  in  the 
a£Brmative,  he  cannot  then  b^  further  asked  whether  there  be  any 
other  mode  of  swearingmore  binding  on  his  conscience  than  that  he 
has  already  used,  (c)  ror  if  the  witness  says  he  considers  the  oath 
as  binding  on  his  conscience,  he  does,  in  efl»ct,  affirm  that  in  taking 
that  oath,  he  has  called  his  God  to  witness  that  what  he  shall  say 
will  be  the  truth,  and  that  he  has  imprecated  the  Divine  ven- 
seance  on  his  head,  if  what  he  shall  afterwards  say  is  false ;  and 
having  done  that,  it  is  perfectly  unnecessary  and  irrelevant  to  ask 
anv  further  questions,  (d) 

The  1  &  2  Vict  c.  105,  enacts,  that  *^  in  all  cases  in  which  an  i  &  2  Vict. 
oath  may  lawfully  be  and  shall  have  been  administered  to  any  ^'  ^^^-  ^''  . 

•'.  ,  •' .  .  1  ^  •  "^    persons  bouiid 

person,  either  as  a  juryman  or  a  witness,  or  a  deponent  m  anj  pro-  (y  the  oath 

ceedinff,  civil  or  criminal,  in  any  court  of  law  or  equity  m  the  taken. 

United  Elingdom,  or  on  appointment  to  any  office  or  employment, 

or  on  any  occasion  whatever,  such  person  is  bound  by  the  oath 

administered ;  provided  the  same  shall  have  been  administered  in 

such  form  and  with  such  ceremonies  as  such  person  may  declare  to 

be  binding ;  and  eveiy  such  person,  in  case  of  wilful  false  swearing 

may  be  convicted  of  tne  crime  of  perjury,  in  the  same  manner  as  if 

the  oath  had  been  administered  in  the  form  and  with  the  ceremonies 

most  commonly  adopted." 

The  proper  method  of  examining  a  witness,  if  the  examination  Proper  mode 
tends  merely  to  try  his  competency  in  respect  to  religious  principle,  of  exan^ 
is  not  to  question  him  as  to  his  particular  opinions,  (as  whetner    ^"^ 
he  believes  in  Jesus  Christ,)  but  to  inquire  whether  he  believes  in 
the  existence  of  a  God,  the  obligation  of  an  oath,  and  a  future  state 
of  rewards  and  punishments :  (e)  but  if  the  examination  be  previous 
to  swearing  the  witness,  for  the  purpose  of  ascertaining  what  form 
of  administering  the  oath  will  be  most  proper,  as  most  binding  on 
the  witness's  conscience,  it  is  said  to  be  not  irregular  to  examine 
him  as  to  his  opinions ;  as,  whether  he  believes  in  the  Gospels  on 
which  he  is  about  to  be  sworn.  (/)    If  a  material  witness,  who  is  an 


opinions. 


(s)  Willes,  643.     1  PhUl.  £▼.  9. 

(a)  1  Phill  £▼.  9.  1  Chit  Crim.  L. 
691. 

(6)  Edmonds  v.  Rowe,  R.  &  M.  N. 
P.  R.  77,  ear,  Bosanquet,  Seijt. 

(e)  The  Queen's  case,  2  Brod.  &  Btng. 
286. 

((0  Ibid.  See  also  Sells  e.  Hoare,  3 
Brod.  &  Bing.  232,  where,  on  an  applica- 
tion for  a  new  trial,  it  appeared  that  a  wit- 
ness who  had  been  sworn  as  a  Christian,  on 
the  Gospels,  was  a  Jew;  and  the  Court 
refused  to  grant  a  rule,  beiiiff  unanimously 
of  opinion  that  tho  oath  as  men  was  bind- 


inff  on  the  witness  both  as  a  moral  and 
religious  obligation :  and  Richardson,  J., 
obsOTed,  that  if  the  witness  had  sworn 
fsJsely,  he  might  be  convicted  of  perjury 
under  the  oath  he  had  taken. 

(e)  Rex  9.  Taylor,  Peake,  N.  P.  C.  11, 
by  Buller,  J.,  1  PhUl.  £t.  11 ;  and  ac 
cording  to  the  judgment  of  Willes,  C.  J., 
in  Omichund  e.  Barker,  Willes,  641 ,  anU, 
p.  970,  it  seems  sufficient  if  the  witness 
believes  in  such  a  state  either  in  this  world 
or  the  next 

(/)  1  Phill.  Ev.  U. 
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adult^  and  of  sufficient  intellect,  has  no  idea  of  a  future  state  of 
rewards  and  punishments,  it  is  not  proper  to  dischaive  the  jury, 
and  postpone  the  trial,  in  order  that  the  witness  may  have  an  op- 
portunity of  being  instructed  upon  that  subject  before  the  next 
assises ;  as  may  be  done  in  the  case  of  a  child  (a) 

Quakere  were  fonnerlj  excluded  from  giying  evidence,  not  indeed 
from  defect  of  religious  principle,  but  owing  to  their  refusal,  upon 
religious  scruples,  to  take  any  oath  at  alL  (A)  But  this  disabili^  is 
now  entirely  removed. 

The  9  Geo.  4,  c.  32,  s.  1,  reciting  that  *'  it  is  expedient  that 
Quakers  and  Moravians  should  be  allowed  to  give  evidence  upon 
their  solemn  affirmation  in  aU  cases,  criminal  as  well  as  civil," 
enacts,  that  '*  every  Quaker  or  Moravian,  who  shall  be  required 
to  give  evidence  m  any  case  whatsoever,  criminal  or  civil,  shall, 
instead  of  taking  an  oath  in  the  usual  form,  be  permitted  to  make 
his  or  her  solemn  affirmation  or  declaration  in  the  words  following, 
that  is  to  say :  '  I,  A.  B.,  do  solemnly,  sincerely,  and  truly  declare 
and  affirm;'  which  said  affirmation  or  declaration  shall  be  of  the 
same  force  and  effect  in  all  courts  of  justice,  and  other  places  where 
by  law  an  oath  is  required,  as  if  such  Quaker  or  Moravian  had 
taken  an  oath  in  the  usual  form."  (i) 

The  3  &  4  Wm.  4,  c.  49,  s.  1,  enacts,  that  **  every  person  of  the 
persuasion  of  the  people  called  Quakers,  and  every  Moravian,  be 
permitted  to  make  his  or  her  solemn  affirmation  or  declaration, 
instead  of  taking  an  oath,  in  all  places  and  for  all  purposes  whatsoever, 
where  an  oath  is  or  shall  be  required  either  by  the  common  law,  or 
by  any  act  of  Parliament  already  made,  or  hereafter  to  be  made.*(j*) 

The  3  &  4  Wm.  4,  c.  82,  reciting,  that  **  there  are  in  various 
places  in  Jreland,  and  in  some  parts  of  Enriand  and  elsewhere, 
certain  dissenters  from  the  United  Church  of  England  and  Ireland, 
and  from  the  Church  of  Scotland,  commonly  called  Separatists," 
enacts,  that  ^^  eveiy  person  for  the  time  being  belonging  to  the  said 
sect  called  Separatists,  who  shall  be  required  upon  any  lawful  occa- 
sion to  take  an  oath  in  any  case  where  Dy  law  an  oath  is  or  may  be 
required,  shall,  instead  of  the  usual  form,  be  permitted  to  make  his 
or  her  solemn  affirmation  or  declaration,  (k)     Which  said  solemn 


(p)  Rex  e.  Wade,  R.  &  M.  C.  C.  R. 
86. 

(h)  Their  solemn  affirmation,  by  the  7  & 
8  Wm.  3,  c  34,  8  Geo.  1,  c.  6,  and  26 
Geo.  2,  c.  46,  s.  36,  was  admitted  in  Courts 
of  justice  to  have  the  same  effect  as  an  oath 
in  all  civil,  but  not  in  criminal  cases.  It 
was,  however,  receivable  in  cases  which  are 
only  technically  criminal,  as  in  penal  ac- 
tions, Ateheson  o.  Everett,  Cowp.  382,  but 
excluded  in  all  proceedings  substantially 
criminal,  as  on  a  motion  for  an  information 
for  a  misdemeanor.  Rex  v.  Wych,  2  Str. 
872.  Rex  «.  Gardner,  2  Burr.  1117.  But 
where  the  application  to  the  Court  was 
against  a  Quaker,  his  affirmation  might  be 
received  in  his  own  defence,  though  the 
proceedings  were  of  a  criminal  nature.  Rex 
o.  Gardner,  tupra. 

(i)  In  Rex  V.  Cbannens,  R.  &  M.  C. 
C.  R.  374,  it  was  held  that  a  Quaker,  not. 
withstanding  this  statute,  was  not  a  good 


juryman  upon  his  affirmation.  And  it 
seems  that  an  indictment  stated  to  be  found 
upon  the  oath  or  affirmation  of  A.,  B.,  and 
C,  then  and  there  sworn,  or  charged  as 
jurors,  without  saying  who  were  sworn  and 
who  affirmed,  and  that  the  latter  were  en- 
titled  to  serve  on  their  affirmation,  is  bad 
since  the  3  &  4  Wm.  4,  e.  49.  Rex  «. 
Dann,  R.  &  M.  C.  C.  R.  424. 

{j)  The  form  of  affirmation  given  by 
thb  statute  is,  **  I,  A.  B ,  being  one  of  the 
people  called  Quakers,  for  one  of  the  per- 
suasion of  the  people  called  Quakers,  or  of 
the  united  brethren  called  Moravians,  as 
the  case  may  be]  do  solemnly,  sincerely, 
and  truly  declare  and  affirm.** 

(k)  The  form  of  affirmation  given  by  the 
statute  is,  **  I,  A.  B.,  do,  in  the  presence  of 
Almighty  God,  solemnly,  sincerely,  and 
truly  affirm  and  declare  that  I  am  a  mem- 
ber of  the  religious  sect  called  Separatists, 
and  that  the  taking  of  any  oath  is  contrary 
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affirmation  or  declaration  shall  be  adjudged  and  taken,  and  is  hereby 
enacted  and  declared  to  be  of  the  same  force  and  effect,  to  all 
intents  and  purposes,  in  all  courts  of  justice  and  other  places  what- 
soever, where  by  law  an  oath  is  or  may  be  required,  as  if  such 
Separatists  had  taken  an  oath  in  the  usual  form." 

The  1  &  2  Vict  c.  77,  enacts,  that  « it  shall  be  lawful  for  any  i  &  2  Vict, 
person  who  shall  have  been  a  Quaker  or  Moravian  to  make  solemn  p^^^g  ^^^ 
affirmation  and  declaration  in  lieu  of  taking  an  oath,  as  fully  as  it  have  been 
would  be  lawful  for  any  such  person  to  do  if  he  still  remained  a  Quakers  and 
member  of  either  of  fiuct  religious  denominations  of  Christians."  (/)    Moravians, 

Previous  to  the  53  Geo.  3,  c.  127,  there  was  great  doubt  whether  Excommunl- 
persons  excommunicated  by  the  ecclesiastical  courts  were  competent  ^***^  persons, 
witnesses :  (m)  but  by  that  statute,  excommunication  is  not  to  be 
pronounced,  except  in  certain  cases ;  and  by  sec.  3,  in  those  cases, 
parties  excommunicated  shall  incur  no  civil  disabilities. 

3.  Of  incompetency  from  infamy.     There  are  certain  offences  of  Infamy, 
which  if  a  person  be  convicted,  he  becomes  incompetent  to  give  ^^**  ^^^^^ 
evidence.     Such  are  treason,  felony,  (n)  and  every  secies  of  the  ^tency- 
crimen  fahij  such  as  forgery,  perjury,  subornation  of^  perjury,  and 
other  offences  of  the  same  description,  which  involve  the  charge  of 
falsehood  and  affect  the  public  administration  of  justice,  (o)     So  a 
conviction  of  bribing  a  witness  to  absent  himself  and  not  give  evi- 
dence, (p)  barratry,  (o)  or  praemunire,  (r)     And  a  witness  is  dis- 
qualifiea  by  attaint  of  conspiracy  at  the  suit  of  the  King ;  {s)  that  is, 
of  a  conspiracy  to  accuse  another  of  a  capital  offence ;  for  then  he 
is  to  have  a  villainous  judgment,  and  lose   the  freedom  of  the 
law ;  (/)  but  it  is  otherwise  when  he  is  attainted  of  conspiracy  at 
the  suit  of  the  party ;  (u)  and  it  has  been  held,  that  a  conviction 
for  a  conspiracy  to  raise   the  funds  by  spreading  false  rumours, 
would  not  render  an  affidavit  of  the  party  convicted  inadmissible,  (v) 


to  my  reli^oQS  belief,  as  well  as  essentially 
opposed  to  the  tenets  of  that  sect ;  and  1 
do  also  in  the  same  solemn  manner  affirm 
and  declare.** 

(/)  The  form  of  affirmation  given  by  the 
statute  is, "  I,  A.  B.,  having  been  one  of  the 
people  called  Quakers,  for  one  of  the  per- 
suasion of  the  people  called  Quakers,  or  of 
the  united  bretnren  called  Moravians,  as  the 
case  may  be]  and  entertaining  conscientious 
objections  to  the  takinji:  of  an  oath,  do  so- 
lemnly, sincerely,  and  truly  declare  and  af- 
firm." This  statute  was  passed  in  conse- 
quence of  Reg.  V,  Doran,  2  Moo.  C.  C.  R. 
37,  where  it  was  held  that  a  person,  formerly 
a  Quaker,  who  had  seceded  from  that  sect 
on  some  points  of  doctrine,  retaining  their 
opinions  on  the  unlawfulness  of  swearing, 
but  refusing  to  affirm  under  the  3  &  4  Wm. 
4,  c.  49,  and  the  3  &  4  Wm.  4,  c.  82,  was 
not  admissible  in  criminal  cases  upon  mak- 
ing the  affirmation  according  to  the  9  Geo. 
4,  c.  32. 

(m)  Gilb.  £v.  130. 

(» )  By  the  31  Gea  3,  c.  35,  it  was  en- 
acted, that  no  person  should  be  incompetent 
bv  reason  of  a  conviction  for  petit  larceny. 
But  this  act  is  repealed  by  the  7  &  8  Geo. 
4,  c.  27.  And  by  the  7  &  8  Geo.  4,  c.  29, 
every  larceny  shall  be  deemed  to  be  of  the 


same  nature,  and  subject  to  the  same  inci- 
dents in  all  respects  as  grand  larceny  was 
before  the  commencement  of  that  act. 

(o)  2  Hale  P.  C.  277.  Com.  Dig. 
Testm.  A.  3,  4.  Co.  Lit.  6  b.  1  PhiU. 
Ev.  17. 

(p)  Clancey's  case,  Fortesc.  208,  and 
Bushel  V.  Barrett,  R.  &  M.  N.  P.  R.  434. 

(q)  Bex  V,  Ford,  2  Salk.  690. 

(r)  Com.  Dig.  Testm.  A.  5.  Co.  Lit 
6  b. 

(«)  Co.  Lit.  6  b.  Com.  Dig.  Testm. 
A.  5. 

(O  1  Phill.  Ev.  17.    2  Hale  P.  C.  277. 

(«)  1  Phill.  Ev.  17.  2  Hale  P.  C.  277. 
Saville  9.  Roberts,  Carth.  416. 

(9)  Case  of  Ville  de  Yarsovie,  2  Dods. 
174,  ante,  p.  705.  Abbott,  C.  J.,  in  Crow- 
ther  0.  Hopwood,  3  Stark.  22,  admitted  a 
witness  unaer  the  same  circumstances,  and 
said,  **  I  believe  Sir  W.  Scott  came  to  that 
decision  in  the  case  of  Ville  de  Yarsovie, 
after  much  deliberation ;  and  if  I  mistake 
not,  he  conferred  with  some  of  the  Judeeir 
upon  the  point,  before  he  pronounced  nis 
judgment  :**  but  his  Lordship  reserved  the 
point  as  one  deserving  the  greatest  consr- 
deration.  It  never  came  before  the  Court; 
as  the  verdict  rendered  the  decision-  of  ii 
immaterial  to  the  case. 
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But  a  conviction  for  a  conspiracy  to  bribe  a  person,  (summoned  as 
a  witness  on  an  information  against  the  revenue  laws,)  not  to  ap- 
pear before  the  justices  of  the  peace,  renders  the  convict  incom- 
Eetent.  (w)  A  conviction  for  keeping  a  public  gaming-house,  has 
een  held  not  to  make  a  witness  mcompetent ;  (x)  though  a  person 
convicted  of  winning  by  fraud  or  ill  practice  in  certain  games,  seems 
rendered  incompetent  by  the  9  Ann.  c.  14,  s.  5 ;  for  berides  in- 
flicting a  penalty,  that  statute  enacts  that  he  shall  be  deemed  in- 
famous, (y)  Outlawry  in  a  personal  action,  does  not  create  incom- 
petency :  {z)  but  it  is  otherwise  of  outlawry  for  treason  or  fekmy ; 
for  a  judgment  of  outlawry  for  treason  or  lelony,  appearing  on  the 
record  by  the  sheriff's  return  of  the  exigent,  has  the  same  effect  as 
judgment  after  verdict  or  confession,  (a)  It  follows,  therefore,  that 
sucn  an  outlaw  cannot  be  a  competent  witness,  (b) 

It  was  formerly  thought  that  incompetency  on  the  ground  of 
infamy  might  arise,  not  only  from  conviction  of  the  offences  ah^ady 
mentioned,  but  from  the  infliction  of  certain  infamous  punishments, 
as  the  pillory;  (c)  but  it  is  now  clearly  setded,  that  it  is  the  nature 
of  the  crime,  and  not  the  species  of  me  punishment  which  renders 
the  party  infamous,  and  disqualifies  him  from  giving  evidence,  {d) 
Therefore  a  person  convicted  of  barratry,  and  merely  fined,  is  incar 
pacitated  from  bein^  a  witness,  though  subjected  to  no  infiEunous 

(mnishment :  (e)  while  a  person  who  has  been  in  the  pUlory  for  a 
ibel  on  government,  is  competent.  (/) 

In  order  to  exclude  a  witness  on  the  ground  of  his  being  in£i- 
mous,  it  is  necessary  to  prove  him  convicted  by  the  production  of 
the  record,  (a)  not  only  of  his  conviction,  but  of  the  judgment 
thereon ;  (A)  for  the  conviction  may  possibly  have  been  quashed  on 
a  motion  in  arrest  of  judgment,  (t)  or  the  judgment  reversed  upon 
error,  (it)  And  the  record  must  have  a  caption,  (j)  And  even  an 
admission  by  the  witness  himself,  that  he  had  been  convicted  of 
grand  larceny,  and  was  then  under  sentence  upon  such  conviction, 
was  held  insufficient  to  remove  the  necessity  of  producing  the 
record,  {k)  And  an  admission  by  a  witness,  that  he  has  been 
guilty  of  perjury  on  another  occasion,  affords  no  objection  to  his 
competency,  whatever  effect  it  may  have  on  his  credit  (/) 

The  incompetency  arising  from  infamy  may  be  removed:  Ist. 
By  endurance  of  punishment.  2dly.  By  pardon.  3dly.  By  reversal 
of  the  judgment. 


(w)  Bushel  v.  Barrett,  R.  &  M.  M.  P. 
C.  434,  littledale  and  Gaselee,  J. 

(x)  Rex  0.  Grant,  B.  &  M.  N.  P.  C. 
270,  Abbott,  C.  J. 

(y)  1  PhiU.  Ev.  18. 

(z)  Co.  Lit.  6  b.  Com.  Dig.  Teetm. 
A  5. 

\a)  3  Inst.  212.  Hawk.  P.  C.  b.  2,  c 
48,  s.  22. 

(6)  Cetier*s  case,  Sir  T.  Raym.  369.  1 
PhiU.  £▼.  18. 

(c)  Gilb.  127.  2  Hale  P.  C.  277.  The 
punishment  by  the  pillory  is  abolished,  in 
all  cases,  and  that  or  fine  or  imprisonment, 
or  both,  substituted,  by  the  56  Geo.  3,  c. 
138,  and  1  Viot  c.  23. 

(d)  Gilb.  127.    Bull  N.  P.  292.    2 


Hawk.  P.  C.  c.  46,  s.  102. 

(e)  Rex  V.  Ford,  2  Salk.  690.  Pendodt 
e.  Mackender,  2  ^ils.  18.  BailL  N.  P. 
292.     2Hawk.P.C.c46;s.l02. 

(/>  GUb.  127. 

iff)  Rex  o.  Castell  Careinion*  8  East, 
77.  Com.  Dig.  Testm.  A.  &.  Boll  N.  P. 
292.    2  Hawk.  P.  C.  c  46,  s.  104. 

(A)  Gilb.  128.    Com.  D^.  Testm.  A.  & 

(«)  GUb.  129. 

(n)  Reg.  V.  Meek,  9  C.  &  P.  513. 

Ij)  Co3ke  0.  JdaxweU,  2  Starii.  R.  183, 
tor.  Bayley,  J. 

(k)  8  East,  78. 

(0  Rex  9.  Teal.  11  East,  307. 
9.  Thomas,  5  M.  &  S.  244. 
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1st.  The  restoration  of  competency  by  suffering  the  punishment  i.  Byendur- 
awarded  to  the  ofience,  depends  at  the  present  Sarj  upon  the  pro-  «?^ofp«- 
visions  of  the  9  Geo.  4,  c.  32.     Before  me  passing  ot  this  act,  the     '  ^"^^ 
endurance  of  the  punishment  in  many  cases  operated  to  restore  the 
competency,  but  the  law  upon  this  subject  was  involved  in  some 
connision,  in  consequence  of  the  recent  extensive  changes  effected 
in  the  criminal  law.  (m) 

The  9  Geo.  4,  c  32,  s.  3,  reciting  that  '^  it  is  expedient  to  prevent  Every  punish- 
all  doubts  respecting  the  civil  rights  of  persons  convicted  of  felonies  ^?-'^^!Sf{^ 
not  capital,  who  have  undeigone   the  punishment  to  which  they  have  been 
were  adjudged,"  enacts,  that  **  where  any  offender  hath  been  or  shall  endured  shall 
be  convicted  of  any  felony  not  punishable  with  death,  and  hath  ^^^J^S^ff*^ 
endured  or  shall  endure  the  punishment  to  which  such  offender  und^lthegreat 
hath  been  or  shall  be  adjudged  for  the  same,  the  punishment  so  teal, 
endured  hath  and  shall  have  the  like  effects  and  consequences  as  a 
pardon  under  the  great  seal  as  to  the  felony  whereof  the  offender 
was  so  convicted ;  provided  always,  that  nothing  herein  contained, 
nor  the  enduring  of  such  punishment,  shall  prevent  or  mitigate  any 
punishment  to  which  the  offender  might  otherwise  be  lawfully  sen- 
tenced on  a  subsequent  conviction  for  any  other  felony." 

Sec.  4,  reciting  tnat "  there  are  certain  misdemeanors  which  render  No  misde- 
the  parties  convicted  thereof  incompetent  witnesses,"  enacts   that  »•?«>' «<»p« 
'^  where  any  offender   hath  been  or  shall  be  convicted  of  any  rei^lOT^  ^ 


inconi- 


such  misdemeanor,  (except  perjury  or  subornation  of  perjury,)  petent  after 
and  hath  endured  or  shall  endure  the  punishment,  to  which  such  ^^Jjp^^^?^' 
offender  hath  been  or  shall  be  adjudged  for  the  same,  such  offender 
shall  not,  after  the  punishment  so  endured,  be  deemed  to  be  by 
reason  of  such  misdemeanor,  an  incompetent  witness  in  any  court 
or  proceeding,  civil  or  criminal." 

where  a  man  was  convicted  of  larceny,  sentenced  to  transporta-  What  is  a 
tion  for  seven  years,  and  confined  in  the  hulks  for  that  time  and  J«*<^«"*  «"- 
then  discharged,  it  was  held,  that  his  suffering  seven  years  aboard  poiishment 
the  hulks,  in  execution  of  sentence  of  seven  years'  transportation,  awarded, 
operated  as  a  statute  pardon ;  and  that  his  having  escaped  twice 
durinff  such  confinement,  for  a  few  hours  each  time,  did  not  destroy 
the  effect  of  it.  (w) 

2dly.  It  was  formerly  doubted  whether  a  pardon  could  do  more  2.  By  pardon, 
than  take  away  the  punishment,  leaving  the  crime  and  its  disabling 
consequences  unremoved.  (o)  But  it  is  now  setded,  that  a  pardon, 
whether  by  the  King  or  by  an  act  of  Parliament,  removes  not  only 
the  punishment,  but  all  the  legal  disabilities  consequent  on  the 
crime,  (p)  This  effect  will  be  produced  by  a  pardon  in  misde- 
meanors as  well  as  felonies,  wherever  the  disability  is  a  consequence 
of  the  judgment;  but  where  it  is  declared  by  an  act  of  Parliament 


(m)  1  Phill.  Ev.  23. 

(»)  Rex  o.  Badcock,  Russ.  &  Ryan. 
248. 

(o)  Gilb.  Ev.  128.  Browne  o.  Crashaw, 
2  Bulstr.  154.  Harris  v.  yHiite,  Palm. 
412.  Wicks  9.  Smallbrooke,  1  ffid.  51. 
It  was  saidy  <*  Panapotut  toUi,  ci^pa  pereH- 
niff  «rt(.** 

(p)  Cnddington  0.  Wilkins,  Hob.  67, 
81.    2  Hale  P.  C.  278.    Crosby's  case, 


Salk.  689.  S.  C,  I  Lord  Raym.  39. 
Rookwood's  case,  4  State  Trials,  681.  S. 
C.  Gas.  temp.  Holt,  683.  By  Treby,  C.  J., 
in  Lord  VVarwick*s  case,  5  State  Trials, 
171.  Rex  0.  Ford,  2  Salk.  690.  Bentley 
V.  Bishop  of  Ely,  Fitig.  107.  And  a  par- 
don by  which  the  King  remits  the  burning 
in  the  hand  will  have  the  same  eflfect 
Rookwood*s  case.  Lord  Warwick's  case, 
mbi  npra. 


Of  Evidence. 


[book  VI. 


I*poof  of  par- 
don. 


6  Geo.  4, 
c.  25,  8.  1. 


7  &  8  Geo.  4, 
c.  28,  8.  13. 


3.  Re^eraal  of 
judgment. 


Consequence 
of  incompe- 
tency from 
infamy. 


Fart  of  the  punishment,  as  in  the  case  of  peijury  or  suboma- 
^      peijury  on  the  5  Eliz.  c.  9,  {q)  the  King's  pardon  will  not 
the  witness  competent  (r) 

the  pardon  be  conditional,  the  performance  of  the  condition 
ought  to  be  shewn,  for  on  that  depends  all  its  validity,  {s)  Thus 
where  the  pardon  is  on  condition  of  transportation  for  a  number  of 
years,  the  witness  is  not  competent  before  the  expiration  of  the 
term,  or  other  lawful  determination,  {t) 

Before  the  6  Geo.  4,  c.  25,  and  7  &  8  Geo.  4,  c.  28,  in  order  to 
prove  that  a  witness  after  conviction  had  been  restored  to  his  com- 
petency by  pardon,  the  general  rule  was,  that  it  was  necessary  to 
produce  tne  pardon  itself  under  the  great  seal:  the  privy  seal,  or 
sign  manual,  being  held  only  warrants,  and  countermandable.  (») 
But  now  by  the  former  of  these  statutes,  (sec.  1)  it  is  enacted,  that 
in  all  cases,  in  which  the  King  shall  be  pleased  to  extend  his  royal 
mercy  to  any  offender  convicted  of  any  felony  whereby  the  offender 
is  excluded  from  benefit  of  clergy^  and  by  warrant  under  sign 
manual,  countersigned  by  one  of  the  secretaries  of  state,  shall  grant 
to  the  offender  either  a  free  pardon  or  a  pardon  upon  condition  of 
transportation,  imprisonment,  or  other  punishment,  the  dischaiKc 
of  such  offender  out  of  custody  in  case  of  a  free  pardon,  and  the 

Eerformance  of  the  condition  in  case  of  a  conditional  pardon,  shall 
ave  the  effect  of  a  pardon  under  the  great  seal  for  such  offender, 
as  to  the  felony  of  which  he  has  been  convicted.  And  by  the  latter 
of  these  statutes,  (sec.  13)  this  enactment  is  enlarged  to  cases  where 
the  royal  mercy  is  extended  '^to  any  offender  convicted  of  any 
felony  punishable  with  death  or  otherwise.^  These  statutes  it  wiu 
be  observed  do  not  extend  to  misdemeanors. 

3dly.  The  incompetency  may  be  removed  by  a  reversal  of  the 
judgment  or  outlawry,  which  must  be  proved  by  producing  the 
record. 

In  Lord  Lovats  case^  (ti)  where  it  was  objected  that  the  witness 
had  been  attainted  by  an  act  of  Parhament,  which  subjected  him 
to  all  the  penalties  of  an  attainder,  unless  he  surrendered  before  a 
certain  day,  it  was  allowed  to  be  shewn  that  the  witness  surren- 
dered conformably  to  the  act ;  and  the  record  of  the  proceeding, 
commenced  on  the  part  of  the  crown,  and  defended  on  the  part  of 
the  witness  by  a  plea  of  surrender,  which  the  Attorney- General 
confessed  to  be  true,  was  allowed  to  be  conclusive  evidence  of  the 
&ct  of  his  surrender  within  the  limited  time,  {w) 

The  consequence  of  incompetency  from  infamy  is,  that  as  the 
party  cannot  be  a  witness,  so  he  cannot  make  affidavits  to  support 
a  complaint  against  others,  {x)  but  he  may  to  exculpate  or  defend 


(9)  This  statute  provides,  that  the  per- 
son convicted  shall  never  be  a^outtea  to 
give  evidence  in  courts  of  justice,  until  the 
judgment  be  reversed. 

(r)  Rex  V.  Griepe,  1  Lord  RaTm.256. 
Rex  V.  Ford,  2  Salk.  690.  Gilb.  £v.  128. 
Bull.  N.  P.  292.  Dover  v.  MaesUer,  5 
Esp.  94,  by  Lord  EUenborough.  The  au« 
thorities  on  the  effect  of  the  King's  pardon, 
as  to  the  restoration  of  competency,  are  all 
collected  and  commented  upon  with  great 
learning  by  Mir.  Harmve,  in  the  second 
volume  of  his  Juridical  Arguments,  p.  221. 


(«)  Hawk.  P.  C.  b.  2,  c.  37,  s.  4S. 

it)  Rex  o.  Burridge.  3  P.  Wms.  439. 
1  Phill.  Ev.  22. 

(«)  Lord  Warwick's  case,  5  Hsrgr. 
State  Trials,  4th  ed.  171,  by  Treby,  C  J. 
Rex  V.  Miller,  2  W.  Black.  798.  GnUy'^ 
case,  1  Leach,  98. 

(»)  9  St.  Tr.  652, 665. 

(w)  1  Phill.  Ev.  20. 

(:r)  Davis's  case,  2  Salk.  461.  Walker 
0.  Kearney,  2  StriL  )  148.  2  Hawk.  c.  46, 
a.  103. 
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himself,  (y).  Thus  he  is  not  disabled  from  making  an  affidavit  in 
relation  to  the  irregularitj  of  a  judgment  to  which  he  is  a  party ;  (z) 
for  otherwise  he  must  suffer  all  injustice,  and  could  have  no  way 
to  help  himself  (a)  He  is  for  some  purposes  of  evidence  considered 
as  dead.  Thus,  if  he  be  the  subscribmg  witness  to  a  bond,  his 
handwriting  may  be  proved,  as  if  he  were  dead,  {b) 

4.  Of  incompetency  from  interest — ^All  witnesses  interested  in  Inocimpetency 
the  event  of  a  suit  are  to  be  excluded  from  being  witnesses  in  fac  ^™  mterert. 
vour  of  that  party  to  which  their  interest  inclines  Uiem.     They  are 
excluded  from  a  supposed  want  of  integri^,  and  not  as  some  have 
supposed  that  they  may  be  saved  from  the  temptation  to  commit 
penury,  (c)    It  becomes  necessary  therefore  to  consider  what  is  y^atinterert 
and  what  is  not  such  a  disqualifying  interest     The  rule  at  present  "*!"*'"'•■• 
completely  established,  (though  at  variance  with  several  old  de^ 
cisions,)  is,  that  the  interest  to  disqualify  must  be  some  legale 
certain^  and  immediate  interest  in  the  event  of  the  suit,  or  in  the 
record  as  an  instrument  of  evidence  available  on  iuture  occasions 
in  support  of  the  witness's  own  interest  {d)     But  it  is  no  objection  What  interest 
to  the  competency  of  a  witness,  that  he  may  have  wishes  or  a  strong  ^?2if  ®'*^**' 
bias  on  the  subject  matter  of  the  proceedings  or  that  he  may  expect         ^' 
some  benefit  from  the  result  of  the  trial,     ouch  circumstances  may 
influence  his  mind  and  affect  his  credibility;  they  are  therefore 
always  open  to  observation  and  ought  to  be  carefully  weighed  by 
the  jiiry  who  are  to  determine  what  dependence  they  can  Lave  on 
his  testimony ;  but  they  will  not  render  him  incompetent  (e)    Thus 
no  tie  of  relationship  (except  that  of  husband  and  wife  to  be  here- 
after noticed)  will  create  a  disqualifying  interest     A  father  mav 
give  evidence  for  his  son,  or  the  son  for  his  &ther,  for  though  his 
consanguinity  may  influence  his  testimony  and  affect  his  credit,  it 
will  not  make  him  incompetent.    So  a  witness  is  not  to  be  excluded 
because  he  stands  in  the  same  situation  as  the  party  for  whom  it  is 
proposed  he  should  give  evidence ;  (/)  nor  because  he  believes  him- 
self interested  in  the  result  of  the  proceedings ;  {g)  nor  because  he  be-* 
lieves  himself  under  an  honorary  obligation  to  pay  the  costs,  {h)  It  is 
not  thought  necessary  to  cite  any  of  the  civil  cases  supporting  these 
rules ;  they  will  be  found  ably  and  clearly  stated  and  applied,  in 
the  treatises  already  referred  to  on  this  subject :  but  it  may  be  ex- 

Cdient  to  notice  some  of  the  most  striking  criminal  cases,  particu- 
•ly  those  which  on   the  ground  of  necessity,  or  by  statutory 


(y)  Davis'^  case,  2  Salk.  461 .  Charles- 
worth*8  case,  cited  2  Stra.  1148. 

(z)  2  Salk.  461. 

(a)  2  Hawk.  c.  46,8.  103. 

(6)  Jones  o.  Mason,  2  Stra.  833. 

<e)  1  Phil.  Ev*  45.  7th  ed.  ff  a  wit- 
Tiess  is  interested  in  the  event  of  a  suit,  he 
cannot  give  any  evidence  of  anv  nature 
whatever  for  the  party  with  which  his 
interest  sides.  Thus  on  an  indictment 
against  a  township  for  not  repairing  a  high- 
way,  a  person  of  another  township  in  the 
parish  seems  not  to  be  a  competent  witness 
For  the  prosecution,  even  to  prove  the  road 
to  be  a  common  highway  :  though  it  may  be 
said,  that  to  such  extent  he  charges  himself 
and  his  testimony  is  against  his  own  interest, 
1  Phil.  £v.  64»  6th  ed.     So  io  an  action  of 


^eetment  a  witness  who  Admits  he  is  to 
have  a  lease  of  the  premises,  in  case  the 
defendant  is  turned  out  of  possession  by  the 
ejectment,  is  as  incompetent  to  prove  the 
defendant  in  possession  of  the  premises  as 
f  o  prove  any  material  fact  necessary  for  thct 
support  of  the  action,  ibid. 

(</)  1  Phil.  Ev.  81,  86.  1  Stark.  Ev. 
103.     Smith  v  Prager,  7  T.  R.  60. 

i«t)  1  Phil.  Ev*  47,  7th  ed. 

(/)  Ibid. 

ig)  1  Phil.  Ev.  47,  7th  ed.  But  it  has 
been  said  that  if  he  thinks  he  has  an  actual 
legal  interest  he  b  incompetent,  ibid.,  54, 
note  (2),  7th  ed.  Case  of  L*Amitie, 
5  Rob.  Adm.  Rep.  344.  See  howevef 
Phil.  m6i  ntpra,  and  1  Stark.  Ev.  105. 

(A)  1  Phil.  Ev.  128. 


V(lL.  U. 


R  R  A 
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Cases  of  dis^ 

qualifying 

interest. 
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In  forgery. 


9  Geo.  4. 
c.  32,  8.  2. 
Party  whose 
name  is  forged 
a  competent 
witness. 


Cases  of  com- 
petency. 

Party  injured. 


provisionsy  are  at  variance  with  the  general  principles  of  evidence^ 
Informers  who  are  entitled  to  a  part  of  the  penalty,  are  not  good 
witnesses  to  support  a  conviction,  unless  by  the  particular  provifflons 
or  policy  of  several  acts  of  Parliament  (%)  So  it  has  been  held 
that  on  an  indictment  for  a  forcible  entiy  and  detainer  under  the 
5  R.  2,  and.  21  Jac.  1,  the  party  erieved  is  not  a  competent  wittiess, 
for  in  case  of  a  conviction  he  will  be  entitled  to  restitution,  {i)  So 
on  a  prosecution  against  several  persons  for  a  conspiracy,  the  wife 
of  one  of  the  defendants  has  been  holden  not  to  be  a  competent 
witness  for  the  others,  a  joint  offence  being  charged,  and  an  ac- 
quittal of  all  the  other  defendants  being  a  ground  of  dischaige  for 
her  husband,  (k)  A  person  indicted  as  accessory  before  or  after 
the  fact  woula  in  most  cases  be  incompetent  as  a  witness  fiir  the 
principal,  for  his  acquittal  would  enure  to  the  accessoiT's  di»- 
chai^ge.  (/)  If  a  man  hath  the  promise  of  the  goods  or  lands  of 
the  party  attainted,  he  is  no  lawful  witness  of  a  treason,  (m)  In- 
habitants of  a  parish,  indicted  for  not  repairing  a  highway,  weie 
formerly  not  competent  to  give  evidence  for  the  defendants.  (») 

In  cases  of  forgery,  a  party  by  whom  an  instrument  purpc^ted 
to  be  made,  was  not  admitted  to  prove  it  forged,  if,  in  case  of  its 
beinff  genuine,  he  would  either  be  liable  to  be  sued  upon  it  or  be 
depnved  by  it  of  a  le&ial  claim  a^nst  another.  This,  however, 
was  an  anomaly  depending  on  decided  cases  rather  than  upon  the 
principles  of  the  rule  above  stated.  And  now  by  the  9  Geo.  4, 
c.  32,  s.  2,  ^'on  any  prosecution  by  indictment  or  informatioD, 
either  at  common  law,  or  by  virtue  of  any  statute,  ^(unst  any 
person  for  forging  any  deed,  writing,  instrument,  or  other  matter 
whatsoever,  or  for  uttering  or  disposing  of  any  deed,  writing,  in- 
strument, or  other  matter  whatsoever,  knowing  the  same  to  be 
forged ;  or  for  being  accessory  before  or  after  the  fact  to  any  sodi 
offence,  if  the  same  be  a  felony ;  or  for  aiding,  abetting,  or  coun- 
selling the  commission  of  any  such  offence,  if  the  same  be  a  mis- 
demeanor ;  no  person  shall  be  deemed  to  be  an  incompetent  witness 
in  support  of  any  such  prosecution,  by  reason  of  any  interest  winch 
such  person  may  have  or  be  supposed  to  have  in  respect  of  such 
deed,  writing,  instrument,  or  other  matter.** 

But  with  this  exception  it  is  a  general  rule  that  in  criminal 
prosecutions  the  party  injured  may  be  a  witness,  (o)  Thus  it  is 
the  constant  practice  on  an  indictment  for  robbery,  to  admit  the 
evidence  of  the  party  robbed,  (p)  And  the  prosecutor  is  compe- 
tent notwithstanding  he  be  entitled  to  a  restitution  of  his  property 


(0  1  Phil.  Ev.  ee,  ante,  p.  268.  Where 
a  statute  can  receive  no  execution,  unless  a 
party  interested  be  a  witness,  there  he  must 
be  allowed,  for  the  statute  must  not  be 
rendered  ineffectual  by  the  impossibility  of 
proof.    Gilb.  £t.  114. 

X.;)  Rex  p.  Beavan,  R.  N.  P.  C.  242, 
Litdedale,  J.  Rex  v.  Williams,  9  B.  &  C. 
549,  cmUt  vol.  1,  p.  313. 

(A)  Ante,  p.  696.  Bat  where  a  woman 
was  called  to  ffive  evidence  for  the  Crown, 
whose  husband  lay  under  sentence  of  death, 
andahe  said  she  supposed  and  hoped  that 
the  conviction  of  the  prisoner  would  bo  the 
meaas  of  procuring  her  husband's  pardon, 


she  was  admitted  as  a  witness,  and  tiie 
objection  held  to  go  to  her  credit  and  oot 
to  her  competency.  Rudd*s  case,  1  Leach, 
127. 

(/)  2  Stark.  Ev.  764, 1st  ed. 

(m)  1  Hale,  P.  C.  303. 

(tt)  Arae,  vol.  1,  p.  370.  But  see  the  3 
&  4  Vict.  c.  26,  s.  1,  port,  p.  980. 

(o)  For  it  is  not  to  be  presomed  that  a 
witness  in  a  public  proeecotion  is  actuated 
by  revengeful  or  improper  motives,  and  be 
has  in  general  no  legal  mterest  beyond  that 
of  any  other  witness. 

(p)  ]  PhiL  Ev.  65.  Radd^  eu^  1 
Leach,  132,|xrc«r. 
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on  conviction  of  the  thief,  (9)  or  to  a  reward  on  convictioni  by 
virtue  of  particular  statutes  or  by  proclamation ;  (r)  or  in  conse-^ 
quence  of  the  voluntary  offer  of  a  reward  which  has  been  held  out 
in  order  to  ensure  the  apprehension  and  conviction  of  offenders,  {s)  . 
So  a  witness  is  competent  upon  an  indictment  for  tearing  a  pro- 
missory note  payable  to  him,  (t)  or  for  extorting  a  bond  from 
him,  (tt)  or  for  usury,  although  he  was  the  borrower  of  the  money 
and  has  not  repaid  it ;  (9)  so  for  cheating  him  of  money  by  false 

Eretences ;  {w)  or  upon  an  information  for  fraudulently  procuring 
im  to  execute  a  cognovit,  (x)  In  the  earlier  cases,  the  decisions 
seem  to  have  proceeded  upon  the  ground  of  necessity;  for  it  was 
said  that  in  such  private  transactions  nobody  else  can  be  a  witness 
of  the  circumstances  of  the  fact  but  he  that  suffers ;  and  in  cases 
where  no  such  necessity  existed,  the  party  defrauded  was  in  most  • 
instances  considered  incompetent,  upon  the  supposition  that  he 
might  avail  himself  of  the  verdict  in  some  future  proceeding,  so  aa 
to  entitle  himself  to  a  remedv  for  the  iniuiy,  or  protect  himself 
against  the  effects  of  the  fraud,  {y)  But  it  is  now  held  that  the 
party  aggrieved  cannot  avail  himself  of  the  record  of  the  convic- 
tion in  any  future  suit  in  order  to  prove  the  criminal  act  (»)  And 
it  is  also  an  established  rule  that  a  court  of  equity  will  not  grant 
relief  on  a  conviction,  which  proceeds  on  the  evidence  of  the  prose- 
cutor, (a)  Upon  these  considerations  the  party  injured  is  allowed 
to  be  witness  oti  an  indictment  for  perjury,  whether  the  suit  in 
which  the  perjury  was  committed,  eitner  at  law  or  in  equity,  be  at 
an  end  or  not  (&)  And  it  has  been  considered  that  even  if  the 
indictment  for  peijury  proceeds  on  the  5  Eliz.  c  9,  which  gives  the 
prosecutor  half  the  forfeiture  incurred,  there  would  be  no  objection 
to  his  competency,  since  in  an  action  to  recover  his  moiety,  he  would 
be  precluded  from  giving  the  conviction  in  evidence,  {e) 

Where  any  indictment  has  been  removed  by  certiorari  from  the  certu/mti* 
quarter-sessions  to  the  Court  of  King's  Bench,  notwithstanding  the 
prosecutor  in  that  case,  if  the  defenduit  be  convicted,  b  by  the  5  &  6 
\¥m.  &  M.  c.  11,  entitled  to  his  costs,  yet  he  is  allowed  as'a  witness ; 
for,  as  is  remarked  bv  Parker,  C.  J.,  if  the  giving  of  costs  should 
take  off  the  evidence  of  the  prosecutor,  that  Act  of  rarliament,  which 


(9)  By  the  7  &  a  Geo.  4,  o.  29,  s.  57. 

(r)  I  Leach,  132.  Kotere*  case  in  note 
to  Newland*s  case,  ihid.,  314. 

(f )  I  t^hil.  Et.  120»  6th  ed.  1  SUfk. 
Ev.  154.  1  Leach,  132»  314,  note.  So 
where  a  proiecqtor  had  laid  a  wager  that 
he  shoida  convict  the  defendant,  he  was 
held  competent.     Rex  v,  Fox,  Stra.  652. 

(r)  Rex  r.  Moise,  I  Stra.  595. 

(«)  1  Stark.  Ev.  153. 

(v)  Reg.  V.  Sewell,  7  Mod.  118.  Smith 
«.  Pragef ,  7  T.  R.  60. 

(»)  Reg.  V.  liackartner,  1  Salk.  286. 

(;r)  Rex  v.  Parrb,  1  Sid.  431. 

(y)  I  Stark.  Ev.  153. 

{z)  1  Phil.  Ev.  65.  Bartlet  v<  Pickers, 
gill,  4  East,  577,  note  (6).  Rex  ».  Boston, 
4  East,  581.  Smith  v.  Rummens,  1  CampU 
9.  Hathaway  o.  Barrow,  )  Campb.  151. 
Burden  v.  Browning,  1  Taunt  520. 

(«)  Bartlet  v.  Pickersgill,  Rex  v.  Bos- 


ton, Mntprtu 

"    (6)  Rex  V.  Boston,  4  East,  572<     Antt, 

g.  654,  but  see  Rex  v.  Hnlme.  7  C.  &  F. 
,  onte,  p.  655.  It  was  once  held  neoessarv 
to  show  the  judgment  in  the  soit  satufied, 
on  the  eronnd  that  the  party  might  pos- 
sibly m^e  use  of  the  conviction  for  the 
purpose  of  obtaining  relief  in  equity,  anUf 
p.  654. 

(c)  Ante,  p.  656.     Bat  see  1  Stark.  Ev. 
155,  where  it  is  said  that  where  a  statute 

fives  a  specific  remedy  to  the  part^  injured 
e  is  as  much  disqualified  for  a  witness  in 
a  criminal  prosecution  as  if  he  sought  the 
remedy  by  a  civil  action)  and  therefore 
that  upon  an  indictment  for  a  perjury^  upon 
the  statute  he  is  not  a  good  witness, 
although  he  would  have  been  a  good  witness 
upon  an  indictment  at  common  law.  Setf 
abo  Gilb.  Ev.  1 1 1.  Bull  N.  P.  289« 
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was  designed  to  diseounteDanee  the  removal  of  suits  by  certiorari 
wduld  give  the  greatest  encouragement  to  them  that  is  possible,  {d} 
It  seems  also  that  the  prosecutor  of  an  indictment  for  not  repairing  a 
highway,  is  competent,  as  he  cannot  it  seems  be  in  the  result  liable  to 
costs,  (e)  In  prosecutions  against  private  persons  or  corporate  bodies 
for  not  repairing  bridges,  imiabitants  of  counties  may  be  ¥ritnesse8 
by  the  1  Ann.  stat  1,  c.  18,  s.  13.  (/)  Even  before  this  statute  such 
evidence  had  been  thought  admissible  from  necessity,  {g)  In  all 
cases  relative  to  the  Highway  Act,  the  inhabitants  of  a  parish  or 
place,  the  surveyor  and  ower  officers,  are  competent  witnesses  by  the 
5  &  6  Wm.  4,  c.  50,  s.  100.  (A)  Where  pecuniary  penalties  are  di- 
rected to  be  applied  to  the  use  of  the  poor,  or  for  the  benefit  and 
exoneration  of  toe  parish  or  other  place,  the  inhabitants  are  rendered 
competent  witnesses  on  the  trial  of  the  offender,  by  the  27  Geo.  3, 
c  29,  provided  the  penalty  iniposed  by  the  Act  of  Parliament  doe» 
not  exceed  twenty  pounds.  Before  this  act^  an  inhabitant  rated  to 
the  poor  would  have  been  incompetent,  (t) 

In  order  to  provide  against  the  inconvenience  of  excluding  the 
evidence  of  the  inhabitants  at  large  upon  questions  affecting  the 
interests  of  parishes  and  other  distncts,  the  54  Geo.  3,  c.  170,  s.  % 
provided  that  no  inhabitant  rated  or  liable  to  be  rated,  to  any  rates 
of  any  parish,  &c.,  or  executing  or  holding  any  office  therein,  should 
be  incompetent  for  or  against  such  parish,  &&,  in  any  matter  re- 
lating to  such  rates,  or  to  the  boundary  of  such  parish,  &c  &c.  So 
much,  difficulty,  however,  arose  in  the  construction  of  this  act  that  it 
was  considered  expedient  to  pass  the  following  statute,  (j) 

Tlie  3  &  4  Vict.  c.  26,  s.  1,  reciting,  that  "  it  is  expedient  to 
remove  all  doubt  whether  persons  are  by  liiw  competent  to  give 
evidence  in  cases  where  they  have  been  formerly  hela  to  be  disqua- 
lified by  the  liability  to  pay  parochial  rates:*^  enacts,  "  that  from  and 
after  the  passing  of  this  act,  no  person  called  as  a  witness  on  any 
trial  in  any  Court  whatever,  may  and  shall  be  disabled  or  prevented 
from  giving  evidence  by  reason  only  of  such  person  beinff,  as  the 
inhabitant  of  any  parish  or  township,  rated  or  assessed  or  liable  to 
be  rated  or  assessed  to  the  relief  of  the  poor,  or  for  and  towards  the 
maintenance  of  church,  chapel,  or  highways,  or  for  any  other  purpose 
whatever." 

By  sec.  2,  "  no  churchwarden,  overseer,  or  other  officer  in  and 
for  any  parish,  township,  or  union,  or  any  person  rated  or  assessed 
or  liable  to  be  rated  or  assessed  as  aforesaid,  shall  be  disabled  or 
prevented  from  giving  evidence  on  any  trial,  appeal,  or  other  pro- 
ceeding by  reason  only  of  his  being  a  party  to  such  trial,  appeal  or 
other  proceeding,  or  of  his  being  uable  to  costs  in  respect  tnereof. 


(d)  Reg.  t.  Mascot.  10  Mod.  193. 

(e)  Ante,  yo\.  I,  p.  370. 
(/)  i4nte,  vol.  l,p.  406. 
(ff)  Ibid. 

(h)  Ante,yo\.  \,p.  370. 

(0  1  Phil.Ev.  139. 

(j)  The  cases  upon  the  constraction  of 
the  54  Geo.  3,  c.  170,  s.  9,  are  collected, 
1  Phil.  £v.  141,  ef  Meq.  In  Rexr.  Hay  man, 
M.  &  Malk.  401,  Tindal,  C.  J.,  held  on  an 
indictment  for  the  non-repair  of  a  bridge  or 
road,  on  a  liability  ntiotu  tennra,  that 


rated  inhabitants  of  the  parish  wherein  the 
bridge  or  road  was  situated,  were  reoderad 
competent  by  the  54  Geo.  3,  c  170.  But 
in  Rex  o.  Bishop  Auckland,  1  A.  &  £.  744. 
1  M.  &  Rob.  286,  it  was  held  thst  bhabi- 
tants  of  a  district  indicted  for  the  non- 
repair of  a  highway,  were  not  rendered  bj 
that  statute  competent  witnesses  for  the  de- 
fence. This  decision,  however,  seems  to 
be  overmled  by  Doe  d.  Booltbee  o.  Adder- 
ley,  8  A.  &t  E.  502. 
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when  he  shall  be  only  a  nominal  party  to  such  trial,  appeal  or  other 
proceeding  and  shall  be  only  liable  to  contribute  to  such  costs  in 
common  with  other  the  rate-payers  of  such  parish,  township,  or 
union." 

It  has  been  held  that  the  clause  in  this  statute  relating  to  inhabi- 
tants ought  to  receive  the  largest  construction,  and  must  be  extended 
to  owners.  Therefore,  an  owner  of  lands  within  a  parish  is  compe- 
tent to  give  evidence  on  a  prosecution  against  such  parish  for  non- 
repair of  a  highway,  though  he  be  not  a  rated  inhabitant^  the  lands 
being  occupied  by  tenants  who  are  rated  for  them,  (k) 

Whatever  interest  a  witness  may  have  had,  if  he  is  divested  of  it  Removal  of 
by  release  or  payment,  or  by  any  other  means,  when  he  is  ready  to  from^iJJ^*,  "g^ 
be  sworn,  there  is  no  objection  to  his  competency.  (Z) 

It  has  been  already  observed,  that  no  tie  of  relationship  will  create  Husband  and 
an  interest  disqualifying  as  a  witness,  except  that  of  husband  and  ^^^  * 
wife.  They  cannot  be  admitted  to  be  witnesses  either  for  or  against 
each  other;  for,  since  their  interests  are  absolutely  the  same,  they 
cannot  swear  for  the  benefit  of  each  other,  any  more  than  a  man  can 
attest  for  himself;  (m)  therefore,  the  wife  of  a  prisoner  cannot  give  for  eachotb^, 
evidence  for  him,  nor  for  any  one  of  several  others  indicted  with  him 
where  a  joint  offence,  as  a  conspiracy,  is  charged,  and  an  acquittal 
of  all  the  others  would  be  a  ground  of  discharge  for  her  husband,  (n) 
So  also  on  an  indictment  against  several  prisoners,  the  wife  of  one  of 
them  has  been  held  inadmissible  as  a  witness  for  the  others,  if  her 
evidence  has  a  tendency  to  procure  the  acquittal  of  her  husband. 
One  of  several  prisoners,  jointly  indicted  for  burglary,  proposed  to 
call  the  wife  of  another  in  order  to  prove  an  alibi;  hut,  Littledale,  J., 
rejected  her,  for  though  she  only  came  to  speak  as  to  that  prisoner 
being  at  one  place,  which  had  nothing  to  do  with  her  husband  being 
concerned  in  the  offence,  yet  her  evidence  would  go  to  show  that 
the  witness  for  the  prosecution  was  mistaken  as  to  the  prisoner,  for 
whom  she  was  called,  and  then  if  she  was  mistaken  as  to  one  it 
would  weaken  her  evidence  altogether,  and  by  that  means  she  might 
benefit  her  husband ;  and  upon  a  case  reserved,  all  the  Judges  (ex- 
cept Graliam,  B.,  and  Littledale,  J.,)  thought  the  wife  was  not  com^! 
petent  (o) 


(k)  Reg.  p.  Doddington,  1  A.  &  E.  (Q. 
B.  R.W11. 

(/)  1  PhiU.  £v.  156.  I  Stark.  Et.  138, 
where  all  the  authoritiefl  on  this  sabject  are 
collected.  The  cases  which  have  occurred 
on  the  subject  of  releases  in  criminal  pro- 
ceedings related  to  forgery,  and  as  the  9 
Geo.  4,  c.  32,  has  done  away  with  incom- 
petency in  forgery,  it  seems  unnecessary  to 
introduce  those  cases  here.     C.  S.  G. 

(m)  GUb.  Et.  119.  2  Hawk.  P.  C.  c 
46,  8.  70. 

(tt)  j4nte,  p.  696.  So  in  the  case  of  an 
assault,  where  the  cases  of  the  co-defend- 
ants cannot  be  separated.  Rex  v.  Frederick, 
2  Stra.  1095. 

(o)  Rex  V.  Smith,  R.  &  M.  C.  C.  R. 
289.  Mr.  Phillipps,  1  vol.  p.  75,  observes 
on  this  case,  that  it  "must  oc  understood 
as  having  been  decided  ou  its  own  particu- 
lar circumstances,  and  not  as  warranting 
the  conclusion,  that  where  prisoners  set  up 


a  separate  and  distinct  defence,  the  wife 
of  one  prisoner  cannot  in  any  case  be  a 
witness  for  another  prisoner.**  It  seems 
that  in  this  case  there  was  only  one  witness, 
who  identified  the  prisoners:  see  Note,  1 
PhiU.  Ev.  75;  but  m  Rex  p.  Hood,  R.  & 
M.  C.  C.  R.  281,  there  were  six  persons 
at  least  present  at  the  transaction,  and  yet 
the  wife  of  one  of  the  prisoners  was  held 
incompetent  for  the  other  prisoners.  The 
authority  of  these  cases  seems  open  to  some 
doubt,  as  they  infringe  the  rule  that  it  is 
only  where  there  is  a  certain  interest  in  the 
result,  that  the  witness  vi  incompetent,  and 
the  utmost  that  can  be  said  is,  that  in  such 
cases  the  evidence  has  a  tendency  to  pro- 
duce such  a  result  It  is  also  a  great  anow 
maly  that  a  witness  should  be  competent 
for  a  prisoner  if  tried  separately,  but  in- 
competent for  him  if  tried  jointly  with  the 
witness's  husband.    C.  S.  0. 
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And  they  cannot  be  witnesses  against  each  other,  by  reason  of  the 
dissensions  and  distrusts  that  it  would  occasion^  inconsistent  with  the 
happiness  of  married  life  and  the  peace  of  families  ;(|})  and  there- 
fore, on  an  indictment  for  bigamy,  the  first  and  true  wUe  cannot  be 
admitted  to  give  evidence  against  her  husband ;  {q)  but,  after  proof 
of  the  first  marriage,  the  second  wife  may  be  a  witness,  (r)  And 
where  upon  an  indictment  against  Webb,  and  three  other  prisoners 
for  sheep  stealing,  the  counsel  for  the  prosecution  proposed  to  call 
the  wife  of  Webb  to  prove  facts  against  the  other  prisoners,  and 
urged  that  it  was  only  in  cases  where  the  acquittal  or  conviction  of 
one  prisoner  had  a  direct  tendency  to  cause  the  acquittal  or  con- 
viction of  the  other  prisoners  that  Uie  wife  of  one  prisoner  was  in- 
competent to  give  evidence  for  or  against  the  other  prisoners ;  but 
BoUand,  B.,  held  that  the  witness  was  incompetent  {s) 

And  so  strictly  is  this  rule  preserved,  that  in  a  civil  case  Lord 
Hardwicke  would  not  sufier  a  wife  to  give  evidence  for  her  husband, 
even  by  consent  of  the  other  party.  (^)  And  even  after  a  divorce 
by  act  of  Parliament,  the  wife  is  not  competent  in  an  action  wainst 
her  husband  to  give  evidence  of  anything  that  happened  during 
coverture,  (u)  on  the  ground  that  the  confidence  which  subsisted 
between  them  at  the  time  shall  not  be  violated  in  consequence  of 
any  fiiture  separation,  (t?)  The  rule,  however,  must  be  understood 
as  applying  to  cases  where  the  husband  or  wife  are  directly  accused 
of  a  crime,  and  not  as  extending  in  the  same  degree  to  collateral 
suits  or  proceedings  between  thiitl  persons.  It  was,  indeed,  once 
held,  in  Rex  v.  Clivigery  (er)  that  husband  and  wife  in  collateral 
cases  are  not  to  be  permitted  to  give  any  evidence  that  might  even 
tend  to  criminate  each  each ;  for  though  the  evidence  of  the  one 
could  not  be  used  against  the  other  on  a  subsequent  trial  for  the 
ofience,  yet  it  might  lead  to  a  criminal  charge,  and  cause  the  other 
to  be  apprehended.  And  the  principle  of  that  decision  would  ex- 
tend to  prevent  the  one  firom  Ming  called  to  contradict  the  other ; 
for  the  tendency  of  the  evidence  of  the  latter  witness  would  be  to 
prove  the  former  guilty  of  perjuiy.  (x)  But  the  rule  laid  down  in 
the  case  of  Jtex  v.  Climger,  was  much  discussed  in  the  case  of 
Hex  V.  All  Saints^  Worcester^  {y)  in  which  the  Court  of  King  s 
Bench  was  of  opinion,  that  it  had  been  expressed  in  terms  too  laige 
and  general ;  and  held,  that  where  the  eviaence  of  the  wife  did  not 
directly  criminate  the  husband,  (as  in  a  proceeding  relating  to  other 
matters,  and  not  to  any  criminal  chaige  against  him,)  and  never 
could  be  used  against  him,  nor  could  he  ever  be  affected  by  the 
judgment  of  the  Court  founded  upon  such  evidence,  she  was  a 
competent  witness. 


(p)  Glib.  Ey.  119.  2  Hawk.  P.  C. 
c.  46,  s.  70.  Barker  v.  Dixie,  Cas.  temp. 
Hardw.  264. 

iq)  Ante,  woL  1,  p.  218. 

(r)  Ibid.  Wells  v.  Fisher,  1  M.  & 
Rob.  99. 

(«)  Rez  0.  Webb,  Bnsbell,  J.,  and  T. 
Croome,  Gloucester,  Spr.  Ass.  1830. 
MSS.    C.  S.  G. 

(/)  Cas.  temp.  Hardw.  264. 

(tt)  Monroe  r.  Twisleton,  Peake  Ev. 
A^ndix.    So  a  widow  cannot  be  called 


by  the  defendant  to  disclose  oov 
between  herself  and  her  late  husband,  m  an 
action  hj  his  executors.  Doker  r.  Haslcr, 
R.  &  M.  N.  P.  R.  198,  ruled  by  Beit, 
C.  J.  But  see  Beyeridge  v.  Miuter,  1 
Carr.  &  P.  364. 

(0)  By  Lord  Ellenboroogh,  in  A 
Rinnaird,  6  East,  192. 

(w)  2  T.  R.  263. 

(*)  2  T.  R.  268. 

(y)  6  M.  &  &  194. 


c. 
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So  where  upon  the  trial  of  an  appeal  a  pauper  proved  his  marriage  Rex  o.  Bath, 
with  K^  and  M.  B.  was  then  called  by  the  other  side  to  prove  that  ^<^ 
she  had  previously  been  married  to  the  pauper;  it  was  held  that  she 
was  competent  for  this  purpose^  as  notiiing  that  was  said  by  her  in 
this  case,  nor  any  decision  of  the  Court  of  Sessions  founded  upon  her 
testimony,  could  afterwards  be  received  in  evidence  to  support  an 
indictment  against  her  husband  for  bigamy,  {w) 

But  where  on  an  indictment  for  steahng  wheat,  Eliza  Ellis  was  A  wife  b  not 
called  on  the  part  of  the  crown  to  prove  that  her  husband,  who  had  competent  to 
absconded,  had  been  present  when  the  wheat  was  stolen,  and  that  ^^er  com- 
she  saw  him  deliver  it  to  the  prisoner ;  Taunton,  J.,  doubted  whether  mitted  a  felony 
she  could  be  so  examined,  as  her  evidence  miffht  be  used  as  a  "^.^'^^^ 
ground  of  convicting  her  husband  by  causing  a  diai^ge  to  be  made  ^^  ^^  ^^ 
gainst  him.     The  two  preceding  cases  were  then  cited.    Taunton, 
JT,  '^  I  am  affainst  breaking  down  the  rules  of  law.    My  opinion  is  to 
adhere  to  me  rule  laid  down  by  Lord  Hale,  {x)    In  Rex  v.  All 
Saints,  Worcester,  at  the  time  when  the  witness  was  examined,  there 
"•was  nothing  in  her  evidence  to  criminate  her  husband.     Here  it  is 
sought  to  make  the  woman  charge  her  husband,  not  obliquely,  but 
directly  and  immediately."    Having  consulted  Littledale,  f.,  the 
learned  Judge  added,  *^  We  both  agree  in  opinion  that  the  witness  is 
incompetent.     We  think  Rex  v.  All  Saints,  Worcester,  very  distin- 
guishaole.     There  at  the  time,  when  the  wife  was  examined,  there 
was  nothing  in  her  evidence  to  criminate  her  husband.     Here  the 
evidence  would  directly  charge  the  husband  with  being  a  principal, 
and  although  there  is  no  prosecution  pending,  her  evidence  cannot 
but  fiicilitate  an  accusation  against  her  husband.     Now,  the  law  does 
not  allow  the  wife  to  ffive  evidence  against  her  husband,  and  it  is 
quite  consistent  with  mat  principle  that  this  evidence  should  not 
be  received."  (y) 

Where,  however,  the  husband  has  either  been  convicted  or  ac*  Unless  he  has 
quitted  of  the  same  felony,  respecting  which  the  wife  is  called  as  a  *>««"  convicted 
witness,  she  is  competent  to  be  examined.     Thus,  on  an  indictment  of  su^'felony. 
for  sheepHstealing,  the  wife  of  a  person,  who  had  been  previously 
convicted  of  stealing  the  same  sheep,  was  held  a  competent  witness 
for  the  prosecution.  (2)    And  in  ThurteWs  case  TAx^.  Probert  was  - 
examined  as  a  witness  against  Thurtell  after  her  husband  was  ac- 
quitted, (a) 

And  the  reasoning,  upon  which  the  decision  in  Rex  v.  AU  Saints,  '^^i""*^  ** 
Worcester,  was  founded,  is  equally  strong  to  show,  that  one  may  be  ^^^^h**' 
called  as  a  witness  to  disprove  what  has  be^n  stated  by  the  other,  other. 
and  that  either  the  party  who  has  called  the  one,  or  tne  opposing        • 
party,  may  call  the  other  for  the  purpose  of  contradicting.  (6)     The  Tbair  decla- 
declarations  of  the  husband  or  wife  are  subject  to  the  same  rule  as  ntions. 
their  evidence,  (c) 

(v)  Rex  o.  Bafhwick,  2  B.  &  Ad.  639.  Hale,  P.C.279, 1  Hale,  P.  C.  301.  C.  S.  G. 

The  Gonrt  doubted  whether  the  compe-  (y)  Rex  v.  George  Gleed,  Gloucetter 

tencjr  of  a  witness  ooold  depend  upon  the  Lent  Ass.  1832.  MSS.    C.  S.  G. 

maruialling  the  evidence,  or  the  staff e  of  (z)  Reg.  v.  Vniliams,  8  C.  &  P.  284. 

the  cause  at  which  the  witness  was  cauled.  Alderson,  B. 

See  Peat's  case,  ante,  1  vol.  218.  (a)  Per  Alderson,  B.^ibtd. 

(f)  I  am  not  aware  of  the  passage  re-  (6)  1  Phill.  Et.  80,  7th  ed. 

ferred  to  by  tha  learned  Judge,  but  see  2  (c)  I  Phill.  £v.  76. 


984 

Exceptions. 


Abdactioo. 


Of  Ewdence. 


[book  rr. 


Wakefield's 
case. 


Indiotment  for 

fBonal  vio- 
eDce. 


pel 
iei 


Upon  an  indictment  for  forcible  abduction  and  marriage  of  a 
woman,  she  may  be  a  witness  for  the  crown,  {d)  or  the  prisoner ;  [e) 
but  this  is  rather  a  case  which  does  not  fail  within  the  general 
rule,  than  an  exception  to  it ;  for  she  is  not  legally  his  wife,  a  con- 
tract obtained  by  force  having  no  obligation  in  law.  (/)  Indeed,  if 
the  actual  marriage  is  valid,  (as  where  the  woman  after  abduction 
consents  to  the  marriaee  voluntarily,  and  not  induced  by  any  pre- 
cedent menace,)  or  if  the  marriage  has  been  ratified  by  subeequent 
voluntary  cohabitation,  it  has  been  said  she  is  not  competent  vx  of 
against  the  prisoner,  {a)  But  there  are  very  considerable  authorities 
to  the  contrary,  (/i)  And  in  a  late  case  where  the  defendants  were 
indicted  for  a  misdemeanor  in  conspiring  to  carry  away  a  young^ 
lady,  under  the  age  of  sixteen,  from  the  custody  appointed  by  her 
father,  and  to  cause  her  to  marry  one  of  the  defendants ;  and,  in 
another  count,  for  conspiring  to  take  her  away  by  force,  being  an 
heiress,  and  to  marry  her  to  one  of  the  defendants ;  Hullock,  B., 
was  of  opinion  that,  even  assuming  the  young  lady  to  be  at  the  time 
of  the  trial  the  lawful  wife  of  one  of  the  defendants,  she  was  a  com- 
petent witness  for  the  prosecution,  although  there  was  no  evidence 
to  support  that  part  of  the  indictment  which  chaiged  force,  (i) 

The  wife  is  also  admitted  as  a  witness  against  her  husband,  ex 
necessitate,  in  a  prosecution  of  him  for  offences  against  her  per- 
son, (j)  So  her  dying  declarations  are  admissible  against  him  in 
the  case  of  muraer.  (k)  In  an  indictment  of  Wuliam  White- 
house,  at  Stafford,  upon  Lord  Ellenbqrough's  act,  fiir  shooting  at 
his  wife,  she  was  admitted  as  a  witness  for  the  prosecution  by 
Garrow,  B.,  after  consulting  Holroyd,  J.,  upon  the  around  of  the 
necessity  of  the  case ;  and  Mr.  J.  Holroyd  sent  Mr.  B.  Garrow 
the  case  of  Rex  v.  Jogger,  Yorkshire  Assizes,  1797,  where  the  hus- 
band had  attempted  to  poison  his  wife  with  a  cake  in  which  arsenic 
was  introduced,  and  the  wife  was  admitted  to  prove  the  fact  of  the 
cake  having  been  siven  her  by  her  husband ;  and  Mr.  J.  Rooke 
afterwards  delivered  the  opinion  of  the  twelve  Judges,  that  the 
evidence  had  been  rightly  admitted.  Mr.  J.  Holroyd,  however, 
said,  he  thought  the  wife  could  only  be  admitted  to  prove  facts 
which  could  not  be  proved  by  any  other  witness.  (/)  So  on  an 
indictment  against  a  man  for  beating  his  vrife,  she  was  held  com** 
petent  (m)  And  the  wife  is  always  permitted  to  swear  the  peace 
against  her  husband.  (»)  And  her  affidavit  has  been  permitted  to 
be  read  on  an  application  to  the  Court  of  King's  Bench  for  an  infor- 
mation against  the  husband  for  an  attempt  to  uke  her  away  by  force 


(d)  Gilb.  Et.  120.  1  Hale  P.  C.  301, 
302.    2  Hawk.  e.  46,  s.  78. 

(e)  Rex  o.  Perry,  at  Bristol,  1794,  cited 
by  Abbott,  C.  J.,  in  Rex  v.  Serjeant,  R.  & 
M.  N.  P.  C.354. 

(f)  Gilb.  Ev.  120.  1  Hale  P.  C.  302. 
Bull.  N.  P.  2fl6. 

(ff)  I  Hale  P.  a  302.  I  Pbill.  Ev.  84, 
7th  ed.     2  Stark.  Ev.  553. 

(A)  4  Blac.  Com.  209.  1  East  P.  C. 
c.  11,  8.  5.    j4nte,  vol.  1,  710. 

(O  Rex  V.  Wakefield,  see  the  trial,  pub- 
lished by  Murray,  p.  257.  2  Lewin,  1  and 
279. 

(>)  Lord  Audley's  case,  1  St.  Tr.  393. 


Thb  case  has  been  denied  to  be  law,  but 
is  now  established  by  the  higfaeit  aotho- 
rities.  1  Hale  P.  C.  301.  2  Hawk  P.  C. 
c.  46,  s.  77.  Ball.  N.  P.  287.  Rex  «. 
Serjeant,  R.  &  M.  3j4.  Reg.  o.  Jelly, 
man,  8  C.  &  P.  604,  ante,  toL  1,  p>  699. 

VA)  Woodcock's  case,  1  Leach,  500. 
Johns*  case,  ibid,  504,  n.  (a). 

</)  See  Reg.  v.  Pearce,  9  C.  &  P.  667. 
S.P. 

(m)  By  Lord  Raymond  on  the  aBtbarity 
of  Lord  Audley's  case.  Rex  «.  Asirc^  1 
Stra.  633.    Bull.  N.  P.  287. 

(n)  Bull.  N.  P.  287. 
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after  articles  of  separation ;  and  it  ^ould  be  strange  to  permit  her  to 
be  a  witness  to  ground  a  prosecution,  and  not  afterwards  to  be  a 
witness  at  the  trial  (o)  And  it  seems  to  be  now  settled,  that  in  all 
cases  of  personal  injuries  committed  by  the  husband  and  wife  against 
each  other,  the  injured  party  is  an  admissible  witness  against  the 
other,  {p) 

But  this  rule  seems  to  be  confined  to  cases  where  the  charge  affects  Not  compe. 
the  liberty  or  the  person  of  the  wife.     Thus  it  has  been  decided,  ^^J^^-^ 
that  in  an  indictment  for  a  conspiracy  in  procuring  a  lady,  then  a  no  personal 
ward  in  Chanceiy,  to  marry,  the  wife  was  not  a  good  witness  for  injury. 
one  of  the  co-defendants,  if  her  evidence  misht  enure  to  the  ac- 

2uittal  of  her  husband ;  {a)  and  since  she  coula  not  be  admitted  in 
tvour  of  her  husband,  it  follows  necessarily  that  she  could  not 
be  a  witness  against  him.  (r)  So  on  an  indictment  a^inst  the 
wife  of  W.  S.  and  others,  for  a  conspiracy  in  procuring  W.  S.  to 
marry,  Abbott,  C.  J.,  refused  to  admit  W.  S.  as  a  witness  in  support 
of  the  prosecution,  {s) 

In  the  case  of  high  treason  it  has  been  said,  that  a  wife  shall  be  l^igh  treason. 
admitted  against  her  husband,  because  the  tie  of  allegiance  is  more 
obligatory  man  any  other :  {t)  but  there  are  high  authorities  to  the 
contrary,  {u) 

Whether  a  woman  who  has  cohabited  with  a  man  as  his  wife,  but  Competency  of 
who  is  ready  to  swear  she  is  not  married  to  him,  will  be  allowed  to  Jg'J^^JJ^,  '^"* 

SVe  evidence  on  the  part  of  the  man,  has  been  considered  a  doubt- 
1  question,  (r)  On  a  trial  for  foigeiy.  Lord  Kenyon  refused  to 
admit  a  woman  as  witness  for  the  pnsoner,  whom  in  the  course  of 
the  trial  he  had  frequently  alluded  to  as  his  wife,  but  afterwards,  on 
hearing  an  objection  taken  to  her  competency,  denied  that  they 
were  in  fact  married,  {w)  But  it  seems  now  to  be  settled  that  the 
rule  relates  to  persons  who  have  entered  into  the  relation  of  husband 
and  wife ;  and  does  not  extend  to  those  who  not  beingmarried  have 
lived  together  and  cohabited  as  man  and  wife,  {x)  Thus,  where  a 
woman  nad  been  married  to  a  man,  whom  she  had  not  seen  for 
thirty  years,  and  then  married  again,  but  afterwards  found  that  the 
man  she  had  first  married  was  auve ;  as  the  second  marriage  was  a 
mere  nullity,  she  was  held  competent  to  give  evidence  of  statements 
made  by  her  second  husband  during  the  time  they  cohabited,  (y) 
So  a  kept  mistress,  who  has  passed  oy  the  name  and  appeared  m 
the  world  as  the  wife  of  her  protector,  has  been  held  to  be  a  com- 
petent witness  for  him.  (z) 


(o)  Lady  Lawley's  caae.  Bull.  N.  P. 
287. 

(p)  1  East,  P.  C.  c.  11,  8.  5,  p.  455. 
In  the  Wakefielda'  case,  p.  257,  Mullock, 
B.,  said,  '*  I  take  it.  it  is  quite  clear  now, 
that  a  wife  is  a  competent  witness  against 
her  husband  in  respect  of  any  charge  which 
affects  her  liberty  and  person." 

(9)  Rex  0.  liocker,  5  Esp.  107. 

(r)  Rex  V.  Serjeant,  R.  &  M.  354. 

(«)  Rex  V,  Seijeant,  R.  &  M.  N.  P. 
R.  352.  Bnt  it  is  not  necessary,  it  should 
seem,  that  there  should  be  force  employed, 
in  order  to  make  the  husband  or  wire  com- 
petent. In  the  case  of  the  Wakefields 
before  mentioned,  for  abduction,  Hullock, 


B.,  was  of  that  opinion,  and  he  mentioned 
that  he  had  seen  a  report  of  the  case  of 
Rex  V.  Perry,  tried  before  Oibbs,  C.  J., 
as  recorder  of  Bristol,  where  the  wife  was 
held  competent,  and  that  no  force  was  used 
in  the  abauction  in  that  case. 

(0  Bull.  N.  P.  286.    GUb.  E?.  120. 

(«)  1  Hale  P.  C.  301.     1  Brown.  47. 

(t;)  Campbell  9,  Twemlow,  1  Price  81. 

(w)  Per  Richards.  B.,  1  Price,  83. 

(*)  1  Phill.  Ev.  69. 

(y)  Wells  p.  Fletcher,  5  C.  &  P.  12. 
S.  C.  as  Wells  v.  Fisher,  I  M.  &  Rob.  99. 

(z)  Batthews  v,  Oalindo,  4  Bingh.  R. 
610. 
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In  the  case  of  Hex  v.  Perry,  Gribbs,  C.  J.^  stated^  that  he  could 
see  no  distinction  between  admitting  a  wife  for  and  against  her 
husband.  "  The  King  v.  Perry/*  said  Abbott,  C.  J.,  m  Bex  v. 
Serjeant,  {a)  "was  much  talked  fUK>ut  at  the  time,  and  Chief  Justice 
Gibbs  expressed  his  surprise  that  any  doubt  should  have  been  en- 
tertained, that  a  wife  was  in  all  cases  a  competent  witness  for  her 
husband,  when  admissible  aeainst  him." 

Anciently  the  rule  was,  that  if  there  were  any  objection  to  the 
competency  of  a  witness,  he  should  be  examined  on  the  voire 
dire,  {b)  and  it  was  too  late  after  he  was  sworn  in  chief,  (c)  But 
for  the  convenience  of  the  Court,  and  the  furtherance  of  justice, 
(as  the  incompetency  may  not  at  first  be  su^)ected,)  the  rule  is  now 
so  far  relaxea,  that  if  it  is  discovered  dunng  any  part  of  the  wit- 
ness's examination,  or  even  after  his  cross-examination,  that  he  b 
interested,  the  objection  may  be  taken,  and  his  evidence  will  be 
struck  out.  (d)  But  it  seems  that  the  objection  comes  too  late  after 
the  witness  has  left  the  box,  (e)  and  it  has  been  held  that  after  a 
witness  has  been  dismissed  without  any  objection  to  his  competency, 
it  is  not  allowable  to  call  a  witness  to  prove  his  incompetency.  (/) 
With  respect,  however,  to  the  power  of  questioping  a  witness  for 
the  purpose  of  discovering  his  incompetency,  there  is  still  a  material 
difference,  which  will  presently  be  pointed  out,  between  an  exami- 
nation on  the  voire  dire,  and  one  after  the  witness  has  been  swom 
in  chief. 

The  party  aoainst  whom  a  witness  is  called,  may  examine  him 
respecting  his  mterest  on  the  voire  dire,  or  may  call  another  wit- 
ness, and  produce  other  evidence  in  support  of  the  objection,  (g) 
The  old  rule  is  said  to  have  been,  (A)  tnat  if  the  witness  were  ex- 
amined by  the  opposite  party  as  to  the  &ct  of  the  objection,  and 
denied  it  upon  his  oath,  the  party  would  not  be  at  liberty  to  call 
afterwards  another  witness  to  prove  it,  in  order  to  repel  him  fitxn 
giving  evidence,  unless  the  other  side  acquiesced.  But  the  modem 
and  more  convenient  practice  seems  to  be,  that  if  the  fact  of  incom- 
petency is  satisfactorily  proved,  the  witness  will  be  incompetent. 


(a)  R.  &  M.  N.  P.  R.  354. 

{h)  The  voire  dire  is,  when  it  is  prayed 
upon  a  trial  at  law,  that  a  witness  may 
(previously  to  his  giving  evidence  in  the 
cause)  be  swom  to  tpeak  the  truth,  (in  old 
French,  voire  dire,)  whether  he  shall  lose 
by  the  matter  in  controversy.  Blount*s 
Law  Dictionary. 

(c)  Tomer  9.  Pearte,  1  T.  R.  719. 

(d)  1  Phill.  Ev.  153.  Turner  v.  Pearte, 
1  T.  R.  720.  Howell  v.  Look,  2  Campb.  16. 
Stone  9.  Blackburn,  1  Esp.  37.  Perigal  v, 
Nicholson,  Wightw.  64.  But  where  upon  a 
trial  for  high  treason  it  appeared,  after  a  wit- 
ness had  been  examined  for  the  Crown, 
without  objection  on  the  part  of  the  pri- 
soner, that  he  had  been  misdescribed  in  the 
list  of  witnesses,  which  is  required  by  the 
7  Ann.  c.  21,  s.  14,  to  be  given  to  the  pri- 
soner previous  to  his  trial,  the  Court  would 
not  permit  the  evidence  of  the  witness  to 
be  strack  out ;  but  said,  the  objection  ought 
to  have  been  taken  in  the  first  instance ; 
otherwise  a  party  might  take  the  chance 


of  gettinff  evidence  which  he  liked,  or  if  be 
disliked  Uie  testimony,  he  might  thou  get  rid 
of  it  on  the  ground  of  misdescription.  Bex 
V.  Watson,  2  Stark.  N.  P.  C.  158.  And 
upon  this  ground,  Mr.  Starkie  expresses 
his  opinion,  that  a  party  who  is  oo^ninnt 
of  the  interest  of  the  witness  at  the  tune  be 
is  called,  is  bound  to  make  his  dbjeetno  'm 
the  first  instance.  1  Stark.  Ev.  137 ;  and 
see  1  Phill.  Ev.  154,  note  (3),  and  Harts- 
home  9.  Watson,  5  Bing.  N.  C.  477. 

(e)  1  PhiU.  Ev.  153.  BeednDg  r. 
Oower,  Holt  N.  P.  R.  314. 

(/)  Dewdney  v,  Pklmer,  4  M.  &  W. 
664. 

(g)  Per  Hullock,  B.,  Wakefield^  case, 
p.  157.     2  Lew.  279. 

(A)  By  Lord  Hardwicke  in  Lord  Lovatis 
case,  9  St  Tr.  647.  See  also  the  obser. 
vations  of  Parker,  C.  J.,  in  Rex  v.  MosoaC, 
10  Mod.  193,  in  which  case  it  was  asserted, 
but  overruled,  that  in  criminal  cases  there 
could  be  no  examination  on  the  voire  dire. 
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although  he  may  have  ventured  to  deny  it  on  the  voire  dire,  (t)  It  How  repelled, 
has  been  said  that  if  the  opposite  party  raise  the  objection  of  in- 
terest by  independent  evidence^  and  without  putting  a  question  to 
the  witness,  then  the  party  who  has  called  him  6annot  be  allowed  to 
put  a  question  to  him  in  order  to  repel  the  objection,  (k)  but  this 
seems  to  be  incorrect  (Q 

An  examination  on  the  voire  dire  is  allowed  to  be  conducted  ^^^^^^  ^^ 
without  strict  regard  to  the  general  rule  of  evidence,  which  requires  ^ire  doire. 
the  best  possible  proof  of  a  fact,  and  admits  no  other.  Tnus  a 
witness  may  be  examined  as  to  the  contents  of  a  written  document 
without  a  notice  to  produce ;  (m)  for  the  party  objecting  could  not 
know  previously  that  the  witness  would  be  called,  and  consequently 
might  not  be  prepared  with  the  best  evidence  to  establish  his  objec- 
tion, (n)  Ana  the  same  relaxation  is  allowed  in  removing  an  ob- 
jection of  incompetency  as  in  raising  it  Thus,  where  in  an  action 
brought  by  a  chartered  company,  a  witness  for  the  plainti£&  ad- 
mitted, on  the  voire  dire^  that  he  had  been  a  freeman  of  the  com- 
pany, but  added  that  he  was  then  disfemchised ;  Lord  Kenyon 
ruled,  that  it  was  not  necessary  to  prove  the  disfi*anchisement  by 
the  regular  entry  in  the  company's  books,  and  that  the  witness  was 
competent  (o)  So  where  a  witness  was  objected  to  as  next  of  kin 
in  an  action  by  an  administrator,  but  on  re-examination  answered 
that  he  had  released  all  his  interest,  this  was  held  by  Lord  Ellen- 
borough  to  remove  the  objection,  (i?) 

But  it  is  only  on  the  voire  dire  tnat  the  general  rules  of  evidence 
are  thus  relaxed,  for  although  objections  to  the  competency  of  a 
witness  may  now  be  made  at  any  stage  of  the  trial,  yet  they  are  not 
to  be  attended  with  the  privileges  of  an  examination  upon  the  voire 
dire.  Thus  a  witness  cannot  be  cross-examined,  for  the  purpose  of 
shewing  him  incompetent^  as  to  what  interest  he  takes  under  a  wiU, 


(«)  1  Phill.  £▼.  154.  In  several  cases 
it  seems  to  have  been  considered  that  it  is 
in  the  discretion  of  the  Judge  whether  other 
evidence  should  be  called  to  support  the 
objection  before  the  witness  is  examined. 
And  if  the  Judge  refuse  to  allow  it  to  be 
then  given,  it  seems  that  it  may  be  riven  as 
part  of  the  case  of  the  party  raising  the 
objection,  and  if  it  supiwrt  the  objection, 
then  the  evidence  of  the  witness  objected  to 
may  be  struck  out  of  the  notes.  Rex  o. 
Wakefield,  note  (a)  M.  &  MaUc.  197. 
Jones  o.  Fort,  M.  &  Malk.  196.  In  this 
case  the  question  was  whether  the  defendant's 
examination  taken  under  a  commission  of 
bankrupt  was  admissible,  and  Lord  Tenter- 
den,  C.  J.,  refused  to  allow  evidence  to  be 
given  tending  to  show  that  from  the  mode 
of  taking  it,  and  the  state  of  the  defendant's 
health,  it  was  inadmissible,  before  the  exami- 
nation was  read,  but  held  that  it  might  be 
received  in  the  defendant's  case,  and  if  the 
objection  was  supported,  the  evidence  might 
be  struck  out.  It  certainly,  however,  is 
much  the  more  convenient  course,  as  well 
for  the  purpose  of  saving  time,  as  to  prevent 
the  jury  from  being  influenced  by  inadmis- 
sible evidence,  to  receive  the  evidence  be- 
fore   the    examination    of   the    witness. 

c.  s.  o. 


(h)  1  Phil.  Ev.  123, 6th  ed. 

(0  See  Bunter  v.  Warre,  1  B.  &  C. 
689,  per  Bailey,  J.,  and  Hsrtshome  v. 
Watson,  «iipra,  note  ((f). 

(m)  Howell  v.  Locke,  2  Camph.  15. 

(»)  But  if  the  witness  produces  the 
instrument,  on  which  the  objection  to  his 
competency  rests,  it  ought  to  be  read. 
By  Abbott,  C.  J.,  Butler  v.  Carver,  2  Stark. 
R.  434. 

(o)  Butchers*  Company  v.  Jones,  1  Esp. 
162.  See  also  Botham  r.  Swingler,  I  Esp. 
164.  S.  C.  Peake  N.  P.  C.  219.  where 
the  witness  was  allowed  to  remove  an  objec- 
tion of  interest  raised  on  the  voire  dire  by 
his  own  statement  that  he  had  become  a 
bankrupt,  and  hb  estate  had  been  assigned. 
See  also  Rex  v.  Gisbum,  15  East,  57. 
So  where  a  bankrupt,  called  as  a  witness, 
stated  on  the  voire  dire  that  he  had  obtained 
his  certificate  and  released  his  assignees. 
Park.  J.  A.  J.,  held  him  competent,  without 
production  of  the  release.  Carlisle  v. 
Eady,  1  Carr.  &  P.  234.  See  also  Bunter  v. 
Warre,  1  B.  &  C.  689* 

(p)  Ingram  t>.  Dade,  Ma,  1  Phill.  Ev. 
155.  Lunniss  v.  Row,  10  A.  &  E.  606, 
overruling  Goodhay  v.  Hendry,  M.  & 
Malk.  319,  and  a  case  in  a  note,  ibid.,  321 . 
See  1  Phill.  Ev.  156. 
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for  the  will  itself  should  be  produced,  {a)  So  where  a  party,  who 
calls  a  witness,  attiempts  to  remove  the  objection  by  other  independ- 
ent proof,  and  not  on  the  voire  dire^  he  will  then  be  subject  to  all 
the  general  rules  of  evidence.  Thus  where  an  objection,  on  the 
ground  of  interest,  had  been  raised  by  the  defendant  to  a  witness 
of  the  plaintiff,  who  called  another  to  prove  that  the  former  wit- 
ness had  been  released,  it  was  held  that  he  could  not  be  allowed  to 
speak  of  the  contents  of  the  release,  but  the  release  itself,  if  not 
lost  or  destroyed,  must  be  produced,  (r)  So  where  the  objection  is 
not  raised  on  the  voire  dire^  but  appears  in  evidence  in  any  other 
manner,  the  other  party  in  answenng  it  is  bound  by  the  usual  rules 
of  evidence,  (s) 
Judge  or  jury  It  is  no  exception  against  a  person  ^ving  evidence  for  or  against 
competent        ^  prisoner,  that  he  is  one  of  the  judges  or  jurors  who  is  to  try 

him.  (t)  And  in  the  case  of  Hacker,  two  of  the  persons  in  the 
commission  for  the  trial,  came  off  from  the  bench,  and  were  sworn, 
and  gave  evidence,  and  did  not  go  up  to  the  bench  again  during  his 
trial  (tf) 

(q)  Howell  V,  ]Lock,  2  Campb.  14.  C.  165,  bj  Lord  Renyon. 

(r)  Corking  v.  Jarrard,  1  Campb.  37.  (t)  2  Hawk.  P.  C.  o.  46,  a.  83. 

(«)  Botham  v,  Swingler,  1  l^p.  N.  P.  («)  Ibid. 
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Whbbe  upon  an  indictment  for  larceny,  it  appeared  that  the  prisoner,  Page  3^ 
who  was  the  servant  of  the  prosecutor,  had  taken  corn  to  gire  to  his 
master's  horses,  under  precisely  similar  circumstances  to  those  which 
occurred  in  Rex  v.  MorjU^  Russ.  &  Ry.  307 ;  Patteson,  J.^  held  that  it 
was  larceny,  and  after  consulting  Cresswell,  J.,  thought  Rex  v*  Morfit 
too  recently  decided  by  a  large  majority  of  the  Judges  to  take  the  opinion 
of  the  Ju(^es  again  upon  th&  point.     {Reg.  v.  HandUyy  1  C.  &  Mars. 

Where  a  wife  was  indicted  for  stealing,  and  her  husband  for  receiving  Piigc  18. 
a  five  pound  note,  and  it  appeared  that  the  daughter  of  the  prisoners 
and  another  little  girl,  while  walking  in  a  street,  saw  the  five  pound  note 
on  the  ground,  and  the  prisoner's  daughter  picked  it  up,  and  gave  it  to 
her  companion ;  atid  the  prisoner's  daughter  on  returning  home  told  hei" 
mother  of  the  circumstance,  who  thereupon  went  to  the  house  where  the 
other  girl  lived,  and  said  to  her,  ''  Where  is  that  note  which  our  Mary 
picked  up  ?**  and  upon  its  being  given  to  her^  she  went  away  with  it,  and 
gave  it  to  her  husband,  who  converted  it  at  once  into  money ;  and  when 
inquiry  was  made  for  tibe  note,  both  the  prisoners  denied  idl  knowledge 
of  the  circumstances.  Coleridge,  J.,  said,  *'  A  man  who  loses  anything, 
does  not  thereby  lose  his  property  in  it,  and  the  finder  is  bound  to 
restore  it  to  the  owner  if  possible ;  and  if  he  keep  it  when  he  thinks  it 
is  only  lost  by  the  owner,  it  is  larceny  in  him.  If  the  property  be  found 
when  it  is  abandoned  by  the  owner,  it  is  his  own  who  finds  it.  If  the 
property  be  lost,  but  not  abandoned,  and  if  the  finder  find  it  with  intent 
to  restore  it,  but  afterwards  appropriate  it^  he  does  not  commit  larceny 
in  the  first  instance.  Ignorance  of  the  law  cannot  excuse  any  person  ; 
but  at  the  same  time,  when  the  question  is,  with  what  intent  a  person 
takes,  we  cannot  help  looking  into  their  state  of  mind ;  as  if  a  person 
takes  what  he  believes  to  be  his  own,  it  is  impossible  to  say  that  he  is 
guilty  of  felony.  The  wife  might  think  that  she  had  a  right  to  the  note^ 
in  consequence  of  her  daughter  having  picked  it  up ;  and  if  she  acted 
openly,  you  must  say  that  she  took  the  note  from  the  other  little  girl  in 
ignorance  of  the  continuing  rights  of  the  owner.  It  is  impossible  almost 
to  think  that  she  supposed  the  owner  to  have  intentionally  abandoned 
the  note,  but  yet  she  might  have  thought  that  her  daughter,  having  first 
picked  it  up,  had  a  right  to  it,  and  a  right  prior  to  that  of  the  other  girl, 
who  first  saw  it ;  and  thinking  so,  she  might  have  gone  and  made  the 
demand  for  it,  as  if  she  had  said,  *'  You  have  Mary*s  note,  give  it  up.'' 
Under  these  circumstances  she  could  not  be  guilty  of  larceny.  But 
then  the  conduct  of  the  parties  subsequently  is  to  be  considered."  {Reg* 
V.  Reed,  I  C.  &  Mars.  306.)  In  the  course  of  the  case,  the  learned 
Judge  also  said,  "  If  the  circumstances  under  which  property  is  found 
be  such  that  the  ownership  has  been  abandoned,  the  thing  is  honum 
vacanSf  and  any  one  may  take  it ;  but  if  the  ownership  be  not  abandoned, 
the  thing  is  not  the  property  of  the  finder ;  if  in  addition  to  this,  the 
person  who  finds  it  shews  no  intention  to  find  out  the  owner^  or  to  return 
it,  that  person  is  guilty  of  larceny." 

Note  (b)  add  «  S.  C.  1  C.  &  Mars.  593."  p^^^  g^^ 


990  Addenda. 

rage  99.  Whete  a  knife  was  stolen  from  the  dead  body  of  R.  S.  Kington,  lying 

on  a  road  in  the  diocese  of  Worcester,  and  the  last  place  of  his  residence 
was  at  Tewkesbury,  in  the  diocese  of  Gloucester,  but  it  was  stated  by 
his  father  that  he  believed  that  the  deceased  had  left  Tewkesbury  with 
a  Tiew  of  cominff  to  live  with  him,  and  he  did  not  know,  of  his  own 
knowledge,  whether  or  not  the  deceased  had  given  up  his  lodgings  at 
Tewkesbury ;  Patteson,  J.,  held  that  the  property  in  the  knife  was  well 
laid  in  the  Bishop  of  Worcester.     (Reff.  v.  Ttppin^  1  C.  &  Mars.  545.) 

Page  105.  A  clerk  of  a  joint  stock  banking  company,  established  under  die 
7  Geo.  4,  c.  46,  may  be  convicted  of  embezzling  the  money  of  the  com- 
pany, although  he  is  a  shareholder  and  partner  in  the  company*  [Reg, 
V.  Atkineon,  1  C.  &  Mars.  526.    All  the  Judges.) 

Where  an  indictment  in  some  counts  stated  that  the  prisoner  was 
**  employed  as  clerk  to  J.  T.,  one  of  the  public  officers  of  the  Carlisle 
and  Cumberland  Banking  Company^  and  in  the  returns  made  to  the 
stamp-office  under  the  7  Geo.  4,  c.  46,  s.  4,  *'  the  true  name,  dtle^  and 
firm  of  the  copartnership"  was  stated  to  be  ''  The  Carlisle  and  Cumber- 
land Joint  Stock  Bank ;  but  the  usual  and  only  name  employed  by  the 
company  in  their  dealings  was  '^  The  Carlisle  and  Cumberland  Banking 
Company ;"  and  they  were  so  described  in  a  bond  of  the  prisoner  to  the 
Company,  which  was  given  in  etidence ;  it  was  held  that  there  was  no 
variance.     {Reg,  v.  Atkineony  supra,) 

Although  the  3  &  4  Vict  c.  Ill,  inaccurately  recites  the  title  d  the 
I  h2  Vict  c.  96,  yet  the  latter  act  is  extended  by  the  former.  {Reg, 
Vt  Atkinsony  supra,) 

Where,  upon  an  indictment  against  the  prisoner  for  stealing  a  lOL 
note,  the  property  of  William  Shildrick,  his  master,  it  appeared  diat 
Shildrick  was  the  treasurer  of  a  Friendly  Society,  and  that  the  prisoner 
was  clerk  to  that  society,  and  abo  a  trustee  of  it,  and  that  he  hiid  been 
a  trustee  before  he  became  clerk ;  and  the  rules  of  the  society  had  been 
re-enrolled,  in  pursuance  of  the  10  Geo.  4,  c  56>  as  amended  by  the 
4  h  5  Wm.  4,  c.  40,  and  a  rule  of  the  society  provided,  that  *'  as  soon 
as  lOL  more  than  is  necessary  for  immediate  use  is  in  the  box,  it 
shall  be  delivered  to  the  trustees  chosen  for  that  purpose,  who  shall 
dispose  of  it  as  the  society  shall  direct,  according  to  the  10  Qeo,  4,  c.  66, 
8.  18,"  and  the  prisoner  had  obtained  the  note  from  Shildriek  under  dr- 
cumstances  which  induced  the  jury  to  find  that  he  obtained  it  with  intent 
to  steal  it  It  was  held,  upon  a  case  reserved,  that  the  property  in  the 
note  was  properly  laid  in  Shildrick^  the  treasurer,  by  his  proper  name, 
under  the  10  Geo.  4,  c.  56,  s.  21,  and  that  upon  tlus  indictment,  the 
prisoner^  though  one  of  the  trustees  of  the  society,  miglxt  properly  be 
convicted  of  larceny  in  stealing  the  note*  {Reg,  v.  CVxm,  1  C.  &  Msrs. 
309.)  Upon  the  trial,  Bosanquet,  J.,  thought  it  so  doubtful  whether  the 
prisoner  could  be  considered  as  the  servant  of  Shildrick,  that  he  directed 
the  jury  to  find  the  prisoner  guilty  of  larceny  only. 

Page  109.  The  first  count  charged  the  prisoner  with  stealing  four  warrants  and 
orders  for  the  payment  of  money  (to  wit)  for  51.  each,  and  of  the  value  of 
5/.  each.  The  second,  four  warrants  and  orders  for  the  paydient  and  of 
the  value  of  5/.  each,  commonly  called  post-office  money  orders ;  and  the 
third,  four  valuable  securities,  that  is  to  say,  four  warrants  and  orders, 
commonly  called  post-office  money  orders.  The  documents  in  question 
were  in  the  following  terms : — 

*'  Post-offieey  Shrewsbury^  September  18, 1841. 
**  Credit  the  person  named  in  my  letter  of  advice  the  sum  of  five  pounds 
and  debit  the  same  to  this  office ;"  and  purported  to  be  signed  by  the 
postmaster  at  Shrewsbury^  and  addressed  "  To  the  post-office,  London ;" 
and  under  it  was  a  receipt,  which  the  person  receiving  the  money  from 
the  post-office  was  to  sign.    It  was  clearly  proted  that  the  prisoner  had 
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stolen  the  papers.  The  first  objection  was,  that  this  was  not  an  order 
for  the  payment  of  money ;  but,  upon  a  case  reserved,  the  Judges  were 
unanimously  of  opinion,  that  it  was  an  order  for  the  payment  of  money. 
The  next  objection  was,  that  it  was  an  order  by  the  postmaster,  but  was  not 
drawn  on  any  one.  But  the  Judges  were  of  opinion  that  the  designation 
or  address  of  this  order  was  sufficient  authority  to  the  persons  who  car- 
ried on  business  at  the  post-office  in  London.  It  was  next  objected,  that 
if  the  instrument  was  a  money-order  it  required  a  stamp.  The  Judges 
thought  it  unnecessary  to  decide  this  point ;  but  this  being  a  usage  of  die 
post-office,  sanctioned  by  the  B  h  A  Vict.  c.  96,  the  Judges  were  of 
opinion  that  this  was  a  good  money-order,  notwithstanding  the  want  of  a 
stamp.  The  next  objection  was,  that  the  indictment  was  uncertain,  as 
the  second  and  third  counts  were  for  stealing  four  warrants  and  orders 
(not  saying  how  many  orders)  for  the  payment  of  the  sum  of  6L  each. 
But  the  Judges  were  of  opinion  that  the  instrument  was  both  a  warrant 
and  order,  and,  therefore,  the  counts  of  the  indictment  were  not  uncertain. 
And,  lasdy,  that  there  was  no  proper  proof  that  this  was  a  regular  post- 
office  order,  as  there  was  not  sufficient  proof  that  the  order  was  signed  by 
the  postmaster ;  but  the  Judges  were  of  opinion  that  it  was  not  necessary 
it  should  be  in  the  handwriting  of  the  postmaster  himself;  it  was  enough 
that  it  was  in  the  handwriting  of  the  postmaster,  or  some  person  by  him 
authorized  to  sign.     {Reg,  v.  Gilchrist^  1  C.  &  Mars.  224.) 

Where  a  prisoner  was  indicted  for  stealing,  inter  ctUa^  two  shifts,  and  Pag«  109« 
the  only  article  identified  by  the  prosecutrix  was  what  she  called  a  shirt. 
It  had  been  made  for  a  little  girl  six  years  of  age,  and  the  prosecutrix 
stated  that  she  called  such  things  shirts  while  girls  were  so  young. 
Tindal,  C.  J.,  said,  '*  It  must  be  shown  that  the  article  is  generally 
known  by  the  name  laid  in  the  indictment,  and  here  the  prosecutrix  says 
she  should  call  it  a  shirt  The  prisoner,  therefore,  must  be  acquitted." 
{Reg.  V.  Edward  Fox,  Salop.  Sum.  Ass.  1842,  MSS.  C.  S.  G.) 

To  the  last  note  add  '^  A  party  cannot  after  plea  take  any  objection  to  Pag«  115^ 
any  matter  on  the  record,  which  is  aided  by  verdict  under  the  7  Geo.  4, 
c.  64,  s.  21."    {Reg.  v.  EUis,  1  C.  &  Mars.  565,  Patteson,  J.) 

Note  {k)  read  "  Dann  "  for  "  Dunn.""  P«ge  118. 

The  7  Geo.  4,  c.  64,  s.  12,  where  an  offence  has  been  committed  within  Page  120. 
600  yards  of  the  boundary  of  a  county,  gives  the  prosecutor  an  option  of 
laying  and  trying  the  offence  in  either  county,  but  does  not  enable  him 
to  lay  it  in  one  county,  and  try  it  in  another.  Where,  therefore,  an  in- 
dictment found  at  the  Quarter  Sessions,  for  the  borough  of  Stamford, 
laid  an  offence  at  the  parish  of  M.,  in  the  county  of  N.,  and  being  re- 
moved by  certiorari  a  venire  was  awarded  into  L.,  and  the  defendant 
found  guilty  at  the  assizes  for  that  county,  judgment  was  arrested.  {Reg. 
T,  Mitchell,  2  G.  &  Dav.  274.) 

Note  (j/)  add  "  S.  C.  1  C.  &  Mars.  609."  Page  127. 

Note  (r)  add  «  S.  C.  1  C.  &  Mars.  611."  P««e  168. 

Where  on  an  indictment  for  stealing  a  waistcoat  it  appeared  that  the  Page  159. 
prosecutor  gave  the  prisoner  the  waistcoat  to  take  to  Rose  to  be  washed, 
and  the  prisoner  took  it  to  Rose,  at  the  same  time  telling  her  it  was  his 
own,  and  she  washed  it  and  delivered  it  to  the  prisoner,  who  disposed  of 
it ;  Erskine,  J.,  held  that  the  prisoner's  getting  back  the  waistcoat  from 
Rose  was  no  larceny,  because  he  delivered  it  to  her  as  his  own ;  and  he 
must,  therefore,  be  taken  to  have  converted  it  to  his  own  use  before  he 
delivered  it  to  her.  But  that  it  must  be  left  to  the  jury  to  say  whether 
the  prisoner,  at  the  time  when  he  received  the  waistcoat  fi'om  the  prose* 
cutor,  had  an  intention  of  stealing  it ;  for,  if  at  that  time  he  had  not  an 
intention  of  stealing  it,  he  was  entitied  to  be  acquitted.  {Reg*  v.  Evans^ 
1  C.  &  Mars.  632.)  It  may,  perhaps,  admit  of  some  doubt  whether  the 
prisoner  was  not  giulty  of  larceny  in  delivering  the  waistcoat  to  Rose  as 
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his  property.  He  was  merely  entrusted  with  the  custody  of  the  waist* 
coat  to  carry  to  Rose,  and  not  with  the  possession^  and  if  he  had  given 
the  waistcoat  to  any  other  person  than  Rose,  as  his  property,  there  seems 
no  reason  to  doubt  that  that  would  have  been  a  krceny,  and  the  delivery 
to  Rose  being  equally  at  variance  with  the  purpose  for  which  the  waist- 
coat was  delivered  to  him,  there  seems  no  reason  why  such  a  delivery 
should  not  be  a  larceny.  If  he  had  sold  it  to  Rose  it  would  seem  clearly 
to  be  a  larceny,  and  delivering  it  as  his  own  was  equally  a  conversion  to  liis 
own  use.     See  the  next  case.     C.  S.  G. 

Page  1 61.        Where  the  prisoner  was  indicted  for  stealing  a  sovereign,  and   it 
appeared  that  the  prosecutor  engaged  the  prisoner  to  take  a*  canal  boat 
on  a  voyage  from  Stourbridge  to  Ellesmere  Port,  and  paid  the  prisoner  5L 
for  his  wages  in  advance  and  for  the  keep  of  the  towing  horse,  and  also  a 
separate  sum  of  three  sovereigns  to  pay  tonnage  dues  on  the  canal ;  and 
the  prisoner  had  paid  tonnage  dues  which  amounted  to  rather  under  2/., 
and  had  appropriated  the  remaining  sovereign  to  his  own  use ;  and  it  was 
objected  that  this  was  a  mere  breach  of  contract,  and  that  the  relation  of 
master  and  servant  did  not  exist.  Patteson,  J.,  said,  '*  Taking  that  to  be  so, 
it  does  not  appear  to  me  to  be  material  to  the  case.     The  prosecutor  dis- 
tinctly states  that  he  gave  this  man  three  sovereigns  to  pay  the  tonnage 
dues,  and  it  appears  that  he  has  made  away  with  one  of  the  sovereigns. 
To  constitute  a  larceny  in  this  case  there  is  no  occasion  to  show  that  the 
relation  of  master  and  servant  existed.     If  I  give  a  man  money  to  apply 
to  a  particular  purpose,  and  he  appropriates  it  to  another  purpose,  with  a 
felonious  intent,  he  is  guilty  of  larceny.''     *^  If  a  man  were  to  employ 
another  to  go  somewhere  with  his  horse  for  a  certain  price,  that  other  is 
for  that  purpose  his  servant ;  but  if  in  addition  to  this  he  gives  him  a 
distinct  and  separate  sum  of  money  to  be  disbursed  in  a  particular  way, 
and  if,  instead  of  so  dbbursing  it,  he  appropriates  it  to  his  own  use^  that 
is  a  felony."    (Beg.  v.  Goode,  1  C.  &  Mars.  582.) 

Page  161.        Note  (w)  add  "  S.  C,  1  C.  &  Mars.  595." 

Page  169.        A  clerk  of  a  joint-stock  banking  company  is  within  the  statute.     {Beg- 
V.  Atkinson,  supra,  p.  990.) 

Page  182.  Upon  an  indictment  for  embezzlement,  it  appeared  that  the  prosecutors 
were  owners  of  a  vessel,  and  the  prisoner  was  in  their  service  as  the 
master.  The  vessel  carried  culm  from  Swansea  to  Plymouth,  which, 
when  weighed  at  Plymouth,  weighed  two  hundred  and  fifteen  tons,  and 
the  prisoner  received  payment  for  the  freight  accordingly.  When  he 
was  asked  for  his  account  by  the  owner,  he  delivered  a  statement,  ac- 
knowleding  the  delivery  of  two  hundred  and  ten  tons,  and  the  receipt  of 
freight  for  so  much.  Being  asked  whether  this  was  all  that  he  had 
received,  he  answered  that  there  was  a  difference  of  five  tons  between 
the  weighing  at  Swansea  and  at  Plymouth,  and  that  he  had  retained  the 
balance  for  his  own  use,  according  to  a  recognised  custom  between 
owners  and  captains  in  the  course  of  business.  But  there  was  no  evi- 
dence of  the  alleged  difference  of  weight  or  of  the  custom.  Cresswell, 
J.,  held  that  this  did  not  amount  to  embezzlement.  Embezzlement  neces- 
sarily involved  secrecy ;  the  concealment,  for  instance,  by  the  defendant 
of  his  having  appropriated  the  money  ;  if  instead  of  denying  his  appropria- 
tion, a  defendant  immediately  owned  it,  alleging  a  right  or  an  excuse  for 
retaining  the  sum,  no  matter  how  frivolous  the  allegation,  and  although 
the  fact  itself  on  which  the  allegation  rested  were  a  mere  falsification ; 
as  if,  in  the  present  case,  it  should  turn  out  that  there  was  no  such  dif- 
ference as  that  asserted  by  the  defendant  between  the  tonnage  at  Swansea 
and  at  Plymouth,  or  that  there  was  no  such  custom  as  that  set  up,  it 
would  not  amount  to  embezzlement.   (Beg.  v.  Normany  1  C.  &  Mars.  501.) 

Pago  188.        Note  (m\  "S.  C.  1  C.  &  Mars.  617." 

Page  214.        Where  on  an  indictment  for  stealing  a  post  letter^  containing  a  peonj^ 
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the  property  of  the  postrnftster-general,  it  appeared  that  a  female  sefrant 
took  a  letter  for  her  mistress  to  the  post-omce,  and  a  penny  for  the  pur- 
pose of  paying  the  postage ;  but  finding  the  shop  shut,  put  the  penny 
inside  the  letter,  and  fastened  it  with  a  pin,  and  dropped  it  into  the 
letter  box,  intending  that  the  penny  should  be  applied  for  the  payment 
of  the  postage ;  this  letter  the  prisoner  got  into  his  possession.  Lord 
Denman,  C.  J.,  was  of  opinion  that  the  letter  came  within  the  descrip- 
tion in  the  act  of  Parliament,  vtisr.,  a  letter  containing  money ;  and 
although  the  money  was  not  put  in  for  the  purpose  of  its  being  conveyed 
in  the  letter  to  the  country,  yet  that  it  was  in  fact  money  contained  in 
the  letter ;  and  though  it  was  only  of  small  amount,  yet  the  intention 
of  the  prisoner,  and  the  breach  of  trust,  and  the  dishonesty  committed 
by  him,  were  the  same  as  if  the  money  had  been  of  larger  amount,  and 
had  been  inclosed  in  the  letter  to  be  sent  into  the  country.  (/2^.  v. 
Mencey  1  C.  &  Mars.  234.) 

But  where  an  indictment  stated  that  the  prisoner,  being  employed 
under  the  post-office,  stole  a  post  letter  containing  a  sovereign,  and  there 
were  counts  charging  the  embezzling  the  letter  and  money,  and  a  count 
for  stealing  a  sovereign,  the  property  of  the  postmaster-general ;  and  it 
appeared  that  the  prisoner  was  a  letter  carrier,  and  in  consequence  of 
suspicions,  an  assistant  inspector  of  the  letter  carriers  inclosed  a  marked 
sovereign  in  a  letter,  and  sealed  it  and  marked  it  as  if  it  had  been  put 
into  the  post-office  in  the  regular  way  as  a  paid  letter ;  and  while  the 
letters  were  being  sorted  at  the  office,  where  the  prisoner  was  employed, 
the  letter  was  placed  in  a  heap  of  letters  which  he  was  about  to  sort, 
and  which  he  was  about  to  deliver.  The  letter  was  not  delivered,  and 
the  marked  sovereign  was  found  in  the  prisoner's  pocket.  The  sovereign 
was  one  of  those  that  are  occasionally  found  on  the  floor  of  the  General 
Post-Office,  having  fallen  out  of  letters ;  they  are  collected  and  deposited 
with  one  of  the  officers  of  the  post-office,  and  form  a  fund,  which  is 
carried  to  the  credit  of  the  public,  under  the  direction  of  the  postmaster- 
general.  It  was  objected  that  the  letter  could  not  be  considered  as  a 
post  letter,  and  that  the  sovereign  could  not  be  treated  as  the  property 
of  the  postmaster-general.  Upon  a  case  reserved,  the  Judges  were 
ananimously  of  opinion,  that  the  objection,  that  it  was  not  a  post  letter 
or  a  letter  put  into  the  post,  must  prevail ;  the  statute  only  applying  to 
letters  put  into  the  post  in  the  ordinary  way ;  and  secondly,  that  the 
sovereign  must  be  considered,  in  point  of  law,  as  the  property  of  the 
postmaster-general,  all  the  persons  in  the  office  being  his  servants  ;  and 
therefore  the  sovereign  was  correctly  described  as  the  sovereign  of  the 
postmaster-general;  it  was  his  sovereign  against  all  the  world,  except 
the  owner  of  it.    {Beg,  v.  Rathbaney  1  C.  &  Mars.  220.) 

Upon  an  indictment  under  the  1  &  2  Vict.  c.  110,  s.  99,  against  an  Page  236. 
insolvent  for  wilfully  and  fraudulently  omitting  sums  of  money  from  his 
schedule,  it  was  opened  that  the  omissions  were  those  of  certain  sums 
of  money  which  had  been  received  by  him  prior  to  the  date  of  the  vest- 
ing order,  and  which  in  accordance  with  the  1  &  2  Vict.  c.  110,  s.  69, 
should  have  been  inserted  in  the  special  balance  sheet,  which  had  been 
61ed  by  the  defendant ;  there,  however,  they  had  been  omitted.  Lord 
Abinger,  C.  B.,  held  that  the  indictment  would  not  lie  under  the  cir- 
cumstances. The  special  balance  sheet  was,  as  it  were,  a  mere  memo- 
randum of  the  insolvent's  receipts  and  disbursements  for  the  guidance 
of  the  Court,  and  a  man  should  not  be  held  thus  criminally  responsible 
for  errors  therein.  The  consequence  of  such  an  interpretation  of 
sec.  99,  as  would  be  necessary  for  the  purpose  of  this  indictment, 
would  be  to  make  a  highly  penal  clause  apply  to  cases  possibly  of  no 
intentional  fraud,  and  of  comparatively  trifling  inaccuracy.  The  section 
applied  only  to  cases  where  the  omission  would  affect  the  interests  of 
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creditors,  and  not  where  it  is  a  mere  omission  of  money  recdved  and 
subsequently  expended  by  the  insolvent.  {Reg.  v.  Wamery  1  C.  & 
Mars.  628.) 
Page  247.  Where,  upon  an  indictment  for  receiving  stolen  brass,  it  appeared 
that  the  brass  having  been  stolen  by  a  servant  lad,  and  having  been  taken 
from  him  by  another  servant  in  the  presence  of  the  prosecators,  it  vas 
restored  to  the  lad  again,  in  order  that  he  might  take  it  to  the  hoiiae  of 
the  prisoner  for  sale,  and  the  lad  took  it  and  sold  it  to  the  prisoner ; 
Coleridge,  J.,  held  that  the  evidence  was  sufficient  to  support  the  indictr 
ment.     {Reg,  v.  Lgans^  1  C.  &  Mars.  217.) 

This  offence  is  not  punishable  with  hard  labour.  {Reg,  v.  SUversidei, 
T.  T.,  1842.  11  Law  J.  Mag.  C.  82.) 
Page  267.  An  indictment,  stating  that  the  defendant  on,  &c.,  at,  &c.,  had  in  his 
possession  certain  naval  stores,  describing  them,  the  said  defendant 
«  not  being  a  contractor,"  &c.,  is  sufficient  as  to  the  statement  of  the 
time  when  the  prisoner  was  not  such  contractor. 
Page  287.       To  note  {b)  add,  As  to  hard  labour  and  solitary  confinement,  see  the 

7  &  8  Geo.  4,  c.  29,  s.  4,  and  the  1  Vict.  c.  90,  s.  5,  ante,  p.  128. 
Page  289.  Where  the  defendant  was  indicted  for  obtaining  money  by  fidady 
pretending,  on  one  occasion,  to  a  pawnbroker,  that  a  certain  material, 
which  he  produced,  was  ''  sold  shruff,'*  and  on  another  occasion,  that  an 
article  he  produced  was  ^'  nbbon  gold ;"  and  it  appeared  that  gold  ahmff 
and  ribbon  gold  were  worth  Si.  ISs,  an  ounce,  bat  the  thing  which  the 
prisoner  said  was  gold  shruff  was  worth  only  ISs,  an  ounce.  Both  the 
articles  produced  were  tried  by  the  pawnbroker  with  aqua  fords^  and 
stood  the  test.  But  some  days  after  the  money  was  obtained,  the  pawn- 
broker filed  the  ribbon  gold,  and  found  it  was  silver  gilded  over.  Adams, 
Serjt.,  was  of  opinion,  that  as  the  defendant  had  merely  stated  an  un- 
truth with  reference  to  an  article  which  he  produced,  and  not  about  a 
fact  which  the  person  imposed  upon  could  not  detect  at  the  time^  the 
untrue  statement  did  not  amount  to  a  fiilse  pretence,  but  was  only  an 
untrue  assertion.  He  likened  it  to  the  case  of  a  tradesman,  who  sM  a 
waistcoat  or  coat  as  of  a  particular  material,  when  it  was  dT  an  inferior 
sort ;  and  asked  whether  it  could  be  contended  that  such  a  man  waa 
liable  to  transportation  ?  But  he  left  the  facts  to  the  jury,  who  iud 
they  were  of  opinion  that  the  defendant  had  passed  off  the  articlea,  well 
knowing  them  to  be  spurious,  and  he  was  found  guilty.  Adams,  Serjt., 
afterwards  mentioned  the  case  to  several  of  the  Judges,  and  said  thi^ 
agreed  with  him  that  the  mere  assertion  that  the  article  prodnced  waa 
what  in  fact  it  was  not,  was  not  sufficient  to  sustain  the  conviction,  and 
the  defendant  was  fined  a  shilling  and  discharged.  {Reg,  v.  Tabram, 
cited  1  C.  &  Mars.  251.) 

But  where  a  count  stated  that  the  defendant  did  fidsely  pretend  that 
eleven  thimbles  which  he  then  produced  were  silver,  and  of  the  valiie 
of  five  shillings  or  more,  with  intent  to  cheat  and  d^aud,  &c,  but  did 
not  all^e  that  any  money  was  obtained ;  and  it  appeared  that  the  de* 
fendant  went  to  a  pawnbroker's  shop  and  laid  down  eleven  thimbles  on 
the  counter,  and  asked  for  ^ye  shillings  on  them;  and  being  asked 
whether  they  were  silver,  said  they  were,  but  the  thimbles  were  imme- 
diately tested  and  found  not  to  be  silver,  and  nothing  advanced  upon 
them.  Mirehouse,  C.  S.,  told  the  jury  that  the  pretence  must  be  so 
false  that  a  man  exercising  reasonable  discretion  might  still  be  deceived 
by  it;  and  the  jury  having  found  the  prisoner  guilty,  the  &cts  of  the 
case  were  mentioned  to  some  of  the  Judges,  who  were  of  opinion  that 
in  point  of  law  the  evidence  was  amply  sufficient  to  justify  the  verdict. 
{Reg,  v.  Bally  1  C.  &  Mars.  249.)  It  is  conceived  that  this  case  waa 
rightly  decided.  >And  it  is  suggested  that  the  correct  distinction  in  such 
cases  is,  that  if  by  ocular  inspection  th^  falsity  of  the  defendant's  state- 
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menl  be  discoyerable^  it  is  a  mere  false  assertion,  and  not  a  false 
pretence ;  but  if  the  article  to  all  appearance  be  such  as  it  is  alleged  to 
be,  and  it  requires  something  to  be  done  to  it,  either  by  the  application 
of  tests  or  otherwise,  to  ascertain  whether  it  be  what  it  is  alleged  to  be, 
it  is  a  false  pretence.     C.  S.  G. 

Where  a  count  stated  that  the  defendant  pretended  to  A.  Crellin,  a  Page  290. 
single  woman,  that  he  was  an  unmarried  man,  and  having  thereby  ob- 
tained a  promise  of  marriage  from  A.  Crellin,  that  she  refused  to  marry 
the  defendant,  and  that  he  falsely  pretended,  at  the  time  of  such  refusal, 
that  he  was  an  unmarried  man,  and  entitled  to  bring  an  action  against 
her  for  the  breach  of  promise  of  marriage,  by  means  of  which  he  ob- 
tained from  her  100/.  Whereas  in  truth  he  was  not  an  unmarried  man, 
and  not  entitled  to  maintain  an  action  for  the  breach  of  promise  of 
marriage  against  her.  The  prisoner  was  a  married  man,  and  A.  Crellin 
stated  that  she  being  a  single  woman,  and  possessed  of  considerable 
property,  the  prisoner  had  paid  his  addresses  to  her,  and  that  she  had 
consented  to  marry  him,  she  being  then  ignorant  that  he  was  a  married 
man,  and  afterwards  changed  her  mind,  and  intimated  as  much  to  the 
defendant,  and  that  he  thereupon  threatened  her  with  an  action  at  law 
for  breach  of  promise  of  marriage,  and  he  added,  that,  by  means  of  such 
proceeding,  he  could  take  half  of  her  fortune  from  hor ;  and  that  she 
believing  that  he  could  and  would  carry  his  threat  into  effect,  and  in 
order  to  induce  him  to  refrain  from  doing  so,  paid  him  a  sum  of  money, 
under  a  written  stipulation,  that  in  consideration  of  such  payment  he 
would  forego  proceedings  at  law  against  the  prosecutrix  for  breach  of 
promise  of  marriage.  That  but  for  the  prisoner's  threat  of  bringing  an 
action,  she  would  not  have  paid  the  money  ;  and  that  she  was  induced 
by  such  threat  to  pay  the  money ;  and  that  had  she  known  he  was  a 
married  man  she  wotdd  not  have  paid  the  money.  The  case  was  left  to 
the  jury  to  say  whether  the  money  was,  in  fact,  obtained  by  the  false 
pretence  that  the  defendant  was  single,  and  they  found  the  prisoner 
guilty ;  and  Lord  Denman,  C.  J.,  and  Maule,  J.,  were  both  clearly  of 
opinion  that  there  was  evidence  to  go  to  the  jury,  that  the  money  was 
obtained  by  the  false  pretence  that  the  prisoner  was  a  single  man,  and  in 
a  condition  to  intermarry  with  the  prosecutrix ;  and  Maule,  J.,  was 
iiurther  of  opinion,  that  diere  was  also  evidence  of  the  money  having 
been  obtained  by  the  false  pretence  of  the  defendant,  that  he  was  en- 
titled to  maintain  an  action  for  breach  of  promise  of  marriage ;  and  that 
such  latter  false  pretence  was  a  sufficient  false  pretence  within  the 
statute.     (Ii^»  ▼•  Capeland^  1  C.  &Mar8.  516.) 

Where  an  indictment  for  false  pretences  alleged  that  the  defendants  Page  300. 
pretended  that  one  of  them  was  then  and  there  possessed  of  a  certain 
sum  of  money,  which  was  a  false  representation  of  an  existing  fact. 
Parke,  B.,  observed,  in  the  presence  of  the  other  Judges  :  ^*  In  ^eg,  v. 
Parker^  7  C.  &  P.  825,  I  left  it  to  the  jury  to  say,  whether  the  defendant 
had  falsely  represented  that  he  had  an  account  at  the  bank  of  Stuckey 
and  Co.  The  jury  found  the  representa^tion  to  be  false,  and  the  Judges 
held  the  conviction  right,  as  it  was  the  false  representation  of  an 
existing  fact.    (Reg.  v.  jRenderson^  1  C.  &  Mars.  328.) 

The  first  count  charged  that  the  defendant  did  unlawfully  pretend  Page  302. 
that  he  was  Mr.  Hitchings,  who  had  cured  Mrs.  Clarke  at  the  Oxford 
Infirmary,  and  that  he  thereby  obtained  a  sovereign  from  G.  Palmer  with 
intent  to  cheat  him  of  the  same.  The  second  count  charged  the 
defendant  with  obtaining  by  similar  pretences  a  sovereign  from  the  said 
G.  Palmer,  with  intent  to  cheat  him  *^  of  the  sum  of  five  shilliDgs,  parcel 
of  the  value  of  the  said  last-mentioned  piece  of  the  current  gold  coin." 
It  appeared  that  the  defendant  made  the  pretence  charged,  and  thereby 
induced  the  prosecutor  to  buy  a  bottle  containing  something  which  he 

8  8  8  2 


996  Addenda. 

said  would  cure  the  eye  of  the  prosecutor's  cliild,  for  five  shillings ;  the 
prosecutor  gave  hiii^  a  sovereign,  and  the  defendant  gave  him  fifteen 
shillings  in  exchange.  It  was  ohjected.  First,  that  the  first  count  was 
not  proved,  as  the  defendant  did  not  intend  to  defraud  of  a  sovereign  bat 
of  five  shillings.  Secondly,  that  the  second  count  ought  to  have  charged 
that  the  defendant  obtained  five  shillings  with  intent  to  defraud  Palmer 
of  the  same.  Thirdly,  that  this  was  not  an  obtaining  by  &]se  pretences 
within  the  statute,  as  the  money  was  obtained  by  the  sale  of  the  staff  in 
the  bottle.  And  it  was  held,  first,  that  it  could  not  be  taken  that  the 
defendant  intended  to  defraud  the  prosecutor  of  a  soverdgn,  and,  there- 
fore, the  first  count  was  not  proved.  Secondly,  that  the  allegation  in  the 
second  count  was  supported ;  and  lastly,  that  the  case  must  go  to  the 
jury.  {Reg.  v.  Bloanyfieldy  1  C.  &  Mars.  637.)  Cresswell,  J.  A  stronger 
objection,  which  seems  not  to  have  been  taken,  might  have  been  raised 
both  on  the  facts  and  on  the  face  of  the  second  count,  the  statute  pro- 
vides, that  '<  if  any  person  shall  by  any  false  pretence  obtain  firom  any 
person  any  chattel^  money,  or  valuable  security,  with  intent  to  cheat  any 
person  of  the  same,^  he.  It  should  seem,  therefore,  that  it  might  wdl 
be  contended  that  obtaining  one  thing  with  intent  to  cheat  of  another 
was  not  within  the  statute,  and  that  to  bring  a  case  within  the  statute  it 
must  be  shewn  that  the  party  obtained  a  chattel  with  intent  to  cheat  and 
defraud  of  that  same  identical  chattel  The  decision  in  this  case  was 
only  that  the  second  count  was  proved,  and  the  question  whether  that 
count  was  good  was  not  raised.     C.  S.  6. 

Page  305.         In  text  for  (p),  insert  (q). 

Page  908.  Where  an  indictment  for  false  pretences  stated  that  the  defendants^ 
Henderson  and  Barlow,  did  falsely  pretend  to  F.  Pawson,  that  he  the 
said  J.  Barlow  was  then  and  there  possessed  of  a  certain  snm  of  money, 
to  wit,  the  sum  of  12/.,  *^  and  that  if  Pawson  would  exchange  his  mare 
for  Henderson's  horse.  Barlow  was  ready  to  purchase  the  horse  of  Pawson 
and  pay  him  12/. ;  by  means  of  which  false  pretence,  the  deiendanta 
obtained  the  mare  from  Pawson  with  intent  to  defraud  him  of  the  same ; 
whereas,  in  truth  and  in  fact,  the  said  J.  Barlow  was  not  then  and  there 
possessed  of  the  said  sum  of  12/.,  and  was  not  then  and  there  ready  and 
willing  to  purchase  the  said  horse  of  the  said  F.  Pawson,  and  was  not 
then  and  there  ready  and  willing  to  pay  the  said  F.  Pawson  the  said 
of  12/."  And  it  was  held,  upon  a  case  reserved,  that  the  indictment 
bad,  as  it  did  not  allege  Uiat  the  defendants  or  either  of  them  knew  that 
Barlow  had  not  the  money,  and  did  even  charge  that  the  defendants  did 
knowingly  falsely  pretend  that  Barlow  had  the  sum  of  12/.  (Reg.  v. 
Henderson^  1 C.  &  Mars.  328,  and  per  Erskine,  J.  ^  He  might  have  had  the 
money  five  minutes  before,  and  have  got  his  pocket  pidked.")  In  the 
same  case  the  defendants  pleaded  a  plea  of  au^rfais  aeguUy  which  stated 
that  the  defendants  were  indicted  for  stealing  a  mare  of  J.  Pawson  and 
were  acquitted ;  and  averred  the  identity  of  the  defendants,  of  F.  Pawson, 
and  the  mare,  and  that  the  taking  of  the  mare  in  the  former  indictment, 
and  the  obtaining  the  mare  in  the  present  indictment,  were  one  and  the 
same,  and  that  the  larceny  to  which. the  obtaining  the  mare  would 
amount,  if,  upon  the  trial,  on  the  indictment  now  pending,  it  should  be 
proved  that  they  obtained  the  mare  in  such  manner  as  to  amount  to 
larceny,  and  the  said  larceny  of  which  the  defendants  had  been  acquitted, 
were  one  and  the  same,  and  not  other  and  difierent  larcenies ;  and  upon 
demurrer  to  this  plea  it  was  held,  upon  a  case  reserved,  that  the 
plea  was  bad,  as  it  aid  not  show  that  the  prisoners  had  been  in  jeopardy 
for  the  misdemeanor  charged  in  this  indictment,  and  the  first  acquittal 
might  have  been  on  the  ground  that  the  offence  did  not  amount  to  a 
felony.  {Reg,  v.  Henderson^  eupra,)  It  is  conceived,  that  no  plea  of 
auterfais  acquii  on  an  indictment  for  felony,  could  be  Huccessfully  i^eaded 
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to  an  indictment  for  obtaining  goods  by  filse  pretenoea,  unless  it  could 
be  averred  and  proved  that  the  facts  amounted  to'  a  larceny,  because 
unless  that  were  so  the  defendant  could  not  have  been  convicted  of  the 
larceny.  But  that  an  acauittal  on  an  indictment  for  obtaining  goods  by 
false  pretences  might  in  all  cases  be  successfully  pleaded  to  an  indictment 
for  stealing  the  same  goods,  as  on  such  an  indictment  for  obtaining  goods» 
the  prisoner  might  have  been  convicted,  although  the  fiu^ts  amounted  to 
a  larceny.     C.  S.  G. 

See  as  to  the  jurisdiction  of  the  sessions,  6  ft  6  Vict.  c.  38,  in  Appen-  P«g»  389. 
dix  of  Statutes. 

Where  on  an  indictment  for  uttering  a  forged  receipt  for  the  sum  of  P^e&IK 
\QL^  it  appeared  that  the  prisoner  pretended  that  he  was  authoriaed  by 
James  Reese  to  settle  the  debt  and  costs  in  an  action  brought  by  Reese 
against  Pritchard,  and  thereby  obtained  from  Pritchard  the  sum  of  10/., 
for  which  he  produced  the  following  receipt,  which  was  stamped  with  a 
2s.  6d.  stamp. 

"  Received  of  Mr.  Wm.  Pritchard  by  the  hands  of  Mr.  Wm.  Griffiths 
the  sum  of  10  pounds,  being  in  full  for  debt  and  costs  due  to  the  said  Jas. 
Reese,  having  no  further  claim  against  the  said  Wm.  Pritchard.  As 
witness  my  hand  this  15  day  of  October  1842. 

<<  The  mark  of  +  James  Reese.** 
And  it  was  clearly  proved  that  Reese  had  not  signed  the  receipt  or  au« 
thorized  it  to  be  signed,  or  empowered  the  prisoner  to  settle  the  debt 
and  costs.  It  was  objected  that  the  receipt  was  not  properly  stamped  ^ 
that  the  instrument  was  not  a  receipt,  but  an  agreement ;  and  that  the 
statute  only  applied  to  cases  where  a  debt  was  actually  due.  But 
Wightman,  J.,  overruled  the  objections  and  the  prisoner  was  convicted. 
(R^.  ▼.  Griffiths,  Monmouth  Spr.  Ass.  1643.    MSS.     C.S.G.) 

Where  on  an  indictment  for  forging  and  uttering  a  request  for  the  Piig»sa7. 
delivery  of  goods  with  intent  to  defraud  Bradley,  it  appeared  that  Bradley 
was  a  butty-collier  and  Jones  a  grocer,  and  that  the  course  of  dealing 
between  them  was  for  Bradley  to  write  a  list  of  names,  with  an  amount 
against  each  name,  which  denoted  that  Jones  was  to  supply  that  person 
with  goods^on  Bradley's  account  to  the  amount  set  opposite  his  name; 
and  that  tike  prisoner  took  a  paper  to  Jones  in  the  following  form : 

«  1841,    Oct  22.  £  s.    d. 

Eliz.  Bradley  .        .        0  12    0 

WilL  Jones  ...  100 

J.  Prise  .        .  .        0    5    0 

Jno.  Bayley         .        .        .  0    5    0 

Peter  Stapleton       .  .        0    8    0 

Simeon  Walters  .        .  0  15    0^ 

Here  followed  ten  more  names  and  a  sum  against  each,  and  the  sums 
were  cast  up  7/.  4s.  6c?.,  which  was  the  correct  casting  if  the  sum  oppo- 
site the  prisoner's  name  had  remained  5s.  as  it  originally  stood,  but  he 
had  put  the  figure  1  before  the  5  and  made  it  }5s.  Opposite  the  sum 
7L  4^.  6d.  was  the  prosecutor's  signature,  "John  Bradley."  Ludlow, 
Seijt.,  having  consulted  Patteson,  J.,  stated  that  that  learned  Judge  was 
of  opinion  that  although  this  was  not  a  request  for  the  delivery  of  goods 
on  the  face  of  it,  yet  it  might  be  shewn  by  evidence  that  the  course  of 
dealing  between  the  parties  was  that  goods  should  be  delivered  on  the 
production  of  such  documents  as  this ;  and  that  being  shewn,  the  paper 
was  a  request  for  the  delivery  of  goods,  and  as  such  might  be  the  subject 
of  an  indictment,  if  a  forged  alteration  were  made  in  it.  {Reg.  v.  WaUers, 
1  C.  &  Mars.  588.) 

Upon  an  indictment  for  maliciously  setting  fire  to  a  house  it  appeared  Pag«  649. 
that  a  small  faggot  was  found  lighted  and  burning  on  the  boarded  floor 
of  the  kitchen,  and  a  part  of  the  boards  of  the  kitchen  floor  was  scorched 
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UQck  bnt  not  burnt ;  the  faggot  was  neatly  consumed,  but  no  pert  of  the 
wood  of  the  floor  was  consumed ;  and  Cresswell,  J.,  after  conferring  with 
Patteson,  J.,  held  that  as  the  wood  of  the  floor  was  scorched,  but  no  part 
of  It  consumed,  the  indictment  could  not  be  supported.  But  the  leanied 
Judges  were  of  opinion,  that  it  was  not  essential  that  the  wood  should  be 
in  a  blaze,  because  some  species  of  wood  would  bum  and  endrely  con- 
sume without  blazing  at  all.    (R^.  v.  RusaeUy  1  C.  &  Mars.  641.) 

Page  590.        See  the  6  &  7  Vict.  c.  66,  in  Appendix  to  p.  270,  Vol  1. 

Page  592.  A  person  may  be  convicted  under  the  1  Vict,  c  89,  ss.  6  and  11,  as 
an  accessory  before  the  fact  to  the  offence  of  casting  away  and  destroy- 
ing a  vessel,  of  which  he  was  at  the  time  part  owner.  {Rtg.  ▼.  WaUaee, 
I  Q,  h  Mars.  200.  All  the  Judges  on  a  case  reserved.)  Where  H  ap- 
peared that  certain  goods  which  were  pn  board  a  vessel  which  was 
feloniously  cast  away,  were  insured,  and  one  count  alleged  an  intent  to 
prejudice  the  persons  who  had  underwritten  the  policy  which  insured 
them,  and  there  were  also  three  other  policies,  effected  on  certain  goods 
specified  in  such  policies,  but  no  part  of  these  goods  were  put  on  board 
the  vessel,  it  was  held  that  evidence  was  receivable  with  respect  to  such 
three  policies,  notwithstanding  the  1  Vict.  c.  89,  s.  6.  describes  one 
felonious  intent  to  be  to  prejudice  the  persons  who  shall  underwrite  any 

Klicy  of  insurance  upon  any  goods  on  board  the  vesseL  {Beg.  v.  WiaL 
tCy  9upra.) 
PugoGOl.  Where  an  indictment  for  perjury,  alleged  to  have  been  comnutted 
before  commissioners  of  taxes  on  an  appeal  of  W.  Hewatt  against  a  sor- 
charge  for  a  greyhound  used  by  W.  Hewatt  on  the  24th  of  November, 
averred  that  it  was  a  material  question  whether  a  certain  receipt  pro- 
duced by  the  defendant  on  the  hearing  of  the  said  appeal  was  given  to 
him  before  the  12th  day  of  September  then  last  past,  and  that  the  de- 
fendant falsely  swore  that  the  said  receipt  was  given  to  him  before  the 
12th  day  of  September  aforesaid ;  and  it  appeared,  that  at  the  commis- 
sioners' meeting  evidence  was  given  that  Hewatt  and  the  defendant 
were  coursing  with  two  greyhounds  on  the  24th  of  November,  and  that 
one  of  the  dogs  had  been  Hewatt's,  who  had  no  certificate ;  on  the  28th 
of  November,  he  was  surcharged  for  a  greyhound,  and  on  appealing 
against  this  surcharge,  he  stated  that  the  dog  had  been  sold  to  the 
defendant  lone  before,  and  called  the  defendant  as  a  witness,  who  swore 
that  he  bought  the  dog  of  Hewatt  on  the  6th  of  September,  and  pro- 
duced a  receipt  for  the  purchase  money  bearing  that  date ;  he  was  asked 
by  the  surveyor  whether  the  receipt  was  given  at  the  time  of  the  sale, 
and  he  said  it  was  not,  but  a  few  days  after ;  and,  on  being  pressed,  he 
said  that  it  was  given  to  him  before  the  12th  of  September ;  and,  on  the 
surveyor  pointing  out  that  the  stamp  on  the  receipt  bore  date  the  18th 
of  November,  and  saying  that  the  defendant  must  be  mistaken,  the  de- 
fendant persisted  in  his  statement,  and  swore  positively  that  the  receipt 
was  given  to  him  before  the  12th  of  September.  It  was  proved  that 
the  paper  on  which  the  receipt  was  written  was  stamped  on  the  18th  of 
November,  and  could  not  have  been  issued  from  the  Stamp-office  before 
that  day.  It  was  objected  that  the  materiality  of  the  question  as  stated 
in  the  indictment  had  not  been  proved;  the  material  question  was 
whether  the  dog  was  Hewatt's  or  the  defendant's  on  the  24th  (^  No- 
vember, the  day  of  the  coursing;  but  Patteson,  J.,  after  consulting 
Parke,  B.,  overruled  the  objection,  and  the  defendant  was  convicted ;  and 
upon  a  case  reserved,  the  same  objection  being  urged.  Lord  Abinger, 
C.  B.,  said,  ^'  The  whole  matter  turned  on  the  credit  of  the  witness,  and 
he  tries  to  support  his  credit  by  false  evidence.  The  receipt  b  to  con- 
firm his  evidence,  and  he  swears  it  was  given  before  the  12th.  If  that 
were  true,  the  proof  would  be  decisive."  Williams,  J.—"  The  time 
when  this  receipt  was  given,  is  a  step  in  the  proof."    Lord  Dennian, 
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C.  J. — '^  You  cannot  dispute  that  everything  that  comes  out  at  a  trial  is 
material^  if  it  goes  to  the  credit  of  the  witness."  Lord  Abinger,  C.  B. — 
«  Every  question  oa  cross-examination,  which  goes  to  the  credit  of  the 
witness,  is  materiaL  If  a  witness  were  asked,  in  cross-examination, 
whether  he  was  in  such  a  place  at  such  a  time,  and  he  denies  it,  that 
would  be  material,  if  it  went  to  his  credit  In  the  present  case,  if  they 
could  not  have  contradicted  the  witness  by  the  date  of  the  stamp,  the 
receipt  confirming  his  evidence  would  have  made  out  the  case  before  the 
commissioners."  And  the  conviction  was  held  right  {Reg.  v.  Overton, 
1  C.  &  Mars.  655,)  The  judgment  was  afterwards  reversed,  on  another 
ground  of  error.     See  vol.  2,  p.  639. 

Where  an  indictment  for  perjury  allied  that  the  defendant  exhibited  Pago  629. 
an  affidavit,  entitled,  in  the  Court  of  Chancery,  **  In  a  suit  therein  at  the 
suit  of  the  said  Commissioners  of  Charitable  Donations  and  Bequests,'* 
and  the  affidavit  was  in  fact  entitled,  ^'  In  Chancery,  between  the  Com- 
missioner of  Charitable  Donations  and  Bequests,  &c.,"  Lord  Denman, 
C.  J.,  allowed  the  record  to  be  amended,  by  striking  out  the  word 
<<  entitled.''    (Reg.  v.  Christian,  1  C.  &  Mars.  388.) 

Where  some  counts  in  an  indictment  for  perjury  in  an  affidavit  to  set  Page  662. 
aside  a  judgment  allied  that  the  defendant  "caused  to  be  entered  up 
final  judgment  in  the  said  action,"  and  a  clerk  from  the  judgment  office 
produced  a  book  from  that  office,  in  which  judgments  are  entered  up,  and 
stated  that  interlocutory  judgment  was  signed  in  the  action,  and  that 
afterwards  final  judgment  was  entered  up ;  it  was  held  that  this  was 
sufficient  evidence  to  support  those  counts,  without  producing  the  roll  or 
an  examined  copy  of  it  {Reg,  v.  Gordon,  1  C.  &  Mars.  410.  Lord 
Denman,  C.  J.) 

Where  the  defendant  had  stated  in  an  affidavit  that  he  had  paid  all  page  665. 
the  debts  proved  under  his  bankruptcy,  except  two,  as  to  which  he  gave 
an  explanation,  and  an  indictment  for  perjury  alleged  to  have  been  commit- 
ted in  this  affidavit  in  one  assignment  alleged  that  the  creditors  were  not 
all,  with  two  excepUons  only,  paid  by  the  defendant  in  full;  and  in 
another  assignment  that  certain  creditors  who  were  named,  besides  the 
excepted  two,  were  not  paid  in  full ;  Tindal,  C.  J.,  held  that  if  the  first 
assignment  were  too  general,  the  defendant  should  have  demurred  to  it, 
and  that  although  by  the  generality  of  its  form  the  prosecutor  was  not 
precluded  from  proving  the  non-payment  of  other  creditors  besides  those 
named,  yet  as  names  were  stated  in  the  other  assignments,  it  was  reason- 
able to  presume  that  the  defendant  would  suppose  that  they  were  the 
persons,  the  non-payment  of  whose  debts  was  to  be  relied  on,  and  that 
in  &imess  the  prosecutor  ought  not  to  go  into  evidence  of  the  non-pay- 
ment of  any  other  creditors  than  those  named.  {Reg,  v.  Parker,  1  C.  & 
Mars.  639.) 

If  a  party  who  is  registered  for  a  borough  as  a  10/.  householder,  gives  p^go  672. 
up  the  house  in  respect  of  which  he  is  registered,  and  takes  another  of 
superior  value  within  the  same  borough  after  the  registration  and  before 
the  election,  he  loses  his  vote,  and  if  before  and  at  the  time  of  the 
election  a  new  tenant  has  taken  possession  of  the  house  that  the  voter 
has  left,  and  b  paying  rent  for  it,  the  &ct  that  a  few  articles  of  the  voter's 
furniture  remain  in  the  house,  and  that  the  voter  retains  one  of  the  two 
keys  of  it,  will  make  no  difierence.  (Reg,  v.  Bowler,  1  C.  &  Mars.  659. 
Patteson,  J.) 

The  '^  same  qualification"  in  the  2  &  3  Wm.  4,  c.  45,  s.  58,  means  the 
same  identical  property.    {Reg,  v.  ElUs,  1  C.  &  Mars.  564.) 

A  voter  in  a  borough  who  is  registered  as  a  10/.  householder  in  respect 
of  a  house  in  Eldon  Place,  loses  his  vote,  if  after  the  registration  and 
befi)re  the  election,  he  removes  to  another  house  in  Eldon  Place,  although 
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the  house,  to  which  he  removes,  is  in  every  respect  within  the  descripiioa 
contained  in  the  register.     (Reg.  v.  ElUsy  supra.) 

In  a  register  of  a  borough  the  word  ^'  Penkhull/*  which  denoted  a 
portion  of  the  borough,  was  put  at  the  head  of  several  names,  including 
that  of  the  defendant,  who  was  on  the  register  in  respect  of  a  house  tn 
Eidon  Place,  and  it  was  held  that  if  there  was  no  other  Eldon  Place  in 
the  borough,  it  was  not  necessary  for  the  deputy  returning  officer,  in 
putting  the  third  question  under  the  Reform  Act  to  add  the  word 
"  Penkhuir  as  part  of  the  description.  (Rfff*  ▼•  JSlUs,  sf^fra.) 
Psgc  672.  ^^  ^^  indictment  under  the  2  &  3  Wm.  4,  c.  46,  for  giving  a  false 
answer  at  the  poll  at  an  election  of  members  of  Parliament  for  a  borough, 
it  is  not  necessary  that  the  returning  officer  should  himself  pot  the 
questions  to  the  voters,  under  sec.  68.  But  it  is  sufficient  if  the  town 
clerk  do  it  in  his  presence  and  by  his  direction  ;  neither  is  it  necessary 
to  show  that  the  agent,  who  required  the  questions  to  be  put,  was  ex- 
pressly appointed  by  the  candidate ;  it  is  sufficient  to  show  that  he  has 
acted  as  agent  for  the  candidate.  (Reg.  v.  SpaUingy  1  C.  &  Mars.  56H. 
Patteson,  J.) 

The  word  "wilfully**  in  an  indictment  on  the  2  &  3  Wm.  4,  c.  45, 
s.  58,  for  giving  a  false  answer  at  the  poll,  should  be  construed  in  the 
same  way,  and  supported  by  the  same  sort  of  evidence,  as  in  an  indict- 
ment for  perjury.     (Reg.  v.  EUi$y  1  C.  &  Mars.  564.     Patteson,  J.) 

An  indictment  against  a  voter  for  giving  a  fiilse  answer  at  the  poll, 
which  stated  that  at  a  certain  election  for  a  member  of  Parliament  for 
the  borough  of  Stoke-upon-Trent,  the  defendant  appeared  as  a  voter,  and 
tendered  his  vote  as  such,  and  that  he  gave  a  fidse  answer  that  he  had 
the  same  qualification  for  which  he  was  put  on  the  register,  whereas  in 
truth  he  had  not,  appears  to  be  bad,  because  it  states  dl  the  matters  by 
way  of  recital,  and  neither  states  the  writ  nor  the  precept  in  holding  the 
election,  nor  that  the  defendant's  name  was  on  the  register.  (Reg.  v. 
BowleTy  1  C.  &  Mars.  559,  per  Patteson,  J.)  The  defendant  was  ac- 
quitted in  this  case.  In  Reg.  v.  ElUsy  1  C.  ^  Mars.  564,  the  indictment 
was  in  a  similar  form,  the  defendant  convicted,  and  the  judgment 
arrested  in  the  Queen's  Bench,  no  cause  being  shown. 
Page  690.  Jn  his  charge  to  the  grand  jury  at  the  Staffi>rd  Special  CommissioB, 
October,  1843,  Tindal,  C.  J.,  observed,  "  The  first  observation  that 
arises  is  that  if  the  workmen  of  the  several  collieries  and  manufactories, 
who  complained  that  the  wages  which  they  received  were  inadequate  to 
the  value  of  their  services,  had  assembled  themselves  peaceably  together 
for  the  purpose  of  consulting  upon  and  determining  the  rate  of  wages  or 
prices  which  the  persons  present  at  the  meeting  should  require  for  their 
work,  and  had  entered  into  an  agreement  amongst  themselves  for  the 
purpose  of  fixing  such  rate,  they  would  have  done  no  more  than  the  law 
allowed.  A  combination  for  that  purpose  and  to  that  extent,  (if  indeed 
it  is  to  be  called  by  that  name)  is  no  more  than  is  recognised  as  legal  by 
the  6  Geo.  4,  c.  129,  by  which  statute  also  exactly  the  same  right  of  com- 
bination, to  the  same  extent,  and  no  further,  is  given  to  the  masters 
when  met  together,  if  they  are  of  opinion  the  rate  of  wages  is  too  high. 
In  the  case  supposed, — that  is  a  dispute  between  the  masters  and  the 
workmen  as  to  the  proper  amount  of  wages  to  be  given — it  was  probably 
thought  by  the  Legislature  that  if  the  workmen  on  the  one  part  refosed 
to  work,  or  the  masters  on  the  other  refused  to  employ,  as  such  a  state  of 
things  could  not  continue  long,  it  might  fairly  be  expected  that  the  party 
must  ultimately  give  way,  whosde  pretensions  were  not  founded  in  reason 
and  justice, — the  masters  if  they  offered  too  little,  the  workmen  if  they 
demanded  too  much.   But  unfortunately  for  themselves  and  others,  tho&e 
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who  were  disconteDted  did  not  rest  hefe.  Not  satisfied  with  the  exercise 
of  their  own  right  to  withhold  their  own  labour,  if  thej  were  discontented 
with  the  price  they  received  for  it,  they  assumed  the  power  of  interfering 
with  the  right  which  others  possessed,  of  exercising  their  discretion  upon 
the  same  point ;  and  accordingly  you  will  have  numerous  cases  laid  before 
you  in  which  large  bodies  of  dissatisfied  workmen  interfered  by  personal 
violence  and  by  threats  and  intimidation,  to  compel  others,  who  were 
perfectly  willing  to  continue  to  labour  in  their  callings  at  the  rate  of 
wages  then  paid,  to  desist  from  their  work,  to  leave  the  mine  or  manu- 
fiictory,  and  against  their  own  will  to  add  themselves  to  the  numbers  of 
the  discontented  party ;  than  which  a  more  glaring  act  of  tyranny  and 
despotism  by  one  set  of  men  over  their  fellows  cannot  be  conceived.  If 
there  is  one  right,  which  beyond  all  others,  the  labourer  ought  to  be  able 
to  call  his  own,  it  is  the  right  of  the  exertion  of  his  own  personal  strength 
and  skill,  in  the  full  enjoyment  of  his  own  free  will,  altogether  unshackled 
by  the  control  or  dictates  of  his  fellow  workmen ;  yet,  strange  to  say, 
this  very  right,  which  the  discontented  workman  claims  for  himself  to  the 
fullest  extent,  he  does,  by  a  blind  perversity  and  unaccountable  selfish- 
ness entirely  refuse  to  his  fellows,  who  differ  in  opinion  from  himself.  It 
is  unnecessary  to  say,  that  a  course  of  proceeding  so  entirely  unreasonable 
in  itself,  so  injurious  to  society,  so  detrimental  to  the  interests  of  trade, 
and  so  oppressive  against  the  rights  of  the  poor  man,  must  be  a  gross 
and  flagrant  violation  of  the  law,  and  must  be  put  down»  when  the  guilt 
is  established,  by  a  proper  measure  of  punishment.''  (1  C.  &  Mars.  662, 
663,  note.) 
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ABATEMENT, 

undue,  of  price  of  native  commodities  indictable^  L  173. 
ABDUCTION,  i.  716.— See  tit.  Kidnafpiko. 
forcible,  of  women,  i.  701,  et$eq» 
offence  at  common  law,  i.  701. 
by  statute,  i.  702. 
when  complete^  i.  703. 
accessories,  i.  691.  702. 

construction  of  3  Hen.  7,  (now  repealed),  i.  702. 
county  in  which  offence  Lb  committed,  i.  703,  et  seq. 
taking  with  intent  to  marry,  sufficient,  L  703. 
indictment,  i.  709. 

evidence  of  woman  carried  away,  i.  709. 
9  Geo.  4,  c.  31. 

s.  19,  forcible  abduction  of  a  woman  on  account  of  her  fortune  with 
intent  to  marry  her,  i.  702. 
construction  of  the  9  Geo.  4,  c.  31,  s.  19,  i.  707. 
there  must  be  evidence  of  taking  from  motives  of  lucre,  L  708. 
declarations  of  the  defendant  evidence  of  his  motives,  i.  706. 
conviction  of  an  assault  on  an  indictment  for  abduction,  i.  709. 
8.  20,  unlawful  abduction  of  a  girl  under  sixteen  from  her  parents  or 

guardians,  L  710. 
construction  of  4  &  5  Fh.  h  M,  c.  8,  s.  2,  (now  repealed),  i.  710, 

et  seq. 
Irish  statutes  conoeming,  i.  715. 
forcible  abduction,  and  sending  of  persons  into  other  countries,  i.  716. 
masters  of  vessels  forcing  men  on  shore,  and  leaving  them,  i.  717. 
ABETTORS,  i.  26,  et  se^.— See  Aidebs  aud  ABSTTORa. 

in  false  personation,  ii.  542. 
ABORTIOI^ 

murder  in  attempt  to  procure,  L  540. 

1  Vict.  c.  85,  as  to  administering  poison,  &c.y  to  cause  miscarriage,  &c. 

i.  671. 
destroying  infants  in  the  mother's  womb^  L  671. 
ACCESSORY, 

at  the  fact,  i.  26. 

aider  and  abettor  formerly  considered,  i,  26. 
before  thefact^  i.  30. 

who  is  to  be  so  considered,  i.  30. 
description  of,  in  different  statutes,  L  31. 
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ACCESSORY— continued.   ^  .    .     '  . 

the  same  person  may  be  such  accessory,  and  also  a  principal,  L  31. 

bat  is  not  so  chargeable  in  one  indictment,  i.  31,  n.  (/*). 
how  he  differs  from  a  principal  in  the  second  degree,  L  31. 

if  a  man  be  indicted  as,  he  cannot  be  convicted  on  eyidenoe  of 
his  being  present  aiding  and  abetting,  i.  31. 
after  an  acquittal  on  such  objection,  he  may  be  in^cted  as 
principal^  i.  31,  n.  (^). 
offence  o(  derivative  from  that  of  principal,  i.  31. 
if  a  person  be  present,  he  is  not  an  accessory  .but  a  principal,  L  32, 

and  n.  (/i). 
by  the  intervention  of  a  third  person,  i.  32. 
he  who  procures  a  felony  to  be  done  b  a  felon,  i.  32. 
in  what  crimes  there  may  be,  i.  32. 
in  forgery,  i.  33,  34. 
felonies  created  by  statute,  i.  34. 
cannot  be  in  a  misdemeanor,  i.  34. 
in  misdemeanors  all  are  principals,  i.  34. 
accessorius  wquitur  naturam  princ^HtUs  mi,  i.  34. 
how  &r  an  accessory  is  implicated  when  the  principal  varies  from  the 
terms  of  the  instigation,  i.  34. 
when  he  commits  a  different  crime,  i.  34,  35. 
when  the  accessory  repents  and  countermands  the  principal, 
i.  36. 
counselling  a  pregnant  woman  to  murder  her  child,  L  85. 
in  murder,  i.  511.^-See  Mobbeb. 
cannot  be  in  manslaughter,  i.  579. 
how  and  where  to  be  tried,  i.  39. 

may  be  prosecuted  either  with  or  without  the  principal,  or  after  con- 
viction of  principal,  though  he  be  not  attamted,  or  not  amenable 
to  justice,  t.  39. 
other  enactments  respecting,  t.  39. 
accessory  before  the  fact  to  fslo  de  sein  not  triable,  i.  40. 
indictment  against  accessory  before  conviction  of  principal,  L  40. 
joinder  of  counts  in  indictment  against  accessories,  L  40. 
after  eke  fadf 

who  is  to  be  so  considered,  i.  36. 

by  receiring,  comforting,  3ec.  the  fdon,  i.  36. 

or  an  accessory  before  the  fact,  L  37. 
by  assisting  a  felon  sentenced  to  be  transported,  i.  442. 
in  offences  created  by  statute,  L  37. 
must  know  of  the  felony  committed,  i.  38. 

and  the  felony  must  be  complete,  i.  38. 
feme  covert  not,  by  receiving  her  husband,  i.  23.  38. 
proceedings  against  at  common  law  unfrequent,  L  38. 
punishment  o^  i.  38. 
receivers  of  stolen  goods,  i.  40,  ii.  237. 
employing  another  to  harbour  the  principal,  i.  37. 
most  be  some  personal  assistance  to  the  felon,  i.  37. 
any  assistance  to  prevent  apprehension,  trial,  or  punishment  aufli- 

cient,  i.  36. 
person  may  be  accessory  to  larceny  of  his  own  goods,  i.  37. 
rescuing  a  felon,  or  voluntarily  permitting  his  escapCf  i.  37. 
in  murder,  i.  512. 

in  manslaughter,  i.  33,  (u),  579,  655. 
proceedings  ngainsty  indictment,  &c.  i.  38. 

principal  and  accessory  in  same  indictment,  i.  38. 
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ACCESSpRY-^conHnued. 

arraigned  as  accessory  to  such  principals  as  are  convicted,  !•  4L 
as  to  stating  the  name  of  the  principal,  i.  40. 

indicted  as  accessory  to  several,  found  gpiilty  as  accessory  to  one,  the 
verdict  good,  i;  41. 
no  person  shall  be  tried  more  than  once  for  the  same  offence  of 
being  accessory  before  the  fact,  i.  41. 
former  acquittal,  when  a  good  bar,  i.  41. 

he  may  be  tried  where  principal  has  been  convicted,  though  not 
•    attainted,  L  39. 

he  may  controvert  the  guilt  of  the  principal,  i.  41,  et  seq. 
in  what  county  he  shall  be  tried,  i.  39. 
a  confession  by  the  principal  no  evidence  against  the  accessory, 

i.  42,  43. 
qtuere  whether  conviction  of  principal  upon  not  guilty  is,  i.  43. 
in  murder,  i.  511,  512. 
in  manslaughter,  L  579.  655. 
in  rape,  i.  ^1. 
in  sodomy,  i.  691.  699. 
in  abduction  of  women,  i.  702, 
in  maihem,  none,  i.  720. 
in  offences  respecting  coin,  i.  60,  61. 
in  piracy,  i.  96.  99. 
none  in  extortion,  i.  144. 
all  are  principals  in  a  riot,  i.  269. 
presumption  of  repentance  in  one  of  several  engaged  in  same  design, 

i.  901. 
consequences  of  such  repentance,  i.  901. 
trial  andpunishmefU  o£,  i.  39. 

in  burglary,  i.  841. 

in  sacrilege,  i.  845. 

in  housebreaking,  i.  848. 

in  stealing  in  a  dwelling-house,  i.  852. 

in  breaking,  &c.,  and  stealing  in  buildings  within 

the  curtilage,  i.  860. 
in  breaking,  &c.,  shops,  &c.,  and  stealing  therein, 

i.  866. 
in  robbery,  i.  901. 
in  larceny,  ii.  128. 
in  stealing  from  the  person,  ii.  132. 
in  stealing  horses,  cows,  sheep,  &c.  ii.  135. 
in  stealing  and  destroying  deer,  &c.  ii.  144. 
in  taking,  &c.  fish,  ii.  149. 
in  plundering  shipwrecked  vessels,  ii.  151. 
in  larceny  by  servants,  &c.  ii.  166. 
in  embezzlement,  ii.  191. 
in  forgery,  ii.  368.  372. 
in  malicious  injuries,  ii.  547. 
in  arson,  ii.  568. 
in  maiming  cattle,  ii.  573. 
ACCOMPLICES, 

include  all  the  participes  eriminu^  i.  26. 
dying  declaration  of,  ii.  763. 
deposition  of,  ii.  891. 
evidence  against  a  prisoner,  ii.  956. 
indicted  separately,  ii.  957. 
approvement,  ii.  957. 
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ACCOMPLICES— eofiltitiiMl. 

accomplice  must  state  the  whole  truthy  or  may  be  tried,  iL  958. 

mode  of  admitting  to  give  eridence,  ii.  959. 

principal  a  witness  against  accessory,  n,  960. 

accomplice's  evidence  alone  sufficient  in  point  of  law,  ii.  960. 

bat  in  practice  corroboration  always  deemed  essential,  ii.  960. 

corroboration  as  to  some,  not  all  of  the  prisoners,  considered  soiicient 
formerly,  ii.  961. 

but  it  is  now  settled  that  such  corroboration  ia  insufficient,  iL  962. 

corroboration  as  to  the  facts  insufficient,  ii.  962. 

corroboration  shonld  be  such  as  goes  to  Bx.  the  identity  of  the  party 
charged,  ii.  963,  ei  seq. 

confirmation  by  wife  of  accomplice  insufficient,  iL  965. 

confirmation  as  to  principal  none  as  to  accessory,  and  vice  versft,  iL  966. 

where  there  are  several  accomplices,  ii.  966. 

where  confirmation  is  not  required,  iL  967. 

in  cases  of  misdemeanor,  ii.  967. 

where  accomplice  has  been  summarUy  convicted,  iL  967. 

result  of  the  cases,  iL  967. 

the  jury  may  convict  some  and  acquit  others  on  the  same  aooomplice  s 
evidence,  ii.  968. 

accomplice  evidence  for  prisoner,  ii.  968. 
AD  QUOD  DAMNUM, 

writ  o(  L  339. 

virtually  abolished,  i.  399,  note  (5). 

repairs  of  a  road  made  in  pursuance  o^  L  359. 
ADMIRALTY, 

jurisdiction  of,  L  100,  101,  102,  103,  104.— See  tit.  Pisact,  High  Seab. 

court  of,  &c.,  L  102,  103,  104. 

punishments  in,  L  104. 

forging  the  hand  of  registrar  of,  ii.  471. 
ADMISSION.— See  tit.  Cohfbssion. 
ADULTERER, 

taking  goods  by  the  delivery  of  adulteress,  L  23. 

provocation  to  kill  by  detection  of,  L  581. 
AFFRAY, 

definition  o(  L  291. 

derivation  of,  i.  291. 

difierence  between,  and  a  riot,  L  291. 

aggravated,  i.  291. 

words  will  not  make  an  affiray,  L  292. 

but  there  may  be  one  where  there  is  no  actual  violence,  i.  292. 
as  where  a  person  goes  armed,  L  292. 
prohibited  by  2  Edw.  3,  c.  3,  i.  292. 
construction  of  that  statute,  L  292. 

suppression  of  by  a  private  person,  i.  293. 

arresting  affrayer,  L  293. 

giving  sEnjer  in  charge  to  a  constable,  L  293. 

continuance  of  afiray,  L  293. 

suppression  by  a  constable,  i.  294. 

where  the  affray  is  in  his  presence,  L  294. 

where  it  was  not  in  his  presence  he  cannot  arrest,  i.  295. 

by  a  justice  of  the  peace,  L  295,  296. 

notice  of  authority  to  arrest  by  officer,  te.,  interposing,  L  598. 

killing  in,  L  670. 

punishment  o^  i.  296. 
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AGAINST  THE  FORM  OF  THE  STATUTE.— See  Coktra  Fobmak 

Statuti. 
AGENT, 

possession  o^  in  whom  ownership  may  be  hud  in  indictment,  ii.  94. 

statements,  and  acts  o^  when  admissible  against  his  principal,  ii.  871. 
AIDERS  AND  ABETTORS.—See  tit.  PftuiciPAi.  n  Ssscohd  Dsobxb. 

principals  in  the  second  degree^  i.  26. 

formerly  considered  accessories  at  the  fact,  i.  26. 
and  not  triable  till  principal  convicted,  u  26. 

how  far  they  must  be  present  at  the  commission,  i.  26,  27* 
what  shall  constitute  such  presence,  i.  26,  27,  28. 

of  a  crime  done  in  praseeuHon  of  some  unlawful  purpoge  by  several,  i.  29. 
where  there  is  a  general  resolution  against  all  opposers,  u  29. 

indictment  against,  i.  30. 

in  murder,  i.  509. — See  tit.  Mubdeb. 

in  manslaughter,  L  579. 

in  rape,  i.  676. 

in  sodomy,  i.  699. 
AIRWAY, 

of  mine  obstructing,  iL  683. 
ALEHOUSE, 

authority  of  constable  in,  i.  602,  ei  geg. 

keeping,  without  a  license,  why  not  indictable,  i.  51. 

license  made  necessary  by  5  &  6  Edw.  6,  i.  322,  note  (6). 

disorderly,  i.  322. 
ALE  LICENSES, 

granting,  and  refusing  improperly,  i.  136. 
ALMANACK, 

forgery  in  respect  of  stamps  on,  ii.  438. 
AMBASSADORS, 

arrest  o^  i.  754. 
AMENDMENTS, 

under  the  9  Geo.  4,  c.  15,  of  variances  between  indictments  and  written 
instruments,  ii.  798. 
ANCHORS, 

receiving  stolen,  L  99. 

left  or  cut  from  ships,  ii.  270. 
ANIMALS, 

domestic  larceny  o^  ii.  82. 
ANNUITIES, 

endeavouring  to  induce  infimts  to  grant  annuities,  i.  461,  462.     See  tit. 

USUBY. 

APPRENTICE, 

neglect  of,  who  indictable  for,  L  46. 

murder  by  harsh  usage  of,  i.  489. 

correcUon  o^  by  master,  m/oro  domesHco^  i.  518.  645,  646,  647.  659. 

enlisting  and  receiving  bounty  money,  ii.  278.  317. 
APPREHENSION.— See  Abbbst. 

compensation  to  those  who  have  been  active  in,  iu  954. 
APPROVEMENT, 

method  of,  ii.  957. 
ARMS, 

ailray  by  going  armed,  i.  292. 

prohibition  by  2  Ekl.  3,  from  going  armed,  i.  292. 
construction  of  this  statute,  i.  292. 
ARRAIGNMENT, 

of  idiots,  deaf  and  dumb  persons,  &c.,  i.  6,  7,  and  note  (/). 
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ARREST.-- See  tit.  Pftocsss.  | 

opposing  ao  arrest  upon  criminal  process,  i.  408,  ei  teg. 

by  rescue,  i.  410. 
of  persons  escaping  from  Great  Britain  to  Ireland,  &c.,  i.  417. 
authority  of  officers  and  others  to  arrest,  &c.,  in  cases  of  felony,  L  593. 

of  private  persons,  i.  593,  594. 

in  cases  of  attempts  to  commit  felony,  i.  594. 

distinction  between  officers  and  private  persons,  i.  594,  595. 

a  magistrate  has  no  authority  to  detain  a  person  known  tiU  a  chaige 
of  misdemeanor  is  made,  i.  595. 

arrest  without  vrarrant  on  charge  of  felony,  where  none  has  been 
committed,  i.  597. 

arrest  on  charge  of  felony  imperfectly  expressed,  i.  596. 

illegal  arrest,  i.  596,  597. 
authority  to  arrest,  &c.,  in  cases  of  misdemeanor,  i.  598,  ei  seq. 
arrest,  and  recaption,  for  misdemeanor  committed  out  of  the  view  of  the 

constable,  Ulegal,  i.  599. 
if  affray  is  over,  constable  cannot  arrest,  i.  599. 

in  all  cases  of  misdemeanor,  the  offence  must  be  committed  in  the  view  of 
the  constable,  i.  601. 

apprehending  night-walkers,  i.  601. 

reputed  thieves,  i.  602. 
power  of  watchmen,  beadles,  &o.,  i.  601,  note  (z). 

in  disturbances  in  ale  and  beer  houses,  L  602,  603,  604. 
authority  to  arrest,  &c.,  in  civil  suits,  i.  612. 
there  must  be  a  legal  officer  and  legal  process,  i.  614,  et  $eq, 

blank  warrants,  i.  619,  620,  621. 
notice  of  the  authority  to  arrest,  i.  623. 

by  officers  interposing  in  the  case  of  riots  and  affirays,  i.  624. 

in  case  of  third  persons  interposing,  L  625,  626, 

before  doors  are  broken  open,  i.  626,  627. 
by  private  bailiff,  i.  627. 
regularity  of  proceeding,  i.  628. 
of  clergyman  during  divine  service,  i.  769. 
on  a  Sunday,  i.  628. 
right  of  officers  to  break  open  windows  or  door  to  arrest,  L  628. 

explanation  of  the  rule  that  a  man's  house  is  his  castle,  L  629, 630, 631. 
interference  by  third  persons  where  arrest  is  illegal,  i.  632, 633, 634,  635. 
killing  in  resisting  or  executing. — See  tit.  Murdxb,  Mahslaughteb. 
ARREST  OF  JUDGMENT, 

all  the  defendants  must  be  in  court  when  motion  is  made  in,  ii.  705. 
what  objections  to  an  indictment  cannot  be  moved  in,  iL  113. 
ARSON, 

offence  at  common  law,  ii.  548. 

there  must  be  an  actual  burning,  iL  548. 
it  is  not  necessary  that  flame  should  be  visible,  ii.  548. 
the  burning  must  be  malicious  and  wilful,  ii.  549. 
it  need  not  correspond  with  the  precise  intent,  ii.  549. 
it  may  be  effected  by  setting  fire  to  the  part3r's  own  house,  ii.  550. 

the  fire  must  burn  the  house  of  another,  iL  550. 
a  wife  setting  fire  to  her  husband's  house,  ii.  550. 

what  is  included  in  the  word  '*  house,"  ii.  552. 
misdemeanor  in  burning  a  man's  own  house,  iL  552. 
1  Vict.  c.  89,  s.  2,  setting  fire  to  a  dwelling-house  any  person  being 
therein,  ii.  552. 

s.  3,  setting  fire  to  any  church,  3ec.  or  any  house,  &c«  or  to  certain 
buildings,  ii.  552. 

s.  4,  setting  fire  to  ships,  ii.  553. 
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1  &  2  Vict.  c.  89,  B.  9,  setting  fire  to  a  coal-mine,  ii.  553. 
8.  10,  setting  fire  to  a  stack  of  com,  &c.y  ii.  553. 
B.  1 1,  principals  in  the  second  degree  and  accessories,  ii.  553. 
8.  12,  hard  labour  and  solitary  confinement,  ii.  554. 
7  &  8  Geo.  4,  c.  30,  s.  17,  setting  fire  to  crops  of  com,  &c.,  ii.  554. 

malice  to  the  owner  not  necessary,  ii.  555. 
12  Geo.  3,  c.  24,  s.  1,  setting  fire  to  ships  of  war,  &c.,  ii.  554. 
articles  of  the  navy,  burning  any  ships,  &c.,  ii.  555. 
cases  on  the  statutes  now  repealed,  ii.  555,  et  seq. 

a  common  gaol  holden  a  house  within  9  Geo.  1,  ii.  555. 
as  to  an  outhouse  within  that  statute,  ii.  557,  et  seq. 
a  building  intended  for  a  house  but  not  completed,  ii.  556» 
a  cellar  under  a  cottage  separately  occupied,  ii.  557. 
a  school-room  near  a  house,  ii.  558. 
an  open  shed  in  a  farm-yard,  ii.  558. 

an  open  building  in  a  field  at  a  distance  from  a  house,  ii.  559. 
an  outhouse  must  be  a  building  belonging  to  a  house,  ii.  560. 
a  cart  hovel  in  a  field,  ii.  561. 
a  stack  of  wood,  ii.  561% 
a  stack  of  straw,  ii.  561. 
a  stack  of  haulm,  ii.  561. 

part  owner  of  a  ship,  guilty  of  arson  of  the  ship,  iu  562, 
cotton-mill  within  9  Greo.  3,  c.  29.,  ii.  563. 

as  to  intent  to  injure  or  defraud  under  the  43  Geo.  3,  c.  58,  ii.  563. 
the  indictment,  ii.  563,  et  seq, 

the  indictment  must  state  that  the  act  was  done  **  unlawfully  and 

maliciously,"  ii.  563. 
statement  as  to  houses,  outhouses,  stacks,  &c.,  ii.  564. 
ownership  of  house,  how  stated,  ii.  564,  565. 
as  to  laying  the  intent  in  an  indictment  for  burning  a  barge,  ii.  666. 

for  burning  stacks,  ii.  566, 
the  judges  will  take  notice  that  beans  are  pulse  and  barley  is  com, 
ii.  566. 
ownership  of  partners,  &c.,  ii.  567. 
evidence,  ii.  567. 

books  of  insurance  company  not  evidence,  unless  notice  given  to 

produce  policy,  ii.  567. 
unstamped  policy,  whether  evidence,  ii.  567. 
principals  and  accessories,  ii.  568. 
penalty  on  servants  firing  any  house,  &c.,  iu  568. 
o£Fence  of  burning  a  stack  not  local,  ii.  567. 
ASSAULT, 

common  assault, 

definition  of  an  assault,  i.  750« 
included  in  every  battery,  i.  751. 
no  words  will  amount  to,  i.  750. 
battery,  i.  75L 
injury  need  not  be  direct,  i.  751. 

or  immediate,  i.  752. 
by  exposure  to  the  inclemency  of  the  weather,  i.  752. 
by  indecent  liberties  with  females,  i.  752,  753. 
by  an  unlawful  imprisonment,  i.  753. 

every  imprisonment  does  not  include  a  battery,  i.  754« 
what  will  amount  to  an  assault,  i.  754,  755. 
intention  material,  i.  754. 
force  used  sometimes  justifiable,  and  will  not  amount  to,  i.  755. 

VOL.   n.  T  T  T 
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as  agunBt  trespassen,  L  766^  756. 
presendDg  a  pistol  whether  loaded  or  not,  L  750,  751. 
there  must  be  the  means  of  carrying  the  threat  into  eflbct,  L  751. 
confining  an  idiot  brother,  i.  752. 
persons  present  at  prize  fights,  i.  753. 
act  done  with  consent  not  an  assault,  i.  753. 
but  if  resistance  is  prerented  by  fraud,  it  is,  i.  753. 
injury  accidental  or  undesignec^  L  755. 
servant  defending  master,  and  vice  vers&y  L  756. 
Jon  assault  demesne^  a  good  defence,  L  756. 
excess  of  yiolence,  i.  756.  758. 
officers  arresting,  i.  756. 

officers  must  use  no  unnecessary  violence,  i.  757. 
magistrates  hearing  informations,  and  convicting,  i.  757. 
coroners  holding  inquests,  i.  757. 
entering  house  with  violence,  i.  758. 
difference  where  the  trespass  is  withoat  violence^  L  758. 
indictment,  L  758. 

one  indictment  for  assaulting  two  persons,  L  759. 
plea,  L  759. 

practice,— recognizance  to  enter^  and  try  traverse,  L  759. 
verdict  and  punishment,  i.  760. 

summary  conviction  before  two  magistrates,  under  9  Geo.  4,  c.  31, 
L760. 
certificate  of,  L  760. 
aggravated  assaults^ 

attempts  to  murder,  or  to  do  great  bodily  harm,  L  761. 
with  intent  to  ravish,  i.  692.  761. 

to  commit  an  unnatural  crime,  i.  700.  761. 
upon  officers  executing  process,  i.  408,  et  seq* 
in  effecting  a  rescue,  i.  291.  410.  433,  ^  seq.  761. 
in  obstructing  revenue  officers,  i.  Ill,  et  seq,  761. 
in  hindering  the  exportation  or  circulation  of  com,  L  121,  etseq,  761. 
laying  violent  hands  in  a  church,  or  churchyard,  i.  762. 
striking,  or  drawing  a  weapon  in  church,  or  churchyard,  L  762. 
malicious  striking  or  shedding  blood  in  the  King's  palaces,  L  762. 
drawinff  a  weapon  or  striking  in  the  King's  courts  of  justice,  L  762. 

noue  prosequi  as  to  judgment  of  amputation,  L  763. 
rescuing  a  person  fi*om  courts  without  striking,  L  763. 
assaults  in  mferior  courts  of  justice,  i«  763. 

indictment,  i.  764. 
with  intent  to  commit  robbery  (1  Vict.  c.  87),  L  764. 
construction  of  the  former  statutes,  i.  765. 

the  assault  must  be  made  on  the  party  intended  to  be 

robbed,  i.  765. 
no  actual  demand  of  money,  &c.  necessary,  i.  765,  766. 
the  intent  to  rob  the  material  part,  and  must  be  properly 

alleged,  i.  767. 
on  indictment  for  demanding  with  menaces,  an  expren 
demand  not  necessary,  i.  767. 
it  must  be  averred  from  whom  the  moneg  was  de- 
manded, and  who  was  threatened,  i.  767. 
demands  with  menaces,  i.  768. 
where  money  obtained,  i.  768. 
where  party  has  no  money  with  him,  i.  768. 
assaulting  commanders  of  vessels,  i.  769. 
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9  Gea  4,  c  31,  b.  23,  arresting  a  clergyman  during  diyine  service 
i.  769. 

8.  24,  punishment  for  assaults  on  officers,  &c,  for  their 

endeavours  to  save  shipwrecked  vessels,  i.  769. 
8.  25,  assaults  with  intent  to  commit  felony ;  assaults 
upon  peace  officers;   or  to  prevent  arrest  of  of- 
fenders ;  or  in  pursuance  of  a  conspiracy  to  raise 
wages,  i.  769. 
s.  26,  assault  on  seaman  to  prevent  his  working ;  as- 
saults with  intent  to  obstruct  the  buying  and  selling 
of  grain,  or  its  free  passage,  i.  770. 
assaults  on  peace  officers,  &c.,  i.  770,  et  seg, 
on  collectors  of  taxes,  i.  773. 
revenue  officers,  i.  776. 
officers  of  Millbank  Penitentiary,  i.  777. 
Conviction  of  Assaitlts  on  Indicticents  fob  Fslont,  i.  778. 
1  Vict,  c  85,  s.  1 1,  i.  778. 
to  what  cases  the  statute  extends,  i.  779,  et  seq. 
assault  must  be  involved  in  the  felony  charged,  i.  780. 
not  a  separate  and  distinct  assault,  i,  780. 
ASSAY  MARK, 

on  gold  and  silver,  forging,  &c,  ii.  447. 
ASSEMBLY, 

unlawful,  i.  272,  ei  seq, — See  tit.  Unlawful  Assembly. 
ATHEISTS, 

incompetency  of,  ii.  970. 
ATTAINDER, 

of  another  crime,  not  pleadable,  iL  128. 
ATTEMPT, 

to  commit  crimes  or  misdemeanors,  when  indictable,  i.  46,  et  seq. 
endeavouring  to  provoke  another  to  send  a  challenge,  i.  297. 
inciting  persons  to  assemble  in  a  riotous  manner,  L  269. 
to  commit  a  rape,  L  692. 

to  commit  murder,  L  719,  6^  seq. — See  tit.  Maimino. 
maliciously  shooting  at  persons,  i.  721,  et  seq. 
attempts  to  murder  by  shooting,  stabbing,  or  cutting,  i.  721. 
a  person  caught  in  the  night  in  an  attempt  to  commit  a  felony  may  be 
detained  without  a  warrant,  i.  739. 
ATTORNEY, 

convicted  of  forgery,  and  afterwards  practising,  ii.  408. 

of  perjury,  ii.  670. 
communications  between,  and  his  client,  ii.  902,  et  seq, — See  tit  Pbivi* 
LEOED  Communications. 
A  UTREFOIS  A  CQ  UIT, 
plea  of,  i.  829,  et  seq. 
in  burglary,  i.  829. 

will  not  be  effective,  unless  the  facts  contained  in  the  second  indict- 
ment would  have  sustained  the  first,  i.  831. 
an  acquittal  in  one  King's  reign  no  bar  to  an  indictment  for  an  offence 

charged  in  another  King's  reign,  i.  832. 
if  prisoner  could  have  been  convicted  by  any  evidence  on  one  indict- 
ment, an  acquittal  thereon  a  bar  to  any  subsequent  indictment, 
i.  832. 
when  means  of  death  proved  by  the  same  evidence,  i.  834. 
acquittal  on  indictment  against  prisoner  and  others,  i,  834. 
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no  exception  where  the  parties  are  under  age,  i.  188« 

though  a  person. be  within  some  of  the  exceptions,  the  marriage 
is  null  and  void,  i.  189. 
proceedings  on  the  statute,  i.  ]  89.        ^     ' 

trial  in  the  county  where  the  party  is  apprehended  or  in 
custody,  i.  189. 
the  indictment  should  aver  the  apprehension  or  costody, 
where  the  party  is  tried  where  the  offence  was  not 
committed,  i.  189. 
this  clause  is  only  cumulative,  i.  189. 
what  amounts  to  apprehension,  i.  189. 
the  statute  of  James  to  be  in  force  with  respect  to  offences  before 
or  on  the  1st  of  June,  1828,  i.  187. 
of  the  first  marriage,  L  189. 

former  marriage  act,  26  Geo.  2,  c.  33,  L  190,  ei  seq.    . 

3  Geo.  4,  c.  75,  i.  190,  191. 

4  Geo.  4,  c.  76,  i.  192,  H  seq. 

confined  to  England,  i.  197. 
6  &  7  Wm.  4,  c.  85,  i.  197,  et  seq. 
banns  ought  to  be  published  in  true  name,  i.  206. 
where  entire  variation,  i.  207. 
where  partial  variation,  i.  207. 
under  4  Greo.  4,  c.  76,  both  parties  must  know  that  banns  have 

been  published  in  a  wrong  name,  i.  208. 
assuming  fictitious  name  on  the  second  maniage,  i.  208,  209. 
a  marriage  by  a  minor  by  license  without  consent  since  4  Grea  4, 

c.  76,  is  valid,  i.  210. 
marriage  under  an  assumed  name,  where  good,  i.  206,  207,  208. 
the  prosecutor  must  have  shewn  the  proper  consent  of  parenta^ 

&c.,  if  necessary,  when  the  marriage  was  by  license,  i.  209. 
consent  to  the  marriage  in  case  of  illegitimate  children,  i.  210. 
marriages  celebrated  in  churches  and  chapels  erected  since  the 
26Geo.  2,i.  211. 
26  Geo.  2,  c.  33,  i.  211. 
44Geo.  3,  c.  77,i.  211. 
6Geo.  4,  c.  92,1.211,212. 
marriages  in  Scotland,  and  places  beyond  seas,  i.  212,  213. 
marriage  by  a  dissenting  teacher  in  a  private  room  in  Ireland, 

i.  214. 
marriage  in  private  house  in  Ireland,  i.  213. 
between  Catholic  and  Protestant  in  Ireland,  i.  214,  21& 
of  minors  in  Ireland,  (9  Geo.  2),  i.  215. 
4  Geo.  4,  makes  valid  certain  marriages  solemnized  in  the  chapel 

of  British  Ambassadors,  &c.,  or  in  the  army  abroad,  i.  215. 
marriages  by  Scotch  ministers  in  India,  (58  Geo.  3),  1.  215. 
marriages  iA  Newfoundland,  i.  216. 
Quakers'  marriages,  i.  216. 
French  marriages,  i.  216. 
Jewish  marriages,  i.  216. 
Jewish  divorce,  i.  216. 
marriages  of  lunatics  void,  i.  216. 
evidence,  i.  217. 

marriage  by  reputation  not  sufficient,  i.  217. 

the  name  of  second  wife  must  be  proved  as  stated  in  the 

indictment,  i.  217. 
copies  of  registers  evidence,  i.  217. 
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how  far  the  acknowledgment  of  the  defendant  b  evidence, 

i.  217. 
the  true  wife  cannot  be  a  witness,  L  218. 
presamption  of  death  with  reference  to  circumstances, 

i.219.    • 
letters  evidence  of  the  writer  being  alive,  L  219. 
ponishment  of,  L  219.  - 
BILL  OF  EXCHANGE, 

fofgery,  &c  in  respect  of— See  tit  Forgeby. 
may  be  laid  as  a  warrant  or  order  for  payment  of  money,  ii.  515. 
BISHOPS  COURT, 

extortion  in,  i.  143. 
BLASPHEMY, 

still  indictable  at  common  law,  i.  50.  220. 
indictment  for,  i.  230,  et  seq. 

punishment  for  second  offence,  i.  264. 
BOAT, 

stealing  from,  in  port,  river,  canal,  &c.,  ii.  150. 
BOUNDARIES  OF  COUNTIES, 

offences  committed  near,  i.  549.  827,  iL  120. 
BOXING  MATCH, 

death  by,  I  638,  639. 
BREAD, 

putting  unwholesome  ingredients  in,  by  a  baker,  indictable,  i.  109. 
by  servant  with  master's  knowledge,  master  indictable,  i.  109. 
BRIBERY, 

in  what  it  may  consist,  L  154. 
definition  o^  i.  154. 
attempts  to  bribe,  i.  47.  154. 
buying  and  selling  offices,  i.  147,  et  seq. 
officers  of  customs  and  excise  taking  bribes,  i.  155. 
in  elections  for  members  of  Parliament,  i.  155,  156s  157. 
indemnification  of  discoverers,  i.  156,  157.  159. 
persons  receiving  bribes,  L  158. 
tampering  with  jurors,  i,  155. 
at  municipal  elections,  i.  *159. 

construction  of  the  terms  '^  corrupt,"  ^'  offer  to  corrupt,"  and  **  procure  to 
vote,"i.  160. 
BRIDGES, 

of  public  bridges,  L  385. 

of  private  bridges,  i.  385,  386. 

whether  a  structure  be  a  bridge  is  a  questicm  of  fact,  L  386. 

counties  only  bound  to  repiur  bridges  over  streams  flowing  between  defined 

banks,  i.  386. 
dedication  of  a  bridge  to  the  public,  i.  387. 
a  bridge  may  be  indictable  as  a  nuisance,  L  387.  396. 

if  built  without  public  utility,  or  colourably,  to  charge  fhe  county, 
i.  387. 
of  nuisances  to  by  obstructions,  i.  387. 

house  adjoining,  L  388. 
of  nuisances  by  not  repairing  them,  i.  388,  et  seq. 
liability  of  the  county  to  repair,  i.  388,  et  seq. 
unless  they  show  others  liable,  i.  388. 
not  removed  by  an  act  of  Parliament,  i.  389. 
immemorial  corporation  liable  to  repair,  i.  389. 
ancient  presentments  and  verdicts,  and  grants  of  pontage,  i.  390. 
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repairing  of  bridges  by  the  22  Hen.  8,  {Statute  of  Bridges), 
i.  391.  • 
and  of  three  hundred  feet  of  the  highway  next  adjoining, 
i.  392. 
of  the  nature  of  this  liability,  i.  392. 

county  of  a  city  enlarged  liable  to  repur  bridges 
in  the  district  so  added,  L  392. 
counties  liable  to  repair  bridges  built  by  private  persons,  L  394, 

395. 
(43  Geo.  3,)  not  to  be  charged  unless  the  bridges  be  built  in  a 
substantial  manner,  &c.,  i.  396. 
cases  upon  the  43  Greo.  3,  c.  59,  i.  396,  397. 
cases  where  counties  have  been  holden  not  to  be  liable  to  repair 
bridges  built  by  companies  or  trustees,  i.  397. 
an  infant  bound  to  repair  raiione  tenurOj  not  privileged  by  nonage, 
i.  2.  403. 
no  persons  compellable  to  build  new  bridges,  i.  392. 
power  of  justices  to  order  bridges  to  be  widened,  &c.,  or  rebuilt,  L  393. 
composition  as  to  repair  between  county  and  parish,  where  the  latter  is 

liable  to  repair,  under  3  Geo.  4,  c.  126,  i.  393. 
pulling  down  old  bridge  before  new  one  passable,  393, 394. 
one  bridge  within  three  hundred  feet  of  another  in  another  county,  L  399. 
party  liable  to  repair  a  bridge  is  primd  facie  liable  to  repair  the  ap- 
proaches, L  398,  399. 
counties  not  liable  to  repair  bridges  built  after  1836,  i.  400. 
those  who  are  liable  to  repair  must  do  it  effectually,  L  400. 
county  not  bound  to  widen,  i.  400. 

as  to  the  power  to  widen  by  order  at  sessions,  i.  393. 
procuring  monies  for  repairs  of  bridges^  and  of  contributions,  L  400^ 
401. 
justices  may  contract  for  repairs,  &c.,  i.  401. 

information,  presentment,  or  indictment,  for  not  repairing,  i.  402,  403. 
proceedings  of  justices  in  sessions,  i.  402. 
indictment,  i.  402,  403. 

occupier  of  land  liable  to  repair  of  a  bridge  is  indictable,  i.  403. 
infant,  where  not  liable  ratione  tenures,  t.  403. 
pleadings,  special  plea,  &c.,  i.  404,  405. 
trial,  county,  &c.,  i.  405. 
evidence,  i.  406. 
reputation  inadmissible,  i.  406. 

innabitants  of  counties,  witnesses  against  private  persons,  L  406. 
the  judgment,  i.  406. 
staying  it,  i.  406. 
certiorari  to  remove  presentments  or  indictments,  i.  407. 
riotously  destroying  bridges,  &c.  belonging  to  collieries,  mines,  &c., 

i.  270. 
destroying,  ii.  580. 
BROKER, 

embezzlement  by,  ii.  192. 
BROKERAGE, 

illegal,  i.  458,  4o9. 
BUILDINGS,  ii.  548.  et  ««?o.—  See  tit.  Aeson. 
BULL-BAITING,    ^ 

assemblies  for,  not  riotous,  i.  267. 
BULLION, 

frauds  relating  to,  i.  67,  et  seq. 
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making  gold  and  silver  under  the  true  alloy,  i.  67. 

fraudulently  affixing  marks,  indictable  at  common  law,  i.  67.-— See 

tit.  ASSAT. 

frauds  in  the  exportation  of  bullion,  i.  68. 
BURGLARY, 

definition  of  the  offence,  i.  785. 

breaking  and  entering,  both  necessary,  i.  786. 

the  breaking. — Of  an  actual  breaking,  i.  786,  787. 
windows,  i.  787. 
chimney,  i.  788. 

where  there  are  no  interior  fastenings,  L  788. 
trap  doors,  i.  788, 789. 

breaking  a  wall  built  round  the  house  for  its  safeguard,  i.  789. 
breaking  the  outer  fence  of  the  curtilage,  i.  790. 
breaking  an  area  gate,  i.  790. 
breaking  the  inner  door  of  the  house,  i.  790. 
breaking  cupboards,  &c.  fixed  to  the  freehold,  i.  791. 
breaking  out  of  the  house,  i.  792. 
constructive  breaking,  i,  792. 
by  threats,  i.  792. 
by  fraud,  i.  793. 
by  conspiracy,  i.  794. 
by  servants,  i.  794. 
the  entering y  i.  794. 

discharging  a  gun  outside,  i.  796. 

introduction  of  an  instrument,  in  the  act  of  breaking  the  house, 

i.  795,  796. 
need  not  be  on  the  same  night  as  the  breaking,  i.  797. 
breaking  and  entering  by  one,  the  act  of  whole  party  engaged,  i.  797. 

entering  by  means  of  an  infant,  i.  797. 
of  the  mansion' house f  i.  797,  et  seq, 

what  shall  be  considered,  i.  797.     See  tit.  Dwelling- House. 
not  buildings  within  the  curtilage,  i.  798,  799. 
part  of  a  house  severed  from  the  rest,  i.  799. 
chambers,  &c.,  let  to  a  tenant,  i.  800. 
where  there  is  no  internal  communication  between  a  house  and 

room,  i,  801. 
part  considered  as  a  distinct  dwelling-house,  i.  802. 
outhouse,  L  803. 
of  the  inhabitancy,  i.  803,  et  seq, 

where  owner  has  not  begun  to  inhabit,  i.  808. 

person  put  in  the  house  to  sleep  at  nights  till  owner  gets  a 

tenant,  i.  804. 
using  the  house  for  business,  but  not  sleeping  there,  L  805. 
temporary  absence,  i.  805. 
there  must  be  an  animus  revertendi,  u  805. 
house  used  as  warehouse,  i.  806. 
house  inhabited  by  servant  and  his  family,  L  806. 
inhabitancy  merely  casual,  i.  806. 
case  of  executor  putting  servants  into  the  house,  i.  807. 
of  the  ownership,  i.  807,  et  seq. 

where  occupation  is  by  persons  part  of  the  owner's  family,  i.  807. 

by  his  servants,  i.  808. 
wife  living  apart  from  her  husband,  i.  807. 
houses  of  partners,  i.  809. 
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of  apartments  40  palaces,  noblemens'  houses,  or  houses  of  puUic 

companies,  L  810,  811. 
ownership  in  servants,  i.  811.  81d,  814,  815. 
in  agent  of  a  trading  company,  i.  812. 
where  servant  has  part  of  the  house,  and  the  rest  reserved, 
i.  815. 
apartments  occupied  by  guests,  &c.  in  a  house  or  inn,  L  816. 
where  there  is  a  tenant  at  will,  L  817. 
apartments  let  out  to  inmates,  i.  817,  818. 

where  there  is  an  actual  severance,  and  no  internal  com- 
munication, L  819. 
several  occupations  of  distinct  parts  of  the  same  house  by  two 
partners,  i.  819. 
owner  of  house  breaking  open  apartments  of  his  lodgers, 
i.  820. 
fifA%  time  when  the  offence  must  be  committed,  i.  820. 

the  breaking  and  entering  need  not  both  be  in  the  same  night,  L  821. 
party  present  at  breaking  but  not  at  the  entering,  L  .821. 
<^the  intent  to  commit  a  felony ^  L  822. 

an  intent  to  commit  a  trespass  not  sufficient,  i.  822,  823. 
the  felony  intended  may  be  by  common  law  or  statute,  L  824. 
the  felony  intended  must  be  stated  correctly,  i.  824. 
different  intents  may  be  laid  in  same  indictment,  L  825. 
indictmenif  i.  825,  et  9eq. 

allegation  that  the  fact  was  done  in  the  night,  i.  825. 
allc^tion  as  to  the  mansion  or  dweUing-house,  L  826. 
as  to  a  church,  i.  826. 
of  the  parish,  L  826. 

where  trial  in  an  adjoining  county,  i.  827. 
the  words  ^*  feloniously  and  burglariously"  *' break  and  entei^  are 

necessary,  i.  827. 
of  laying  the  intent,  i.  828. 

different  intents,  i.  828. 
of  joining  burglary,  larceny,  and  felony,  i.  828. 
of  the  plea  of  autrefois  acquit^  L  829,  et  seq, 

a  person,  indicted  for  burglary,  and  stealing  the  goods  of  A.,  and 
acquitted,  may  be  indicted  for  the  same  burglary  and  stealing  the 
goods  of  B.,  i.  829. 
when  the  prisoner  could  have  been  convicted  by  any  evidence  on  the 

first  trial,  i.  832. 
mode  of  pleading  autrefois  acquity  i.  837,  note  («). 
where  and  when  it  may  be  pleaded,  i.  887. 
the  verdict,  i.  839. 

not  guilty  of  burglary,  and  guilty  of  stealing  above  40f«  in  a^weDing- 
house,  i.  839,  840. 
when  several  are  indicted  for  burglary  and  larceny,  the  offence  of  some 

may  be  burglary,  of  the  others  only  larceny,  i.  840. 
punishment^  i.  841. 

of  burglary  with  violence,  i.  841,  842. 
principals  in  second  degree  and  accessories,  i.  841. 
trial  of  accessories,  i.  842. 
BURNING,  ii.  548,  et  seq.See  tit.  Abson. 
BUYING  AND  SELLING, 

public  offices,  i.  147. — See  tit.  Offices; 
pretended  titles,  L  180. 
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CANAL, 

stealing  g^oods  from  a  vessel  of,  ii.  150. 
breaking  down  locks,  on,  &c.,  ii.  578. 
CAPABILITY, 

of  committing  crimes,  i.  1. 
general  rule,  i.  1. 
want  or  defect  of  wiU,  i.  1  • 

1.  Infants,  i.  2,  18. 

committing  mbdemeanors,  i.  1. 
capitfu  crimes,  i.  2,  3,  4,  5. 
morder,  i.  3,  4,  5. 
rape,  i.  3. 
new  statutory  felonies,  i.  5,  6. 
treasons,  i.  5. 
execution  of,  respited,  &c.  for  their  want  of  discretion,  i.  6, 

2.  Non  compotes^  i.  6 — 15. 

Idiots,  i.  6. 

what  constitutes,  L  6,  7. 

deaf  and  dumb,  L  6,  and  see  n.  (/). 
from  sickness,  i.  7. 
lunatics,  i.  7. 
persons  drunk,  L  7. 

by  unskilfulness  or  contriyance  of  others,  i.  7. 
distinction  between  idiotcy  and  lunacy,  i.  8. 
in  what  cases  defect  of  sense,  &a  shall  excuse,  L  8,  eC  seq* 

rule  derived  from  cases,  i.  13. 
lunatic  offenders,  proceedings  with  respect  to,  L  14. 
disposal  of  persons  acquitted  on  ground  of  insanity,  i.  1 5. 
the  jury  may  judge  from  demeanour  of  the  party,  i.  16. 

facts  necessary  to  constitute  the  crime  must  be  proved, 
in  order  to  bring  a  case  within  the  act,  L  16. 

grand  jury  are  bound  to  find  the  bill,  i.  16. 

persons  found  insane  on  arraignment  or  trial,  L  15. 

discharged  for  want  of  prosecution,  i.  15* 

becoming  insane  after  conviction,  1.  17. 

3.  Persons  subject  to  the  power  of  others,  L  17. 

feme  covert,  i.  18. 

not  answerable  for  her  husband's  breach  of  duty,  i.  19« 

indictment  against  husband  and  wife  as  such,  L  19. 24. 

when  responsible,  i.  20,  21. 

coercion  of  husband,  when  presumed,  i.  22. 

not  guilty  of  felony  in  stealing  her  husband's  goods, 

i.  22. 
when  a  stranger  can  commit  larceny  of  husband's  goods 

by  delivery  of  wife,  i.  23. 
Hot  accessory  for  receiving  her  husband,  i.  23. 
evidence  of  being  the  wife,  i.  24. 

4.  Persons  committing  crimes  through  ignorance,  i.  24. 
CARRIERS, 

larceny  by,  ii.  59,  et  seq. 

special  property  of,  to  support  ownership  in  indictment,  ii.  90. 

false  pretence  by,  to  obtain  carriage,  ii.  297. 


lOSO  INDEX. 

CASE  RESERVED, 

by  Judge  at  trial,  for  the  opinion  of  the  twelve  Judges,  IL  725. 
CATTLE, 

stealing,  ii.  134, 

how  described  in  indictmenty  ii.  1 12. 
slaughtering,  ii.  140. 
destroying  or  burying  hides,  ii.  141. 
maiming  and  killing,  ii.  569. 

no  indictment  at  common  law  for  maiming  a  horse,  ii.  569. 
7  &  8  Geo.  4,  c.  30,  s.  16,  ii.  569. 

as  to  the  meaning  of  the  word  **  cattle"  in  the  9  Greo.  1,  c.  22,  iL  570. 
horses,  pigs,  asses,  ii.  570. 
as  to  the  degree  of  maiming,  ii.  571. 

pouring  acid  into  the  eye  of  a  mare  and  blinding  her,  ii.  571. 
wounds  inflicted  by  a  dog,  ii.  572. 
burning  a  building  with  a  cow  in  it,  ii.  572. 
.malice  to  the  owner  not  necessary,  ii.  572. 
indictment  and  evidence,  ii.  573. 

other  acts  of  administering  poison,  admissible  to  show  the  intent,  ii.  573. 
principals  and  accessories,  ii.  573. 
CERTIORARI^ 

to  remove  indictments  for  nuisances  to  highways,  i.  371. 
costs  after  removal  by  defendants,  i.  376. 
for  nuisances  to  bridges,  i.  407. 
CHALLENGING, 
to  fight,  i.  297. 

provocation  no  excuse,  i.  297. 

of  endeavouring  to  provoke  another  to  send  a  chaDei^,  i.  297. 

of  the  intent,  i.  297. 
of  words  of  provocation,  i.  297. 
in  what  county  the  venue  may  be  laid,  i.  298. 
criminal  information  for,  i.  298. 
punishment  for,  i.  298. 
CHAMPERTY, 

description  q(  i.  178. 
by  statutes,  i.  178,  179. 
punishment,  i.  181. 
place  of  trial,  &c.  i.  181. 
CHANCE  MEDLEY, 

killing  by,  i.  660. — See  tit.  Hobocids. 
CHANCERY, 

forgery  of  documents  relating  to  suitors  in,  ii.  485. 
CHAPELS, 

pulling  down,  by  persons  riotously  assembled,  i.  269. 
sacrilege  in,  i.  843. 
CHARACTER, 
of  prosecutrix, 

when  and  how  it  may  be  impeached,  i.  690. 
fidse  characters  of  servants,  ii.  316. 
of  prosecutor, 

when  and  how  it  may  be  impeached,  ii.  784. 
of  prisoner,  ii.  784. 

evidence  of  good  character  must  be  applicable  to  the  particular  charge;, 
ii.  784. 
must  not  refer  to  particular  acts,  ii.  784. 
mode  of.  leaving  it  to  the  jury,  ii.  785. 
prosecutor  cannot  shew  prisoner's  bad  character,  ii.  786. 
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CUARACTER—conHnued. 

except  on  indictment  for  subsequent  felony,  ii.  785. 
of  witness, 

proof  of,  to  impeach  his  credit^  ii.  939. — See  tit.  Witness. 
CHEATS, 

attempts  to  defraud,  when  not  indictable,  i.  51. 

frauds  relating  to  bullion,  i.  67. 

frauds  by  public  officers,  i.  141. 

undue  abatement  of  the  price  of  native  commodities,  i.  173. 

in  order  to  constitute,  there  must  be  a  prejudice  received,  ii.  274. 

if  on  a  trial  for  a  cheat,  it  appears  in  evidence  to  amount  to  a  larceny,  it 

will  still  be  punishable  as  a  misdemeanor,  iL  274. 
cheats  and  frauds  punishable  at  common  law,  ii.  275,  ei  seq, 
cheats  against  public  justice,  ii.  275. 
frauds  affecting  the  crown  and  public,  ii.  275. 
selling  unwholesome  provisions,  ii.  275. 

supplying  prisoners  of  war  with,  ii.  276. 
baker  selling  bread  containing  alum,  ii.  276. 
mala  praxis  of  a  physician,  ii.  277. 

rendering  false  accounts,  and  other  frauds  by  persons  in  official  situa- 
tions, li.  278. 
false  news,  ii.  278. 

apprentice  enlisting  and  taking  bounty,  ii.  278. 
falsely  pretending  a  power  to  discharge  soldiers,  ii.  279. 
fraud  by  maiming  in  order  to  beg,  ii.  279. 
cheats  by  &lse  weights  and  measures,  ii.  279. 
cheats  and  frauds  in  private  transactions  not  indictable,  ii.  280. 
unless  they  amount  to  a  conspiracy  or  forgery,  ii.  280. 
cases  of  cheats  amounting  to  a  conspiracy,  ii.  281. 
cheat  by  means  of  a  forged  instrument,  ii.  281. 
cases  of  forgeries  prosecuted  as  cheats  at  common  law, 
ii.  282. 
cheats  by  a  bare  lie  not  indictable,  ii.  282. 

though  an  apparent  token  be  used,  ii.  283. 

as  check  on  banker  without  effects  or  authority,  ii. 
283,  284. 
instances  of  un&ir  dealings  not  indictable,  ii.  284,  et  seq, 
a  cheat  or  fraud,  punishable  at  common  law,  must  be  such  against 

which  common  prudence  would  not  have  guarded,  ii.  286. 
indictment,  ii.  2.  286. 
punishment,  ii.  286. 
cheats  and  frauds  by  means  of  false  pretences,  ii.  286,  et  seq. — See  tit. 

Fai.se  Pretences. 
of  cheats  and  frauds  punishable  by  statutes,  ii.  314,  et  seq. 
fraudulent  conveyances,  by  the  13  Eliz.  c.  5,  ii.  314. 

by  the27Eliz.  c.  4,  ii.  315. 
gaming  by  the  9  Ann.  c.  14,  ii.  315. 
conjuration,  fortune-telling,  &c.  9  Geo.  2,  c.  5,  ii.  316. 
giving  false  characters  to  servants,  ii.  316. 
fraudulent  accounts  by  officers  of  Milbank  Penitentiary,  66  Geo.  3, 

c.  62,  ii.  316. 
schedule  of  insolvent  debtor,  1  Geo.  4,  c.  119,  ii.  317. 
mutiny  acts,  ii.  3l7. 

cheats  and  frauds  in  particular  trades,  ii.  317. 
CHECK, 

on  banker,  without  effects  or  authority,  not  indictable  at  common  law, 
ii.  283. 
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CUECK—conHnued. 

but  it  is  as  a  fiilse  pretence  under  the  statute,  it  298,  ei$eq. 
CHILD. — See  tit.  Infant. 

woman  concealing  the  birth  of,  i.  571. 

carnal  knowledge  of,  i.  693,  et  seq, 

child-stealing,  i.  718. 
CHOSES  IN  ACTION, 

stealing,  ii.  73. 
CHRISTIAN  RELIGION, 

libels  upon,  i.  220. 

part  of  the  law  of  the  land,  i.  231. 

court  will  not  meddle  with  differences  of  opinion,  i.  231. 

dispassionate  discussions  allowable,  i.  232. 

not  allowable  to  attack  the  characters  of  individuals  in  such  discnsaions, 
i.  232. 
CHURCH.— See  tit.  Sacrdleos. 

riotously  pulling  down,  i.  269. 

afirays  in,  i.  292.  299. 

breaking  windows  of,  i.  301. 

arrest  of  clergyman  in,  i.  302. 

burglary  in,  how  to  be  stated  in  indictment,  i.  826. 

goods  belongings  ownership  of,  how  laid,  i.  844. 

burning,  ii.  552.-^See  tit.  Abson. 
CHURCH-YARD, 

affrays  in,  i.  292.  299. 

5  &  6  Edw.  6,  c  4,  i.  299. 

striking  in,  &c.,  i.  299. 

arrest  of  clergyman  in,  L  302. 
CHURCHWARDEN, 

refusing  to  call  yestries,  &c.,  i.  139. 

obtaining  a  silver  cup  or  the  like,  colore  offieiiy  i.  143. 
CLERGYMAN, 

a  spiritual  person  taking  a  farm  liable  to  the  penalty  of  the  statute  Hen.  8, 
but  not  indictable,  L  61. 

arrest  of,  in  church  or  church-yard,  L  302.  769. 
whilst  performing  service,  &c,  i.  769. 
CLERK, 

larceny  by,  of  his  master's  property,  at  common  law,  iL  163,  ei  seq. — See 
tit.  Sebvahts. 
instance  of  what  did  not  amount  to,  ii.  164. 

embezzlement  by,  ii.  167. — See  tit.  Embszzijbiieiit. 
CLOTH, 

in  progress  of  manufacture,  larceny  of,  ii.  224. 

destroying,  &c.,  ii.  686. 
COAL-MINE, 

setting  fire  to,  ii.  663. 
COCKPIT, 

a  nuisance,  when,  L  324. 
COCK-THROWING, 

at  Shrove-tide,  illegal,  i.  639. 
death  by,  i.  639. 
COERCION, 

excuse  from,  for  committing  a  crime,  i.  17,  ei  seq.'^See  tit.  CAPAStLiTT. 
COFFINS, 

ownership  of,  in  whom  laid,  ii.  98. 
COIN, 

having  counterfeit  coin  in  possession  with  intent  to  utter  it,  no  oifence  at 
common  law,  i.  48. 
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but  it  is  good  evidence  of  having  procured  it,  which  is  an  offence, 
1.48. 
having  coining  instroments  in  possession  with  intent  to  use  them,  L  48. 
counteffeUingj  i.  54,  ei  seq. 

what  is  the  King's  money,  i.  54. 
necessary  evidence  of  it,  i.  SS. 
proportions  in  coining  it,  i.  54. 

(2  Wm.  4,  c.  34),  counterfeiting  gold  and  silver  coin,  i.  5^, 
offence  complete,  though  the  coin  be  not  in  a  fit  state  to  be 

uttered,  i.  SS. 
colouring  counterfeit  coin  or  pieces  of  metal  to  make  them 

pass  as  gold  or  silver  coin,  i.  SS, 
altering  genuine  coin  to  make  it  pass  for  higher  coin,  i.  56. 
counterfeiting  foreign  gold,  silver,  or  copper  coin,  i.  56. 
foreign  coin  not  current  here,  i.  56. 
having  in  possession,  i.  57,  note  (2). 
copper  money,  i.  57. 

of  this  realm,  i.  57. 
the  ofience  may  be  committed  by  officers  of  the  mint,  !•  57. 

what  shall  constitute  the  offence  in  them,  i.  57. 
what  will  be  a  sufficient  counterfeiting^  i.  58. 

round  blanks  like  shillings  worn  smooth  by  circulation,  i.  58. 
where  the  false  coin  is  so  imperfect  as  not  to  be  passable,  the 

offence  of  counterfdting  is  now  complete,  i.  58. 
what  was  a  colouring  within  8  &  9  Wm.  3,  i.  59. 
counterfeiting  complete  without  uttering,  L  60* 
of  principals  and  accessories  in,  i.  60. 

what  sufficient  proof  of  the  coin  being  counterfeit,  i.  60. 
what  not  sufficient  evidence  of  counselling,  &c,  L  61. 
offences  at  sea,  i.  61. 
where  the  court  may  order  hard  labour,  1.  61. 
coining-tools  and  base  money  how  to  be  secured  and  disposed  of,  i.  62. 
impairing^  L  63. 

impairing,  diminishing,  or  lightening,  i.  63. 
having  clippings,  &c.,  in  possession,  i.  63. 
melting  coin,  i.  63. 
importing  aounterfeii  or  light  money ^  L  64. 
foreign  coin  current  here,  i.  64. 

not  current  here,  i.  65. 
light  silver  coin,  i.  65. 
exporting  countetfeit  money,  i.  66. 

to  the  colonies,  i.  66. 
receiving^  uttering,  or  tendering  counterfeit  coin,  i,  75. 

formerly,  in  some  cases,  a  cheat  and  misdemeanor,  i.  75. 
statute  respecting,  i.  76. 
uttering  counterfeit  gold  or  silver  coin,  i.  76. 
uttering,  having  possession  of  other  base  coin,  i.  76. 
a  second  uttering,  i.  76. 
uttering  counterfeit  copper  coin,  i.  76. 
having  three  or  more  pieces  in  possession,  i.  77. 
second  offence,  i.  77. 

evidence  of  previous  conviction,  i.  77. 
indictments  not  to  be  traversed,  i.  77. 
what  a  putting  off  counterfeit  money  within  the  former  act, 

i.78. 
names  of  nersons  to  whom  uttered  to  be  stated^  i.  78. 
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COIN— conA'n««</. 

giving  base  coin  in  charity,  i.  78. 
passing  money  by  ringing  the  changes,  i.  78. 

indictment,— -two  utterings  on  the  same  day,  i.  79. 

indictment  for  second  offence,  i.  80. 

for  felony  under  former  act,  most  have  set  out  the  fiMrmer 

convictions,  &c.,  with  a  praui  peUet^  i.  80. 
on  two  counts  for  uttering,  two  years'  imprisonment  cannot 

be  given,  i.  80. 
trial  and  evidence,  i.  80. 

of  a  guilty  knowledge,  i.  80. 
associate  not  co-operating,  i.  81. 
whether  associate  must  be  so  near  as  to  help  to  pass  the 

money,  i.  82. 
where  possession  of  one  defendant  is  the  possession  of 
another,  i.  83. 

form  of  indictment,  L  83. 
allegation  of  knowledge,  i.  83. 
uttering  foreign  counterfeit  coin^ 
37  Geo.  3,  c  126.  i.  84. 

evidence  of  former  conviction,  i.  85. 

s.  6,  proceedings  against  persons  having  in  custody  more  than 
a  certain  quantity,  i.  86. 
,  ^yi^f  selling,  or  paying  counterfeit  coin  ai  a  lower  rate  than  its  demo- 
mination^  i.  86. 
the  money  must  be  vented  at  a  lower  rate,  i.  86. 
name  of  person  to  whom  it  b  put  off  should  be  stated,  i.  86. 
the  sum  for  which  it  is  agreed  to  be  put  off  should  be  correctly 
stated,  i.  86. 
COINING  INSTRUMENTS, 

making,  mending,  or  having  in  possession,  i.  69. 

conveying  tools  or  monies  out  of  the  mint,  i.  69. 

a  press  or  mould  within  the  former  statute,  i.  70. 

what  was  a  puncheon  within  it,  i.  71. 

for  miking  foreign  gold  coin,  not  within  the  statute,  i.  72. 

evidence,  i.  72. 

proof  of  a  die  made  either  of  iron  or  steel,  i.  72. 
It  is  not  necessary  to  prove  money  made  with  them,  i.  73. 
having  in  possession,  with  intent  to  use  them,  a  misdemeanor  at  common  ■ 

law,  L  73,  but  see  L  48. 
they  need  not  bear  an  exact  resemblance  to  the  coin,  i.  73. 
where  necessary  to  prove  that  the  instrument  had  a  perfect  impresslDn  of 

a  coin  upon  it,  i.  73. 
seizing,  to  produce  in  evidence,  i.  62. 
COLLECTORS  OF  TAXES, 

assaulting,  i.  773,  774. 
COMBINATION,  . 

societies  taking  unlawful  oaths,  &c,  to  be  deemed  unlawful  combinations^  1 

i.  277,  278.  281. 
COMMISSIONS, 

in  thearmv,  selling  for  more  than  regulation  price,  a  misdemeanor,  i.  152. 
COMMENCEMENT  OF  PROSECUTION, 

what  and  when,  i.  471. 
COMPENSATION, 

to  those  who  have  been  active  in  the  apprehension  of  offenders,  ii.  954. 
COMPOUNDING  OFFENCES, 
compounding  felony,  i.  131. 


I 


INDEX.  1025 

COMPOUNDING  OFFEHiCES^-coniinued. 

taking  reward  for  helping  to  things  stolen,  i.  132. 

advertising  a  reward  for  the  return  of  stolen  goods,  i.  132. 
compounding  misdemeanors,  i.  ]  32. 

after  judgment  by  leave  of  the  court,  i.  132. 
compounding  informations  on  penal  statutes,  i.  132. 

18  Eliz.  c.  5,  i.  133. 

statute  applies,  though  no  offence  has  been  committed,  i.  134. 

so  though  no  action  or  information  pending,  i.  133. 
contracts,  &c.,  in  consideration  of  dropping  a  prosecution,  &c.,  void,  L  132. 
CONCEALMENT, 

of  the  birth  of  children,  i.  486.  571. 

verdict  finding,  571^  et  seq» 
CONFEDRACY, 

evidence  of  joint  or  several  acts  to  prove,  i.  27, 28.  702. 
crimes  done  in  pursuance  of,  in  prosecution  of  unlawful  purposes,  i.  28,  29. 
unkwful,  what  to  be  deemed,  i.  277,  278.281. 
CONFESSION, 

sufficient  for  conviction  without  proof,  aliunde^  ii.  824,  825* 

must  be  free  and  voluntary,  ii.  826. 

promises  and  inducements,  ii*  827,  et  seq. 

confession  when  prisoner  b  drunk,  ii.  827. 

inducement  to  implicate  another  prisoner,  ii.  829. 

confessions  made  with  a  view  to  being  admitted  as  a  witness,  ii<  830. 

in  consequence  of  pardon  offered  by  secretary  of  state,  ii.  830. 

in  consequence  of  another  prisoner  being  admitted  Queen's  evidence,  ii.83L 

threats  and  menaces,  ii.  831,  ei  seq. 

where  the  words  are  ambiguous,  ii.  832. 

under  false  imprbonment,  ii.  832. 

words  not  amounting  to  a  menace,  ii.  832. 

confessions  after  one  unduly  obtained,  ii.  832. 

after  promises  of  favor,  there  must  be  explicit  warning  and  caution, 

.  ii.  833,  834. 
where  an  interval  of  time  elapsed  between  the  inducement  and  the  con- 
fession, ii.  835.  838. 
inducement  by  person  in  superior  authority,  ii.  835. 
after  the  effect  of  inducements  has  been  done  away,  ii.  836,  837,  8384 
as  to  the  persons  whose  inducements  wiU  exclude  confessions,  ii.  839. 
inducements  in  the  presence  of  persons  in  authority,  ii.  840. 
by  the  wife  of  the  master,  ii.  841. 
by  prosecutor's  relations  and  neighbours,  ii.  841. 
by  persons  not  in  authority,  ii.  843. 

to  a  person  not  in  authority  after  inducement  by  that  person,  ii.  844. 
instances  of  admissible  confessions,  ii.  845,  et  seq. 
an  inducement  as  to  one  crime  will  not  exclude  confession  as  to  another^ 

iL  845. 
unless  they  form  parts  of  the  same  transaction,  ii.  845. 
the  proper  question  is,  whether  the  inducement  be  calculated  to  make  the 

prisoner  give  a  false  statement,  ii.  845. 
advising  the  prisoner  to  be  sure  to  teU  the  truth,  ii.  846tf 
oath  not  to  reveal  a  statement,  ii.  846. 
proposal  to  confess  coming  from  the  prisoner,  ii.  847. 
coiiiession  obtained  firom  a  boy  under  duress  of  imprisonment,  ii<  847. 
there  must  be  the  hope  of  some  temporal  benefit,  ii.  848. 
confession  procured  by  persuasion  of  a  clergjonan,  ii.  848. 
boy  told  to  kneel  down,  and  tell  the  truth  in  the  presence  of  the  Almighty^ 
ii.  852. 
VOL.  n.  u  u  u 
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CONFESSION— con/iwM€rf. 

confessions  elicited  by  questions  of  magistrates,  ii.  853. 

of  other  persons,  ii.  854. 
examinations  of  prisoners  purporting  to  be  on  oath,  inadmissible,  ii.  855. 
and  evidence  inadmissible  to  show  that  they  were  not  on  oath,  ii.  855. 
and  evidence  inadmissible  of  what  the  prisoner  said,  ii.  855. 
examination  of  prisoner  on  oath,  when  not  admissible,  ii.  856,  ei  seq. 
when  before  any  charge  made  against  any  one,  ii.  856. 
as  a  witness  against  another  prisoner,  ii.  856. 
examined  on  oath  by  mistake,  ii.  857. 
depositions  of  prisoner  against  another  on  a  charge  of  forgery,  ii.  858. 

on  a  charge  of  burglary,  ii.  858. 
examination  on  oath  before  commissioners  of  bankmpt,  iL  858. 
answers  and  depositions  in  Chancery,  ii.  859. 
cases  as  to  depositions  before  coroners,  ii.  859,  et  seq, 
discoveries  in  consequence  of  confessions  unduly  obtained,  ii.  861 ,  eiteq. 
acts  done  in  consequence  of  a  confession,  ii.  863. 
declarations  accompanying  such  acts,  ii.  863. 
not  admissible  except  when  confirmed,  ii.  863. 
evidence  against  the  party  confessing  only,  ii.  864. 

though  made  before  a  magistrate  in  the  hearing  of  an  accomplice, 

who  did  not  deny  it,  ii.  864. 
secus^  if  referred  to  by  the  prisoner,  ii.  865. 
confession  in  the  bearing  of  a  prisoner  not  before  a  ma^strate,  ii.  866. 
statement  made  by  prisoner's  wife  in  his  presence,  ii.  866. 
examinations  not  in  the  words  of  the  prisoner,  inadmissible,  ii,  866,  867. 
all  names  in  a  confession  must  be  mentioned,  ii.  867,  868. 
whole  statement  of  prisoner  to  be  left  to  jury,  ii.  868. 
the  jury  are  to  credit  so  much  of  the  prisoner's  statement  as  they  think  fit, 

ii.  868. 
as  to  the  mode  of  introducing  confessions,  ii.  869. 
calling  constables  in  whose  custody  the  prisoner  has  previously  been, 

ii.  869,  870,  871. 
of  the  effect  of  confessions,  871. 
acts  and  declarations  of  co-conspirators,  ii.  871. 

of  agent  of  defendant,  ii.  871. 
of  agent  of  prosecutor,  ii.  872. 
before  a  magistrate. — See  tit.  Examination. 
CONGREGATION, 

disturbing,  i.  300,  etseq, 
CONIES, 

larceny  of,  ii.  85. 

taking  or  killing  in  a  warren,  ii.  145. 
CONJURATION, 

cheats  by  pretending  to  practise,  ii.  316. 
CONSENT, 

negative  proof,  ii.  737. 
CONSPIRACY, 

prosecution  for,  not  maintainable  against  a  husband  and  wife,  i.  20. 

for  an  unlawful  and  seditious  assembly,  i.  277,  278. 

societies  taking  unlawful  oaths,  &c.,  to  be  deemed  unlawful  combinations, 

i.  277,  278.  281. 
descriptions  of,  ii.  674. 

against  the  public  justice  of  the  kingdom  by  agreeing  to  make  false 
charges  and  accusations,  ii.  675. 
the  false  charge  need  not  be  prosecuted,  ii.  676. 
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CONSPIRACY— co«<i«tt«rf. 

the  confederacy  will  be  equally  criminal  though  the  proceedings 
intended  to  be  instituted  were  defective^  ii.  676. 
though  the  parties  may  say  they  intended  only  to  give  testimony 
in  a  legal  course  of  justice,  ii,  676. 
the  confederacy  must  be  false  and  malicious,  ii.  677. 
to  pervert  the  course  of  justice  by  producing  a  false  certificate  of  a  highway 

being  in  repair,  ii.  677,  ei  seq. 
to  obtain  security  from  a  defendant,  ii.  679. 
to  raise  the  price  of  the  public  funds  by  &lse  rumours,  ii.  679. 
to  impoverish  the  farmers  of  excise,  ii.  680. 
to  obtain  money  by  procuring  the  appointment  of  a  person  to  an  office  in 

the  customs,  ii.  680. 
to  commit  riots,  ii.  681. 
to  excite  discontent,  ii.  681. 

to  inarry  paupers,  in  order  to  charge  a  parish,  ii.  681. 
to  charge  a  man  with  being  the  fether  of  a  bastard  child,  ii.  683. 
to  defraud,  ii.  683,  et  seq, 

to  make  a  fraudulent  acceptance  of  a  bill  of  exchange,  ii.  683* 
to  defraud  tradesmen,  ii.  684. 
by  brokers  attending  auctions,  ii.  684. 
to  fabricate  shares  in  a  joint  stock  company,  ii.  684. 
to  barter  unwholesome  wine,  ii.  684. 
to  solemnize  a  marriage,  ii.  685. 
to  seduce  a  young  woman,  ii.  686» 
to  carry  away  and  marry  a  female,  ii.  686. 
to  impoverish  a  man  in  his  trade,  ii.  687. 

an  indictment  will  not  lie  for  conspiring  to  commit  a  civil  trespass,  ii.  687. 
nor  for  conspiring  to  cheat  and  defraud  a  man  by  selling  him  an  un- 
sound horse,  ii.  687. 
nor  for  conspiring  to  deprive  a  tnan  of  the  office  of  secretary  to  an 
illegal  trading  company,  ii.  688. 
combinations  among  journeymen  workmen^  ii.  688. 

provisions  of  6  Geo.  4,  c.  129,  ii.  688,  et  seq^ 
prosecution  and  proceedings  in,  690. 

statements  in  the  indictment,  ii.  691. 

not  necessary  to  state  the  means  by  which  the  conspiracy  was  effected 
where  the  thing  intended  is  illegal.  Secus  where  it  is  legal,  ii.  692. 
indictment  for  conspiring  to  defraud  of  divers  goods,  ii.  692. 

purchasers  in  the  funds^  ii.  693; 
to  obtain  goods  without  making  payment  for  them,  ii.  693. 
by  a  fraudulent  deed,  ii.  693. 
to  defraud  of  the  fruits  of  a  verdict,  ii.  693. 
not  stating  whose  the  goods  were>  ii.  694. 
technical  averment  of  conspiracy,  ii.  695. 
place  where  the  offence  may  be  tried,  ii.  696. 
jurisdiction  of  quarter  sessions,  ii.  696. 
evidence,  ii.  696,  et  seq, 

wife  of  one  defendant  no  witness  for  the  others^  ii.  696. 

how  far  the  acts  and  words  of  one  conspirator  evidence  against 

the  others,  ii.  697,  et  seq, 
proof  of  the  conspiracy,  ii.  698. 

general  evidence  of  its  nature,  ii.  699. 
eumidative  instances  of  fraud  allowed  to  be  given  in  evidence^ 

ii.  700. 
where  not,  ii.  701. 

the  court  will  take  judicial  notice  of  a  war,  ii.  701. 

u  u  u  2 
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CONSPIRACY— conliitttcrf. 

where  cheque  aUeged  to  be  forged,  need  not  be  produced,  ii.  701. 

record  of  acquittal  of  one  defendant  evidence  for  another,  ii.  702. 

proof  of  bankruptcy,  ii.  702. 

misdescription  of  a  statute,  ii.  703. 

particulars  of  the  charges,  ii.  703. 

acquittal  of  defendants  intended  to  be  caUed  as  witnesses,  iL  703. 

election,  ii.  703. 

change  of  venue,  ii.  704. 

judgment  may  be  passed  if  jury  convict  of  as  much  of  a  count  as 

contains  an  indictable  offence,  ii.  704. 
averment  as  to  one  of  the  conspirators  not  proved,  ii.  702. 
cross-examination  where  one  defendant  only  calls  witnesses, 
iL  704. 
punishment,  iL  704. 

incompetency  as  a  witness,  ii*  705. 
new  trial,  or  arrest  of  judgment,  ii.  705. 

all  the  defendants  must  be  in  court  upon  motion  for,  ii.  705. 
cheats  and  frauds  amounting  to,  ii.  280. 
CONSTABLE, 

neglecting  duties  of  office,  indictable,  i.  145. 

fineaUe  at  petty  sessions,  i.  140. 
refusal  to  execute  the  office  of,  &c.,  indictable,  L  145. 
corporation  has  no  power  of  common  right  to  choose,  L  146. 
who  liable  to  serve  the  office,  L  145. 
indictment  for  refusing  to  serve,  i.  145. 
refusal  to  be  sworn,  evidence  of  refusal  to  serve,  L  145. 
suppression  of  a£fray  by,  when  in  his  presence,  L  294,  295. 
no  right  to  apprehend  where  affiray  is  not  conmiitted  in  his  presence 

i.  295. 
unless  by  warrant  from  a  magistrate,  L  295. 
fines  upon,  for  neelect  of  duty  or  disobedience,  &c.,  L  140.  415. 
assaulting  constaUes,  L  769. 

special  constables,  L  770. 
rural  police,  i.  770. 
evidence  of  acting  as  constables,  sufficient,  L  771. 
constable's  power  in  preserving  the  peace,  i.  294.  771. 
authority  to  apprehend  in  felonies,  i.  593.  771. 

in  misdemeanors,  L  598.  771. 
in  public  houses,  i.  602.  772. 
must  act  within  his  proper  district,  L  772. 
executing  warrants,  i.  772. 

execution  of  warrants  by,  out  of  their  district,  i.  615. 
when  guilty  of  excess,  i.  773. 
CONTAGION, 

of  spreading  contagious  disorders,  L  107,  et  seq. 
the  small  pox,  i.  108. 
CONTRA  FORMAM  STATUTl 
where  necessary,  L  665. 
where  not,  L  665. 

where  conclusion  of  staiuti  for  stcttuiorum^ 
and  idee  versA  is  added,  ii.  1 14. 
entire  omission  still  &ta],  ii.  114. 
CONVICTIONS, 

summary  proceedings  for  common  assaults,  i.  760. 
COPPER, 

coin.— See  tit.  Coin. 
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CORN, 

hindering  the  exportation  of>  or  preventing  its  drculation,  i.  12L 
11  Geo.  2,  c.  22,  i.  121. 

partially  repealed,  i.  121. 
36  Geo.  3,  c.  9,  i.  122. 

persons  using  yiolence  to  deter  others,  &c.,  i.  123. 
9  Geo.  4,  c.  31,  &•  26,  summary  proceedings  before  two  magistrates, 
i.  123. 
stacks  of,  setting  fire  to,  ii.  554. 
CORONER, 

extortion  or  other  breach  of  duty  by,  i.  135.  138.  143. 

too  speedy  interment  of  a  corpse  without  sending  for,  i.  468. 

what  ought  to  be  done  on  the  happening  of  a  violent  death,  i.  468. 
depositions  before, 

admbsible  in  evidence,  though  taken  in  prisoner's  absence,  ii.  892. 
7  Geo.  4,  c.  64,  s.  4,  enactments  as  to,  ii.  892,  n.  (b), 
his  duty  upon  an  inquisition,  ii.  892. 
proof  of  deposition  before,  iL  894. 
CORPORATION, 

chief  officers  of,  absenting  themselves  from,  or  hindering  elections,  &c., 

i.  140. 
has  no  power  of  common  right  to  choose  a  constable,  i.  146. 
ownership  of,  how  to  be  laid,  ii.  99,  et  seq, 
in  forgery,  ii.  385. 
CORPSES,  i.  464— See  tit.  Dead  Bodies. 
COTTON  MILL, 

burnings  iL  563. 
COUNSEL, 

communications  between,  and  his  client,  when  privileged,  ii.  902,  ei  seq,-^ 
See  tit.  PsiYiLEOiED  Cobcmunications. 
COUNTERFEIT, 

moneyc — See  tit  Conr. 

possession  of,  with  intent  to  utter,  not  indictable,  i.  48. 

secusy  procuring  it  with  such  intent,  i.  48. 
bullion,  67,  et  seq, — See  tit.  BuiiLiON. 
COUNTING-HOUSE, 

breaking,  &c.,  and  stealing  in,  i.  865. 
COUNTY, 

offences  committed  on  the  boundaries  o(  or  begun  in  one  and  completed 

in  another,  i.  549.  827,  it  120. 
property  of,  ownership  how  to  be  laid,  ii.  102. 
offence  committed  in  the  county  of  a  town,  ii.  391. 
COURT, 

striking  or  drawing  weapon  in  the  King's  Court  of  Justice,  i.  762,  763. 

inferior  Courts,  i.  763. 
rescuing    without  striking   in, 
i.  763. 
COURT  MARTL^, 

who,  and  what  offences  subject  to,  i.  93. 
president  of,  his  declarations  not  libellous,  i.  225. 
escape  of  offenders  sentenced  by,  i.  437. 
return  from  transportation  under  sentence  of,  i.  450. 
perjury  upon,  ii.  611. 
COW, 

stealing,  ii.  134. 

indictment  for,  not  supported  by  proof  of  stealing  a  heifer,  ii.  138. 
principals  in  second  degree  and  accessories,  ii.  134,  135. 


» i 


^ 


lOSO  INDEX. 

CRIMES, 

capability  of  committing. — See  tit.  CAPABiLiTr. 
CRIMINAL  INFORMATION, 

against  justices,  &c.,  i.  135,  136. 
CURTILAGE, 

outer  fence  of,  breaking,  whether  burglarious,  L  790. 

buildings  within,  i.  790.  799. 
housebreaking,  not  extended  to  buildings  within,  except  communicating, 
kcy  i.  848. 
same  as  to  stealing  in  a  dwelling-house,  i.  850. 
buildings  within, 

breaking,  &c.,  and  stealing  in,  i.  860. 
7  &  8  Geo.  4,  c.  29,  s.  14,  L  860. 

s.  61,  principals  in  second  degree  and  accessories,  i.  860. 
what  are  to  be  deemed  such,  i.  860. 

cases  in  which  particular  bqildings  were  held  parcel  of  dwelling- 
house,  i.  861,  et  seq. 
outer  fence  of,  not  opening  ioto  a  building,  i.  863. 
CUSTOM-HOUSE  OFFICER, 

indictment  for  assaulting  in  execution  of  his  oQce>  quashed,  i.  51. 
assault  on,  indictable  at  common  law,  i.  111. 

count  for  common  assault  on,  not  triable  ip  |i  wrong  county,  i.  120. 
CUSTOMS.— -See  tit.  Revenite  Laws. 

evading  or  resisting  the  duties  of,  L  11 1,  et  seg, 
forgery  in  respect  of. — See  tit.  Foboeby. 
forged  debentures^  &c.  ii.  463. 
perjury  in  respect  of,  ii.  608. 

D. 

DAMS, 

of  fish  ponds,  &c.,  destroying,  ii.  579. 
PEAD  BODIES, 

taking  up,  even  for  the  purpose  of  dissection,  indictable,  i.  464, 

though  the  particular  place  from  whence  taken  be  neither  stated  nor 
proved,  i.  464. 

refusal  or  neglect  to  bury,  a  misdemeanor,  i.  465. 

(48  Geo.  3,)  interment  of,  when  cast  on  shore,  i.  467. 

selling  dead  body  of  convict,  i.  464. 

2  &  3  Wm.  4,  c.  75,  providing  for  schools  of  anatomy,  i.  465,  et  seq. 

the  preventing  reading  the  burial  service,  indictable,  i.  468. 

the  preventing  from  being  interred,  indictable,  i.  468. 

too  speedy  interment  of,  after  a  violent  death,  i.  468. 
DEAF  AND  DUMB, 

when  to  be  considered  an  idiot,  i.  7,  and  n.  {/), 

arraignment,  &c.  of,  i.  7. 

when  competent  as  a  witness,  ii.  969. 
DEATH, 

judgment  of,  where  it  may  be  recorded  under  4  Geo.  4,  c.  48.   Appendix 
rf  Statutes, 
DEBATING  SOCIETIES, 

when  illegal,  i.  283,  284. 
DEDICATION, 

of  a  road  to  the  public,  i.  334,  et  seq. 

of  abridge,  i.  387. 
DEER, 

larceny  of,  ii.  85. 
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DEEK'-coniinued. 

stealing  and  destroying,  ii.  142. 

stealing,  &c.,  in  enclosed  ground  felony,  ii.  142. 

in  onenclosed  forest,  chace,  &c.,  punishable  summarily,  ii.  142. 

after  another  offence  as  to  deer,  felony,  ii.  142. 

persons  found  in  possession  of  yenison,  ii.  143. 

setting  engines  for  taking,  ii.  143. 

deer-keepers  may  seize  guns,  &c.  ii.  143. 

resistance  to  them,  ii.  144. 

apprehension  of  offenders,  ii.  144. 

principals  in  second  degree,  and  accessories  in  offences  respecting,  ii.  1 44. 

DEFECT, 

ofwiU  to  commit  crime,  ).    ^     .  a     ^'^  r^ 

of  understanding,  §'' ^'  ^^  *e^.-See  tit,  Cafabilitv. 

DEPOSITION, 

before  magistrates,  ii.  888. 
7  Geo.  4,  c.  64,  ii.  888. 
when  admissible  in  evidence,  iL  889,  890. 
must  be  duly  taken,  ii.  890. 

and  in  presence  of  prisoner,  ii.  890,  891. 

different  rule    as   to    depositions   before    a  coroner, 
ii.  892,  893. 
upon  trial  of  a  different  offence,  ii.  894. 
need  not  be  signed  by  deponent,  ii.  894. 
must  be  by  magistrate,  ii.  894. 
parol  evidence  of,  or  adding  to,  or  varying  it,  ii.  896. 
in  cases  of  treason,  ii.  896. 
may  be  used  to  contradict  witness,  ii.  896,  897. 
how  proved,  ii.  897,  898. 
how  they  ought  to  be  taken,  ii.  898,  899. 
all  depositions  ought  to  be  returned  to  the  Court,  ii.  899. 
of  the  expediency  of  taking  and  returning  the  depositions  of  the 
prisoner's  witnesses,  ii.  900. 
by  consent,  ii.  901. 
in  India,  ii.  901. 

in  cases  of  offences  committed  by  public  servants  abroad,  ii.  901. 
DESERTION, 

by  soldiers  or  sailors,  consequences  of  to  the  deserter,  i.  93. 
seducing  soldiers,  &c.  to,  i.  92,  et  seq, 
DETAINER, 

forcible,  i.  304,  et  seq, — See  tit.  Fobciblb  Entry. 
DISCONTENT, 

conspiracy  to  excite,  ii.  681. 
DISOBEDIENCE, 

to  orders  of  magistrates,  &c.  i.  412,  et  seq. — See  tit.  Orders. 
DISORDERLY  HOUSES, 

inns,  bawdy-houses,  gaming-houses,  &c.  common  nuisances,  i.  322,  et  seq. 
keeping,  i.  322. 

manner  of  proceeding  against  the  keepers  of,  i.  325. 
indictment,  evidence,  i.  326. 
DISSENTERS, 

disturbance  of  worship  of,  i.  302,  303. 
DISTURBANCE, 

of  public  worship,  i.  299,  et  seq. 
statutes  concerning,  i.  299. 
5k6  Edw.  6,  i.  299. 

brawls  in  church  or  churchyard,  i.  299. 
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construction  of  statute,  i.  299. 
1  Mar.  Sess.  2,  c.  3,  i.  300. 

disturbances  during  time  of  divine  service,  i.  300. 

the  party  must  midiciously,  wilfully,  or  of  purpose  molest 

the  minister,  i.  301. 
persons  disturbing  congregation  may  be  apprehended,  L  300. 
rescuing  offenders,  i.  301. 
1  W.  &  M.  c.  18,  i.  302. 

disturbing  dissenting  congregations,  i.  302,  303. 
points  on  this  statute,  i.  302. 
disturbance  must  be  vilful  and  of  purpose,  i,  302. 
52  Geo.  3,  c.  166,  i.  303. 

certiorari  for  indictment  on,  i.  303. 
31  Geo.  2,  c.  32,  i.  303. 

Roman  Catholics,  i.  303. 
conspiracies  or  riots  in  churches,  &c.  i.  303. 
DIVIDEND  WARRANTS, 

making,  &c.,  false,  ii.  418. 
DIVISIBLE  AVERMENTS, 

instances  of,  ii.  791. 
DOG, 

keeping  unmuzzled,  i.  327. 
stealing,  ii.  86. 

person  foimd  in  possession  of  stolen  dog-skins,  &c.  ii.  86. 
DROWN, 

attempts  to,  i.  721.  733. 
DRUNKENNESS, 

when  it  may  be  taken  into  consideration,  i.  8. 
when  an  excuse  for  a  crime,  Ssc.,  and  when  not,  L  8. 
DUEL, 

when  an  afiray,  i.  291. 
when  murder,  i.  627,  628. 

chaUenging  to  fight,  i.  297.— See  tit.  Chaixenouio. 
shooting  in,  within  1  ^^ct.  c.  86,  i.  746. 
DWELLING-HOUSE, 

12  Anne  of  stealing  forty  shillings  in,  exemption  of  apprentices,  i.  6. 
stealing  in,  any  person  therein  being  put  infear^  i.  860. 
7  &  8  Geo.  4,  c.  29,  s.  12,  i.  860. 

s.  13,  no  building  to  be  deemed  part  of,  unless  there  be  a  com- 
munication eimer  inmiediate  or  by  a  covered  passage,  L  850. 
the  putting  in  fear,  i.  861. 
the  indictment,  i.  861. 

principals  in  second  degree  and  accessories,  i.  862. 
stealing  in^  to  the  value  of  5L  or  more,  i.  863. 
7  &  8  Geo.  4,  c.  29,  s.  12,  i.  863. 

s.  13,  what  shall  be  deemed  part  of,  i.  864. 
property  under  the  protection  of  the  house,  i.  864,  et  seq, 
Qtealing  to  the  amount  mentioned  in  the  statute  at  one  time,  i.  866. 
the  indictment  must  state  the  name  of  the  owner  of  the  house  cor- 
rectly, i.  857. 
any  one  of  several  persons  may  be  found  guilty  upon  indictmeni 
charging  joint  offence,  i.  868. 
but  not  separately  of  separate  parts  of  the  charge,  i.  868, 
persons  may  be  found  guilty  of,  on  an  indictment  for  robbeiy  in  a 

house  or  burglary,  i.  8o8. 
principals  in  second  degree  and  accessories,  i.  869. 
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what  buildings  are  to  be  deemed  parcel  of,  i.  861,  et  seq, 

centre  building  used  for  the  purposes  of  trade,  but  having  no  com- 
munication with  dwelling-house,  i.  862. 
factory  and  dwelling-house  with  internal  communication,  &c.  i.  863. 
outhouse  held  under  distinct  title,  i.  863. 
outward  fence  of  curtOage  not  opening  into  a  building,  i.  863. 
DYING  DECLARATIONS, 

evidence  of,  in  homicide,  ii.  752. 

principle  on  which  they  are  admitted,  ii.  752,  ei  seq. 

deceased  must  be  conscious  of  approaching  death,  ii.  753,  et  seq. 

as  to  the  interval  of  time  between  the  declaration  and  the  death, 

ii.  753. 
any  hope  of  recovery  however  slight,  renders  them  inadmissible, 

ii.  754,  et  seq, 
absence  of  settling  affairs,  taking  leave  of  friends,  &c.,  ii.  756. 
he  need  not  express  any  apprehension  of  danger,  ii.  761. 
his  consciousness  is  a  question  for  the  judge,  ii.  761. 
as  to  what  matters  the  judge  will  inquire,  ii.  761. 
only  admissible,  when  the  death  of  the  deceased  is  the  subject  of  the 
charge,  and  the  circumstances  of  the  death  the  subject  of  the  de- 
claration, ii.  761,  762. 
of  a  convict,  ii.  763. 
of  an  accomplice,  ii.  763. 
parol  declaration  admissible,  though  a  subsequent  one  made  and 

reduced  to  writing,  ii.  763. 
when  in  writing,  ii.  763. 
when  taken  on  oath,  ii.  763. 
as  to  the  mode  of  eliciting  the  declaration,  ii.  763. 
admissible  in  favour  of  the  prisoner,  ii.  764. 

prisoner  may  shew  in  his  defence  the  state  of  mind  or  character 

of  deceased,  ii.  764. 
of  children  when  admissible,  ii.  765. 
of  the  effect  of  such  declarations,  ii.  766. 


E. 

EAST  INDIA  COMPANY, 

forgery  in  respect  of  stock  of,  ii.  418. 
of  bond  of,  ii.  434. 
EAST  INDIES, 

extortion  in,  &c.,  i.  143. 

delinquent  in,  prosecuted  under  24  Geo.  3 — ^indictment,  i.  139. 
EAVES-DROPPER, 

indictable  at  the  sessions,  and  punishable  by  fine,  &c.,  i.  327. 
ECCLESIASTICAL  COURTS, 

proceedings  in,  how  proved,  &c.,  ii.  809. 
ELECTION, 

bribery  at,  i.  154,  et  seq. — See  tit  Bribeby. 

chief  officers  of  corporations  absenting  themselves  from,  i.  140. 

election  writs, 

of  neglecting  or  delaying  to  deliver,  i.  161,  162. 

perjury  by  electors,  ii.  612,  6^  seq. 

of  several  felonies,  when  prosecutor  put  to,  ii.  5 13.  774. 
EMBEZZLEMENT, 

by  clerks  and  servants,  ii.  167. 
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not  laroeny  at  common  law,  ii.  163,  164. 
7  &  8  Geo.  4,  c  29,  ii.  167. 

8.  48,  distinct  acts  of  embezzlement  chai^ged  in  the  same  indict- 
ment, ii.  167. 
as  to  allegation,  and  proof  of  the  property  embezzled,  ii.  167. 
the  statute  8in:dlar  in  its  effect  to  the  repealed  stat.  39  Geo.  3, 

c.  86,  ii.  168. 

difficulties  on  that  statute,  ii.  168. 
cases  decided  on  39  Geo.  3,  c.  85,  ii.  168,  ei  seq. 
female  servant  hdd  within  it,  ii.  168. 
the  statute  extended  to  the  clerks  and  servants  of  all  persons 

whomsoever,  if  employed  to  receive  money,  &&,  ii.  168. 
servants  of  corporations,  ii.  169. 
derk  employed  by  many  different  houses,  ii.  169. 
servant  of  several  partners,  the  servant  of  each,  ii.  170. 
servants  receiving  proportion  of  the  profits,  ii.  170. 
driver  of  a  coach,  ii.  171. 
an  apprentice  within  the  statute,  ii.  171. 
a  person  occasionally  employed,  ii.  172. 
party  must  be  actually  in  the  employ  of  the  prosecutor,  ii.  172. 
the  clerk  of  a  church,  ii.  172. 
master  of  a  charity  school,  ii.  172. 
drover,  with  authority  to  sell,  ii.  173. 
drover  employed  in  a  single  instance,  ii.  173. 
clerk  of  a  savings'  bank,  ii.  174. 
secretary  and  clerk  to  a  society,  the  rules  of  which  were  not 

enrolled,  ii.  174,  176. 
collectors  of  rates,  ii.  176. 

chamberlain  of  the  commons,  of  a  corporation,  ii,  176. 
accountant  of  Greenwich  Hospital,  ii.  176. 
servant  of  illegal  society,  ii.  176. 

servant  entitled  to  a  proportion  of  the  price  of  an  article,  ii.  177. 
by  virtue  of  the  employment,  ii.  177. 
receiving  immediately  from  customers  instead  of  through  a 

porter,  ii.  177. 
a  servant  employed  to  receive  money  of  one  description  and  at 

one  place  receiving  money  of  another  description  and  at 

another  place,  ii.  177,  178. 
where  the  money  is  received  contrary  to  the  terms  of  the  em- 
ployment, ii.  178. 
where  the  money  is  piud  to  a  person  not  authorized  to  receive 

on  the  supposition  that  he  is  authorized,  ii.  178. 
the  statute  held  to  apply  to  a  servant  who  embezzled  money 

given  for  the  purpose  of  trying  his  honesty,  ii.  179. 
the  statute  held  not  to  apply  where  the  property  was  delivered 

to  the  servant  by  the  master,  ii.  180. 
if  property  has  been  in  the  possession  of  the  master  or  another 

clerk,  the  case  is  not  within  the  statute,  ii.  180,  181. 
the  statute  does  not  apply  where  goods  are  sold  without  authority 

and  their  price  embezzled,  ii.  181. 
the  mere  non-payment  of  the  money  not  sufficient,  ii.  181. 
a  denial  of  the  receipt  or  some  false  account  is  necessary,  ii.  182. 
where  there  is  a  general  deficiency  but  no  proof  of  any  particular 

sum  embezzled,  ii.  183,  184. 
servant43  absconding  evidence  of  embezzling,  ii.  184. 
,  embezzlement  after  the  service  is  ended,  ii.  184. 
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counts  for  larceny,  and  counts  under  the  statute  joined,  ii.  185. 

election,  iL  185. 

indictment  under,  ii.  185,  et  seq, 

trial — county  in  which  offence  may  be  said  to  be  committed, 

189,  et  seq, 
7  Geo.  4,  c.  64,  offence  begun  in  one  county,  and  completed  in 

another,  ii.  191. 
principals  and  accessories,  ii.  191. 
by  bankers,  brokers,  factors,  and  other  agents,  iL  192. 
7  &  8  Geo.  4,  c.  2,  s.  49,  ii.  192. 

not  to  affect  mortgagees  or  trustees,  ii.  193. 

s.  51,  factors  pledging  for  their  own  use  goods,  &c.  entrusted  to 

them,  ii.  193. 
s.  61,  abettors,  &c.,  ii.  194. 
the  repealed  statute  only  applied  to  persons  entrusted  in  the 

exercise  of  their  business,  ii.  194. 
what  not  an  agency  or  keeping  for  safe  custody,  ii.  195. 
the  indictment  must  correctly  specify  the  direction  given  to  the 
agent,  ii.  195. 
by  poor  persons  in  workhouses,  &c.,  ii.  197. 
of  warehoused  goods,  ii.  197. 

by  a  surveyor  of  the  highways  of  materials,  &c.,  ii.  198. 
by  officers  and  servants  of  the  Bank  of  England,  ii.  199. 
15  Greo.  2,  c.  13,  s.  12,  what  is  within,  ii.  199,  et  seq. 
^embezzling  exchequer  bills,  ii.  200,  201. 
of  public  monies  by  public  officers,  ii.  202. 
50  Geo.  3,  c.  59,  ii.  202. 
2  Wm.  4,  c  4,  ii.  203. 
by  persons  in  the  post-office,  ii.  205,  et  seq, — See  tit.  Post-Office. 
of  naval  and  military  stores,  ii.  222. — See  tit.  Stobes. 
by  bankrupts,  ii.  228.— See  tit.  Bankbtjpt. 
by  insolvent  debtors,  ii.  235. 
JEMBRACERY, 

what  it  consists  in,  i.  182. 
corrupting  or  influencing  jurors,  L  182. 
how  &r  justifiable,  i.  182. 
punishment,  i.  182,  183. 
ENCLOSURE  ACT, 

private  roads  set  out  under,  i.  361. 
perjury  relating  to,  ii.  612. 
ENEMIES, 

of  the  king,  adhering  to,  i.  98. 
piratical  acts  done  under  commission  of,  i.  94. 
ENGINES, 

riotously  destroying  steam-engines,  or  engines  for  working,  &c.  mines, 

i.  269,  270. 
destroying,  &c.  in  mines,  ii.  583. 
used  in  manufacturing  goods,  ii.  585. 
EQUITY, 

proceedings  in,  how  proved,  &c.,  ii.  809. 
ESCAPE. — See  tit  Psison  Breaking  and  Rescue. 
definition  of,  i.  416. 
by  the  party  himself,  i.  416. 

necessary  evidence  on  an  indictment  for,  i.  416,  417. 

4  Geo.  4,  c.  64,  i.  417. 
arrest  of  persons  escaping  from  Great  Britain  to  Ireland,  &c.,  i.  417. 
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suffered  by  officers,  i.  418,  et  seg. 

must  be  after  an  actual  and  justifiable  arrest,  and  continuing  impri- 
sonment for  a  criminal  matter,  i.  418. 
voluntary,  i.  419. 
negligent,  i.  419. 

by  admitting  to  bail,  i.  420. 
of  retiJcing,  i.  421. 
after  a  voluntary  escape,  L  421. 
negligent  escape,  i.  421. 
proceedings  for,  by  indictment,  presentment,  or  summarily,  i.  421,  422. 
indictment  and  trial,  i.  422,  423. 
evidence,  i.  423. 
punishment,  i.  423. 

in  cases  of  voluntary  escapes,  i.  423. 
negligent,  i.  424. 
suffered  by  private  persons,  i.  425. 

punishment,  i.  426. 
actively  aiding  escapes,  i.  433,  et  seq. — See  tit.  Rescue. 
statutes  concerning,  L  436,  et  seq. 

rescuing  murderers,  and  bodies  of  murderers,  i.  436. 

offenders  sentenced  by  court  martial,  L  437. 

prisoners  of  war,  i.  437. 

aiding  the  escape  of  prisoners  committed  or  convicted,  Sec,  i.  437. 

from  constable,  &c.,  i.  439. 

conve3dng  any  disguise  or  instruments  into  prison  to  aid  ewcapes, 

i.  438. 
limitation  of  prosecutions  under  16  Geo.  2,  i.  439. 
cases  on  the  construction  of  tiie  act,  i.  439. 
indictment,  &c.  on  the  act,  i.  440. 

4  Geo.  4,  c.  64,  i.  440. 

conveying  any  disguise,   &c.  a  sufficient  attempt  to  ud 

escape,  i.  440. 
assisting  anv  prisoner  to  escape,  felony,  i.  440. 
trial  and  evidence,  i.  440. 

5  Geo.  4,  c.  84,  i.  441. 

aiding  escape  of  persons  ordered  to  be  transported  from 
custody  of  overseers,  &c.,  i.  441. 
of  persons  under  sentence  of  transportation,  i.  442,  et  seq. 

of  aiding  their  escape,  i.  442. — See  tit.  Transfobtatiok. 
of  persons  from  the  Millbank  Penitentiary,  i.  431.  448,  449* 

an  escape  does  not,  in  notion  of  law,  imply  any  degree  of  force  or  a 
breach  of  the  peace,  i.  627. 
ESTRAY, 

ownership  of,  how  laid,  ii.  96. 
EVIDENCE, 

rules  of  evidence  same  in  criminal  as  civil  cases,  ii.  725. 
bill  of  exceptions  to,  ii.  725. 
case  reserved,  ii.  725. 
new  trial,  when  it  can  be  obtained,  ii.  726. 
inferior  jurisdictions,  ii.  726. 

several  defendants,  some  foimd  guilty  and  others  acquitted,  ii.  726. 
all  the  defendants  must  be  present  in  court  when  a  motion  for  a  new 
trial  is  made  on  behalf  of  any  of  them,  iL  705.  726. 
of  the  competency  of  witnesses,  ii.  969,  et  seq. — See  tit.  Witness. 
of  privileged  communications,  ii.  902,  ei  seq. — See  tit.  Privileged  Com- 

MUNICATIONS. 
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of  the  examination  of  witnesses,  ii.  913,  e^«^.— See  tit.  Witness* 

how  the  credit  of  witnesses  may  be  impeached,  ii.  926,  et  seq, — See  tit 

Witness. 
how  many  witnesses  are  necessary,  ii.  944,  et  seq. — See  tit.  Witness. 
how  the  attendance  of  witnesses  is  to  be  compelled  and  remunerated, 

ii.  945,  et  Seq. — See  tit.  Witness. 
confessions  and  admissions,  ii.  824,  et  seq.-^See  tit.  GoNrsssiONS. 
examinations  before  ma^trates,  ii.  872,  et  seq, — See  tit.  Examination. 
depositions,  ii.  888,  et  seq. — See  tit.  Deposition. 
of  what  nature  evidence  must  be,  iL  726,  et  seq. 

presumptive  or  circumstantial  evidence^  ii»  726,  et  seq* 
instances  of  presumptions,  ii.  727,  etseq. 
from  good  character,  ii.  729. 

from  conduct,  ii.  729. 
from  suppression  of  evidence,  ii.  729* 
from  falsification  of  evidence,  ii.  729* 
of  continuance,  ii.  730. 
of  life  and  death,  ii.  730* 
of  partnership,  ii.  730. 
as  to  opinions  and  state  of  mind,  ii.  781. 
presumptions  of  law,  iL  731* 
malice,  ii*  731. 

probable  consequence  of  an  injurious  act,  ii.  73 1* 
with  respect  to  age,  iL  732. 
of  innocence,  ii*  732. 
omne  esse  rite  €tcta,  ii.  732* 
the  best  passible  evidence  must  be  produced^  ii.  733,  et  seq. 
the  general  rule,  ii.  733. 
what  is  primary  evidence,  ii.  733* 

instances  of  primary  evidence,  ii*  733,  et  seq* 

parol  evidence  not  always  secondary  to  written,  iL  734* 
instances  of  what  is  not  the  best  possible  evidence,  ii.  735, 
736. 
what  is  sufficient  ground  for  the  admission  of  secondary  evidence, 
iL  738,  et  seq. 

where  the  primary  evidence  is  lost,  iL  738. 

what  IS  sufficient  proof  of  loss,  ii.  738,  73d. 
what  is  not,  ii.  739,  740* 
where  the  primary  evidence  is  in  the  possession  of  the  other 
party,  iL741. 
proof  of  such  possession,  ii.  741. 
of  possession  of  privy,  ii.  741. 
instrument  once  in  party's  possession,  but  since 
parted  with,  ii*  742. 
notice  to  produce,  ii.  743. 
its  form,  ii.  743. 

when  and  on  whom  to  be  served,  ii.  743. 
when  not  necessary,  ii.  744. 
when  instrument  is  in  court,  ii.  745. 
time  to  call  for  production,  iL  746. 
must  be  produced  when  oslled  for,  or  not  at  all, 

iL  746. 
consequences  of  giving,  ii.  746* 
what  is  good  secondiury  evidence,  ii.  746. 
instances  thereof,  ii.  746,  et  seq. 
Cdses  where  the  rule  is  relaxed,  ii.  748,  749. 
of  hearsay  evidence,  ii.  750,  et  $eq. 
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excqptions  to  the  general  rule,  ii.  750. 
hearsay  part  of  res  gesUBy  ii.  750. 
complaiDts  of  injuries,  ii.  751. 
of  robbery,  ii.  751. 
of  rape,  ii.  751. 
testimony  of  deceased  witness  at  former  trial,  ii.  752. 
depositions,  ii.  752. 
dying  declarations,  ii.  752,  et  seg, — See  tit.  Dtiho  Deci^ara- 

TIONS. 

hearsay  of  public  rights,  &c.,  ii.  767. 

hearsay  of  deceased  persons  agsunst  their  own  interest,  ii.  767. 
hearsay  of  persons  having  no  interest  to  misstate,  ii.  768. 
the  proof  of  negative  averments,  ii.  769,  et  seq, 

general  rule  that  he  who  asserts  the  affirmative  must  prove  it,  ii.  769. 
presumption  in  favour  of  innocence  drives  the  prosecutor  to 
prove  the  negative,  ii.  769,  770. 

but  this  does  not  cmerate  when  the  affirmative  is  peculiarly 
within  the  knowledge  of  party  charged,  ii.  770,  771. 
evidence  to  be  confined  to  points  in  issue,  ii.  772. 
must  apply  to  the  single  act  charged,  ii.  772. 
acts  of  prisoner  charged  in  indictment  alone  can  be  proved,  ii.  773. 
when  larceny  of  goods  not  laid  in  indictment  can  be  proved,- 

ii.  773. 
acts  of  others  engaged  in  same  design,  ii.  773. 
prosecutor  confined  to  proof  of  one  felony,  ii.  774. 
proving  one  felony  by  means  of  another,  ii.  774. 

where  the  felonies  are  connected,  ii.  774,  et  seq^ 
several  felonies  parts  of  the  same  transaction,  ii.  774, 775. 
where  the  subjects  of  other  indictments,  ii.  776. 
discretionary  with  the  judge  to  admit  proof  of,  iu  776. 
as  proof  of  gdilty  knowledge,  ii.  777,  ii.  403,  et  seq. 

intent,  ii.  777,  778. 
to  shew  confederacy,  ii.  778. 
of  one  murder,  to  shew  motive  for  committing  another, 

ii.  778. 
of  other  wounds  to  identify  sin  instrument,  ii.  779. 
of  other  felony  to  rebut  an  alibi,  ii.  779. 
proof  of  other  acts  and  declarations  of  prisoner  as  evidence  for  him 
of  his  innocence,  ii.  779. 
must  be  connected  with  the  facts  proved  against  him,  ii.  780. 
evidence  of  several  transactions  when  cumulative  instances  are  ne-' 

cessary  to  prove  the  offence,  ii.  781. 
cases  as  to  the  relevancy  of  evidence,  ii.  781,  et  teg. 

articles  found  in  prisoner's  house  after  his  apprehension,  ii.  782. 
writings  found  after  prisoner's  apprehension,  ii.  782. 
unpublished,  ii.  782. 

without  proof  of  being  in  his  handwriting,  iL  783. 
evidence  of  character,  ii.  783. — See  tit.  Chasacteb. 
previous  conviction  for  felony,  ii.  785. 
what  allegations  must  be  proved  and  what  may  be  rejected,  ii.  786,  et  seq, 
doctrine  of  surplusage,  ii.  786,  etseq. 

instances  of  surplusage,  ii.  786,  et  seq, 
descriptive  allegations  cannot  be  rejected,  ii.  788,  789. 
conviction  pro  tanto,  ii.  789. 

proof  of  so  much  of  the  indictment  as  constitutes  a  crimtf 
punishable  by  law,  ii.  789,  790. 
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iDstances  of  divisible  ayerments^  ii.  791,  ^^  Beq. 
joiDt  offence  charged  and  one  alone  convicted,  ii.  !^92. 
with  what  precision  the  allegations  which  cannot  be  rejected,  must  be 
supported  in  evidence,  ii.  792. 
rule  that  the  substance  of  the  issue  only  need  be  proved,  ii.  792. 
proof  of  offence  charged,  ii.  792. 
matters  of  inducement,  IL  793. 
variance,  ii.  794. 

instances  of  fiital  variances,  IL  794. 
misnomer  of  parly  whose  existence  is  essential  to  the 
charge,  ii.  795,  et  seq, 
idem  sananSy  ii.  797. 
variance  between  indictments  and  written  instruments,  ii.  798. 
amendments  of  under  the  9  Geo.  4,  c.  15 — ^ii.  798. 
cases  upon  that  statute,  ii.  798,  799. 
proof  of  place  laid  where  the  offence  is  not  local,  ii.  800. 
where  the  offence  is  local,  ii.  80(^  801 . 
proof  of  time  laid,  ii.  802. 
proof  of  value,  ii.  802. 
videlicety  ii.  802. 
of  the  proof  and  effects  of  documents,  ii.  804,  et  seq, 
statutes,  ii.  804. 

journals  of  Houses  of  Parliament,  ii.  805. 
gazette,  ii.  805. 
proclamation,  ii.  805. 
articles  of  war,  ii.  805. 
records,  ii.  806,  807,  808. 
proceedings  in  court  of  equity,  ii.  808,  809. 

ecclesiastical  courts,  ii.  809. 
proof  of* will,  probate^  administration,  ii.  809. 
judgments  in  inferior  courts,  ii.  809. 
foreign  judgment,  ii.  809. 

laws,  ii.  810. 
Irish  judgment,  ii.  811. 
conviction  before  justice  of  the  peace,  ii.  811. 
public  books,  ii.  811. 
registers,  ii.  811. 
inspection  of  records,  ii.  812. 

copy  of  indictment  after  acquittal,  how  obtained,  it.  81^. 
inspection  of  depositions,  ii.  818,  814. 

copies  of  depositions  under  the  6  &  7  Wm.  4,  c.  1 14,  ii.  813,  8l4« 
rules  of  practice  under  that  statute,  ii.  815. 
cases  upon  that  statute,  ii.  814.  816. 

public  books,  ii.  816. 
of  the  proof  of  private  documents,  ii.  816. 
attesting  witness,  ii.  816,  817,  818. 
handwriting,  how  proved,  ii.  818. 
comparison  of  not  allowed,  818. 
knowledge  of  how  obtained,  819,  820. 
stamps,  ii.  820. 

unstamped  instrument  for  collateral  purposes,  ii.  820,  ei  seq^^^ 
See  also  ante,  ii.  214.  347. 
the  court  will  take  judicial  notice  of  the  existence  of  a  war,  ii.  701. 
in  particular  cases, 

in  larceny,  ii.  122. 

on  indictment  for  embezzlement  against  a  bankrupt,  ii.  233« 
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in  forgery,  iL  392. 

on  indictment  for  receiving  stolen  goods,  ii.  251. 

in  arson,  ii.  567. 

on  indictment  for  obtaining  money  by  false  pretences,  ii.  310. 

in  maiming  cattle,  ii.  673. 

in  perjury,  ii.  649,  et  seq, 

in  subornation  of  perjury,  ii.  668. 

in  conspiracy,  ii.  696. 

on  indictment  for  sending  threatening  letters,  ii.  721. 

in  cases  of  offences  respecting  counterfeit  coin,  i.  61. 

on  indictments  respecting  coining  instruments,  i.  72. 

for  uttering  false  money,  i.  80. 

foreign  counterfeit  coin,  L  85. 
buying  and  sdling  counterfeit  coin,  i.  86. 

of  being  feme  covert,  i.  24. 

in  bigamy,  L  217,  «/  seq, 

on  prosecution  for  a  libel,  i.  247,  et  seq,^  and  see  tit.  Libel. 

of  disorderly  houses,  i.  325. 

on  indictment,  &c.  for  nuisances  to  highways,  i.  369,  et  seq, 

for  not  repidring  bridges,  i.  406. 

of  former  conviction,  he.  on  indictment  for  returning  from  trans- 
portation, i.  447. 449. 451, 452. 

on  indictment  for  usury,  L  461. 

in  murder,  i.  566,  et  seq, 

on  indictment  for  procuring  the  miscarriage  of  women,  L  673. 

in  rape,  i.  678,  et  seq, 

in  sodomy,  i.  699. 

on  indictment  for  carnal  knowledge  of  female  children,  i.  694. 

in  abduction  of  females,  1.  709. 
EXAMINATION, 

of  prisoner  bdTore  magistrate,  ii.  872,  et  seq, 

7  Geo.  4,  c.  64,  ii.  873. 

s.  2,  as  to  felonies,  ii.  873,  874. 
s.  3,  as  to  misdemeanors,  iL  874. 
effect  of  the  statute,  ii.  874,  note  (/). 

when  the  examination  should  be  taken,  iL  874. 

as  to  previous  cautions,  ii.  874. 

in  what  manner  examination  should  be  taken,  ii.  875. 

not  on  oath,  iL  875. 

questions  may  be  asked,  ii.  875. 

parol  evidence,  when  admissible,  ii.  875,  et  seq, 

on  clear  proof  that  no  examination  was  taken  in  writing,  ii.  876. 

to  add  to  the  examination  of  a  prisoner,  ii.  876,  et  seq, 

statements  of  prisoners  during  the  examination  of  the  witnesses,  iL 
879—880. 

signing  by  the  magistrate  and  prisoner,  ii.  881. 

distinction  in  the  cases  where  prisoner  does  not  sign,  but  admits 
examination  to  be  correctly  taken,  iL  881, 882. 

examination  admissible  as  an  examination,   if  prisoner  admits  its 
correctness,  ii.  881,  882. 

seciiSf  if  he  does  not,  iL  881,  882. 

but  in  such  case  examination  may  be  used  to  refresh  the  memory  of 
the  person  who  took  it,  iL  882,  883. 

statements   made   by  prisoners   before   the   witnesses   have   been 
examined,  ii.  883. 

examination  must  not  be  on  oath,  iL  884. 

how  examinations  are  to  be  proved,  ii.  884. 
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where  prisoner  makes  hb  tnarky  ii.  885. 

where  there  is  an  attesting  witness,  ii.  885. 

examination  may  be  proved,  without  calling  the  magistrate  or  hit 

clerk,  by  some  one  present  when  it  was  taken,  ii.  886,  et  seq. 
but  in  serious  cases  the  magistrate  or  clerk  ought  to  be  present, 

ii.  887. 
so  where  there  are  interlineations  or  erasures,  ii.  887. 
as  to  the  mode  of  giving  examinations  in  evidence,  ii.  887. 
where  the  examination  refers  expressly  to  the  deposition  of  a  witnesii 
such  deposition  may  be  read,  ii.  888. 
EXCEPTIONS, 

hill  of,  whether  it  lies  in  criminal  cases,  ii.  725. 
EXCHEQUER, 

forging  the  hand  of  accountant-general  o(  ii.  471. 
EXCHEQUER  BILL, 
stealing,  ii.  74. 

embezzling,  by  servant  of  Bank  of  England,  ii.  200,  201. 
forgery  of,  ii.  419,  420.  465,  466. 
perjury  in  respect  of,  ii.  608. 
EXCISE, 

forgery  in  respect  to. — See  tit.  Fobobry. 
forging  of  permits,  ii.  461. 
perjury  in  respect  of,  ii.  608. 
EXECUTION, 

staying,  in  cases  of  conviction  of  infants,  i.  6. 

of  murder,  i.  575. 
murder  by  officers  in  execution  of  criminals,  i.  547. 
EXPENSES, 

of  prosecution,  &c.,  provided  for  in  certain  cases,  iL  948,  ei  seq, 
EXTORTION, 

by  public  officers,  i.  142,  et  seq. 

indictment,  trial,  and  punishment,  i.  144. 


F. 

FACTOR, 

embezzlement  by,  ii.  192. 

pledging  for  his  own  use  goods  entrusted  to  him,  ii.  193. 
FALSE  CHARGES, 

conspiracy  to  make,  ii.  676. 
FALSE  PERSONATION, 

ofiPence  at  common  law,  ii.  539. 
by  statutes,  ii.  540. 
personating  and  assuming  the  name  of  soldiers  and  sailors  to 

obtain  prize-money,  pay,  &c.,  ii.  540. 
of  deceased  persons  within  the  statute,  ii.  541. 
must  be  by  the  correct  name  of  the  party  personated,  ii.  542. 
aiders  and  abettors,  ii.  542. 
personating  parties  levying  fines,  ii.  542. 
bail,  ii.  542. 
FALSE  PRETENCES, 

obtaining  money  under  false  pretences  a  misdemeanor  by  the  7  &  8  Geo.  4, 
c.  29,  s.  53,  ii.  286. 
no  acquittal  on  the  ground  that  the  case  proved  amounts  to  larceny, 

ii.  287. 
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statement  of  the  ownership  of  the  property,  ii.  287. 
cases  on  repealed  statute  30  Geo.  2,  c.  24,  ii.  287,  et  seq^ 
&lse  pretence  of  sharing  a  supposed  bet,  ii.  287. 
whether  it  extended  to  cases  against  which  common  prudence  might 

guard,  ii.  289. 
a  pretence  that  the  party  would  do  an  act  which  he  does  not  intend 

to  do,  ii.  289. 
that  he  will  tell  where  the  prosecutor's  horses  are,  ii.  290. 
pretence  of  being  entrusted  to  take  horses  firom  Ireland  to  London, 

and  having  no  money  left,  ii.  290. 
delivering  false  account  of  wages  earned,  ii.  291. 
assuming  to  be  the  person  mentioned  in  a  money  order,  by  present- 
ing merely  it,  ii.  291,  292. 
uttering  a  counterfeit  note  as  genuine,  ii.  293. 
paying  for  a  horse  in  promissory  notes  of  a  country  bank  that  had 

failed,  ii.  295. 
proof  of  bank  having  failed,  ii.  296,  296. 

pretence  by  a  carrier  that  he  had  delivered  goods,  whereby  he  ob- 
tained the  carriage,  ii.  297. 
assuming  the  dress  of  a  particular  class,  ii.  297. 
pretence  of  being  sent  by  a  neighbour  to  borrow  money,  ii.  297. 
obtaining  goods  by  giving  in  payment  a  check  on  a  banker  without 

effects  or  authority,  ii.  298,  299,  300. 
personating  the  person  whose  real  signature  appears  to  a  written  in- 
strument, ii.  301. 
porter  delivering  a  &lse  ticket  with  a  beukety  held,  that  it  might  be 

described  as  a  parcel,  ii.  301,  302. 
the  money  obtained  roust  be  the  property  of  him  in  whom  it  is  lud, 

at  the  time  of  the  offence,  ii.  301. 
obtaining  credit  in  account  with  a  banker  by  a  bill  of  exchange, 

ii.  302. 
selling  an  estate  with  covenant  for  title,  ii.  303. 
false  warranty  of  a  horse,  ii.  304. 
money  obtained  in  the  character  of  an  attorney,  ii.  304. 
obtaining  a  loan  to  pay  a  bill  of  exchange,  ii.  304. 
indictmenty 

must  state  the  false  pretences,  ii.  305,  306. 
with  what  certainty,  ii.  306,  307. 

indictment  must  state  the  goods  to  be  the  property  of  some  per- 
son, ii.  307. 
false  statement  as  to  the  weight  of  coals,  ii.  308. 
when  several  defendants  may  be  charged  in  the  same,  ii.  309. 
the  pretences  must  be  proved  as  laid,  ii.  310. 
not  necessary  to  prove  all  the  pretences,  ii.  310. 
where  pretences  are  so  connected  that  they  cannot  be  separated, 

ii.  310. 
the  goods  must  be  obtained  by  means  of  some  of  the  pretences 

charged,  ii.  311.' 
not  through  the  imprudence  of  the  prosecutor,  ii.  312. 
there  must  be  an  intent  to  defraud,  ii.  312. 
where  there  was  a  plan  to  entrap  the  prisoner,  ii.  312. 
restitution  of  goods  obtained  by,  ii.  313. 
FATHER.— See  tit  Pabent  and  Child. 
FELO  DE  SE, 

accessory  before  to,  not  triable,  i.  40.  509. 
self-murder,  i.  507. — See  tit.  Murder. 
two  encouraging  each  other  to,  i.  508. 
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FELONT, 

definitioD  o(  i.  44. 

derivation  of,  i.  44,  note  (a). 

punishment  for,  not  punishable  by  any  statute,  i.  38.  65,  note  (0- 

what  words  in  a  statute  create,  i.  44. 

all  felons  were  entitled  to  have  clergy  once,  unless  ousted  by  statute, 

i.  44. 
if  a  statute  made  a  new  offence  felony,  the  law  implied  a  punishment  of 

death  as  well  as  forfeiture,  i.  44. 
when  a  statute  makes  an  offence  felony,  which  before  was  only  a  mis* 

demeanor,  an  indictment  will  not  lie  for  a  misdemeanor,  i.  45.  60. 
he  who  takes  any  part  in,  is  a  felon  according  to  his  share  in  it,  i.  26. 
he  who  procures  a  felony  to  be  done  is  a  felon,  i.  32. 
misprision  of. — See  tit.  Misprision. 
compounding. — See  tit.  Compounding. 
authority  of  officers,  &c.,  to  arrest  in  cases  of,  i.  593. 
private  persons,  i.  534.  593,  594. 
in  cases  of  attempts  to  commit,  i.  594. 
assault  with  intent  to  commit,  i.  769. 
killing  to  prevent,  i.  667,  et  seq, — See  tit.  Homicide. 
attempt  to  commit. — See  tit.  Attempt. 

persons  caught  in,  by  night,  detainer  of,  i.  739. 
conviction  of  previous,  ii.  128. 

trial  after  for  subsequent,  ii.  129. 
form  of  indictment,  ii.  129. 
evidence,  ii.  129. 

false  certificate  of  conviction,  ii.  459. 
FEMALES.— See  tit.  Women,  Feme  Covebt. 
FEMALE  CHILDREN.— See  tit.  Infant. 
FEME  COVERT, 

how  far  and  from  what  crimes  excused  by  the  coercion  of  her  husband, 

i.  18,  et  seq. 
receiving  stolen  goods  jointly  with  her  husband,  i.  19. 
from  what  misdemeanors,  i.  20. 

not  answerable  for  her  husband's  breach  of  duty,  i.  19. 
when  an  accessory  to  her  husband's  crime,  i.  18. 

to  another's,  i.  21. 
when  responsible  as  much  as  a  feme  sole,  i.  20,  21. 
coercion  of  husband,  when  presumed,  i.  21,  22. 
not  guilty  of  felony  in  stealing  her  husband's  goods,  i.  22,  23 ;  ii.  87. 
when  a  stranger  can  commit  larceny  by  the  delivery  of  husband's  goods 

by  wife,  i.  23 ;  ii.  87. 
by  taking  wife  by  force  with  husband's  goods  on  her,  i.  23. 
not  accessory  for  receiving  her  husband,  i.  23.  38. 
an  indictment  for  larceny  or  burglary,  not  bad  against  husband  and  wife 

as  such,  i.  22,  note  (^),  24. 
evidence  of  being  wife,  i.  24. 
if  a  wife  incur  a  forfeiture  under  a  penal  statute,  husband  may  be  made  a 

party  to  the  action,  &c.,  i.  20,  note  (o). 
husband  may  be  accessory  before  the  fact  to  his  wife's  crimes,  i.  21. 
wife  principal  and  husband  accessory  in  uttering  forged  notes,  i.  21. 
rule  deducible  from  the  cases,  i.  22,  note  (^). 

incompetency  of  the  husband  and  wife  as  witnesses,  ii.  981,  et  seq, — See 
tit.  Witness. 
FENCES, 

destroying,  ii.  582. 
stealing,  &c.  ii.  63,  69. 
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FERRETS, 

larceny  of,  ii.  85. 
FERRYMAN, 

extortion  by,  in  taking  tolls,  i.  14S. 
FICTITIOUS  PLAINTIFF, 

soing  in  the  name  of,  i.  185. 
FINE, 

person  acknowledging,  in  name  of  another  not  privy,  ii.  543. 
FIREWORKS, 

statute  9  ^  10  Wm.  3,  concerning  them  as  a  nuisance,  i.  327. 
FISH, 

larceny  of,  ii.  85. 

unlawftiUy  taking  or  attempting  to  take,  iu  147. 
offence  at  common  law,  ii.  147. 
offences  by  statutes,  ii.  147. 
oysters,  ii.  148. 
fishpond,  &c. 

destroying  dam  of,  ii.  579. 
putting  noxious  materials  into,  ii.  579. 
FIXTURES, 

larceny  o(  ii.  63,  64,  66y  66,  67. 
FOOD, 

unwholesome,  i.  109. 

indictable  to  mix  noxious  ingredients  with  human  food,  L  109. 
master  liable  for  the  sale  of  unwholesome  food  by  his  servants,  i.  109,  1 10. 
FOOT-BALL, 

kicking  about  riotously  on  Shrove  Tuesday,  indictment  for,  i.  267. 
FOOTWAY.— See  tit.  Highway. 
FORCE,    ^ 

in  asserting  a  title,  when  justifiable,  i.  304. 
FORCIBLE  DETAINER.— See  tit  Forcible  Entry. 

acts  which  do  or  do  not  amount  to,  i.  309. 
FORCIBLE  ENTRY, 

how  committed,  i.  304. 
at  common  law,  i.  304. 
statutes,  i.  305,  306. 

6  Rich.  2,  c.  8,  i.  306. 
15  Rich.  2,  c.  2,  i.  305. 
8  Hen.  6,  c.  9,  i.  305. 
31  Eliz.  c.  11,1.306. 

doubts  upon  them  whether  lessee  for  years,  or  copyholder 
ousted  by  lessor  or  lord,  could  have  restitution,  i.  306. 
removed  by  21  Jac.  1,  c.  15,  i.  307. 
persons  who  may  commit  the  offence,  i.  307. 

possessions  in  respect  of  which  the  offence  may  be  committed,  L  308. 
acts'  which  will  amount  to,  i.  308. 

from  circumstances  of  terror,  i.  309. 
circumstances  which  do  not  amount  to,  i.  309,  310,  311. 
forcible  detainer^  what,  i.  310. 

circumstances  which  do  not  amount  to,  i.  311. 
remedie5«,  i.  311. 

indictment,  i.  311. 

statement  offeree  and  violence,  i.  311. 
description  of  premises,  i.  311. 

of  estate  of  the  party  expelled,  i.  312. 
repugnancy;  statement  of  disseisin,  &c.^  i.  312. 
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for  eDtry  and  detainer,  grand  jury  cannot  find  a  true  bill  for  one 

only,  i.  313. 
award  of  restitution,  i.  313. 
by  what  court,  i.  313. 
where  discretionary,  i.  313,  314. 
where  not,  i.  314. 

tenant  of  land  not  a  competent  witness,  i.  313. 
on  indictment  at  common  law,  possession  only  need  be  shewn, 

i.  313. 
on  indictment  under  statutes,  a  seisin  in  fee,  or  existence  of  a 

term  must  be  proved,  i.  313. 
but  court  will  not  try  an  adverse  claim,  i.  313« 
of  the  bar  or  stay  to  restitution,  i.  315. 
of  superseding,  i.  315. 
of  setting  aside,  i.  315. 
how  restitution  shall  be  made,  i.  316. 
re-res(itution,  i.  316. 
where  conviction  quashed,   the  Court  of  Queen's  Bench  are  bound  to 

award  re-restitution,  i.  316. 
by  an  infant,  i.  2. 
FOREIGN  JUDGMENT, 

proof  of,  ii.  809. 
FOREIGN  LAW, 

proofed  ii.  810. 
FOREIGN  STATES, 

serving  or  procuring  others  to  serve,  i.  87,  ei  seq, 

without  consent  of  the  King,  a  misdemeanor  at  common  law,  i.  87. 
3  Jac.  1,  c.  4,  i.  87. 

going  out  of  the  realm  to  serve  without  oath  of  obedience, 

&c.,  i.  87, 
construction  of  the  statute,  i.  87. 
trial  where,  i.  87. 
59  Geo.  3,  (foreign  enlistment),  i.  87,  etseq, 
s.  7,  8,  equipping,  &c.  vessels,  i.  89,  90. 

apprehension  and  trial  of  offenders,  where,  u  90. 
3  Vict.  c.  6,  (Mutiny  Act),  i.  90. 

.persuading  soldiers  to  desert,  &c.,  i.  91. 
disobedience  to  the  King^s  commands  to. return,  stay  at  home,  he, 
i.  91. 
11  &  12Wm.3,  c.  7,  i.  94. 

acts  done  under  commission  of,  when  piracy,  i.  94. 
FORESTALLING, 

nature  of  the  offence,  i.  168. 
statutes  on  the  subject  repealed,  i.  168. 
offence  still  punishable  at  common  law,  i.  168, 169. 
Parliamentary  exposition  of,  i.  169. 
enhancing  the  price  of  hops,  i.  170,  etseq. 
indictment  and  punishment,  i.  173. 
FORGERY, 

all  are  principals  in,  at  common  law;  forgery  being  only  considered  a 
misdemeanor,  i.  33. 
not  so  under  statutes,  i.  33. 
all  who  execute  any  part  of  a  forged  instrument  principals,  though 

absent  when  it  is  completed,  i.  33. 
and  though  ignorant  of  the  persons  by  whom  the  other  parts  nx^ 
executed,  i.  33. 
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accessories  in  forgery,  i.  34. 
at  common  law, 

definition  of  the  offence,  ii.  318. 
a  misdemeanor  only,  ii.  318. 
what  it  consists  in,  ii.  318 

the  offence  may  be  complete,  without  publication,  ii.  318. 
of  the  making  or  alteration  of  a  written  instrument  necessary  to  con- 
stitute, ii.  319,  et  seq, 
fraudulent  insertion,  alteration,  or  erasure,  ii.  323. 
filling  up  a  blank  acceptance  with  a  larger  sum,  ii.  320. 
filling  up  a  blank  cheque  without  authority,  ii.  322. 
instrument  must  be  complete  at  the  time  of  the  forgery,  ii.  322. 
expunging  an  indorsement  on  a  bank  note,  ii.  323. 
forgery  and  subsequent  alteration  of  the  deed,  ii.  323. 
by  fraudulent  omission  in  written  instrument,  ii.  323. 
making  a  false  deed  in  a  man's  own  name,  ii.  323. 
indorsing  a  bill  of  exchange  by  a  person  of  same  name  as   payee, 

ii.  323. 
uttering  a  note  made  in  the  same  name  as  that  of  prisoner,  ii.  323, 

et  seq. 
assuming  to  be  the  real  indorser  of  a  bill  no  forgery,  though  done  in 

fraudulent  concert  with  real  indorser,  ii.  326. 
false  description  of  the  acceptor,  but  not  a  false  name,  ii.  327. 
cases  in  which  party  committing  forgery,  has  used  a  name  difierent 
from  his  own,  ii.  328,  et  seq. 

where  the  note,  though  made  by  the  prisoner  in  an  assumed 
name  and  character,  was  his  own  note,  and  offered  as  his  own, 
ii.  328. 
where  a  note  is  given  in  the  name  of  an  existing  person  or  one 

represented  so  to  be,  ii.  329. 
where  in  the  name  of  a  fictitious  firm,  ii.  330. 
assuming  the  name  and  character  of  an  existing  person,  and 

drawing  a  bill,  ii.  331. 
uttering  a  forged  deed  purporting  to  be  a  power  of  attorney, 

from  a  non-existing  person,  ii.  331. 
indorsing  a  fictitious  name  on  a  bill,  ii.  332. 
the  use  of  a  mere  fictitious  name  is  sufficient,  ii.  332. 
a  forged  order  on  a  bank  in  a  fictitious  name,  ii.  333. 
it  is  immaterial  whether  any  additional  credit  be  thereby  gained, 

ii.  333. 
giving  drawee  a  receipt  in  a  false  name,  ii.  334. 
giving  note,  he.  as  prisoner's  own  note,  signed  in  fictidoos  name^ 

where  the  credit  is  personal  to  himself,  ii.  335. 
drawing  on  banker  in  fictitious  name,  the  credit  being  given  to 

prisoner's  person,  ii.  336. 
where  the  name  used  by  prisoner  was  fraudulently  assumed, 
though  his  own  name  would  have  carried  as  much  credit, 
ii.  338. 
if  the  name  be  assumed  for  the  purpose  of  fraud,  and  to  avoid 

detection,  it  is  sufficient,  ii.  340. 
where  the  party  has  or  honestly  believes  he  has  authority  to  use 

another's  name,  ii.  341. 
there  must  be  good  grounds  for  such  belief  from  the  acts  of  the 

parties,  -and  the  dealings  between  them,  ii.  342,  343. 
where  one  of  several  persons  having  authority  draws  out  money 
by  a  cheque  signed  by  himself  and  others,  personating  the 
others  having  authority,  ii.  343. 
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as  to  the  validity  of  the  thing  forged,  if  genuine,  ii.  344. 

forgery  may  be  committed  by  the  &lse  making  of  the  will  of  a 

living  person,  ii.  345. 
forging  the  will  of  a  non-existing  person,  ii.  346. 
forgery  of  instruments  not  conformable  to  the  directory  pro- 
visions of  a  statute,  ii.  346. 
forgery  of  instrument  on  unstamped  paper,  ii.  346. 

of  bill  of  exchange  or  promissory  note  on  imstamped  paper, 

ii.  346,  347. 

the  false  instrument  should  carry  on  the  face  of  it  the  semblance 

of  a  genuine  one,  though  it  need  not  be  exact,  ii.  348,  et  seq, 

forging  a  bank  note,  without  the  words  "  Pounds,"  or  a 

water  mark,  ii.  348. 
engraving  a  counterfeit  stamp,  like  in  some  parts  to  the 

genuine,  and  unlike  in  others,  &c.,  &c.,  ii.  349. 
literal  mistake,  ii.  350. 

forging  a  wiU,  signed  in  wrong  Christian  name,  ii.  350. 
forged   bill,  without    indorsement  of  names  of  drawers, 

ii.  351. 
instrument  requiring  payment  without  indorsement,  ii.  351. 
omission  of  name  of  payee,  ii.  352. 
of  the  name  of  the  drawee,  ii.  352. 
instrument  not  available  by  reason  of  some  collateral  objection, 

ii.  352. 
if  the  instrument  be  good  on  the  face  of  it,  it  is  sufficient, 

ii.  353. 
the  false  instrument  must  not  be  illegal  in  its  very  frame,  ii.  353, 
et  seq, 
instrument  defective  as  a  bank  note,  ii.  354. 
bill  directed  to  J.  R.  and  accepted  by  J.  K.,  ii.  354. 
note  incomplete  for  want  of  signature,  ii.  354. 
instrument  averred  to  be  a  promissory  note,  but  defective, 

ii.  355. 
defective  bill  of  exchange,  ii.  356. 

bill  drawn  for  less  than  the  sum,  and  not  in  the  form  re- 
quired by  the  17  Geo.  3,  ii.  356. 
forging  a  will   of  land,  attested  by  only  two  witnesses, 
ii.  357. 
of  the  written  instruments  in  respect  of  which  it  may  be  committed^  ii.  357} 
et  seq. 
instances  of  them,  ii.  357,  et  seq, 
general  rule  on  the  subject,  ii.  358. 

forging  an  order  to  a  gaoler,  to  discharge  a  prisoner,  ii.  361. 
forging  a  County  Court  summons,  ii.  361. 
of  the  fraud  and  deceit  to  the  prejudice  qfanother^s  right,  ii.  361. 
intent  to  defraud,  362. 

general  intent  sufficient,  ii.  362. 
cases  of  uttering  forged  receipts  for  money,  ii.  362,  363. 
guarantees  to  a  bank  do  not  negative  intent  to  defraud,  ii.  364. 
knowingly  uttering  a  forged  bill,  with  intent  to  provide  for  its  pay- 
ment, ii.  365. 
intent  to  take  up  a  forged  bill,  immaterial,  ii.  366. 
uttering  a  request  directed  to  a  married  woman,  in  her  maiden  name, 

ii.  366. 
offering  a  forged  bill  at  a  bank  where  it  is  sure  not  to  be  paid, 
ii.  366.' 
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forgery  consists  in  the  endeavouring  to  give  an  appearance  of  tmth 
to  a  mere  deceit  and  falsity,  ii.  367. 
of  principals  and  accessories,  ii.  368. 

at  common  law  all  are  principals,  ii.  368. 

case  where  two  of  the  prisoners  were  privy  to  the  uttering  of  a  forged 
note,  but  were  not  present  at  die  fact,  ii.  368. 
constructive  presence,  ii.  369. 
wife  indicted  as  principal  and  husband  as  accessory,  ii.  370. 
of  causing,  assenting,  or  consenting,  ii.  372. 
trial  of  accessories,  ii.  372. 
indictment,  ii.  372,  et  seq, 

the  word  "  falsely,"  ii.  372. 

the  forged  instrument  must  be  set  out  in  words  and  figures,  ii.  372. 

2  &  3  Wm.  4,  c.  123,  sufficient  to  describe  the  instrument  as  in 

larceny,  ii.  372. 
description  of  forged  instruments  under  that  statute,  ii.  373. 

if  it  be  in  a  foreign  language,  there  must  be  an  English  trans- 
lation, ii.  374. 
the  whole  instrument  must  be  correctly  translated,  iL  374. 
a  literal  variance  will  not  vitiate,  ii.  376. 
of  laying  it  to  be  a  paper  writing,  purporting  to  be  such  an  in- 
strument, &c.,  ii.  376,  377. 
indictment  bad  for  averring  that  it  was  signed  by  H.  H. 

instead  of  that  purported  to  have  been  so,  ii.  377. 
if  it  does  not  purport  on  the  face  of  it  to  be  a  thing  pro- 
hibited to  be  forged,  the   purport  must  be  expreaaly 
averred,  ii.  377. 
where  the  instrument  is  described  under  the  2  &  3  Wm.  4, 
c.  123,  averments  to  shew  what  the  instrument  is,  are 
not  necessary,  ii.  378. 
instrument  improperly  described  as  a  promissory  note, 

ii.  379. 
the  word  '*  purport,"  imports  what  appears  on  the  hct  of  the 
instrument,  ii.  379,  et  seq. 
meaning  of  the  words  <' purport,"  and  ^^  tenor,"  iL  38]. 
of  the  statement  of  the  intent  to  defraud,  ii.  383,  et  seq, 

the  party  intended  to  be  defrauded  need  only  be  described  widi 
reasonable  certainty,  ii.  383. 

case  of  several  partners,  ii.  383. 
it  is  not  necessary  to  state  the  manner  in  which  the  party  was 
to  have  been  defrauded,  ii.  383. 
as  that  a  forged  bill  was  tendered  to  the  party  intended  to 
be  defrauded,  ii.  384. 
as  to  the  property  of  the  party  intended  to  be  defrauded,  ii.  384. 
where  the  persons  defrauded  are  a  corporation,  ii.  385. 
statement  of  partners,  trustees,  &c.,  ii.  385. 
joint  stock  banks,  ii.  385. 
where  the  indictment  is  on  a  statute,  the  offence  must  be  described 
in  the  words  of  it,  ii.  385. 
as  to  a  superfluous  description,  ii.  386. 
warrant  and  order  for  the  payment  of  money,  ii.  386. 
the  insertion  of  superfluous  words  does  not  vidate,  ii.  386. 
sewing  &csimile8  of  notes  to  the  indictment,  ii.  387. 
where  a  prisoner  is  tried  where  he  is  in  custody,  that  fact  need 

not  be  alleged,  ii.  388. 
the  word  ^' alter"   used  in  indictment  though  not  in  statute, 
ii.  388. 
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if  any  part  of  a  true  instrument  be  altered,  a  forgery  of  the  whole 

may  be  laid,  ii.  388. 
an  indictment  for  uttering  an  acceptance  must  aver  the  uttering  of 
such  acceptance,  ii.  388. 
plea, 

auterfois  cujquUy  ii.  388. 
trialy  ii.  389. 

the  quarter  sessions  have  no  jurisdiction,  ii.  389,  and  see  5  &  6  Vict. 

c.  38,  Appendix  of  Statutes. 
must  be  in  the  county  where  the  offence  is  committed,  or  the  prisoner 
in  custody,  ii.  389. 
what  is  not  evidence  of  a  forgery  having  been  committed  in  a 

particular  county,  ii.  389,  390. 
offence  committed  in  a  county  of  a  town,  ii.  391. 
of  the  evidence,  ii.  392,  et  seg, 

of  the  incompetency  of  the  party  by  whom  the  instrument  purports  to 
have  been  forged,  ii.  392. 
removed  by  the  9  Geo.  4,  c.  33,  ii.  392. 
as  to  the  question  whether  the  party,  whose  handwriting  is  forged,  is 

the  only  witness  to  prove  the  forgery,  ii.  392. 
handwriting  cannot  be  proved  by  comparison  with  a  genuine  paper, 

ii.  393. 
qiuBre,  whether  persons  of  skill  may  give  their  opinion,  whether  hand- 
writing is  genuine  or  an  imitation,  ii.  393. 
of  the  admission  of  his  own  handwriting  by  the  party  accused,  ii.  395. 
what  sufficient  evidence  of  forging  a  bill,  ii.  396. 
giving  a  forged  bill  to  an  innocent  agent,  or  to  an  accomplice  an 

uttering,  ii.  396. 
what  is  a  sufficient  uttering,  ii.  398. 
conditional  uttering,  ii.  398. 
giving  an  instrument  as  a  specimen,  ii.  398. 
shewing  a  forged  instrument,  ii.  399. 
uttering  a  forged  acceptance  does  not  support  a  count  for  uttering  a 

forged  bill,  ii.  399. 
all  &cts  which  are  part  of  a  continuous  transaction  are  admissible  on 

an  indictment  for  forgery  and  uttering,  ii.  399. 
questions  as  to  proof  of  the  identity  or  non-existence  of  the  person 
whose  name  is  charged  to  be  forged,  ii.  399,  et  seq* 
as  to  proof  of  the  identity  of  a  payee,  ii.  400. 
proprietor  of  stock  examined  to  prove  his  identity,  ii.  400. 
of  guilty  knowledge,  ii.  403. 

evidence  of  other  forged  notes  having  been  uttered  by  prisoner, 
ii.  403,  et  seq, 
of  others  being  in  circulation  with  his  signature  on  them, 

ii.  404. 
of  others  found  in  the  same  pocket-book,  ii.  404,  406. 
other  utterings  after  the  one  charged,  ii.  405. 
other  forged  notes  on  other  banks,  ii.  405. 
other  forged  notes  the  subject  of  other  indictments,  ii.  406, 
407. 
punishment  for,  ii.  408. 

incompetency  to  be  a  witness  after  judgment,  ii.  408. 

attornies  convicted,  and  afterwards  practising,  to  be  transported, 

ii.  408. 
1  Wm.  4,  c.  66,  s.  1,  &c.,  general  provisions  against  forgery,  ii.  408, 
et  9eq. 
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all  forgeries  heretofore  capital  subject  to  transportation  for  life,  &c., 
ii.  409. 
of  forging,  altering^  S^c.  records,  and  judicial  process,  Sfc.,  ii.  414. 
forging  the  hand  of  the  receiver  of  prefines,  ii.  415. 
certifying  as  true  any  false  copy  of  records  kept  under  the  1  &  2  Vict, 
c.  94,  ii.  416. 
relating  to  the  piiblic  funds,  and  stocks  ofpubUc  companies,  ii.  417,  etseq, 
forging  letters  of  attorney  to  transfer  stock,  ii.  417,  et  seq, 

names  of  witnesses  thereto,  ii.  418. 
personating  proprietors  of  stock,  he.,  ii.  419,  etseq. 
endeavour  to  receive  dividend  sufficient,  ii.  423. 
it  is  no  objection  that  the  stock  had  never  been  accepted,  and 
the  transfer  not  witnessed,  ii.  421. 
making  false  entries  in  the  books  of  the  Bank  of  England,  ii.  417. 
making  false  dividend  warrants,  ii.  418,  419. 
forgery  of  Exchequer  bills,  ii.  419,  et  seq. 
of  the  securities  of  the  Bank  of  England,  ii.  424,  et  seq. 
forging  and  uttering  bank  notes,  ii.  424. 
purchasing  or  receiving  forged  bank  notes,  or  having  them  in  poses- 

sion,  knowing  them  to  be  forged,  ii.  424. 
making  and  using  and  having  in  possession  any  frame  for  making 

paper,  &c.,  ii.  425. 
engraving  on  any  bank  note,  he.,  or  using  such  plate,  or  having  it  in 

possession,  ii.  425. 
engraving  on  any  plate  any  word,  &c.  resembling  any  part  of  any 
hank  note,  he.,  or  using,  &c.,  or  having  in  possession,  or  uttering, 
fe.,  ii.  425,  426. 
the  bank  may  use  an  impression  by  machinery,  instead  of  a  signature 

by  handwriting,  ii.  428. 
cases  on  the  statutes, 

expunging  an  indorsement  by  lemon  juice  held  rasing,  under 

8  &  9  Wm.  3,  ii.  429. 
possession  of  a  forged  note,  ii.  429. 
what  constitutes  an  uttering,  ii.  429. 

delivering  a  forged  bank  note  to  another  for  the  purpose  of 
being  uttered,  who  did  so  accordingly,  held  **  a  disposing  and 
putting  away"  of  the  same,  on  the  15  Geo.  2,  ii.  430. 
on  an  indictment  for  disposing  of,  he.  bank  notes,  he,  on  the 
45  Geo.  3,  c  89,  it  is  not  necessary  to  aver  to  whom  they 
were  so  disposed,  ii.  431. 

the  offence  committed  by  notes  furnished  by  prisoners  to 
agents  of  the  bank,  ii.  431. 
evidence  of  guilty  knowledge,  ii.  432. 
bank  prosecutions,  ii.  432. 

election  to  proceed  for  minor  offence,  ii.  432. 
of  the  securities  of  other  public  companies,  ii.  433. 

forging  the  seal,  bond,  he.,  receipts  or  warrants  of  the  South  Sea 

Company,  ii.  433. 
forging,  he.  the  bond  of  East  India  Company,  ii.  434. 
forgeries  upon  insurance  companies,  ii.  434. 
of  forging  and  transposing  stamps,  ii.  435,  et  seq. 

52  Geo.  3,  c.  143,  s.  1 — offences  in  breach  of  and  resistance  to  the 
revenue  laws,  felony,  ii.  435. 

s.  7,  forging,  &c.  marks,  stamps,  he.  felony,  ii.  435. 
s.  8,  transposing  any  mark,  stamp,  &c.  from  one  piece  of  plate 
to  another,  and  marking  base  metal  with  forged  stamp,  ii.  436. 


•.  \ 
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62  Geo.  3,  c.  143,  s.  9»  making  or  having  any  frame,  &c.  for  making 

excise  paper,  &c.  &c.,  ii.  437. 
55  Geo.  3,  c.  184,  s.  7,  ii.  437. 

cutting  a  stamp  from  paper,  &c.  to  use  on  another  paper,  &c., 
ii.  437. 

55  Geo.  3,  c.  185,  ii.  438. 

s.  6,  persons  forging  plate,  stamp^  &c.,  to  denote  duty  on  alma- 
nacks, newspapers,  &c.,  ii.  439. 
s.  7,  forging,  &c.,  stamp  for  plate,  ii.  439. 

2  &  3  Wm.  4,  c.  120,  s.  32,  forging  stage  carriage  plates,  ii.  440. 

3  &  4  Wm.  4,  c.  97,  s.  11,  vendors  of  stamps  having  possession  of 

counterfeit  stamps,  ii.  441. 
s.  12,  having  forged  dies  in  their  possession,  ii.  441. 

9  Geo.  4,  c.  18,  s.  35,  forging  stamps  relating  to  cards  and  dice, 
ii.  442. 

56  Geo.  3,  c.  56,  s.  37,  (Irish  act),  ii.  443. 

forging  any  type,  dye,  &c.,  of  the  stamp-office  in  DuUin,  or  using 

or  having  them  in  possession,  &c.,  ii.  443. 
s.  38,  possession,  by  licensed  persons,  of  vellum  paper,  &c.,  with 

counterfeit  marks,  &c.,  ii.  444. 
s.  52,  making  or  having  any  frame  for  paper,  &c.,  ii.  445. 
s.  58,  penalty  for  evading  stamp  duties,  ii.  445. 
56  Geo.  3,  c.  78,  (Irish  act),  ii.  446. 

forging  stamps,  &c.,  on  pasteboard,  ii.  446. 
6  &  7  Wm.  4,  c.  69,  s.  19,  forging  dies  of  silver  and  gold  plate  in 

Scotland,  ii.  446. 
forging,  &c.  the  assay  marks  on  gold  and  silver  manufactures,  or  the 
mark,  &c.,  used  for  gold  and  silver  plate,  ii.  447. 
\    1  Geo.  4,  c.  58,  s.  12,  as  so  stamps  on  paper,  &c.,  in  respect  of  excise 
duties,  ii.  451. 

10  Ann.  c.  19,  s.  27,  forging  seals  or  stamps  for  linens,  calicoes,  &c.,. 
ii.  451. 

13  Geo.   3,  c.  59,  s.  2,  forging  any  stamp,  &c.,  provided  by  the 

Goldsmiths'  Company,  ii.  447. 
a  fraudulent  intent  is  not  necessary  to  bring  a  case  within  t\ke 

13  Geo.  3,  c.  59,  ii.  449. 
but  it  is  to  bring  a  case  within  the  12  Geo.  3,  c.  48,  ii.  450. 
13  Geo.  3,  c.  56,  s.  5,  forging  any  stamp  provided  by  the  commis- 
sioners, &c.,  ii.  452. 
construction  of  the  stamp  acts,  ii.  449,  et  seq, 

question  upon  the  words  '^intent  to  use"   in  the  12  Geo.  3, 

c.  48,  ii.  452. 
innocently  cutting  off  stamp  and  parchment,  and  fraudulently 

separating  them,  ii.  453. 
construction  of  the  words  *'  any  paper  liable  to  the  said  duties" 

in  the  23  Geo.  3,  c.  49,  ii.  454. 
the  words  "duties  of  excise,"  and  "duties  under  the  manage- 
ment of  the   commissioners   of  excise,"   held  synonymous, 
ii.  456. 
variance  between  a  lion  passant  and  a  lion  rampant,  ii.  456. 
engraving  a  counterfeit  stamp,  similar  in  some  parts,  and  dis- 
similar in  others,  to  the  genuine,  &c.,  &c.,  ii.  457. 
it  is  sufficient  to  describe  a  stamp  as  "  a  stamp  provided  and 
used  in  pursuance,  &c."  ii.  457. 
trial,  in  what  county,  ii.  458. 
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of  official  paperSy  securities,  and  documents^  ii.  459,  et  seq. 
the  mark  of  the  receiver  of  prefines,  &c.,  iL  459. 
uttering  a  false  certificate  of  previous  conviction,  ii.  459. 
of  contracts,  certificates,  &c.,  for  the  redemption  of  the  land-tax, 

ii.  460. 
of  excise  permits,  ii.  461,  462. 
of  debentures,  &c.,  for  the  return  of  money  from  duties  of  custom  or 

excise,  ii.  463. 
of  the  name  or  handwriting  of  the  receiver-general,  &c.,  of  the  excise, 
ii.  463. 
of  the  customs,  ii.  464. 
granting,  &c.,  false  permits  in  Ireland,  ii.  464. 
of  instruments  in  the  name  of  the  receiver-general  of  the  stamp  duties, 

&c.,  ii.  464. 
of  exchequer  bills,  ii.  466,  466. 

of  certificates,  &c.,  relating  thereto,  ii.  467. 
of  franks,  ii.  467. 
forging  the  handwriting  of  the  receiver-general  of  the  post  office, 

ii.  468. 
forging  dies  for  marking  postage,  ii.  468. 
manufacturing  or  using  paper  similar  to  that  used  for  postage  covers, 

ii.  469. 
receiving  paper  for  postage  covers  before  it  is  stamped,  ii.  470. 
of  the  name  or  hand  of  the  registrar  of  the  Court  of  Admiralty,  &c, 

ii.  471. 
of  the  handwriting  of  the  accountant-general  of  the  Excheqaer, 

ii.  471. 
forging  the  handwriting  of  the  accountant-general  of  the  Court  of 

Exchequer,  ii.  471. 
forging  warrants,  &c.,  relating  to  the  Exchequer,  ii.  471. 
counterfeiting  certificates  relating  to  Exchequer  bills  for  Ttinidad, 

Guiana,  St.  Lucia,  Dominica,  ii.  472. 
of  the  hand  of  the  treasurer  of  the  Ordnance,  ii.  472. 
of  the  hand  of  the  agent-general  for  volunteers  and  local  militia, 

ii.  473. 
forgery  and  false  personation  for  the  purpose  of  obtaining  pay,  prise- 
money,  &c.,  pensions,  &c.,  of  soldiers  and  sailors,  ii.  473,  et  seq. 
forging  names  of  officers  entitled  to  prize-money,  or  of  officers  at 

Chelsea,  &c.,  ii.  473. 
forging  Chelsea  pensions,  &c.,  ii.  475. 
it  is  not  necessary  that  the  pension  to  which  the  document  rdates 

should  be  actually  subsisting,  ii.  476. 
forging  tickets,  pay-lists,  &c.,  to  obtain  prize,  ii.  478. 
subscribing  false  petitions  to  the  treasurer  of  the  navy,  ii.  478. 
forging  extracts  from  registers  of  marriage,  and  to  obtun  prize- 
money,  ii.  479. 
forging  certificates  relating  to  naval  stores,  ii.  479. 
forging  petitions  to  the  inspector  of  seamens'  wills,  ii.  480. 
forging  certificates  for  half-pay,  under  the  2  &  3  Wm.  4,  c   10^ 

ii.  480. 
forging  certificates  of  service  in  the  navy,  or  petitions  firom  sack 

service,  ii.  480. 
fraudulent  assignment  of  pensions,  &c.,  ii.  481. 
forging  assignments  of  pensions,  &c.,  ii.  482. 
forging  power  of  attorney  to  receive  prize-money,  ii.  482. 
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muster-books,  evidence,  ii.  483. 
of  any  MediterraDean  pass,  ii.  483. 

of  certificates,  &c.,  relating  to  the  slave  trade,  ii.  483,  484. 
of  quarantine  certificates,  ii.  484. 
of  documents  relating  to  suitors  in  Chancery,  ii.  485. 
of  an  office  copy  of  the  report  of  the  accountant-general,  and  of  a 

certificate  of  one  of  the  cashiers  of  the  bank,  ii.  486. 
fidse  entries  in,  and  forgery  and  destruction   of,  parish  registers, 
ii.  486,  et  seq, 
registers  deposited  under  the  3  &  4  Vict.  c.  92,  ii.  488. 
of  any  register,  &c.  concerning  life  annuities,  ii.  489. 

personating  any  nominee,  ii.  490. 
of  memorials,  &c.  under  the  registry  acts,  ii.  491. 
of  declaration  of  return  of  premium  on  a  policy  of  insurance,  it.  492. 
of  the  name  or  handwriting  of  the  surveyor-general  of  the  woods  and 

forests,  ii.  492. 
licenses  for  carriages,  ii.  493,  494. 
of  any  hawker's  license,  ii.  494. 
of  private  papers,  securities^  and  documents^  ii.  496. 
forging  wills,  bills,  notes,  &c.,  ii.  495. 
forging  deeds,  bonds,  orders  for  delivery  of  goods,  receipts,  &c.,  ii.  495. 

construction  of  the  5  £liz.  c.  14,  ii.  496. 
questions  upon  the  repealed  statutes,  ii.  496,  et  seq, 
power  of  attorney  is  a  deed,  ii.  497. 
uttering  Scotch  notes  in  England,  ii.  497. 
promissory  note  for  payment  of  one  guinea,  or  cash  of  Bank  of 

England  note,  ii.  497. 
bill  drawn  upon  commissioners  of  navy  held  a  bill  of  exchange, 

ii.  498. 
false  assertion  in  an  indorsement,  that  indorser  has  a  procuration, 

ii.  499. 
case  of  a  promissory  note  which  is  not  negotiable,  ii.  501. 
forging  a  bill  payable  to  prisoner's  own  order,  and  uttering  it 

without  indorsement,  ii.  501. 
bills  of  exchange  defective  when  acceptances  were  forged  upon 

them,  ii.  503. 
cases  of  receipts,  ii.  503,  et  seq, 

'^received  the  contents  above  by  me,  S.  W."  a  sufficient 

statement  of  the  receipt  in  the  indictment,  ii.  503. 
a  forged  receipt  for  bank  notes  is  not  a  receipt  for  money  or 
goods,  ii.  504. 

but  an  entry  of  the  receipt  of  money  or  notes  made  by 
a  cashier  of  the  bank  is  an  accountable  receipt  for 
the  payment  of  money,  ii.  504. 
the  mere  signing  certain  names  to  an  assignment  for  pay- 
ment of  a  sum  in  a  navy  bill,  does  not  purport  to  be  a 
receipt,  ii.  505. 
indictments  for  forcing  the  word  ''  settled,"  ii.  505. 
indictment  for  forging  high  constable's  receipt,  ii.  508. 
import  of  the  word  ''  paid"  at  the  bottom  of  a  bill,  ii.  508. 
indictment  for  forging  a  receipt  signed  with  initials,  ii.  509. 
forging  receipts  for  subsistence  money  for  the  army,  ii.  509. 
altering  sum  in  high  constable's  receipt,  ii.  511. 
a  scrip  receipt  not  filled  up,  ii.  511. 
memorandum  importing  payment,  but  not  a  receipt,  ii.  512. 
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forging  a  receipt  in  order  to  found  a  claim  of  payment 

thereon  against  a  third  person,  ii.  512. 
as  to  the  right  of  the  prisoner  to  put  the  prosecutor  to  his 

election  of  various  forged  receipts  stated,  ii.  513. 
it  is  not  an  offence  within  the  1  Wm.  4,  c.  66,  to  forge  an 
indorsement  on  a  warrant  or  order  for  the  payment  of 
money,  ii.  513. 
signing    receipt  for   another  in   the    party's  own  name, 
ii.  513. 
construction  as  to  warrants  or  orders  for  payment  of  money,  &c., 
ii.  514,  et  seq, 
the  statute  not  confined  to  commercial  transactions,  ii.  514. 
bills  of  exchange  may  be  laid  as  warrants  or  orders  for  the 
payment  of  money,  ii.  515. 
instrument  considered  as  such,  ii.  515. 
instance  of  what  is  not  an  order,  &c.,  ii.  516. 
the  warrant  or  order  must  purport  to  have  been  made  bj 
one  having  authority,  &c.,  ii.  516. 

a  note  to  a  shopkeeper  in  the  name  of  an  overseer,  not 

within  the  statute,  ii.  516. 
a  note  to  a  tradesman,  requesting  him  to  let  the  bearer 

have  goods,  &c.,  ii.  517. 
an  order  for  the  purpose  of  obtaining  a  reward  for  the 

apprehension  of  a  vagrant,  ii.  517. 
order  upon  the  treasurer  of  a  county,  ii.  518. 
it  ought  to  appear  in  the  indictment,  that  the  person 
whose  name  is  subscribed  had  authority,  &c.,  ii.  519. 
if  it  purport  to  be  one  the  party  had  a  right  to  make^ 
it  is  sufficient,  ii.  520. 
the  order  must  be  directed  to  the  holder  or  person  interested 

in  or  having  possession  of,  the  goods,  ii.  520. 
a  forged  order  on  a  banker,  though,  in  a  fictitious  name^  is 

within  the  statute,  ii.  520. 
the  order  ought  to  import  that  the  party  making  it  had  a 
disposing  power,  or  there  ought  to  be  proof  that  he  had 
such  power,  ii.  521,  522.  525. 
foreign  letter  addressed  to  a  correspondent  here,  ii.  523. 
an  order  to  pay  a  sum  in  advance  of  an  intended  voyage, 

ii.  523. 
indictment  stating  the  sum  mentioned  in  a  forged  order 

good,  ii.  524. 
if  an  instrument  be  both  a  warrant  and  order  it  may  be  so 

described  in  the  indictment,  ii.  525. 
the  specification  of  goods  in  the  order,  ii.  526. 
case  of  an  oider  not  available  by  reason  of  some  coHatoal 

objection,  ii.  526. 
forgery  of  requests  for  the  delivery  of  goods,  ii.  526. 
a  request  need  not  be  addressed  to  any  person,  ii.  526. 
an  instrument  may  be  shewn  to  be  a  request  by  the  custom 

of  the  trade,  ii.  527. 
a  request  purporting  to  be  signed  by  a  customer  of  a  tradciV^ 

man,  ii.  527. 
the  supposed  writer  of  a  request  need  not  have  any  autho* 

rity  or  any  interest  in  the  goods,  ii.  528. 
the  goods  need  not  be  specified  in  the  request,  ii.  528. 
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an  instrument  may  be  a  reqaest,  though,  it  is  also  an  under- 
taking to  pay  for  the  goods,  ii.  529. 
a  request  for  the  payment  of  money   is  not  within   the 

1  Wm.  4,  c.  66,  ii.  529. 
where  an  indictment  sets  out  a  request  it  must  either  pur- 
port or  be  shewn  by  averment  to  be  such,  ii.  530. 
the  indictment  must  be  for  forging  a  request,  and  cannot 

be  for  false  pretences,  ii.  531. 
a  conditional   undertaking  to   pay  money  is  within   the 

1  Wm.  4,  c.  66,  ii.  531. 
making  moulds  for  manufacturing  paper  of  bankers,  &c., 

ii.  532. 
engraving  bills,  notes,  &c.,  on  plates,  &c.,  ii.  533. 
having  plates,  &c.,  or  paper,  &c.,  in  possession,  or  uttering, 

&c.,  ii.  533. 
having  possession  of  plates  of  notes  of  bankers  in  '  Upper 

Canada,  ii.  533. 
engraving  plates,  &c.,  for  foreign  bills,  or  using  or  uttering 

such  plates,  &c.,  ii.  534. 
indictment  for  using  plates,  ii.  535. 
election  on  counts  for  engraving,  and  counts  for  using, 

ii.  535. 
on  an  indictment  against  several  for  engraving,  a  joint  em- 
ployment of  the  engraver  must  be  proved,  ii.  536. 
qu€Bre,  whether  persons  causing  plates  to  be  engraved,  must 
know  the  nature  of  the  instrument,  ii.  536. 
FORTUNE-TELLING, 

cheats  by,  ii.  316. 
FORUM  DOMESTICUM, 

death  by  correction  in,  i.  518,  519.  645,  et  seq.  659. 
FRAMES, 

destroying,  &c.  ii.  585. 
FRAUD.— See  tit.  Cheat. 
FRAUDULENT  CONVEYANCE, 

cheat  by,  ii.  314,  315. 
FRANKS, 

forgery  of,  ii.  467. 
FREEHOLD, 

larceny  of  things,  part  of  the  freehold,  ii.  62,  ei  seq. 
FREE-MASONS, 

assembly  of,  not  unlawful,  i.  282. 
FRUIT, 

stealing,  iL  69. 
destroying,  &c.  ii.  576. 
FRYER'S  BALSAM, 

not  saleable  without  a  stamped  label,  i.  133,  n.  (r). 
FUNDS, 

forgery,  &c.  relating  to,  ii.  417,  et  seq. — See  tit.  Fobgbbt. 
conspiracy  to  raise  by  false  rumour,  ii.  679. 


G. 


GAME, 

destroying  in  the  night  time,  i.  469. 
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9  Geo.  4,  c.  69»  s.  1,  any  person  unlawfully  destroying  game  or  rabbits  in 
the  night,  in  any  land,  open  or  enclosed,  i.  469. 
any  person  unlawfully  entering  or  being  in  any  land  by  night  for 
such  purpose,  i.  469. 
second  offence,  i.  469. 
third  offence  a  misdemeanor,  i.  469. 

s.  2,  any  person  found  on  any  land  committing  any  mtA 
offence  may  be  apprehended  by  the  owner,  gamekeeper, 
&c.,  i.  470. 
such  offender  assaulting  any  owner,  ftc,  guilty  of  m 
misdemeanor,  i.  470. 
B.  4,  prosecutions  for  offences  punishable  on  summary 
conviction    to    be    commenced   within    six   moothsy 
i.  470. 

other  prosecutions  within  twelve  months,  L  470. 
s.  8,  convictions  made  evidence,  i.  470. 
8.  9,  three  or  more  together  entering  or  being  in  land  by 
ni<rht,  for  the  purpose  of  taking  game  or  rabbits,  being 
armed  with  offensive  weapons,  i.  471. 
what  shall  be  considered  night,  i.  471. 
what  shall  be  deemed  game,  i.  471. 
what  is  the  commencement  of  a  prosecution,  L  471. 
as  to  the  authority  to  apprehend  poachers,  L  472. 
as  to  the  form  of  an  indictment  for  aManlting  m 

gamekeeper,  i.  473. 
of  the  being  armed,  one  being  armed  sufficient, 

i.  473. 
not  if  the  others  are  ignorant  that  he  is  so,  L  473. 
a  constructive  arming  not  sufficient,  i.  473. 
what  are  offensive  weapons,  i.  474. 
what  sufficient  evidence  of  being  in  the  land,  L  474. 
whether  an  entry  by  one  in  the  presence  of  two 

others  is  sufficient,  i.  475, 476,  477. 
what  is  an  entry  within  the  statute,  i.  478. 
of  the  intent  to  kill  game  in  the  close  laid  in  the 

indictment,  i.  478. 
the  indictment  must  specify  the  close,  i.  479. 
a  variance  in  its  name  fatal,  i.  480. 
requisites  of  the  indictment,  L  480,  481. 
joinder  of  counts,  i.  481. 
larceny  of,  ii.  84,  85. 

ownership  of  by  unqualified  person,  iL  96. 
GAMING, 

gaming-house  a  nuisance,  i.  323.  325.    , 

cockpit  considered  so,  and  indictable,  i.  324. 
proceedings  against  keepers  of,  i.  325. 
playing  at  cards,  &c.,  as  a  recreation,  and  for  moderate  sums,  no  offence, 
i.455. 
but  excessive  gaming  is,  L  455. 
9  Ann.  c.  14,  i.  455,  ei  seq, 

persons  losing  10/.  at  a  sitting  at  certain  games,  L  455, 456. 
cases  on  the  construction  of  this  act,  i.  456. 
18  Geo.  2,  c.  34,  i.  456. 

winning  or  losing  at  one  time  10/.  or  20/.  within  twenty-four  hours, 
i.  456. 
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common,  indictment  for  keeping,  i.  323. 
manner  of  proceeding  on,  i.  325. 
GAOLER, 

oppression,  &c.  by,  i.  136. 

forcing  persons  to  give  evidence,  L  136. 

suffering  his  prisoner  to  escape,  i.  137. 

extortion  by,  i.  142,  143. 

putting  prisoners  in  irons,  i.  420,  n.  (ir). 

murder  by  duress  of  imprisonment  by,  i.  546. 

when  guilty  of  manslaughter,  i.  644. 

and  assistants,  killing  prisoner,  when  justifiable,  L  667. 
GARDEN, 

stealing  flowers  in,  &c.,  i.  737. 

destroying  vegetables,  &c.  in,  ii.  576. 

stealing,  &c.,  ii.  69. 
GAZETTE, 

proof  and  effect  of,  in  evidence,  ii.  805. 

the  production  of  it  will  be  sufficient,  without  proof  of  its  being  bought 
of  the  King's  printer,  ii.  234,  805. 
GLEANING, 

'taking  com  by,  whether  felonious,  iL  10,  11. 
GRAND  JURY, 

cannot  find  a  true  bill  for  part  and  false  for  part,  i.  313. 

evidence  before,  when  a  witness  is  allowed  to  divulge,  ii.  912. 
GREENWICH  HOSPITAL, 

embezzlement  by  pensioners  and  nurses  in,  ii.  197. 

personating  the  name,  &c.  of  a  pensioner  at,  ii.  477. 
GUILTY  INTENT, 

proof  of,  by  shewing  acts  of  prisoner,  not  charged  in  indictment,  ii.  777. 
GUILTY  KNOWLEDGE, 

evidence  of,  i.  80,  81. 

proof,  by  shewing  acts  of  prisoner  not  charged  in  indictment,  ii.  404, 777. 
GUINEAS, 

buying  and  selling  counterfeit  at  a  lower  rate,  i.  86. 
GUNPOWDER, 

mills,  &€.,  when  a  nuisance,  i.  321. 


H. 


HABEAS  CORPUS  AD  TESTIFICANDUM, 

how  to  be  obtained,  ii.  946. 
HACKNEY-COACHMAN, 

felony  by,  as  to  goods  left  in  his  coach,  &c.,  ii.  12,  ei  teg. 
HAND-BILLS, 

setting  a  person  on  a  foot-way  to  distribute,  whereby  'the  foot-way  is 
impeded,  not  an  indictable  offence,  i.  51. 
HANDWRITING, 
proof  of,  ii.  818. 

writer  himself  need  not  be  called  either  to  prove  or  disprove  his  hand- 
writing, ii.  392,  393. 
HARE, 

killing,  not  an  indictable  offence,  i.  51. 
taking  or  killing  in  a  warren,  ii.  145. 
VOL.  n.  Y  Y  Y 
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HAWKER'S  LICENSE, 

forgery  of,  iL  494. 
HEALTH, 

public,  offences  affecting,  i.  107. 
HEARSAY, 

when  hearsay  evidence  is  receiyable^  ii.  750,  ei  seg. — See  tit.  Evidkhce. 
HEATH, 

setting  fire  to,  ii.  554. 
HIDES, 

burying  or  destroying,  ii.  140. 
HIGH  SEAS, 

offences  on. — See  tit.  Pibact. 

where  triable,  i.  100, 101,  102. 
murder  on,  i.  550,  551. 

wound  on  seas  and  death  on  shore,  or  vice  versoy  i.  554. 
HIGH  TREASON, 

how  many  witnesses  necessary  in,  ii.  944. 
HIGHWAY.— See  also  tit.  Road. 
what  is  a  public  highway,  i.  332. 
rivers  considered  as,  i.  378. 
bridge  in  a  highway,  i.  385,  386. 
cartway,  or  footway,  &c.,  i.  332,  333. 
the  number  of  persons  using  or  repairing  a  way  will  not  make  it  one, 

if  it  be  not  common  to  all,  i.  333. 
the  freehold  and  profits  belong  to  the  lord  of  the  soil,  i.  333. 
right  of  the  public  to  go  out  of  a  highway,  i.  334. 
^  dedication  to  the  pubUc^  i.  334,  et  seq. 
trustees  may  dedicate,  i.  335. 
intention  of  the  owner  to  dedicate,  i.  335,  337. 
acts  of  lessee  not  su£Scient,  i.  335. 
there  must  be  the  consent  of  the  owner  in  fee,  i.  336. 
where  there  has  been  a  compulsory  obligation  to  permit  a  qualified 

passage,  i.  336. 
road  set  out  under  an  enclosure  act  as  a  private  road,  i.  337. 
partial  dedication,  i.  337. 
roads  made  public  by  statutes  during  the  continuance  of  such  statates, 

i.  338. 
where  several  roads  authorized  to  be  made,  all  must  be  made  before 
any  become  public,  i.  338. 
highways  widenedy  changed,  S^.y  i.  339,  et  seq. 
an  ancient  highway  might  be  changed  by  writ  of  ad  quod  damnMmy  i.  339. 

by  act  of  Grod,  i.  339. 
5  &  6  Wm.  4,  c.  50,  power  given  to  justices  to  widen  and  change  high- 
ways, i.  339,  et  seq. 
extends  to  roads  repairable  ratione  tenurtSy  i.  344. 
diverting,   stopping  up,  &c.,  highways,  bridleways,  and  footways, 

i.  340,  et  seq. 
surveyor  to  apply  to  justices  to  view,  i.  340. 
notice,  i.  340,  341. 
appeal,  i.  342. 
new  highways,  kc,  to  be  public  highways^  i.  344. 
parties  liable  to  repair  old  liable  to  repair  new  ways,  i.  344. 
dividing  highways  when,  the  boundaries  of  the  parish  are  in  the 
middle,  i.  345. 
highways  may  be  changed  by  particular  statutes,  i.  345. 

towing  path  not  affected  by  act  to  change  course  of  river,  L  346. 
in  what  instances  changed  by  individuals,  i.  347. 
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nuisances  to  by  obstruction^  i.  347,  et  seq, 
trees  overhanging,  i.  347. 
new  gates,  i.  347. 
ditches  not  scoured,  i.  347. 
carriages  left  and  excessive  burdens,  i.  348. 
all  unauthorized  obstructions  indictable,  i.  348. 
instances  of  obstructions,  i.  348,  et  seq. 
not  excused  by  plea  of  the  party's  business,  i.  349. 
narrowing  highways,  i.  350. 
no  defence  that  an  alteration  is  more  useful  for  other  purposes  of  the 

road,  i.  351. 
unless  authorized  by  a  statute,  i.  361. 
nuisance  to,  by  not  repairingy  i.  351,  et  seq. 

obligation  of  the  parish  to  repair,  i.  352,  et  seq. 
of  common  right,  i.  352. 

effect  of  particular  statutes  upon,  i.  352. 
no  agreement  can  exonerate  a  parish,  i.  352. 

no  highways  to  be  repaired  by  a  parish  unless  the  party  dedicating 
make  them  to  the  satis&ction  of  the  surveyor,  &c.,  i.  353. 
roads  dedicated  to  the  public,  L  353. 
road  in  attend  parochia,  i.  356. 
when  the  parish  lies  in  two  counties,  i.  354. 
highways  divided  and  allotted  by  justices,  i.  354. 
liability  does  not  extend  to  keeping  the  road  from  being  dirty^ 

or  to  widening  it,  i.  355. 
extra-parochial  place,  i.  357. 
obligation  of  subdivisions  of  a  parish  to  repair,  i.  356,  357. 
by  prescription,  i.  356. 

highway  at  the  end  of  a  county  bridge,  i.  856. 
all  highways  within  a  township,  i.  357. 
raiione  tenurce  cannot  exist,  i.  357. 
obligations  of  individuals  to  repair,  i.  356,  et  seq. 
corporation  aggregate  by  prescription,  i.  356. 
of  a  private  person  cannot  be  by  prescription,  i.  356. 

nor  as  lord  of  the  manor,  i.  356. 
each  of  several  grantees  bound  to  repair  the  whole,  i.  358. 
by  reason  of  enclosure,  i.  358. 

of  a  road  made  in  pursuance  of  a  writ  of  ad  quod  damnum^ 
i.  359. 
turnpike  acts,  i.  359. 

3  Geo.  4,  c.  126,  (general),  i.  359. 

agreements  by  trustees  of  turnpike  roads  with  persons  liable  to 
repair,  i.  359. 
13  Geo.  3,  and  4  Geo.  4,  i.  359. 

repairs  where  roads  have  been  turned,  i.  359,  360. 
statutes  relating  to  the  repair  of  roads,  360. 

do  not  abrogate  the  common  law  provisions,  i.  360. 
turnpike  acts  and  enclosure  acts,  i.  360. 

cases  on  the  construction  of,  i.  360,  et  seq. 
meaning  of  the  word  "  road,"  i.  360. 
parish  not  bound  to  repair  fences  or  ditches,  i.  360. 
"to"  and  " from,"  exclude  the  place,  i.  361. 
enclosure  commissioners  cannot  throw  the  repair  of  private  roads  on  the 

parish,  i.  361. 
indictment,  or  information  for  nuisances  to,  i.  362,  et  seq. 
presentment,  abolished,  362. 
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mode  of  proceeding  before  justices  where  highway  is  out  of  repairy 

362,  et  seq, 
where  justices  may  order  an  indictment,  i.  363. 
information,  i.  363. 

in  what  cases  granted,  i.  363. 
indictment^  i.  364. 

form  of,  364,  et  seq. 

a  person  bound  rcUione  tenurcB  indictable,  though  not  resident, 
i.  366. 
defence  under  general  issue  or  special  plea,  i.  366,  et  seq, 
instances  where  special  plea  necessary,  i.  366. 
parish  must  show  who  are  liable  to  repair,  and  what  parts  of  the 

highway,  i.  367. 
traverse  of  obligation  to  repair,  i.  368. 
evidence^  i.  369,  et  seq. 

of  former  conviction,  conclusive,  when,  i.  369. 
of  former  acquittal,  no  proof  that  parish  is  not  bound,  i.  370. 
surveyor  and  inhabitants,  competent,  i.  370. 
prosecutor,  i.  370. 
certiorari^  i.  371. 
new  trial,  when  grantable,  i.  371. 
the  judgment,  i.  371. 
levying  and  application  of  fines,  i.  373. 

when  turnpike  roads  are  indicted,  the  court  may  apportion  the 
fine  and  costs  between  the  inhabitants  and  trustees,  L  373. 
costs  awarded  by  the  court,  374,  et  seq. 

where  there  has  been  a  removal  by  certiorari^  i.  375,  376. 
payment  of  expenses  under  an  agreement  at  a  vestry,  &c.,  L  376. 
HOMICIDE, 

excusable  homicide,  i.  656, 

no  punishment  or  forfeiture  shall  be  incurred  by  any  person  who  shall  kOl 
another  by  misfortune,  or  in  his  own  defence,  or  in  any  other  manxier 
without  felony,  i.  656. 
justifiable  homicide,  1.  656. 
excusable  homicide  by  misadventure,  i.  657,  et  seq. 

persons  doing  a  lawful  act,  and  happening  to  kill,  i.  657* 
persons  following  their  common  occupations,  i.  657. 
persons  using  dangerous  articles  or  instruments,  i.  657. 

degree  of  caution  to  be  observed  in  using  dangerous  instmmenta, 
i.  658. 
correction  inforo  domestieoy  i,  659. 
death  happening  from  lawful  sports,  i.  659. 

sports  where  deadly  weapons  are  used,  i.  660. 
excusable  homicide  in  self-defence^  i.  660. 

defence  of  person, — chance  medley,  i.  660. 
borders  nearly  on  manslaughter,  i.  661. 

party  killing  must  not  act  with  premeditation,  and  moat  Ibrbesr 
as  much  as  he  can,  &c.,  i.  661. 
defence  of  property  against  trespassers,  i.  662,  et  seq. 
upon  unfortunate  necessity,  i.  664. 
justifiable  homicide^  i.  665.  et  seq. 

acts  of  unavoidable  necessity,  or  permitted  by  law,  i.  665. 
execution  of  malefactors,  i.  665. 
officers  killing  those  who  assault  or  resist  them,  i.  665. 

who  fiy  from  arrest,  i.  666. 
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officers  dispersing  a  mob  in  case  of  a  riot,  &c.,  i^  667. 
gaolers  and  their  assistants  killing  prisoners,  i.  667. 
malefactores  in  parcis,  i.  667. 
in  tlie  prevention  of  any  forcible  and  atrocious  crime,  i.  667. 

killing  persons  attempting  to  rob  or  murder,  or  commit  burglary, 

i.  668. 
grounds  of  suspicion  of  a  felonious  design,  L  668. 
apparency  of  intent,  i.  669. 
unless  manifest  felonious  intent,  an  assault  will  not  justify, 

i.  669. 
the  necessity  must  not  be  brought  upon  himself  by  the 
party  killing,  i.  669. 
interference  by  third  person  to  prevent  felony,  1.  670. 
interference  in  cases  of  mutual  combats  and  affrays,  i.  670. 
time  within  which  homicide  will  be  justifiable,  i.  670. 
felonious ;  the  felonious  intention  in,  i.  46,  note  (v). 
HOP-BINDS, 

cutting  and  destroying,  ii.  677. 
HOPS 

enhancing  the  price  of,  i.  170. 
HORSE, 

stealing,  ii.  134. 

principals  in  second  degree,  and  accessories,  ii.  134,  135. 
slaughtering,  ii.  140. 
selling  unsound,  not  indictable,  ii,  285. 
nor  a  conspiracy  so  to  do,  ii.  687. 
HOUSE. — See  tit.  Dwelling-house, 

explanation  of  the  rule  that  a  man's  house  is  his  castle,  i.  629,  ei  teq. 
pulling  down  by  persons  riotously  assembled,  i.  269. 
what  is,  for  the  purposes  of  burglary,  i.  797,  et  seq, 

housebreaking,  i.  848. 
arson,  ii.  550  et  seq. 
HOUSE  OF  COMMONS, 

publication  of  proceedings  of,  i.  228. 

libels  against,  i.  236. 

speeches,  &c  in,  not  to  be  divulged  in  evidence,  ii.  912. 

admission  made  on  examination  before  committee  o^  iL  854. 
perjury  before  committees,  ii.  614. 
journals  of,  proof  and  effect  of^  ii.  805. 
HOUSE  OF  LORDS, 
libels  against,  i.  236. 
journals,  proof  and  effect  of,  ii.  805. 
reversal  of  judgment  in,  evidence  of,  ii.  805. 
HOUSE-BREAKING, 

having  implements  of,  with  felonious  intent,  i.  49. 

what  it  b,  i.  847. 

7  &  8  Geo.  4,  c.  29,  s.  12,  i.  847. 

persons  breaking  and  entering  a  dwelling-house*,  and  stealing,  &c., 
i.  847. 
does  not  extend  to  buildings  within  the  curtilage,  i.  848. 
principals  in  second  degree,  and  accessories,  i.  848. 

their  punishment  and  trial,  i.  848. 
breaking  and  entering  necessary  to  constitute,  i.  848. 

must  be  attended  with  larceny,  i.  848. 
dwelling-house,  question  as  to  what  shall  be  deemed,  same  as  in  bur- 
glary, i.  849. 
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HUSBAND.— See  tit  Feme  Covert. 

incompetency  of  husband  and  wife,  as  witnesses  for  and  against  each  other, 
ii.  981,  et  seq. — See  tit.  Witkess, 

I. 

IDEM  SONANS, 

instances  of,  ii.  797. 
IDIOTS, 

how  far  capable  of  committing  crimes,  i.  6,  et  seq. — See  tit.  Capabeutt. 

distinction  between  and  lunatics,  i.  8. 

proceedings  with  respect  to,  i.  14. 

disposal  of  persons  acquitted  on  ground  of  insanity,  i.  16,  16,  17. 
found  insane  on  arraignment^  &c.,  i.  15. 
discharged  for  want  of  prosecution,  i.  16. 
becoming  insane  after  conviction,  &c.,  i.  17. 

incompetent  to  give  evidence,  ii.  969. 
IGNOBANCE, 

in  what  cases  an  excuse  for  the  commission  of  a  crime,  i.  24,  26. 
ILLEGAL  BROKERAGE, 

offences  by  statute,  i.  469. 
IMPRISONMENT, 

unlawful,  amounts  to  an  assault,  i.  763. 
INDECENCY, 

indecent  exposure  and  open  lewdness  indictable  as  a  nuisance,  i.  326. 
INDICTABLE  OFFENCES,  i.  44,  et  «egr.— See  tit.  Misdemeanob. 

felonies,  i.  44. 

by  statute,  i.  44,  45. 

misdemeanors,  i.  46,  et  seq. 

misprisions,  i.  46. 

neglect  of  young  children,  i.  46. 

attempts  to  commit  felonies,  i.  47. 

attempts  to  commit  misdemeanors,  i.  47. 

disobedience  to  an  order  of  council,  i.  105.  412. 
to  a  statute,  i.  46.  49,  60. 
to  an  order  of  magistrates,  i.  412. 

offences  of  a  public  nature,  i.  46. 

attempts  to  commit  crimes,  i.  46,  47. 

act  done  with  criminal  intention  sufficient,  i.  48,  49. 

procuring  base  coin  with  intent  to  utter,  i.  48. 

offences  created  by  statutes,  when  indictable,  i.  49,  50. 

not  indictable,  i.  60,  51. 

cases  not  indictable,  enumerated,  i.  61,  62. 

nonfeasance  and  particular  wrong  not  in  general  indictable,  i.  52. 

trespasses  not  in  general  indictable,  i.  63. 
INDICTMENT, 

against  accessories,  i.  30.  40,  and  notes. — See  tit.  Accessoby. 

where  the  name  of  the  principal  must  be  stated,  if  known,  i.  40. 

for  receiving,  paying,  putting  offj  &c.,  counterfeit  coin,  i.  79,  80.  83. 
for  second  offence,  i.  80. 

for  seducing  soldiers,  ^c,  i.  93. 

for  offences  against  revenue  laws,  i.  117,  118. 

for  taking  unlawful  oaths,  i.  127. 

for  neglect  of  duty  by  persons  in  office,  i.  139. 

for  extortion,  i.  144. 

for  monopoly,  i.  173. 
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for  barratry,  i.  184. 
for  a  libel,  i.  247,  248. 
for  a  riot,  &c.,  L  287,  288. 
for  sending  a  challenge, — ^venue,  i.  298. 
for  a  forcible  entry  and  detuner,  i.  31 1. 
for  keeping  disorderly  houses,  i.  326. 
for  nuisances  in  general,  i.  329. 

to  highways,  i.  364. 

general  issue,  or  special  plea,  when  necessary,  L  366. 
traverse  of  obligation  to  repair,  i.  368. 
special  plea  by  parish,  when  necessary,  i.  367. 

to  public  bridges,  L  402. 

pleadings — special  plea,  &c.,  i.  404. 
for  disobedience  to  orders  of  magistrates,  i.  413. 

must  shew  an  order  made,  i.  414. 
for  escapes  suffered  by  officers,  i.  422. 
for  prison-breaking,  i.  430. 
for  a  rescue,  i.  434. 
for  aiding  attempts  to  escape,  i.  440. 
for  returning  from  transportation,  i.  451. 
for  gaming,  i.  457. 
ibr  usury,  i.  461. 
for  illegal  brokerage,  f.  462. 

sum  hud  not  material,  i.  462. 
for  destroying  game  in  the  night,  i.  473.  479,  480, 481. 
for  murder,  i.  549,  et  seq, 

description  of  party  killed,  i.  555. 

manner  and  means,  i.  557,  et  seq, 

averment  of  malice  aforethought,  i.  563. 
for  manslaughter,  i.  654. 
for  destroying  infants  in  the  womb,  i.  673. 
for  rape,  i.  686. 

for  carnal  knowledge  of  children,  i.  694.  697. 
for  sodomy,  i.  699. 

for  forcible  abduction  of  females,  i.  709. 
for  wounding  with  intent  to  murder,  &c.,  i.  746. 
for  an  assault,  i.  759. 
for  striking  in  courts  of  justice,  i.  762. 
for  assault  with  intent  to  rob,  i.  767. 
for  burglary,  i.  825,  et  seq. 

offence  begun  in  one  county  and  completed  in  another,  i.  549.  827« 
for  larceny,  ii.  106,  et  seq, 
for  stealing  from  the  person,  ii.  132. 
for  embezzlement,  ii.  185,  et  seq, 
of  bankrupt,  ii.  230,  et  seq, 
for  receiving  stolen  goods,  ii.  242,  et  seq. 
for  a  cheat,  ii.  286. 

for  obtaining  money  by  false  pretences,  ii.  305,  et  seq. 
for  forgery,  &c.,  ii.  372,  et  seq. 
for  arson,  ii.  563,  et  seq. 
for  maiming  cattle,  ii.  573. 
for  perjury,  ii.  620,  et  seq. 
for  a  conspiracy,  ii.  691,  et  seq. 
for  sending  a  threatening  letter,  ii.  721. 
venue, 

offence  begun  in  one  county  and  completed  in  another,  ii.  120. 
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during  a  journey,  ii.  120. 
offences  committed  near  boundaries  of  counties,  ii.  120. 
in  offences  respecting  the  post-office,  ii.  207. 
in  an  indictment  for  receiving  stolen  goods,  iL  287. 

for  forgery,  ii.  389,  458. 
in  indictment  for  malicious  injuries,  ii.  547. 

conspiracy,  ii.  696. 
sending  threatening  letters,  ii.  722. 
what  defects  shall  not  vitiate  after  verdict  or  otherwise,  ii.  113. 
what  shall  not  be  sufficient  to  stay  or  reverse  judgment  after  the  Tcrdict, 

ii.  115. 
copy  of,  how  obtained  after  an  acquittal,  ii.  812. 
INDUCEMENT, 

matter  of,  when  and  how  to  be  proved,  ii.  793. 
INFANT, 

committing  misdemeanors,  i.  i. — See  tit.  Capabilitt. 
capital  crimes,  i.  2 — 6. 
murder,  i.  3—5. 
rape,  i.  3. 
new  statutory  felonies,  i.  5,  6. 

treasons,  i.  5. 

how  far  statutes  extend  to  cases  of  infiints,  i.  5,  6. 
a  principal  in  second  degree,  when,  i.  3. 
of  delaying  execution  when  an  infant  is  convicted,  L  6. 
age  of  consent  to  marriage,  i.  6. 
distinction  of  ages  in  the  civil  law,  i.  3,  n.  (o). 
not  excused  from  the  commission  of  a  crime  by  the  coercion  of  a  parent, 

i.  18. 
neglect  of,  who  indictable  for,  i.  46. 

endeavouring  to  induce  to  grant  annuities,  i.  461. — See  tit.  Usukt. 
murder  of,  i.  485. 

wound  before  birth,  death  after,  i.  485. 
murder  of  infants  on  their  birth,  L  486. 
child  must  be  wholly  bom,  i.  486. 
breathing  not  sufficient,  i.  486. 
independent  circulation,  i.  486. 
while  connected  by  the  umbilical  cord,  1.  486,  487. 
murder  by  rape  o^  i.  505. 

not  punishable  as  rioters,  if  under  the  age  of  discretion,  i.  272. 
destroying  infants  in  the  womb,  i.  671. 
common  law  offence,  i.  671. 

1  Vict.  c.  85,  administering  poison,  &c.,  with  intent  to  cause  mb- 
carriage,  i.  671. 
construction  of  statutes,  i.  672,  673. 
indictment  on,  i.  673. 

woman  concealing  the  birth  of,  i.  571,  et  seq, 
unlawful  carnal  knowledge  of  female  children,  i.  693. 
a  child  under  ten  years  old,  i.  693. 
a  child  above  ten  and  under  twelve,  i.  693. 

what  shall  be  proof  of  carnal  knowledge,  i.  682. 
testimony  of  child,  i.  694. 

postponement  of  trial  where  child  not  capable,  i.  695,  ii.  970. 
abduction,  &c.,  of,  i.  701,  et  seq, 
child  stealing,  i.  718. 
testimony  of  child,  ii,  969. 
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INFECTION, 

spreading  infectiooB  disorders,  i.  107,  ei  seq,  i.  827. 
murder  by,  i.  107.  605. 
INFORMATION, 

on  penal  statutes, 

compounding,  i.  1 32. — See  tit.  Compoundiro. 
for  a  libel,  i.  241. — See  tit.  Libel. 
for  sending  a  challenge,  i.  298. 
INFORMERS, 

protection  of,  in  evidence,  ii.  910. 
INGROSSING, 

nature  of  the  offence,  i.  168. 

statutes  on  the  subject  repealed,  i.  168. 

still  punishable  at  common  law,  i.  168,  169. 

enhancing  the  price  of  hops,  i.  170, 

indictment  and  punishment,  i.  173. 
INN,  ^ 

disorderly,  a  nuisance  and  indictable,  i.  322. 

no  license  necessary  for  keeping,  i.  322. 

setting  up  new  inns,  i.  322. 

innkeepers  refusing  to  receive  travellers,  i.  322. 
INSANE  PERSONS.— See  tit.  Capabimtt,  Lunatics. 
INSOLVENT  DEBTOR, 

embezzlement  and  frauds  by,  ii.  235,  236. 

fraudulent  schedule  of,  ii.  235. 

perjury  by,  ii.  615. 
INSPECTION, 

of  records,  ii.  812. 

copy  of  indictment,  how  obtained  after  acquittal,  ii.  812. 

of  public  books,  ii.  816. 

never  granted  in  criminal  cases,  ii.  816. 
INSURANCE, 

forgeries  upon  companies,  ii.  434.  492. 

proof  of,  ii.  567. 

unstamped  policy  of,  iL  567. 
INENTION, 

to  commit  a  felony  or  misdemeanor,  i.  46,  eiseq. — See  tit.  Mi8D£II£AR0R. 

an  act  resting  in  bare  intention  not  indictable,  i.  46. 

but  an  act  done,  and  a  criminal  intention  joined  thereto,  are  sufficient, 
i.  48. 

intent  to  break  houses,  i.  49. 

intent  to  murder,  &c.,  i.  734,  et  seq, 
INTEREST, 

incompetency  from,  ii.  977. — See  tit.  Witness. 
IRELAND, 

marriages  in,  i.  213,  214. 
by  minors,  i.  215. 

unlawful  assemblies  in,  L  283. 

abduction  in,  i.  715. 

stealing  in,  ii.  1 19. 

J. 
JEWS, 

marriage  of,  i.  216. 

divorce  of,  i.  2  J  6. 
JOINT  TENANTS, 

larceny  by,  ii,  86. 
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of  a  cheque  to  be  delivered  to  a  particular  person, 

ii.  34. 
of  a  cheque  out  of  a  parcel,  ii.  34. 
deliyery  where  the  owner  does  not  part  with  the  proper^^  but 
only  the  possession,  ii.  35. 
delivery  obtained  fraudulently  with  intent  to  steal,  ii.  35. 
cases  of  swindling,  ii.  35. 
pretended  purchaser,  ii.  35,  e^  teq, 
pretence  of  giving  change,  ii.  42,  ei  ieq, 
fraudulently  obtaining  a  receipt  for  rent,  on  pretence 

of  wanting  to  look  at  it,  ii.  44. 
property  obtained  by  means  of  cards,  bets,  &c.,  iL  45. 
ring-dropping,  ii.  46,  ei  seq, 
persons  acting  in  concert,  ii.  49. 
fraudulent  hiring  of  horses,  carriages,  &c.,  ii.  50,  ei  mq. 
abuse  of  legal  process,  ii.  54,  et  »eq. 
ejectment,  ii.  55. 
delivery  without  firaud,  and  a  new  felonious  taking,  ii.  56, 
ei  seq, 
cases  of  tailors,  carriers,  and  other  bailees,  iL  56. 
horses,  &c.,  hired,  boniifide^  ii.  56. 
"conversion  of  goods  saved  from  fire,  ii.  57. 

of  goods  delivered  by  mistake,  ii,  58. 
privity  of  contract  determined  by  the  tortious  acta  oC 

a  bailee,  ii.  58. 
carriers  taking  whole  package,  ii.  59. 
breaking  bulk,  ii.  59,  ei  seq, 
^ike  goods  in  respeci  of  which  U  map  be  commitiedy  ii.  62,  et  seq, 

at  common  law,  it  cannot  be  of  things  which  are  pari  ofikefreekM^ 
ii.  62. 
secusy  when  severed,  ii.  62. 
by  statutes,  ii.  63. 

stealing  from  certam  mines,  iL  63. 

stealing  things  annexed  to  buildings,  &c,  iL  63,  el  seq. 

construction  of  statutes,  iL  63. 

7  &  8  Geo.  4,  c.  29,  s.  45,  stealing  chattels  or  fixtures 

let  to  tenants  or  lodgers,  ii.  67. 
7  &  8  Geo.  4,  c.  29,  s.  38,  stealing  trees,  shrubs,  fences, 
fruit,  &c.,  ii.  63,  et  seq. 
larceny  of  written  instruments^  ii.  70. 

parchment  writings  which  do  or  do  not  concern  the  realty, 
iL  70,  71. 
box  in  which  they  are  kept,  iL  71. 
7  &  8  Geo.  ^  c.  ^,  s.  23,  ii.  72. 
stealing  of  wills,  iL  71. 

7  &  8  Geo.  4,  c.  29,  s.  22,  iL  71. 
stealing  records,  &c.,  ii.  73. 

records,  &c.,  in  Ireland,  ii.  73. 
stealing  choses  in  action,  ii.  73,  et  seq. 

public  or  private  securities  for  money,  or  warrants  for 
goods,  iL  73,  et  seq. 
Exchequer  bills  not  signed  by  proper  person,  ii.  74. 
country  notes,  paid  by  the  London  bankers,  stolen 
m   transitu  for  the  purpose   of  being  re-issued, 
iL  74,  et  seq. 
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stealiiig  halves  of  country  bank  notes,  ii.  76. 

re-iss liable  notes  in  the  hands  of  their  makers,  ii.  76. 

imperfect  bills,  notes,  &c.,  ii.  77. 

unstamped  order  for  payment  of  money,  ii.  79. 

party  compelled  by  violence  to  sign  a  promissory  note, 

ii.  79,  et  seq, 
a  cheque  on  a  banker,  ii.  81. 
bank  post  bill,  ii.  81. 
larceny  of  anitnals,  birds,  and  fUh,  ii.  82,  et  seq. 
domestic  animals,  and  their  produce,  ii.  82. 
animals yerce  naturtBy  reclaimed  or  dead,  ii.  83,  84. 

an  unqualified  person  may  have  possession  of  game  to  sup- 
port indictment,  ii.  84. 
animals  where  reclaimed,  ii.  83,  84. 

indictment  must  shew  them  either  dead,  tame,  or  confined, 
ii.84. 
deer,  conies,  fish,  &c.,  ii.  85. 
animals  of  a  base  nature,  ii.  86. 
ferrets,  ii.  85. 

dogs  and  certain  beasts  and  birds  ordinarily  kept  in  confine- 
ment, ii.  85. 
persons  found  in  possession  of  stolen  dogs,  &c.,  iL  86. 
pigeons,  ii.  83,  86. 
i^tike  ownership  of  the  goods  in  respect  of  which  it  may  he  commiUed^  ii.  86. 
joint-tenants  or  tenants  in  common,  ii.  86. 
goods  let  with  a  lodging  or  house,  ii.  87. 
husband  and  wife,  ii.  87. 

a  man  stealing  his  own  goods  from  a  bailee,  ii.  87. 
property  of  friendly  societies,  ii.  87.' 
larceny  by  wife  of  a  member  of  a  friendly  society,  ii.  88. 
larceny  of  a  man's  own  goods  with  intent  to  defraud  the  Crown, 

ii.  88. 
goods  in  possession  of  a  wife,  ii.  89. 
goods  of  a  convicted  felon,  li.  89. 
the  ownership  will  not  be  divested  by  an  intermediate  tortious  taking^ 

ii.  90. 
special  properhfy  ii.  90,  et  seq, 

of  lessee,  bailee,  pawnee^  carrier,  &c.,  ii.  90. 
agister  of  cattle,  ii.  91. 
where  the  goods  were  in  custodid  legisy  ii.  92. 
where  the  goods  are  in  custody  of  servants,  ii.  92. 
goods  stolen  from  stage  coach  on  its  journey,  iL  93. 
possession  of  agent,  ii.  94. 
ownership  of  clothes,  &c.,  of  children,  ii.  94. 

property  laid  jointly  in  a  grandfather  and  grandchildren,  ii.  95. 
actual  possession  by  surviving  partner  and  widow  of  deceased  partner, 

ii.  96. 
ownership  of  game  by  unqualified  person,  ii.  96. 
ownership  of  treasure  trove,  estrays,  wrecks,  &c.,  ii.  96. 
ownership  where  the  person  of  owner  is  unknown,  ii.  97. 

indictment  must  not  state  it  so,  if  the  owner  is  known,  iL  97. 
ownership  of  goods  belonging  to  a  church,  and  of  shrouds  or  coffins, 

ii.  98. 
ownership  of  the  goods  of  a  deceased  person,  iL  99. 
ownership  of  corporations  and  trustees,  ii.  99,  et  seq, 
ownership  of  partners,  and  other  joint  owners,  how  to  be  Uud^  ii.  101. 
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property  belonging  to  counties,  how  to  be  kid,  ii.  102. 

property  ordered  for  the  use  of  poor  of  parishes,  &c.,  how  Uud, 

ii.  102. 
materials  for  repairing  highways,  how  to  be  laid,  ii.  103. 
property  of  turnpike  trustees,  how  to  be  laid,  ii.  103. 
property  of  commissioners  of  sewers,  how  to  be  laid,  ii.  103. 
property  of  joint  stock  banks,  how  to  be  laid,  ii.  103,  104, 105. 
of  friendly  societies,  how  to  be  laid,  ii.  105. 
of  savings'  banks,  ii.  105. 
loan  societies,  ii.  105. 
workhouses,  &c.,  ii.  105. 
mdictmentf  ii.  106,  et  seq. 

description  of  goods,  ii.  107. 
name  of  owner,  ii.  107. 
certainty  in  the  description,  ii.  107,  108. 
as  they  are  known  in  trade,  ii.  108. 
matters  defined  by  a  statute,  ii.  109. 
money,  ii.  109. 

written  securities,  ii.  109, 110. 
bank  notes,  iL  110. 
bank  post  bill,  ii.  111. 
re-issuable  notes,  papers,  &c.,  ii.  Ill,  112. 
cattle  and  other  animals,  ii.  1 12. 
conclusion  of,  ii.  113. 

contra  pacem^  ii.  113. 
what  defects  shall  not  vitiate  an  indictment  after  verdict,  &&,  iL  113^ 

114,115. 
a  bad  contra  pacem  is  cured  after  verdict,  ii.  1 14. 
but  is  fatal  on  demurrer,  ii.  1 14. 
an  entire  omission  of  contra  formam  statuti  still  bad  after  Tcrdict, 

ii.  1 15. 
all  objections  cured  by  verdict  must  be  taken  upon  demurrer,  iL  1 15. 
what  shall  not  be  sufficient  to  stay  or  reverse  judgment  after  Ycrdict, 

ii.  1 15. 
rule  for  the  interpretation  of  statutes,  7  &  8  Geo.  4,  c.  28,  s.  14, 

ii.  136. 
no  objection  that  the  descriptions  in  indictment  do  not  correspond 
in  number  or  gender  with  those  in  statute,  ii.  116. 
trial,  iL  116. 

must  be  in  the  proper  county,  ii.  116. 

but  the  offence  is  committed  in  every  county  into  whicb  the 
thief  carries  the  goods,  iL  116,  117,  118. 
exceptions  to  this  rule  of  goods  stolen  at  sea,  ii.  119. 
in  Scotland  and  Ireland,  ii.  119. 
fixtures,  ii.  1 19. 
goods  stolen  by  several,  and  divided  in  one  county,  and  then 

the  shares  carried  into  another,  ii.  117,  118. 
offences  at  sea,  ii.  120. 

offences  near  the  boundaries  of  counties,  ii.  120. 
offences  on  a  journey  through  several  counties,  ii.  120, 121. 
in  detached  parts  of  counties,  ii.  121. 
evidenccy 

proof  of  the  loss  of  the  chattel,  ii.  122. 

rule  where  stolen  property  is  found  in  the  prisoner's  possesaon,  iL 

123. 
what  is  such  recent  possession  as  to  call  on  the  prisoner  to  give  an 
account,  iL  123. 
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where  evidence  of  the  loss  of  several  chatteb  may  be  ^ven,  ii.  124. 
of  the  identity  of  the  property,  ii.  125. 
value  of  the  property,  ii.  125. 

the  value  must  be  of  goods  stolen  at  the  same  time,  ii.  126. 
goods  not  produced,  ii.  127. 
verdict^  ii.  127. 

taking  each  chattel  a  distinct  felony,  ii.  127. 
where  auterfois  convict  or  cu:quit  may  be  pleaded,  ii.  127. 
jury  need  not  inquire  of  the  prisoner's  lauds,  &c.,  nor  whether  he  fled, 
ii.  128. 
punishment^  ii.  128. 

of  principals  in  second  degree,  and  accessories,  ii.  128. 
of  a  person  under  sentence  for  another  crime,  ii.  128. 
attainder  of  another  crime  not  pleadable,  ii.  128. 
for  a  subsequent  felony,  ii.  128,  129. 
mode  of  charging  the  jury  in  such  a  case,  ii.  129. 
restitution  of  stolen  property  to  prosecutor,  ii.  130. 

exception  as  to  valuable  securities  hon&Jide  paid,  &c.,  ii.  131. 
by  servants,  and  persons  having  the  custody  of  goods,  &c.  as  servants, 

ii.  153,  et  seq. 
by  persons  in  the  post-office,  ii.  205,  et  seq, — See  tit.  Pobt-Office. 
of  naval  and  military  stores,  ii.  222. 
of  cloth,  &c.  in  process  of  manufacture,  ii.  224. 
by  tenants  and  lodgers,  ii.  67.  87.  226. 
LEADING  QUESTIONS, 

when  allowable,  ii.  913,  e^  seq. 
LESSEfj, 

special  property  o^  ii.  90. 
LETTER, 

threatening. — See  tit.  Threat. 
LETTERS, 

stealing,  secreting,  &c.,  ii.  205^  et  seq, — See  tit.  PoBT-^OmcE. 
LEWDNESS, 

open  lewdness  aud  indecent  exposure,  indictable,  L  326. 
LIBEL, 

actions  and  indictments  for,  co-extensive,  i.  222. 
what  publications  in  general  are  libellous,  i.  220. 
criminal  intention,  i.  260. 

blaspheming  God^  or  the  Christian  religiony  i.  220.  230,  231,  232. 
1  Ed.  6,  c.  1  (the  Lord's  Supper,)  i.  230. 
1  Eliz.  c.  2,  (Common  Prayer,)  i.  230. 

9  &  10  Wm.  8,  i.  230. 

to  reproach  the  Christian  religion  is  to  speak  in  subversion  of 

the  law,  i.  231. 
Christian  religion  part  of  the  law,  L  231. 
the  dread  of  future  punishments  one  of  the  principal  sanctions 

of  the  law,  i.  232. 
the  court  will  not  meddle  with  differences  of  opinion  on  con- 
troverted points,  i.  231. 
rational  and  dispassionate  discussions  allowable,  i.  232,  233. 
but  in  such  discussions  the  characters  of  individuals  must  not 
be  attacked,  i.  233. 
publications  against  morality^  i.  220.  233. 
obscene  pictures,  plays,  signs,  &c.,  i.  233. 
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pubUeaiiofu  against  the  contHtuHon  and  law,  i.  220.  233. 

against  the  Revolation,  i.  234. 
against  the  King,  I  220.  234. 
statutes,  234. 

instance  of  a  publication  not  libellous,  i.  234,  235. 
that  he  is  deranged,  i.  236. 
against  the  two  houses  of  ParUamenty  i.  220.  236. 

breach  of  privilege,  i.  236. 
against  the  government,  i.  220.  236.  237,  238. 

animadversions,  &c.  on   public  measures,  how  hr 

allowable,  i.  236,  237. 
cases  on  this  subject,  286, 237,  238. 
against  the  magistrates,  and  the  administration  of  justice, 
i.  220.  238. 
statutes  of  Scan,  Mag,  i,  238. 
cases  on  this  subject,  i.  238,  239. 
of  words  spoken  of  or  to  inferior  magistrates,  L  239. 
publications  tending  to  cause  animosities  from  foreign  statesj  L  220. 
246. 
personal  abuse  of  foreign  ambassadors,  or  potentates,  hc^  i.  220. 
246. 
UbeU  on  individuals^  L  220.  240,  et  seq, 
definition  o(  i.  220. 

meaning  of  the  word,  and  its  origin,  i.  220,  n.  (A), 
cases  as  to  what  amount  to,  and  what  do  not,  L  240, 24  L 

reflecting  on  a  man  in  respect  of  his  trade,  i.  241. 
informations  for,  cases  when  g^ranted,  i.  241. 
general  imputations  on  a  body  of  men,  i.  222.  242. 

libel  on  several  punishable  at  the  complaint  of  one^  L  222. 
libels  on  a  deceased  person,  L  243. 
danderous  words,  i.  220.  240.  • 

distinction  between  written  and  spoken  slander,  i.  240,  241. 
exceptions  to  general  rules,  L  243. 
petitions  to  the  King,  L  223. 

petitions  to  Parliament,  and  other  legal  or  authorized  proceed- 
ings, i.  224. 
speeches  of  members  of  Parliament,  i.  225.  227,  228. 
proceedings  in  Parliament,  i.  227,  228. 
3  &  4  Vict.  c.  9,  L  228. 

publication  of  papers  printed  by  order  of  Parliament,  i.  229. 
proceedings  against  publishers  of  such  papers,  how  to  be  stayed, 

L229. 
the  statute  is  imperative  upon  tiie  courts  to  stay  proceedings,  L 

229. 
it  may  be  shewn  that  extracts  were  bond  fide  made,  i.  229. 
proceedings  in  courts  of  justice,  i.  225,  226,  227. 
the  whole  case  must  be  published,  i.  226. 
not  merely  the  conclusion  drawn  from  it,  i.  226. 
and  nothing  but  what  actually  passes  in  court,  i.  226. 
the  report  must  contain  no  de&matory  comments,  i.  227. 
speeches  of  counsel,  i.  227. 

ex  parte  proceedings  before  a  magistrate,  i.  227. 
comments  on  literary  productions,  i.  243. 

on  a  place  of  public  entertainment,  i.  243. 
confidential  communications,  i.  243,  244. 
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communications  made  bondjuky  or  with  a  view  of  investigating 
a  fact,  i.  244. 
or  made  in  the  proper  course  of  a  proceeding,  i.  244,  245. 
meaning  of  a  privileged  communication,  i.  246. 
where  the  occasion  rebuts  the  prinUi  facie  inference  of  malice, 
and  renders  it  necessary  to  prove  malice  in  fact,  i.  246. 
of  the  mode  of  expression,  i.  221. 

name  of  the  person  libelled  in  blanks,  i.  221. 
indictmenty  i.  247 

what  it  must  state,  L  247, 248. 
innuendo^  i.  248. 

if  the  libel  be  in  a  foreign  language,  it  must  be  set  forth 
in  the  original  with  a  translation,  i.  260. 
evidence  for  the  croum^  i.  247,  et  seq. 

of  the  making  and  publication,  L  248,  249.  257. 
acknowledgment  of  defendant,  i.  250. 
procuring  another  to  publish,  i.  250. 
publications  by  booksellers  and  proprietors  of  newspapers, 
i.  250,  et  seq. 
6h7  Wm.  4,  c.  76,  as  to  newspapers,  L  251,  et  seq. 

construction,  i.  257. 
as  to  pamphlets,  i.  251,  n.  (g). 
how  &r  the  paper  must  correspond  with  the  affidavit,  i.  257. 
new  statute  differs  from  the  former  in  this  respect,  i.  254. 
257. 
the  libel  must  be  produced,  and  must  correspond  with  the  in- 
dictment, L  258. 
the  libel  must  be  proved  to  have  been  published  in  the  county 
laid,  i.  258. 

how  so  proved,  i.  258,  259. 
if  the  libel  be  in  a  foreign  language,  the  translation  in  the  in- 
dictment must  be  proved,  i.  260. 
depositions  before  magistrates,  evidence,  i.  260. 
gazettes,  proclamations,  and  preambles  of  statutes,  i.  260. 
criminal  intention  of  defendant,  260,  261. 
when  to  be  presumed,  i.  261. 

proved  by  showing  subsequent  publications,  i.  261,  n.  (9). 
evidence  for  defendant^  i.  262. 

instances  of  inadmissible  defences,  i.  262,  263. 

he  cannot  justify  that  the  contents  are  true,  i.  222.  262. 

nor  that  it  was  copied  from  some  other  work,  i.  223. 
trialy  i.  263. 

defendant  cannot  have  counsel  to  examine  witnesses,  and  address 
the  jury  himself^  i.  262. 
but  he  may  conduct  the  defence  himself,  and  have  counsel 
to  argue  the  points  of  law,  i.  262. 
verdict^  i.  263. 

32  Geo.  3,  c.  60,  i.  263. 

the  jury  may  give  a  general  verdict  on  the  whole  matter 

put  in  issue,  i.  263. 
what  the  judge  may  tell  the  jury,  i.  263. 
not  bound  to  state  whether  the  writing  is  a  libel,  i.  263. 
judgment^  i.  264. 

for  second  offence  in  case  of  blasphemy  or  seditious  libd, 

(60  Geo.  3,  &  1  Geo.  4),  i.  264. 
certificate  of  former  conviction  evidence,  i.  264. 
VOL.  n.  z  z  z  . 
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affidavits  in  mitigation,  i.  265. 

of  the  truth  of  the  libel,  i.  265. 
of  the  existence  of  reports,  i.  265. 
LICENSE, 

marriage  by,  i.  209,  et  seq. 
LIFE  ANNUITIES, 

forgery,  &c.,  in  respect  of,  ii.  489,  490. 
perjury  in  respect  of,  ii.  608. 
LIGHTl^ 

making  lights,  &c.,  on  the  coast  as  sigpaals  to  smugrgling  TeBsela,  i.  113. 
LINEN, 

forgery  in  respect  of  seals  or  stamps  for,  ii.  451. 
LOCKS, 

on  rivers,  canals,  &c.,  breaking  down,  &c.,  ii.  578. 
LODGINGS, 

chattels  and  fixtures  let  with,  larceny  o(  iL  67.  87.  226. 
LOOMS, 

destroying,  &c.,  ii.  585. 
LOTTERIES, 

public  nuisances,  when,  i.  328. 
LUNATIC, 
what,  i.  7. 

distinction  between,  and  an  idiot,  i.  7  and  8. 

how  far  capable  of  committing  crimes,  i.  6,  et  seg. — See  tit.  Capabhitt. 
proceedings  with  regard  to  lunatic  offenders,  i.  14. 
disposal  of  persons  acquitted  on  the  ground  of  insanity,  ul5,  et  9eq, 

found  insane  on  arraignment,  Sec,  L  15. 
discharged  for  want  of  prosecution,  i.  15. 
becoming  insane  after  conviction  and  daring  confine- 
ment, 1.  15. 
marriage  of,  i.  216. 
competency  of  as  a  witness,  ii.  969. 
deposition  of  when  lunatic  at  the  trial,  ii.  890. 


M. 

MACHINES, 

threshing  and  employed  in  manufactures,  destroying,  ii.  588. 
MACHINERY, 

destroying,  &c.,  ii.  585. 
MADMAN, 

capabiHty  of,  to  commit  crimes,  i.  6. 
when  competent  as  a  witness,  ii.  969. 
MAGISTRATES.— See  tit.  Justices. 
orders  of,  disobedience  to,  i.  412. 
MAIMING, 

at  common  law,  i.  719. 

nature  of  the  offence,  i.  719. 

a  person  maiming  himself  may  be  punished,  L  720. 
no  accessories  at  common  law,  i.  720. 
cutting  of  ears,  i.  720. 
offences  by  statute,  i.  721,  et  $eq. 

putting  out  eyes,  i.  719. 
1  Vict.  c.  85,  s.  2,  administering  poison  with  intent  to  murder,  i.  721. 
stabbing,  cuttmg,  or  wounding,  with  intent  to  murder,  i.  721. 
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causing  any  bodily  injury  dangerous  to  life,  L  721. 
1  Vict.  c.  85,  8.  3,  shooting  or  attempting  to  discharge  loaded  arms  at  any 

person,  i.  721. 
attempting  to  drown,  suffocate,  or  strangle,  i.  721. 
8.  4,  shooting,  stabbing,  &c.,  with  intent  to  maim,  L  721. 
to  disfigure,  i.  721. 
to  disable,  i.  721. 

to  do  some  grievous  bodily  harm,  i.  721. 
to  prevent  apprehension  or  detainer,  i.  721. 
s.  6,  sending  explosive  substances,  i.  721. 
8.  7,  principals  in  second  degree  and  accessories,  L  722. 
8.  8,  imprisonment  and  hard  labour,  i.  722. 
construction  of  the  statutes,  i.  722,  et  seq, 
instrument  must  be  loaded  and  levelled  at  the  party, 

i.  722. 
gun  loaded  with  powder  and  paper  only,  i.  723. 
gun  must  be  so  loaded  as  to  be  capable  of  doing  the  mis- 
chief intended,  i.  723. 
where  the  indictment  alleges  a  loading  with  ball,  i.  724. 
with  shot  and  destructive  materials,  i.  724. 
with  powder  and  buUet,  i.  726. 
touch-hole  plugged  up,  i.  725. 
a  tin  box  filled  with  powder  and  peas,  not  loaded  arms, 

i.  726. 
shooting  with  a  gun  barrel,  i.  726. 
attempts  to  discharge  fire  arms,  i.  727. 
some  act  must  be  done ;  presenting  not  sufficient,  i.  727. 
the  act  applies  only  to  proximate  attempts,  L  727. 
as  to  the  words  "  stab"  and  "cut,"  i.  728. 
wounding,  what,  i.  729. 
continuity  of  the  skin  must  be  broken,  i.  729. 
some  instrument  must  be  used,  i.  730. 
any  instrument  is  sufficient,  i.  731. 
no  defence  that  facts  would  amount  only  to  manslaughter, 

if  death  had  occurred,  i.  732. 
attempting  to  drown,  i.  733. 
administering  poison,  what,  i.  733. 
causing  to  be  taken,  what,  L  733. 
as  to  the  intention  with  which  the  act  ia  done,  i.  734, 

et  seq, 
intent  must  be  properly  laid,  i.  735. 
intent  to  disable,  i.  735. 
to  do  grievous  bodily  harm,  i.  735,  736. 
distinction  between  murder  and  manslaughter  if  death 

had  ensued,  when  material,  i.  736. 
intent  to  prevent  lawful  apprehension,  i.  736.  739. 
notice  of  cause  of  apprehension,  i.  736,  737. 
other  acts  of  shooting  admissible  to  show  the  intent, 

i.  738. 
other  acts  of  administering  poison,  i.  738. 
immaterial  whether  grievous  bodily  harm  is  done,  i.  739. 
shooting  at  one  person  with  intent  so  murder  another, 

i.  740,  741. 
shooting  at  one  person  and  hitting  another,  i.  741. 
poison  sent  to  one  person  and  taken  by  another,  i.  741. 
z  z  z  2 
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if  the  inteDt  be  laid  to  poison  A.,  it  must  be  proYed, 

i.  742. 
intent  to  ''  commit  murder"  generally,  L  742. 
whether  the  intent  to  murder  must  exist  in  the  mind  at 

the  time  the  act  is  done,  i.  743. 
whether  the  instrument  was  such  and  so  used  as  to  be 

likely  to  cause  death,  i.  743,  744. 
firing  into  a  room  where  no  person  is,  i.  744. 
principals  in  first  and  second  degrees,  i.  744,  745. 
shooting  in  a  duel,  i.  745. 
of  the  indictment,  i.  746. 
indictment  must  state  that  the  act  was  done  **  unlawfully,"  i.  746. 

that  the  thing  administered  was  poisonous  or  destnicdve, 

i.  746. 
need  not  describe  an  injury  dangerous  to  life,  L  746. 
need  not  state  the  means  by  which  a  wound  was  inflicted, 

i.  746. 
joinder  of  counts,  i.  747. 
conviction  of  an  assault,  i.  747. 
10  Geo.  4,  c.  88,  shootmg,  cutting,  or  stabbing,  &c.  or  admininteripg 

poison,  &c.  in  Scotland,  i.  748. 
iO  Geo.  4,  c.  34,  conspiring  or  persuading  to  murder  in  Ireland,  L  748. 
by  wanton,  ^.  driving  of  stage-coachmen,  i.  783. 
MAINTENANCE, 

what  it  consists  in,  i.  175. 
instances  of  it,  i.  175,  176. 
when  justifiable,  i.  176. 

in  respect  of  an  interest  in  the  thing  at  variance,  i.  176,  177. 
in  respect  of  kindred  or  affinity,  i.*177. 

in  respect  of  the  relation  of  lord  and  tenant,  master  and  servant,  L  177. 
in  respect  of  charity,  i.  177. 
in  respect  of  the  profession  of  the  law,  i.  178. 
by  buying  or  selling  pretended  titles,  i.  180. 
punishment,  i.  181. 
MALA  PRAXIS, 

of  a  physician,  whether  indictable,  ii.  277. 
MALICE, 

express  or  implied  by  law,  i.  482,  483. 
description  of,  in  a  legal  sense,  i.  483,  and  n.  (t). 
MALICIOUS  INJURY, 

consolidation  of  former  statutes  by  7  &  8  Geo.  4,  c.  30,  ii.  544. 
s.  25,  malice  against  owner  not  necessary,  ii.  544. 

where  the  natural  consequence  of  an  act  is  to  injure  another,  soch 

intent  will  be  presumed,  ii.  544. 
although  the  jury  find  the  intent  to  injure  another,  ii.  545. 
an  injurious  act  done  under  a  claim  of  right,  iL  545. 
s.  26,  principals  and  accessories,  ii.  546,  547. 
s.  27,  punishment,  ii.  547. 
s.  28,  apprehension  of  offenders,  ii.  547. 
s.  43,  place  of  trial,  ii.  547. 
to  real  or  personal  property  not  otherwise  provided  for,  ii.  595. 
MALICIOUSLY  SHOOTING,  i.  721,  ^^^if^.—See  tit.  Maimiho. 

on  the  high  seas,  &c.,  i.  102. 
MANSLAUGHTER, 

absence  of  malice,  i.  579. 

aiders  and  abetters,  and  accessories,  i.  579. 
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cases  of  maDslaughter,  i.  679,  et  seq. 
cases  of  provoccUiouy  i.  580. 

by  words,  i.  580. 
by  assault,  i.  580. 

slight  blows  and  revenge  barbarous,  i.  581. 
by  restraiDiug  a  person  of  his  liberty,  L  681. 
by  detecting  an  adulterer,  i.  581. 
slight  provocation  allowed  to  extenuate  in  some  cases,  L  582. 

ducking  a  pickpocket,  i.  582. 
father  taking  up  son's  quarrel,  i.  582. 
instruments  used  not  dangerous,  i.  588. 
of  the  nature  of  the  violence  and  mode  of 
using  instruments,  i.  584. 
no  excuse  if  sought  for,  i.  585. 

if  there  be  express  malice  or  time  for  cooling,  i.  585. 
C€ues  of  mutual  eombaiy  i.  585,  et  seq. 
sudden  quarrel,  i.  585. 

first  blow  immaterial,  if  quarrel  sudden,  and  combat  equal, 

i.  587. 
combat  equal,  and  use  of  deadly  weapon  afterwards,  i.  587, 
et  seq, 
third  person  interfering  in  the  combat  of  others,  i.  590. 
blow  intended  for  one  lighting  on  another,  i.  591. 
cases  of  resistance  to  officers  and  persons  authorized,  i.  592,  et  seq. 
authority  of  officers  and  others  to  arrest,  &c.  in  cases  of  felony, 
i.  593. 

of  private  persons,  i.  593. 
in  cases  of  attempts  to  commit  felony,  i.  594. 
distinction  between  the  authority  of  officers  and  private 
persons,  i.  594. 
a  constable  may  arrest  without  a  warrant  on  suspicion  of  felony, 

i.  595. 
a  magistrate  has  no  authority  to  detain  a  known  person  tUl  a 
charge  of  misdemeanor  is  made,  i.  595. 
arrest  on  charge  of  felony  imperfectly  expressed,  i.  596. 
illegal  arrest,  i.  596. 
on  charge  of  felony  where  no  felony  has  been  committed,  i.  597. 
authority  to  arrest,  &c.  in  cases  of  misdemeanors,  i.  598,  et  seq. 
misdemeanor  must  be  committed  in  the  presence  of  the 

constable,  i.  599,  et  seq. 
if  affiray  be  over,  constable  cannot  apprehend,  i.  599. 
so  where  breach  of  the  peace  is  out  of  his  view,  i.  600. 
no  distinction  between  one  misdemeanor  and  another,  i.  601. 
apprehending  night-walkers,  i.  601. 
authority  of  constables  and  policemen  in  ale  and  beer 

houses,  602,  et  seq. 
reputed  thieves,  i.  602. 
officers  taking  opposite  parties,  i.  604. 
private  persons  interposing  in  sudden  affirays,  i.  605. 
authority  to  apprehend  persons  found  committing  offences  under 

particular  statutes,  i.  605. 
authority  must  be  strictly  pursued,  i.  605. 
party  must  be  apprehended  while  committing  the  ofFence  or  on 

fresh  pursuit,  i.  606. 
apprehending  person  maliciously  injuring  a  dog,  i.  606. 
stealing  growing  turnips  and  potatoes,  i.  605. 
stealing  flowers  in  a  garden,  i.  607. 
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apprehending  party  under  Vagrant  Act  on  fresh  pursuit,  i.  607. 

where  several  hours  intervene  between  offence  and  arrest,  L  608. 

keepers  apprehending  poachers,  i.  609,  610,  611,  612. 

authority  to  arrest,  &c.  in  civil  suits,  i.  612. 

authority  to  impress  seamen,  i.  613. 

killing  by  ship's  sentinel  in  preventing  persons  from  approaching 

the  ship,  i.  614. 
the  officer  arresting  must  be  within  his  district,  i.  614. 

by  5  Geo.  4,  c.  18,  constables  may  execute  warrant  out  of 

their  precincts,  when,  i.  615. 
warrant  directed  to  several  may  be  executed  by  one,  L  615. 
warrant  must  be  executed  either  by  person  named  in  it,  or 

some  one  in  his  presence,  i.  615. 
how  long  warrant  continues  in  force,  i.  616. 
as  to  the  legtUity  of  the  process,  i.  617. 

falsity  of  charge  where  warrant  good  on  the  face  of  it,  L  617. 
what  a  warrant  ought  to  specify,  i.  618,  619. 
process  defective  in  the  frame  of  it,  i.  618. 
dlegality  of  blank  warrants,  i.  619,  et  seq, 
notice  of  the  authority  to  arrest,  i.  623. 
where  unnecessary,  i.  623. 

by  officers  interposing  in  case  of  riots  and  affrays,  L  624. 
to  what  persons  it  shall  be  held  to  extend,  i.  625. 
in  the  case  of  third  persons  interposing,  L  625. 
before  doors  are  broken  open,  i.  626. 
by  private  bailiff,  i.  627. 
regpalarity  of  the  proceedings,  i.  628. 

right  of  officers  to  break  open  windows  or  doors  to  arrest,  i.  628. 
in  civil  cases  a  man*s  house  is  his  castle,  i.  629. 

privilege  confined  to  breach  of  outward  doors,  i.  630. 
and  to  cases  where  the  breach  is  made  to  arrest 

the  occupier  or  any  of  his  family,  i.  631. 
and  to  arrests  in  the  first  instance,  i.  632. 
interference  by  third  persons  where  the  arrest  is  ille- 
gal, i.  632,  et  seq. 
eases  of  criminal,  unlawful,  or  wanton  acts,  i.  636,  et  seq, 
heedless  and  incautious  acts,  i.  636. 
blow  aimed  at  one  kills  another,  i.  636. 
acts  generally  incautious,  i.  636. 
death  from  acts  of  trespass,  i.  637. 
death  happening  at  unlawful  sports,  i.  638,  639. 
where  several  join  to  do  an  unlawful  act,  i.  640. 
lawful  acts  crimindUy  or  improperly  performed,  or  acts  without  au- 
thority, i.  641,  et  seq, 
officers  of  justice  acting  improperly,  i.  641. 

upon  resistance  or  flight  pf  party  arrested,  i.  642. 
in  case  of  pressing  for  sea-service,  i.  643. 
smuggling,  i.  644. 
I  officer  arresting  out  of  his  district,  i.  644. 

gaolers,  i.  644. 
^  correction  inforo  domestico,  i.  645,  et  seq, 

I  nature  of  the  provocation  considered,  i.  646. 

,  correction  by  privation  and  ill-treatment,  L  647. 

1  persons  following  their  common  occupations,  i.  648. 

,  negligent  delivery  of  medicine,  i.  648. 

>  negligent  slin^ng  of  casks,  i.  648. 

t  negligent  castmg  of  cannon,  i.  649. 
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negligent  driving  of  carriages,  i.  649,  e-  seq. 
negligent  riding  on  horseback,  i.  661. 

navigating  rivers,  i.  651. 
same  role  applies  to  rivers  as  to  roads,  i.  651,  652. 
there  must  be  personal  negligence,  i.  652. 
mere  omission  fb  do  the  whole  of  his  duty,  i.  653. 
waterman  overloading  his  boat,  i.  653. 

indicimeniy  i.  654. 

punishment  of  manslaughter,  i.  654. 

on  the  high  seas,  &c.,  i.  102. 
MAN-TRAPS, 

setting,  &c.,  i.  784. 
MANUFACTORY, 

pulling  down  riotously,  buildings  or  engines  used  in,  i.  269. 

offensive,  carrying  on,  when  a  nuisance,  i.  318. 
MANUFACTURE, 

larceny  of  cloth,  &c.  in  process  of,  ii.  224. 

damaging  or  destroying  articles  in  a  course  of,  ii.  585. 
MARKET, 

clerk  of,  extortion  by,  i.  142. 

farmer  of,  extortion  by,  i.  143. 
MARRIAGE.— See  tit.  Bigamy. 

having  a  plurality  of  wives  at  one  time,  i.  186. 

marriage  acts,  i.  192,  et  seq, 

in  an  assumed  name,  i.  206,  207,  208. 

consent  of  parents,  i.  209. 

in  a  chapel  erected  since  marriage  act,  26  Geo.  2,  i.  211. 

in  Scotland  and  foreign  countries,  i.  212. 

in  Ireland,  i.  213,  214. 

within  prohibited  degrees,  i.  189. 

in  Ne^oundland,  i.  216. 

Quakers,  i.  216. 

French,  i.  216. 

Jewish,  i.  216. 

of  lunatics,  void,  i.  216. 

clandestine  marriage,  i.  712,  et  seq, 

of  members  of  the  royal  family,  i.  714. 
MARRIED  WOMAN, 

how  far,  and  in  what  cases  excused,  by  the  coercion  of  husband,  i.  18,  et  seq, 
— See  tit.  Febus  Covebt. 
MARTIAL  LAW, 

who  and  what  offences  subject  to,  i.  92,  93. 
MASTER  AND  APPRENTICE.— See  tit.  Appbewtice. 
MASTER  AND  SERVANT, 

servant  of  baker  putting  noxious  things  into  bread  with  master's  know- 
ledge,— master  indictable,  i.  109. 
MASTIFF, 

keeping  unmuzzled,  i.  327. 
MAYHEM,  i.  719,  et  seq. — See  tit.  MAOfnro. 
MEDITERRANEAN  PASS, 

forgery  of,  ii.  483. 
MERGER, 

of  misdemeanor  in  felony,  i.  50,  ii.  550. 

not  in  cases  of  felony,  ii.  432. 
MILFORD  HAVEN, 

concurrent  jurisdiction  of  the  common  law  and  Admiralty  in,  i.  100. 
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MILITARY  STORES.— See  tit.  Stores. 
MILL, 

riotously  pulling  down,  i.  269,  270,  ii.  589. 
MILLBANK  PENITENTLA.RY, 

frauds,  &c.  of  officers  of,  how  punishable,  i.  141,  ii.  316. 
escape  of  prisoners  from,  i.  431.  448. 

56  Geo.  3,  c.  63,  concerning  the  confinement  of  convicts  in^  i.  448. 
MILLER, 

indictment  against,  for  receiving  good  barley  and  returning  bad  med, 

i.  51,  and  note  (n),  ii.  285. 
extortion  by,  in  tidying  toll,  i.  1 43. 
detaining  corn,  not  indictable,  ii.  284. 
MILL-POND, 

destroying  dam  o^  ii.  579. 
putting  noxious  materials  into,  ii.  579. 
MINES, 

stealing  ore  from,  i.  49. 

riotously  destroying  engines,  buildings,  &c.  used  in  collieries,  mioes,  &c^ 

i.  269,  ii.  589. 
stealing  from,  ii.  4. 
drowning  or  filling  up,  ii.  583. 
pulling  down  steam-engines  in  mines,  ii.  583. 
what  a  damaging  such  engines,  ii.  584. 
MISCARRIAGE  OF  WOMEN, 

destruction  of  infants  in  the  womb,  offence  at  common  law,  L  671. 
administering  poison,  &c.  to  procure,  i.  671. 
MISDEMEANOR, 

description  of,  i.  45. 
punishment  ofj  i.  45. 
misprision,  i.  45. 

what  offences  amount  to,  so  as  to  be  indictable,  i.  45,  et  seq. 
disturbances  of  the  peace,  i.  45 
misprisions,  oppressions,  and  contempts,  i.  45. 
misbehaviour  of  public  officers,  i.  45.  135. 
offences  of  a  public  evil  example  against  the  common  law,  i.  46. 
spreading  infections  or  contagions,  i.  107,  et  seq. 
whatever  outrages  decency,  and  is  injurious  to  public  morals,  i.  45, 46. 
offences  in  matters  prohibited  or  enjoined  by  statute,  L  46,  ei  teq, 
disobedience  to  an  order  of  council,  i.  105. 
injuries  affecting  the  king,  i.  46,  and  n.  (s), 
neglect  of  children  of  tender  years,  i.  46. 
selling  unwholesome  food,  i.  109. 
undue  abatement  of  price  of  commodities,  i.  173. 
attempts  to  commit  felonies  or  misdemeanors,. i.  46,  47. 
soliciting  another  to  commit  felony,  i.  47. 
attempt  to  commit  a  misdemeanor;  i.  47. 
whether  statutory  or  at  common  law,  i.  47. 
attempting  to  bribe  a  cabinet  minister,  or  the  like,  i.  47. 

a  mayor,  i,  47. 
a  juryman,  i.  47. 
a  judge,  i.  47. 
attempting  to  suborn  perjury,  i.  47. 
endeavouring  to  provoke  a  challenge,  i.  47,  note  (x). 
conspiring  to  obtain  money  by  obtaining  an  appointment  for 

another  in  a  public  office,  i.  47,  note  (d), 
an  act  done,  and  a  criminal  intention  joined  to  that  act,  are  suf- 
ficient, i.  48. 
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possession  of  coining  instruments,  i.  48. 

having  counterfeit  silver  in  possession,  with  intent  to  utter 

it,  insufficient,  i.  48. 
sectu,  having  procured  such  with  such  intent,  i.  48. 
there  must  be  some  act  done  to  constitute  a  crime,  i.  48. 
having  implements  of  housebreaking  with  felonious  intent,  i.  49. 
severing  ore  from  mines  with  intent,  &c.,  i.  49. 
damaging  articles  in  the  course  of  manufacture  with  intent,  &c., 
i.  49. 
offences  created  by  statute,  when  indictable,  i.  49,  60. 

when  not,  i.  60. 
where  a  statute  makes  that  felony  which  before  was  a  misdemeanor 

only,  the  misdemeanor  is  -merged,  i.  60. 
cases  not  indictable  as,  i.  60,  61. 

trespasses,  i.  63. 
compromise  by  prosecutor  by  leave  of  the  court  after  conviction, 

i.  132. 
compounding,  i.  132. 
no  accessories  in,  i.  34.  82,  note  (b). 
killing  a  person  who  is  committing,  i.  646. 
arrest  by  officers  in  cases  of,  i.  698,  etseq, 
MISNOMEB, 

of  party  whose  existence  is  essential  to  the  charge,  ii.  796. 
dilatory  plea  of,  7  Geo.  4,  c.  64,  s.  19,  Appendix  of  Statutes, 
MISPRISION, 

use  of  the  word  in  its  larger  sense,  i.  46. 
of  felony,  i.  46.  131,  et  seq» 
definition  of,  i.  131. 
punishment  o^  i.  131. 

by  concealing  a  felony  known  to  be  intended,  i.  46. 
how  many  witnesses  necessary  in,  ii.  944. 
MISTAKE, 

killing  by,  i.  26. 
MONEY, 

counterfeiting,  &c.,  i.  64,  et  seq, — See  tit.  Coin. 
what  is  the  King's,  i.  64. 

larceny  of^  how  to  be  stated  in  indictment,  ii.  109. 
MONOPOLY, 

an  offence  at  common  law,  i.  173« 
MONSTER^ 

exhibiting  for  money,  i.  326. 
MORAVIANS, 

affirmation  of  receivable,  instead  of  making  oath,  in  criminal  as  well  as 
civil  cases,  iL  972. 
MOUNTEBANKS, 

public  nuisances,  i.  322. 
MURDER. — See  tit  Manslaughteb,  Maiming. 
definition  of  the  crime,  i.  483. 
malice  prepense,  i.  483. 

may  be  either  express  or  implied,  i.  483,  484. 
legal  sense  of  '*  maliiia/^  i.  483,  note  (t). 
classical  meaning  of  the  word,  i.  483. 
the  party  killing,  i.  484. 

how  far  he  must  be  a  free  agent,  i.  484. 
an  infant,  i.  3 — 6. 
the  party  killed,  i.  486. 
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children  In  the  mother's  womb,  i.  485. 
death  afVer  birth  of  injury  before  birth,  i.  48^. 
child  must  be  actually  born,  i.  486. 
bastard  children,  i.  485,  et  seq, 
the  means  of  ktUinffy  i.  487. 
exposing  children,  &c.,  i.  488. 

where  the  probable  consequence  of  an  act  is  death,  i.  488. 
forcing  a  person  to  do  an  act  likely  to  produce  death,  i.  489. 
such  act  must  be  done  to  avoid  the  prisoner's  violence,  i.  489. 
by  negligence  and  harsh  usage  towards  an  apprentice,  i.  489. 
master  bound  to  provide  medicine  for  apprentice  but  not  for  a  senrant, 

i.  490. 
where  master  has  treated  person  as  a  servant,  i.  491. 
by  neglect  of  a  married  woman  to  provide  food  for  her  bastard,  i.  491. 
where  a  child  is  not  weaned,  i.  493. 
a  person  standing  in  loco  parentis^  i.  493. 

a  person  undertaking  to  provide  necessaries  for  a  person  incapable  of 
providing  for  himself,  i.  493. 
by  perjury,  i.  494. 
by  savage  animals,  i.  495. 
by  medicines,  i.  495. 

by  treatment  of  regular  and  irregular  medical  men,  L  495,  et  seg. 
no  distinction  betweeen  regular  and  irregular  practitioners,  i.  495. 
if  a  practitioner  act  bondjide^  and  use  his  best  skill,  he  u  not  re- 
sponsible, i.  496. 
there  must  be  gross  ignorance  or  criminal  inattention,  i.  497,  ei  seq, 
every  practitioner  ought  to  have  competent  skill,  and  to  use  due  care, 

&c.,  i.  503. 
death  by  incautious  use  of  a  dangerous  instrument  by  a  regular 

medical  man,  i.  503. 
where  person  having  competent  knowledge  makes  a  mistake,  i.  504. 
by  infection,  i.  505. 
by  rape,  i.  505, 
time  of  death,  i.  505 
treatment  of  wounds,  i.  505. 

killing  a  person  labouring  under  a  disease,  L  505,  506. 
gross  cases  of  murder — poisoning,  i.  507. 
self-murder— ^lo  de  scy  i.  507. 

encouragiog  another  to  murder  himself  and  being  present  abetting, 

i.  508. 
two  encouraging  each  other  to  murder  themselves  together,  i.  508. 
aiders  and  abetters,  i.  509. 
accessory  to  afelo  de  se^  i.  509. 

indictment  against  principal  In  second  degree,  L  30. 

how  far  an  abettor  must  be  present  at  the  commission,  i.  509. 

persons  present  may  be  guilty  of  different  degrees  of  homicide, 
i.  510. 
accessories^  i.  511. 

before  the  fact,  i.  51 1. 

where  the  crime  is  the  direct  effect  of  the  command  or  counsel 
of,  i.  511. 
cases  where  not,  i.  512. 
accessories  after  the  fact,  i.  512. 

9  G«o.  4,  c.  31,  s.  3,  punishment  of  principals  and  accessories,  i.  512. 
cases  of  murder,  i.  513,  et  seq. 
cases  of  provocation,  i.  513. 
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words,  gestures,  &c.,  i.  514. 

assault,  i.  515. 

personal  restraint  and  coercion,  i.  516. 

provocation  of  a  slighter  kind — mode  of  resentment,  and  nature 

of  instrument  used,  i.  517,  et  seq. 
beating  in  a  cruel  manner,  i.  518. 
aggravation,  palliating  a  moderate  blow,  i.  518. 
nature  of  instrument  used,  i.  518. 
killing  trespassers,  i.  519. 
result  of  cases,  i.  520. 
no  defence  where  express  malice,  i.  520. 
provocation  sought  by  party  killing,  i.  521. 
the  blow  must  result  from  the  provocation  given,  i.  522. 
and  not  from  previous  malice,  i.  522,  523. 
no  defence  if  there  is  cooling  time,  i.  525. 
where  thought  and  contrivance  are  used  in  procuring  a  weapon, 
L526. 
ctues  of  mutual  combat,  i.  527,  et  seq, 
deliberate  duel,  i.  527. 
seconds  and  others  present,  i.  528,  529. 
combat  upon  sudden  quarrel,  i.  529. 
undue  advantage,  i.  529. 
violent  conduct  of  party  killing,  i.  529. 
use  of  a  deadly  weapon  with  previous  intention,  i.  531. 
pretended  or  counterfeit  reconciliation,  i.  532. 
caies  of  resistance  to  officers,  and  private  persons  authorized,  i.  532, 
et  seq, 
resisting  and  killing  officers,  i.  532,  et  seq, 

private  persons  acting  in  their  aid,  i.  534. 
private  persons,  i.  534. 
general  rule,  i.  535. 

questions  as  to  authority,  legal  proceedings,  &c.,  i.  535. 
as  to  persons  taking  part  in  the  resistance,  i.  536,  et  seq. 
in  the  prosecution  of  erimisutl,  unlawful,  or  wanton  acts,  i.  538, 
et  seq, 
particular  malice  to  one  falling  upon  another,  i.  539. 
murder  in  attempting  to  procure  abortion,  i.  540. 
general  malice,  or  depraved  inclination  to  mischief,  i.  540. 
unlawful  act  done  ynth  felonious  intent,  u  540. 
act  intending  bodily  harm,  i.  540. 
where  several  join  to  do  an  unlawful  act,  i.  29.  541. 

must  be  done  in  prosecution  of  purpose  for  which  party 
assembled,  i.  541,  et  seq. 
cases  of  lawful  acts  criminaUy  or  improperly  performed,  or  done 
without  authority,  i.  544,  et  seq, 
officers  of  justice  acting  improperly,  i.  544,  545. 
killing  a  person  committing  a  misdemeanor,  i.  546. 
duress  of  imprisonment  by  gaolers,  i.  546. 
officers  executing  criminals  improperly,  i.  547. 
correction  inforo  domestico,  i.  547. 
persons  following  their  common  occupations,  i.  548. 
indictment,  i.  549,  et  seq. 
in  what  place,  i.  549. 
7  Geo.  4,  c.  64,  s.  12,  where  blow  in  one  county  and  death  in  another, 
i.  549. 
trial  may  be  where  the  death  took  place,  i.  549. 
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the  7  Geo.  4,  c.  64,  s.  12,  only  applies  to  coanties,  and  not  to  limited 
jurisdictions,  i.  550. 
trial  where  murder  committed  in  Wales,  i.  550. 

on  the  sea,  or  in  any  haven,  &c,  or  in  foreign  parts,  L  550. 
in  Newfoundland,  i.  551. 
9  Geo.  4,  c.  31,  s.  7,  British  subjects  may  be  tried  in  England  for 

murder  or  manslaughter  committed  abroad,  i.  552. 
Central  Criminal  Court  has  jurisdiction  to  try  any  offence  committed 

within  the  jurisdiction  of  the  Admiralty,  i.  552. 
cases  of  murder  by  British  subjects  abroad,  i.  552,  553. 
the  indictment  must  state  that  the  prisoner  and  the  deceased  were 

British  subjects,  i.  553. 
who  are  British  subjects  within  this  statute,  i.  553,  554. 
where  wound,  &c.,  is  at  sea,  or  abroad,  and  the  death  on  shore ;  or 

the  wound,  ju;.  on  shore,  and  the  death  at  sea,  or  abroad,  i.  554. 
where  the  death,  or  cause  of  death  only  happens  in  England,  9  Geo.  4, 

c.  31,  s.  8,  i.  554. 
9  Geo.  4,  c.  31,  s.  32,  offences  committed  at  sea,  where  triable,  L  555. 
form  of  indictmenty  i.  555,  et  seq. 

description  of  party  killed,  i.  555,  556. 

statement  of  manner  and  means  of  death,  i.  557. 

sufficient  if  the  manner  of  death  agree  in  substance  with  that  charged, 

i.  557. 
if  one  kind  of  killing  is  charged  and  another  proved,  it  is  insufficient, 

i.  557. 
statement  of  striking,  i.  558. 

mode  of  stating  wounds  and  bruises,  i.  558,  559,  560. 
not  necessary  to  prove  the  wounds  as  laid,  i.  560. 
mode  of  stating  the  death,  i.  560. 
it  is  sufficient  to  state  the  act  done,  i.  561. 
not  necessary  to  state  the  natural  causes  which  contributed  to  the 

death,  i.  561. 
where  the.  death  arose  from  neglect  to  provide  food,  the  indictment 

ought  to  state  that  it  was  the  prisoner's  duty  to  provide  it,  L  562. 
averment  of  malice,  &c.,  time,  place,  Stc,  and  condusion,  i.  563. 
finding  the  bill  by  grand  jury,  i.  564. 
arrugnment,  i.  565. 

pleas  of  autrefois  acquit  and  autrefois  attainty  i.  565. 
evidence^  i.  566,  et  seq, 
where  death  is  stated  to  have  been  caused  by  two  co-operating  causes, 

both  must  be  proved,  i.  566. 
a  charge  of  forcing  to  swallow  poison  supported  by  proof  of  forcing  to  take 

into  the  mouth,  i.  567. 
proof  of  charge  of  poisoning,  i.  569. 

that  the  body  has  been  found,  i.  567. 
proof  of  the  averments  in  the  indictment,  i.  568. 
dying  declarations,  i.  570. 
verdicty  i.  570. 

of  manslaughter,  where  the  offence  was  committed  on  the  high  seas, 

&c.,  i.  570, 
the  jury  should  attend  to  the  directions  of  the  court,  i.  570. 
of  concealment  of  birth  of  bastard  children,  i.  571,  et  seq, 
9  Geo.  4,  c.  31,  s.  14,  i.  571. 
judgment  and  execution,  i.  575. 

6  &  7  Wm.  4,  c.  30,  sentence  may  be  pronounced  in  the  same  way 
as  in  other  capital  cases,  i.  577. 
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bodies  to  be  buried  in  the  gaol,  i.  676. 

sentence  afler  removal  of  indictment  by  certiorari^  i.  577. 
attempts  to  murder,  i.  719,  etseq. — See  tit.  MAiMmo. 
on  the  high  seas,  i.  102. — See  tit.  Pibact. 

shooting  from  the  land  and  killing  on  the  sea,  i.  102. 
rescuing  murderers,  i.  436. 

their  bodies  after  execution,  i.  436. 
MUSTER-BOOKS, 

of  navy,  when  evidence,  ii.  483.  748.  811. 
MUTE, 

prisoner  who  stands,  how  to  be  dealt  with,  i.  6,  n.  (/). 
MUTINY, 

act,  3  Vict.  c.  6,  s.  25,  i.  90,  91. 

seducing  soldiers  and  sailors  to,  i.  92,  et  seg, 

provisions  in,  against  fraudulent  enlistment,  ii.  317. 
perjury  by  Mutiny  Act,  ii.  611. 


N. 

NAVAL  STORES.— See  tit.  Stores. 
NE  EXEAT  REGNO, 

disobedience  to  the  writ  of,  i.  91. 
NEGATIVE  PROOF, 

of  notice,  ii.  736. 

of  consent,  ii.  736. 

general  rule  as  to  who  is  bound  to  give,  ii.  770. 
NEGLIGENCE, 

by  public  officers,  i.  138. 

neglecting,  &c.,  to  deliver  election  writs,  i.  161. 
NEWS, 

publishing  false  news  or  tales,  i.  234,  and  n.  (/). 
NEWSPAPERS, 

evidence  of  publication  of,  i.  250,  et  seq, — See  tit  Libel. 

forgery  in  respect  of  stamp  of,  ii.  438. 
NEW  TRIAL, 

quere,  as  to  new  trial  after  acquittal  on  nuisances  to  highways,  i.  371. 

when  granted  in  criminal  cases,  iL  726. 

all  the  defendants  must  be  in  court  on  application  for,  ii.  726. 
NIGHT-WALKERS, 

apprehension  of,  i.  601. 

indictable,  i.  601,  and  n.  (z). 
NISI  PRIUS, 

where  sentence  may  be  passed  at  in  felonies  and  misdemeanors  tried  at  nisi 
prius,  11  Geo.  4,  c.  70,  s.  9,  Appendix  of  Statutes. 
NOISES  IN  THE  NIGHT, 

the  making,  when  indictable,  i.  327. 
NON  COMPOS  MENTIS.— See  tit.  Capability. 

idiots,  i.  6,  7. 

lunatics,  i.  7. 

persons  drunk,  i.  7,  8. 

cases  concerning,  i.  8 — 13. 

rule  derived  therefrom,  i.  13. 

proceedings  with  respect  to  trial,  &c.,  of,  i.  14. 

disposal  of  persons  acquitted  on  grounds  of  insanity,  i.  14,  15,  16. 

found  insane  on  arraignment,  i.  15. 
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discharged  for  want  of  prosecution,  L  15. 
becoming  insane  after  conviction,  &c.»  i.  17. 
NONFEASANCE  AND  PARTICULAR  WRONG, 

not  in  general  indictable,  i.  62. 
NOTICE, 

negative  proof  of,  ii.  736. 
to  produce  primary  evidence,  ii.  743. 
when  and  how  to  be  given,  ii.  743. 
consequence  of  giving,  ii.  746. 
NUISANCE. — See  tit.  ifiaHWAYS,  Rivers,  Bridges. 
signification  of,  i.  317. 
public  and  private,  i.  317. 

private  only  remediable  by  civil  proceeding,  L  317,  but  see  i.  817, 

n.  (6). 
public,  when  subject  of  action,  i.  317,  and  n.  {b\ 
public  nuisances  in  general,  i.  318. 

offensive  trades  and  manufactures,  i.  318,  et  seq. 

what  the  existence  of  the  nuisance  depends  on,  i.  318. 
how  far  a  noxious  trade  may  be  sanctioned,  i.  319. 
gunpowder  and  combustibles,  i.  321. 
keeping  grounds  for  pigeon  shooting,  i.  321. 
disorderly  inns  and  other  houses,  i.  322. 
bawdy  houses,  i.  322. 
common  gaming  houses,  d(C,  i.  323. 

cockpit,  i.  324. 
playhouses,  &c.,  i.  324. 

unlicensed  places  of  public  entertainmenty  i.  324. 
proceedings  in  prosecutions  against  persons  keeping  (25  Geo.  2\ 
i.  325. 

persons  acting  as  keepers^  i.  825. 
witness,  L  325. 
certiorari^  i.  326. 
indictment  and  evidence  as  to,  i.  326. 
open  lewdness  and  indecent  exposure,  L  326. 
bathing,  i.  326. 

exhibiting  monsters,  &c.,  i.  326. 
eaves-droppers,  i.  327* 
common  scold,  i.  327. 
noises  in  the  night,  i.  327. 
spreading  infection,  i.  327. 
mastiff  unmuzzled,  i.  327. 
by  statute,  i.  327. 

fire-works,  i.  327. 
lotteries,  &c.,  i.  328. 
of  the  removal  of  nuisances,  i.  328. 
prohibition  of,  by  writ  from  K.  B.,  i.  328. 
indictment  for,  i.  329. 

where  a  landlord  is  liable  for  a  nuisance  from  premises  held  bj  teDaDt% 
i.  329. 
defendant  cannot  excuse  himself  by  shewing  that  it  has  existed 
for  a  length  of  time,  i.  330. 
no  length  of  time  will  legalize,  i.  330. 
particulars  of  the  nuisance,  i.  330. 
judgment,  i.  331. 
costs,  i.  331. 

steam  engines,  i.  331. 
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to  public  highways,  i.  332,  et  $eq. — See  tit.  Highways. 
to  public  rivers,  i.  378,  et  seq. — See  tit.  Rivbrs. 
to  public  bridges,  i.  385,  et  seq. — See  tit.  Bridoxs. 


O. 

OATHS, 

administering  or  taking  unlawful  oaths,  i.  1 24,  et  seq. 
37  Geo.  3,  c.  123,  i.  124. 

not  confined  to  oaths  administered  for  seditious  or  mutinous 

purposes,  i.  124,  125. 
rendered  more  effectual  by  the  52  €reo.  3,  c.  104,  i.  125. 
persons  taking  oaths  by  compulsion  must  disclose  them  within 

a  limited  time,  i.  126. 
what  shall  be  deemed  an  oath,  i.  126. 
if  the  oath  administered  was  intended  to  make  the  party  believe 

himself  under  an  engagement  it  is  sufficient,  i.  126. 
the  book  used  need  not  be  the  Testament,  i.  126. 
aiders  and  assisters  deemed  principals,  i.  126. 
indictment,  i.  127. 
evidence,  i.  128. 
place  of  trial,  i.  128. 

when  persons  offending  may  be  tried  fbr  high  treason,  i.  128. 
57  Geo.  3,  c.  19,  i.  128. 

societies  taking  unlawful  oaths,  &c.  i.  128,  129. 
50  Geo.  3,  c.  102,  i.  129. 

administering,  or  taking  unlawful  oaths  in  Ireland,  i.  129. 
aiders  deemed  principals,  i,  130. 
indictment,  i.  130. 
4  Geo.  4,  c.  87,  i.  130. 

societies  administering  unlawful  oaths  to  be  deemed  unlawful 
confederacies,  i.  130. 
5^6  Wm.  4,  c.  62,  declarations  substituted  for  oaths  in  certain 
cases,  ii.  615,  et  seq. 
forbidden  to  be  taken  in  certain  cases,  ii.  615,  «/  seq. 
OBSTRUCTING  PROCESS,  i.  408,  et  seq. 
OFFENCES, 

when  indictable,  i.  44,  et  seq, — And  see  tit.  Iivdictahle  OrFEKCxa  and 
Misdemeanors. 
OFFENSIVE  WEAPON, 

what  shall  be  deemed,  i.  118,  119.  474. 
OFFICER, 

offences  by  persons  in  office,  i.  135,  et  seq. 

misconduct  by  public  officers  indictable,  i.  45,  135. 
punishable  by  forfeiture  of  office,  i.  185. 
when  an  office  is  vested- in  a  body>  i.  135. 
oppression  by  public  officers^  135,  et  seq. 
judges,  &c.,  i.  135. 
justices  of  the  peace,  i.  135, 136. 

granting  or  refusing  ale-licenses,  i.  136. 
gaolers,  i.  136. 
overseers  of  the  poor,  i.  137. 
not  accounting  to  auditor  of  a  union,  i.  137. 
negligence  by  pubUc  officers^  i.  138,  et  seq. 
when  it  amounts  to  a  forfeiture,  i.  138. 
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coroner  or  sheriff,  i.  138. 

all  subordinate  officers,  i.  138. 

constable,  i.  138. 

overseer  of  the  poor,  i.  138. 

churchwardens,  i.  139. 

indictment,  i.  139. 

chief  officers  of  corporation  absenting  themselves  from  elections, 

&c.,  i.  140. 
justices  at  petty  sessions  may  fine  constables,  &c.,  i.  140. 
frauds  hy  'public  officers^  i,  141. 

fraudulent  passing  of  public  accounts,  i.  141. 
overseer  of  the  poor  not  accounting  for  sums  received,  i.  141. 
officers  of  the  Millbank  Penitentiary,  i.  141. 
extortion  by  public  officers,  i.  142,  143. 
signification  of,  i.  142. 
Stat.  Westm.  1,  i.  142. 

sheriffs  and  other  ministers  of  the  king,  i.  142. 
justices  of  the  peace,  i.  142. 
clerk  of  the  market,  i.  142. 
the  stated  fees  of  courts  may  be  insisted  on,  i.  142. 
cases  of  extortion,  i.  143. 
East  Indies,  i.  143. 
indictment,  i.  144. 

may  be  joint,  i.  144. 
trial,  i.  144. 

not  material  to  prove  sum  laid,  i.  144. 
punishment,  i.  144. 
where  a  duty  is  thrown  on  a  body  of  persons,  each  is  liable  fer  a 

breach  of  duty,  i.  142. 
unnecessary  to  state  in  indictments  notice  of  acts  causing  breach  of 
duty,  i.  142. 
killing  those  who  assault  or  resist  him,  or  fly,  i.  665. — See  tit.  Homicidi. 
resisting  and  killing,  when  murder,  i.  532. — See  tit.  Muroeb. 

when  manslaughter,  i.  592. — See  tit.  Manslauqhteb. 
improper  acts  of,  when  murder,  L  544. — See  tit.  Mubdbk. 
when  manslaughter,  i.  641. — See  tit.  Mansladohteb. 
authority  of,  to  arrest,  &c.,  in  cases  of  felony,  i.  593. — See  tit.  Abbbst. 

attempts  to  commit  felony,  L  594. 
misdemeanors,  i.  598. 
distinction  between  officers  and  private  per- 
sons, i.  594. 
in  cases  of  civil  suits,  i.  612. 
taking  opposite  sides  in  an  afiray,  i.  604. 
embezzlement  by  public  officers^  IL  202. 
OFFICES, 

refusal  to  execute  offices,  i.  145. 

by  a  constable  or  overseer  of  the  poor,  i.  145. 
indictment,  i.  145. 
buying  and  selling,  i.  147,  et  seq, 
offence  at  common  law,  i.  147. 
by  statutes,  i.  148,  et  seq. 
attempt  to  bribe  a  minister  to  give  an  office,  i.  147,  148. 
14  Rich.  2,  i.  148. 
chancellor,  &c.,  sworn,  i.  148. 

4  Hen.  4,  c.  5,  as  to  sheriffs,  i.  148. 

5  &  6  Edw.  6,  i.  148. 
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cases  on  this  statute,  i.  149. 

an  offender  under  it  can  never  hold  office  again,  i.  149. 

what  deputation  is  within  it,  i.  149, 150. 

extended  by  49  Geo.  3,  to  Ireland,  Scotland,  the  colonies,  and 

the  East  India  Company,  1. 150. 
keeping  any  place  of  business  for  trafficking  in  offices,  &c.,  or 

advertising,  i.  152. 
trial  of  offences  committed  abroad,  &c.,  i.  153. 
giving  any  office  for  election  purposes,  i.  153. 
OPPRESSION, 

by  public  officers,  i.  135,  136. 
ORDER, 

for  payment  of  money,  forgery  of,  ii.  495.  614,  ei  sea. — See  tit^  Foroebt. 
ORDERS, 

disobedience  to, 

of  sessions,  i.  412. 
of  council,  i.  105.  412. 
of  justices,  L  412. 

by  constables,  i.  415. 
service  of  order,  i.  413. 
indictment,  &c.,  413. 

legality  of  the  order  cannot  be  inquired  into  on  the  trial,  i.  414. 
but  want  of  jurisdiction,  or  defects  on  the  face  of  the  order,  may, 
i.  414. 
arrest  of  judgment, — ^what  objections  allowed,  i.  414. 
of  council, 

publication  of,  in  Grazette,  sufficient  notice,  i.  106. 
OVERSEERS  OF  THE  POOR, 

how  punishable  for  misfeasance  in  office,  L  137. 

instances  of  misfeasance,  &c.,  i.  137. 
indictable  for  neglect,  wheft,  i.  138. 

in  not  relieving  paupers,  i.  138,  139. 
fineable  at  petty  sessions,  i.  140. 
indictable  for  keeping  fraudulent  accounts,  i.  141. 
indictment  for  refusing  office,  i.  145. 

for  not  accounting  to  auditors  of  a  union,  i.  137. 
for  refusing  to  account,  i.  138. 

for  refusing  to  make  a  rate  to  reimburse  constable,  i.  138. 
for  refusing  to  receive  a  pauper,  i.  138. 

neglecting  to  supply  medical  assistance,  i.  139. 
refusing  to  call  vestry  meetings  under  1^2  Wm.  4,  c.  60, 
i.  139. 
OYSTERS, 

stealing,  kc,  ii.  148. 


P. 

PALACE, 

striking^  or  drawing  weapon  in  the  King's  palace,  i.  762. 
PARDON, 

proof  of,  ii.  975. 

effect  of,  on  a  convict,  ii.  975. 

endurance  of  punishment  shall  have  the  effect  of,  975. 
PARENT  AND  CHILD, 

command  of  parent  no  excuse  for  commission  of  crime  by  child,  L  18. 

YOL.    II.  A  A  A  A 
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neglect  of  child  by  parent,  indictment  for,  i.  46. 
correction  of  child  by  parent  inforo  domesiicOf  i.  547.  645. 

when  death  by,  is  murder,  and  when  manslaughter,  L  547.  645. 
father  taking  up  quarrel  of  son,  death  by,  i.  518.  582. 
PARISH, 

burthening  a  parish  with  paupers,  fraudulently,  i.  52. 
property  ordered  for  poor  of,  in  whom  to  be  laid,  ii.  102.  105. 
PARISH  REGISTERS, 

forgery,  alteration,  &c.,  o^  ii.  486. 
PARLIAMENT, 

petitions  to,  not  libellous,  i.  224. 

speeches  in,  and  other  proceedings  in,  when  libellous,  i.  225. 227, 228, 229. 
papers  printed  by  order  of  Parliament,  3  &  4  Vict.  c.  9,  L  228,  et  seq, 
staying  criminal  or  civil  proceedings  under,  i.  228,  et  seq. 
act  is  imperative,  i.  229,  n.  (cc) 
libels  against,  i.  236. 
journals  of,  when  evidence,  ii.  805. 

speeches  in  House  of  Commons,  not  allowed  to  be  proved,  ii.  912. 
PARTNERS, 

property  of,  how  to  be  laid,  ii.  96. 101.  385. 
intent  to  defraud  in  forgery,  how  laid,  ii.  383. 
PAUPERS, 

bringing  them  frtiudulently  into  a  parish,  i.  52. 
conspiracy  to  marry,  and  charge  a  parish,  ii.  681. 
PAY, 

of  soldier  or  sailor,  forgery  and  false  personation  to  obtain,  ii.  473,  d  tt^ 
540. 
PEACE  OFFICER.— See  tit  Constabliu 
PENAL  STATUTES.— See  tit.  Statute. 

compounding  informations  upon,  i.  132,  et  $eq, 
PENITENTIARY.— See  tit.  Miixbahk. 
PENSION, 

of  soldier  or  sailor,  forgery  and  false  personation  to  obtais,  ii.  473,  et  seq. 
540. 
PERJURY, 

by  an  infant,  i.  2« 

attempt  to  suborn,  a  misdemeanor,  i.  47. 

murder  by,  i.  494. 

by  the  common  law,  ii.  596. 

subornation  of  by  the  common  law,  ii.  596. 
the  false  oath  must  be  wilful,  and  taken  with  some  degree  of  delibe- 
ration, ii.  597. 
a  man  may  be  indicted  for  perjury  in  swearing  he  &e/tm»tftctto 

be  true,  ii.  597. 
the  oath  must  be  false,  ii.  597. 

the  oath  must  be  taken  in  a  judicial  proceeding^  ii.  597,  etitq^ 
affidavit  of  attorney  to  answer  a  summary  application,  ii.  598. 
oath  to  procure  a  marriage  license,  ii.  598. 
and  before  a  competent  jurisdiction,  ii.  599. 
the  oath  must  be  material  to  the  question  pending,  ii.  600. 
oaths  denying  contracts  void  by  the  Statute  of  Frauds,  ii.  601. 
to  set  aside  contract  on  the  ground  of  fraud,  ii.  602. 
on  a  trial  of  an  indictment  reversed  on  error,  ii.  603. 
a  man  may  be  perjured  by  an  oath  taken  in  his  own  cause,  il  W* 
a  false  verdict  not  perjury,  ii.  603. 
it  is  not  necessary  the  oath  were  credited,  it.  603. 
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false  oath  indictable  in  some  cades,  though  not  assignable  as  perjury, 
ii.  603. 
statutes  relating  to,  ii.  603,  ei  seq. 

6  flliz.  c.  9,  8.  3,  procuring  any  witness  to  commit  perjury,  &c.,  ii.  603, 
8.  6,  persons  committing  perjury,  ^Scc,  ii.  604. 
trial  of  offences,  where,  ii.  606. 
2  Geo.  2,  c.  25,  punishment  of  perjury,  ii.  605. 
s^tutes  as  to  false  affirmations  of  Quakers,  ii.  606,  607. 
perjury  in  respect  of  life  annuities,  ii.  608. 
m  respect  of  Exchequer  bOls,  iL  608. 
relating  to  the  excise,  ii.  608. 
relating  to  the  customs,  ii.  608. 
relating  to  the  stamp  duties,  ii.  609. 
relating  to  naval  stores,  ii.  609. 
in  affidavits,  &c.  for  the  Irish  courts,  ii.  609. 
relating  to  the  wills,  &c.  of  seamen,  &c.,  ii.  610. 
relating  to  army  prize-money,  ii.  610. 
relating  to  East  India  prize  money,  ii.  610. 
by  the  Mutiny  Acts,  ii.  611. 
in  naval  courts  martial,  ii.  6i  1. 
relating  to  quarantine,  ii.  611, 
in  respect  of  pilotage,  ii.  611. 
in  respect  of  registering  vessels,  ii.  611. 
under  the  slave  trade,  li.  611. 
in  respect  of  the  land  revenues,  ii.  612. 
by  the  General  Inclosure  Act,  ii.  612. 
under  the  Registry  Acts,  ii.  612. 
by  electors,  ii.  612. 
fidse  answers  by  voters  at  elections,  ii.  612. 

before  revising  barristers,  ii.  613. 
false  declarations  by  memb^  of  Parliament,  iL  614. 
perjury  as  to  marriages,  ii.  614. 
before  committees  of  the  House  of  Commons,  ii.  614. 
by  bankrupts,  ii.  614. 
by  insolvents,  ii.  615. 

5  &  6  Wm.  4,  c.  62,  s.  2,  lords  of  the  Treasury  may  substitute  declarations 

for  oaths  in  certain  cases,  ii.  615. 
8.  3,  declaration  to  be  published  in  Gazette,  ii.  616. 
s.  4,  no  oath  to  be  administered  afterwards,  ii.  616. 
s.  5,  &lse  declarations  a  misdemeanor,  ii.  616. 
s.  8,  universities  may  substitute  declarations  for  oaths, 

ii.  616. 
s.  9,  declarations  by  churchwardens,  ii.  616. 
s.  10,  as  to  turnpike  trusts,  ii.  616. 
s.  1 1,  on  taking  out  patents,  ii.  617. 
s.  12,  as  to  pawnbrokers,  ii.  617. 
8.  13,  justices  of  peace  not  to  administer  certain  oaths, 

ii.  617. 
8.  14,  declarations  on  the  transfer  of  stock,  ii.  618. 
8.  16,  to  prove  execution  of  wills,  ii.  618. 
8.  17,  in  suits  on  behalf  of  the  crown,  ii.  618. 
.  8.  18,  in  the  form  in  the  schedule,  ii.  618.  . 
s.  21,  persons  making  false  declarations  guilty  of  a 
misdemeanor,  ii.  618^ 
perjury  by  statutes  of  limited  operation,  ii.  619. 

A   A    A    A    X^ 
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coDStroctioii  of  the  5  Elis.  c  9,  ii.  619. 
indictment  on  that  statute,  ii.  620. 

23  Geo.  2,  c.  11,  s.  3,  the  judges  of  assize  may  direct  witnesses  to  be  pro- 
secuted for  perjury  and  assign  counsel,  ii.  621. 
provision  for  the  more  easy  framing  of  indictments,  iL  621. 
such  provisions  ought  to  be  attended  to,  ii.  622. 
indictment,  ii.  622. 

several  persons  not  to  be  joined  in  one  indictment,  ii.  622. 

venue,  ii.  622. 

allegation  of  time,  iL  623. 

necessary  statements,  ii.  624,  et  seq, 

variances,  ii.  624,  et  seq. 

statements  set  out  continuously,  ii.  624. 

stating  election  returns,  ii.  625. 

committee  of  House  of  Commons,  ii.  625. 

proceedings  in  Chancery,  ii.  625. 

ecclesiastical  courts,  ii.  626. 

variance  in  substance  and  effect,  ii.  627. 

matter  sworn  in  a  joint  deposition,  ii.  627. 

variance  in  information,  ii.  628. 

where  equivocal  term  is  used,  ii.  626. 

amendment  of  variances,  ii.  629. 

averment  that  the  complaint  was  heard,  ii.  629. 

before  whom  the  trial  took  place,  ii.  630. 

adjournment  of  a  quarter  sessions,  ii.  630. 

stating  that  the  defendant  was  sworn,  ii.  681. 

"  wilfiilly  and  corruptly,"  ii.  631. 

authority  to  administer  the  oath,  ii.  632. 

statement  of  holding  petty  sessions,  ii.  632. 

of  a  charge  before  a  magistrate,  ii.  633. 

of  an  information  before  a  magistrate,  ii.  633, 

of  making  information  on  oath,  ii.  636. 

in  affidavit  under  an  interpleader  rule,  ii.  636. 

on  a  writ  of  inquiry,  ii.  636. 

before  commissioners  of  bankrupt,  ii.  637. 

indictment  must  state  the  authority  to  administer  the  oath,  ii.  687. 

before  commissioners  of  assessed  taxes,  ii.  638. 

it  must  appear  that  the  oath  was  material,  or  it  must  be  alleged  to  be 
so,  ii.  639. 

imperfect  allegations  of  materiality,  ii.  640,  et  seq. 
of  the  falsity  of  the  matter  sworn,  iL  641. 

materiality  not  necessarily  apparent,  ii.  642. 

apparent  materiality  of  an  affidavit,  ii.  642. 

circumstantial  materiality,  ii.  643. 

assignments  of  perjury,  ii.  643. 

if  bad  in  part  bad  altogether,  ii.  642,  n.  (d). 

fuller  than  the  statement  of  the  defendant,  ii.  643. 

the  assignments  must  be  distinct  and  precise,  ii.  644. 

indictment  must  show  which  of  two  contradictory  depositions  is  fiJse, 
ii.  644. 

of  the  innuendo,  ii.  644. 

gtfod  where  it  fixes  the  meaning  of  what  has  been  previously  alleged, 
ii.  645. 

where  it  may  be  rejected,  ii.  645. 

conclusion  of  the  indictment,  iL  647. 
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the  court  will  in  geoeral  oblige  the  defendant  to  demur  to  a  defective 
indictment,  ii.  647. 

where  not,  ii.  648. 
plea  of  auterfois  €Lcquit,  ii.  648. 
trials  ii.  649. 

quarter  sessions  have  no  jurisdiction,  ii.  649. 

summary  proceedings,  ii.  649. 

where  persons  convicted  practise  as  attornies,  ii.  670. 
emdencBy 

variances,  ii.  624,  et  seq, 

one  witness  not  sufficient,  ii.  649. 

one  witness  and  corroborative  evidence,  ii.  650. 

strong  corroborative  evidence  of  a  single  witness  ts  necessary,  ii.  650.. 

confirmation  as  to  two  out  of  three  assignments,  ii.  650. 

contradictory  oath  of  the  defendant,  ii.  651. 

not  sufficient  without  confirmation,  ii.  652. 

several  witnesses  speaking  as  to  several  assignments,  ii.  653. 

the  rule  applies  to  every  assignment,  ii.  654. 

to  what  part  of  the  case  the  rule  extends,  ii.  654. 

party  prejudiced  by  the  perjury  a  competent  witness,  it.  654. 
but  doubted,  ii.  655. 

prosecutor  competent  after  a  bill  in  Chancery  dismissed,  ii.  655. 

bankrupts'  assignees,  ii.  656. 

witnesft  who  has  before  sworn  the  same  or  is  indicted,  ii.  656. 

chairman  of  the  quarter  sessions,  ii.  656. 

proof  of  defendant  having  sworn  in  substance  and  effect,  ii.  657. 

proof  of  the  whole  of  defendant's  testimony,  ii.  658. 

proof  of  authority  to  administer  oath,  ii.  659. 

acting  as  an  officer  sufficient  prima  facie  evidence,  but  may  be  con- 
tracted, ii.  659. 

authority  to  take  affidavit  in  Insolvent  Court,  ii.  6o9. 

examination  viva  voce  by  a  commissioner,  ii.  659. 

the  oath  must  be  proved  as  alleged,  ii.  660. 

the  place  stated  in  the  jurat,  evidence  that  the  affidavit  was  sworn 
there,  but  not  conclusive,  ii.  660. 

proof  against  a  bankrupt,  ii.  660. 

against  witness  examined  by  commissioners  of  bankrupt,  ii.  661. 

proof  of  oath  in  an  answer  in  Chancery,  ii.  661. 

proof  of  materiality,  ii.  662. 

evidence  of  a  deceased  witness,  ii.  662. 

proof  of  nisi  prius  record,  ii.  662. 

officer's  minute  of  verdict  evidence  of  the  trial,  ii.  662, 

notice  of  set-off  not  evidence  of  action  pending,  ii.  663. 

proof  of  trial  of  an  appeal,  ii.  663. 

amended  bill  in  Chancery  evidence  of  original,  ii.  663. 

copy  of  a  bill  in  abbreviations  insufficient,  ii.  663. 

proof  of  taking  the  freeholder's  oath,  ii.  664. 

that  a  defendant  in  a  cause  waa  examined,  ii.  664. 

affidavit  of  marksman  inadmissible,  unless  it  is  proved  to  have  been 
read  over,  sec^,  if  made  by  a  party  who  can  write,  ii.  664. 

evidence  confined  to  persons  named  in  assignments,  ii.  665. 

evidence  of  partnership,  ii.  665. 

declaration  of  an  agent,  when  admissible,  ii.  665. 

parol  evidence  to  add  to  a  deposition  inadmissible,  ii.  665. 

conviction  before  justices,  when  inadmissible,  ii.  666. 

evidence  of  the  corrupt  intent  of  the  defendant,  ii.  666. 
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defence,  ii.  666. 
general  expressions  in  one  answer  expluned  by  another  answer, 

ii.  666. 
it  is  no  defence  that  an  affidavit  has  a  defective  jurat,  ii.  667. 
or  that  the  affidavit  has  not  been  used,  ii.  667. 
or  that  the  affidavit  has  a  defective  title,  ii.  668. 
verdict,  ii.  668. 

proof  on  prosecution  for  subornation  of  perjury,  ii.  668. 
punishment  of  perjury  and  subornation,  ii.  669. 
conviction  for  renders  incompetent,  ii.  670. 
summary  proceeding  against  attornies,  ii.  670. 
indictment  for  perjury  does  not  lie  against  an  insolvent  for  omissioiis 

in  his  schediue,  ii.  671. 
indictments  for  false  answers  to  the  questions  under  the  Reform  Act, 

ii.  671,  672. 
indictment  for  falsely  swearing  to  qualification  of  a  member  of  Par- 
liament, ii.  672. 
against  a  magistrate  for  administering  unlawful  oaths,  ii.  673. 
PERMITS, 

forged,  ii.  461. 
PERSON, 

robbery  from,  i.  867. — See  tit.  Robbery. 

stealing  from  under  circumstances  not  amounting  to  robbery,  i.  868, 
ii.  132. 
1  Vict.  c.  87,  8.  5,  ii.  132. 

principals  in  the  second  degree  and  accessories,  ii.  132. 
the  indictment  need  not  negative  force  and  fear,  and  the  existence  of 

it  is  no  answer  to  the  charge,  ii.  133. 
the  thing  stolen  must  be  completely  removed  from  the  person,  iL  133. 
PERSONATION, 

false,  ii.  639. — See  tit.  False  Personation. 
PETIT  TREASON, 

to  be  deemed  to  be,  and  treated  as  murder,  i.  513. 
PHYSICIAN, 

murder  by,  i.  495,  et  seq, 
mala  praxis  of,  whether  indictable,  ii.  277. 
PICK-LOCK  KEYS, 

having  them  in  possession  with  felonious  intent,  i.  49. 
PICK-POCKET, 

ducking,  death  by,  only  manslaughter,  i.  582. 
PIGEONS, 

larceny  of,  ii.  83.  86. 
PILLORY, 

punishment  of  abolished,  i.  133,  n.  (o). 
PILOT, 

fraudulently  retaining  anchors,  cables,  &c.  cut  from  or  left  by  shipsy 

11.  2/0. 
perjury  respecting  pilotage,  ii.  611. 
PIRACY, 

at  common  law,  i.  94. 

not  punishable  till  the  28  Hen.  8,  i.  94. 
no  felony  under  that  statute,  i.  94. 
as  to  corruption  of  blood,  i.  94. 
by  the  11  &  12  Wm.  3,  i.  94. 

acts  done  under  the  commission  of  a  foreign  state,  i.  94. 
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18  Geo.  2,  c.  30,  i.  94. 

piracy  under  an  enemy's  commission,  i.  94. 

persons  convicted  under,  when  not  triable  for  high  treason,  i.  95. 
n.  (e). 
commanders,  seamen,  &c.  running  away  with  ships,  or  yielding  voluntarily, 

&c.,  or  confederating,  i.  95. 
attempting  to  corrupt  the  crew,  &c.,  or  putting  force  upon  the  com- 
mander, i.  95. 
forcibly  entering  merchants'  ships,  and  destroying  goods,  i.  95. 
trading  with  pirates,  furnishing  them  with  ammunition,  &c.,  i.  95. 
dealing  in  slaves  on  the  high  seas,  &c.,  i.  96. 
1  Vict  c.  88,  i.  96. 
6.  2,  piracy  where  murder  attempted,  i.  96. 
8.  3,  in  other  cases,  i.  96. 
8.  4,  of  accessories,  i.  96. 
of  piracy  at  common  law,  i.  97,  n.  (k), 
cases  of  piracy,  i.  97,  ei  seg. 

case  on  11  &  12  Wm.  3,  making  a  revolt  in  a  ship,  i.  97. 
adhering  to  the  King's  enemies,  i.  98. 
receiving  stolen  anchors,  i.  99. 
of  accessories,  i.  99. 

declared  principals  by  the  8  Geo.  1,  i.  99. 
receiving  and  abetting  a  pirate  within  a  county,  i.  100. 
place  where  the  offence  may  be  committed^  i.  100. 

offences  to  be  tried  in  the  places  limited  by  commission,  t.  100. 
concurrent  jurisdiction  of  the  common  law  and  admiralty  in  Milford 

Haven,  i.  100. 
high  and  low  watermark,  i.  101. 
general  rules,  i.  101. 

shooting  from  the  land  and  killing  on  the  sea,  i.  102. 
striking  upon  the  high  seas,  and  death  upon  shore  after  reflux,  i.  102. 
39  Geo  3,  c.  37,  i.  102. 

of  felonies  created  by  statute  subsequent  to  27  Hen.  8,  i.  102. 
m  whcU  court  to  he  tried,  i.  102. 

times  for  holding  the  court,  i,  103. 

ofRences  committed  on  the  seas,  &c.,  triable  in  any  of  his  Majesty's 
islands  by  commission,  &a,  i.  103. 
7^8  Creo.  4,  c.  28,  and  9  Geo.  4,  c.  31,  offence^  committed  within  the 
jurisdiction  of  the  admiralty  liable  to  the  same  punishments,  &c.  as  if 
committed  upon  the  land,  i.  104. 
4  &  5  Wm.  4,  c.  36,  Central  Criminal  Court  may  try  offences  committed 
within  the  jurisdiction  of  the  Admiralty,  i.  104. 
PLACE, 

laid  in  indictment,  proof  of,  ii.  800,  801. 
where  offence  is  not  local,  ii.  800. 
where  it  is  local,  ii.  800,  801. 
PLAGUE, 

persons  affected  with,  going  abroad  and  affecting  others,  i.  107. 
qvutrCy  whether  in  any  case  murder,  i.  107, 108. 
PLANTS, 

stealing  or  destroying,  &c.,  apprehending  whilst,  i.  737. 
destroying,  &c.,  ii.  576. 
PLATE, 

forgery  in  respect  of  stamping,  ii.  436. 439.  446. 
PLAY, 

obscene,  performance  of,  indictable,  L  233,  n.  {x). 
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players  indictable  as  an  unlawful  assembly  and  riot,  L  267,  n.  (g). 
playhouses,  when  a  nuisance,  i.  324. 
regulations,  &c.,  concerning,  i.  324. 
PLEA, 

of  autrefois  acquit^  i.  829,  et  seg. — See  tit.  Autrefois  AcquiT. 
POISON, 

laid  by  several,  and  taken  in  the  absence  of  all,  all  are  prindpals  in  the 

murder,  i.  28. 
murder  by,  i.  507. 

evidence  in  eases  of  poisoning,  i.  569. 

administering  under  the  1  Vict.  c.  85,  to  procure  miscarriage  of  a  woman, 
i.  671. 
with  intent  to  murder,  i.  721.  733. 
in  Scotland  under  the  10  Geo.  4,  c.  38,  i.  748. 
POLICEMEN, 

murder  o(  i.  533. 
POLYGAMY.— See  tit.  Bigamy. 
PORTERAGE, 

act  for  regulating  in  London,  39  Geo.  3,  c.  58,  is  cumulative,  ii.  301. 
POSSE  COMITATUS, 
neglecting  to  join,  i.  91. 
raising,  when  not  a  riot,  i.  266. 
POST-OFFICE, 

1  Vict.  c.  36,  8.  25,  opening  or  delaying  letters,  ii.  205. 

8.  26,  embezzling  letters  or  packets,  ii.  206. 
s.  27,  stealing  contents  out  of  letters,  ii.  206. 
s.  28,  stealing  letter  bags,  &c.,  sent  by  mail,  ii.  206. 
s.  29,  stealing  letter  bags,  &c.  sent  by  packets,  ii.  206. 
8.  30,  receiving  property  ^ent  by  the  post  and  stolen  or 

embezzled,  ii.  206. 
s.  31,  fraudulently  retaining,  or  secreting  letters,  ii.  206. 
8.  32,  stealing  printed  votes  of  Parliament,  &c.  ii.  207. 
s.  35,  principals  in  second  degree  and  accessories,  IL  207. 
s.  36,  endeavouring  to  procure  the  commission  of  an  ofience 

against  the  post-office  acts,  ii.  207. 
8.  37,  venue,  ii.  207* 
8.  39,  Admiralty  jurisdiction,  ii.  208. 
s.  40,  property,  how  to  be  laid,  ii.  208. 
s.  41,  punishments,  ii.  209. 

s.  42,  hard  labour  and  solitary  confinement,  ii.  209. 
8.  47,  interpretation  clause,  ii.  209. 
8.  48,  to  what  places  the  act  extends,  iL  212. 
embezzling,  he,  part  of  a  bank  note,  &c.,  ii.  212. 
sufficient  to  prove  that  the  prisoner  acted  in  the  capacity  charged  in 

the  indictment,  ii.  212,  213. 
bill  of  exchange  is  a  warrant  for  payment  of  money  within  7  Geo.  3, 

c.  50,  ii.  213. 
an  unstamped  draft  not  a  draft  for  payment  of  money  within  7  Geo.  3, 

c.  50,  ii.  214,  et  seg, 
paid  notes  of  a  country  bank,  ii.  216. 
person  acquitted  as  **  a  sorter  and  charger,"  cannot  be  convicted  as 

a  person  "  employed  in  the  business"  of  the  post-office,  ii.  216. 
points  as  to  the  description  of  the  letter,  and  of  the  bills  secreted, 

ii.  216,  217. 
evidence — ^post-office  marks,  ii.  217. 
secreting  letter,  with  intent  to  embezzle  the  postage,  ii.  217. 
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stealing  letters  by  persons  not  employed  in  the  post-office,  ii.  218. 
by  persons  employed  in  the  post-office,  ii.  218. 
case  of  obtaining  the  bag^  from  the  post-office  by  fraud,  ii.  218. 
case  of  letter  carrier  taking  letters  oat  of  the  office,  intending  to 

deliver  them,  but  embezzle  the  postage,  ii.  219. 
receiving  house,  ii.  220. 
stealing  out  of  a  post-office,  ii.  220. 
pigeon  holes  in  a  post-office,  ii.  220. 

construction  of  the  52  Geo.  3,  as  to  the  terms  ^^  entrusted  in  conse- 
quence of  such  employment,**  and  ^'whilst  so  employed,"  ii.  221. 
a  draft  on  unstamped  paper  may  be  received  in  evidence  to  prove 
the  stealing,  ii.  221. 
forgery  of  hand  of  receiver-general  of,  ii.  468. 
POST-OFFICE  MARKS, 

when  and  of  what  evidence,  ii.  217.  723. 
forgery  of,  ii.  468. 
POUNDBREACH, 

whether  indictable,  i.  411. 
POWER  OF  ATTORNEY, 

is  a  deed,  ii.  497. 
PREAMBLE, 

reciting  particular  mischief,  ii.  713. 
PREFINES, 

forgery  of  the  hand  of  receiver  of,  ii.  415.  469. 
PREGNANT  WOMEN, 

he  who  counsels  to  murder  the  child  is  accessory  to  the  murder,  i.  85. 
murder  in  attempting  to  procure  abortion,  i.  540. 
administering  poison,  &c.,  to  procure  miscarriage,  i.  671. 
PRESS, 

power  to  impress  seamen,  i.  613. 

killing  on  flight  of  party  impressed,  i.  643. 
PRINCIPAL, 

in  the  first  degree,  i.  26. 
in  the  second  degree,  i.  26. 

termed  aider  and  abettor,  i.  26, 

sometimes  accomplice,  i.  26. 
formerly  considered  accessory  at  the  fact,  i.  26, 

and  not  triable  till  principal  convicted,  i.  26. 
must  be  charged  with  being  present  aiding  and  abetting,  i.  31.. 
how  far  he  must  be  present  at  the  commission,  i.  26,  27. 

what  shall  constitute  such  presence,  i.  26,  et  seq, 
there  must  be  some  participation,  i.  27. 
all  present  principals,  though  one  only  acts,  i.  27. 
must  be  near  enough  to  assist,  i.  27,  28. 
throwing  goods  out  of  window  to  an  accomplice,  i.  28. 
how  he  differs  from  an  accessory  before  the  fact,  i.  31. 
by  means  of  an  innocent  agent,  i.  28. 

contra^  a  guilty  one,  i.  28. 
in  a  crime  done  in  prosectUion  of  same  unUxwfid  purpose  by  several^ 
i.  29. 
where  there  is  a  general  resolution  against  all  opposers,  i.  29. 
indictment  against,  i.  30. 
trial  and  punishment  o^ 
in  burglary,  i.  841. 
in  sacrilege,  i.  845. 
in  liousebreaking,  i.  848. 
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in  stealing  in  a  dwelling-house,  i.  859. 

in  breaking,  &c.,  and  stealing  in  buildings  within  the  cartilage, 

i.  860. 
in  breaking,  &c.  shops,  &c.,  and  stealing  therein,  L  866. 
in  robbery,  i.  868. 
in  larceny,  ii.  128. 
in  stealing  from  the  person,  ii.  132. 
in  stealing  horses,  cows,  sheep,  &c.,  ii.  134. 
in  stealing  and  destroying  deer,  ii.  144. 
in  taking,  &c.  fish,  iL  149. 
in  plundering  shipwrecked  vessel,  ii.  151. 
in  larceny  by  servants,  &c.,  ii.  166. 
in  embezzlement,  ii.  191. 
in  arson,  ii.  554.  568. 
in  maiming  cattle,  ii.  573. 
the  same  person  may  be  a  principal  and  an  accessory  in  the  same  fdony, 
i.  31. 
he  may  not  be  charged  as  both  in  one  indictment,  L  31,  n.  (/), 
a  man  may  be  indicted  as,  afler  an  acquittal  as  accessory,  L  31,  n.  {g), 
all  are  principals  in  a  riot,  i.  269. 
PRISON  BREAKING.— See  also  tit.  Rescue  and  Esgafb. 
definition  of,  i.  427. 
felony  at  common  law,  i.  427. 
by  the  1  Ed.  2,  st.  2,  i.  427. 

what  is  a  prison  within  the  act,  i.  427. 
of  the  regularity  of  the  imprisonment,  i.  427. 

of  the  nature  of  the  crime  for  which  the  party  was  imprisoned,  i.  428. 
of  the  nature  of  the  breaking,  i.  429. 
proceedings  for,  i.  430. 

indictment,  evidence,  and  punishment,  L  430. 
where  the  party  breaking  prison  is  a  convicted  felon,  i.  431. 
by  convicts  in  the  Millbank  Penitentiary,  i.  431.  448.  449. 
PRISONERS'  COUNSEL  ACT,  ii.  813. 
entitled  to  copies  of  depositions,  ii.  813. 
cases  relating  to,  ii.  816. 
entitled  to  full  defence  by  counsel,  iL  814. 
cases  relating  to,  ii.  814. 
PRIVATE  PERSONS^ 

suppression  of  affrays  by,  i.  293,  294. 

as  to  their  right  to  enter  with  force  when  they  have  legal  title,  i.304, 305. 
bringing  felons  to  justice,  killing,  i.  534. 
authority  of  to  arrest,  &c.,  in  cases  of  felony,  i.  534.  593. 
in  cases  of  attempts  to  commit  felony,  i.  594. 
PRIVILEGED  COMMUNICATIONS, 

between  client  and  attorney  or  counsel,  ii.  902. 
rule  confined  to  legal  advisers,  ii.  903. 
arbitrator,  ii.  903. 
interpreter,  agent,  clerk,  ii.  904. 
attorney  not  consulted  as  such,  ii.  904. 
person  consulted  as  attorney  not  being  such,  ii.  904. 
where  two  parties  employ  the  same  attorney,  ii.  904.' 
what  sort  of  communications  between  attorney  and  client  are  pri- 
vileged, ii.  905,  et  seq. 
the  rule  correlative  with  that  which  governs  the  summary  jurisdiction 

of  the  Courts  over  attorneys,  ii.  906. 
the  privilege  extends  to  all  knowledge  however  obtained,  ii.  906. 
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attorney  not  allowed  to  produce  documents  deposited  with  him 

by  his  client,  ii.  906,  907. 
what  counsel  may  decline  to  answer,  ii.  908. 
as  to  what  facts  an  attorney  may  be  examined,  ii.  908. 
communications  between  attorney  and  client  not  privileged,  if 

not  professional,  ii.  910. 
cross-examination  of  an  attorney,  iL  910. 
informers,  ii.  910. 

agent  of  government  or  police,  ii.  910. 
official  communications,  ii.  911. 
questions  contrary  to  state  policy,  ii.  911. 
transactions  of  privy  councU,  ii.  911. 
evidence  before  grand  jury,  ii.  911,  912. 
speeches,  &c.,  in  the  House  of  Commons,  ii.  912. 
PRIVY  COUNCIL, 

transactions  in,  not  to  be  stated  in  evidence,  ii.  911. 
PRIZE-FIGHTING, 
death  by,  i.  638. 
PRIZE-MONEY, 

forgery,  8cc.  to  obtain,  ii.  473,  et  sea,  540. 
PROBATE,      • 

the  seal  of  the  court  proves  itself,  ii.  809. 

unrepealed,  generally  conclusive  evidence  of  the  validity  of  will,  ii.  809. 
but  not  so  on  an  indictment  for  forging  a  wiU,  ii.  809. 
PROCESS.— See  tit.  Arrest. 

obstructing  process,  i.  408,  et  seq. 

opposing  arrest  upon  criminal  process,  i.  408. 
giving  assistance  to  persons  pursued  on  suspicion  of  felony,  i.  408. 
m  places  of  supposed  privilege,  i.  409. 
as  to  the  lawfulness  of  the  arrest,  i.  409. 
by  rescue  of  the  party  arrested,  i.  410. 
by  rescuing  goods  distrained,  poundbreach,  &c.,  i.  411* 
PROPERTY, 

real  or  personal,  damaging,  ii.  595. 
PROSECUTION, 

commencement  of,  what,  and  how  proved,  i.  471. 
PROMISSORY  NOTE, 

forgery,  &c.,  in  respect  of,  ii.  495. — See  tit.  Forgery. 
PROVISIONS, 

unwholesome,  selling,  i.  109.  ii.  275. 
enhancing  the  price  of,  i.  168,  et  seq, 
undue  abatement  of  their  value,  i.  173. 
PUBLIC  BOOKS, 

entries  in,  when  evidence,  and  how  proved,  ii.  811,  816. 
PUBLIC  COMPANIES, 

forgery,  &c.  relating  to  stocks  of,  ii.  417,  et  seq. — See  tit  Forosrt* 
PUBLIC  FUNDS, 

forgery,  &c.,  relating  to,  ii.  417,  et  seq. — Sec  tit.  Forosrt. 
PUBLIC  HEALTH, 

offences  affecting,  i.  107,  et  seq, 
PUBLIC  OFFICERS.— See  tit  Officers. 
PUBLIC  WORSHIP, 

disturbance  of,  i.  299,  et  seq. — See  tit.  Disturbance. 
PUNISHMENT.— See  the  Titles  of  the  respective  Offences. 

of  felonies,  not  punishable  by  any  statute  except  7  &  8  Geo.  4,  e.  28,  i.  38, 
and  i.  65,  n.  (t). 
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what  felonies  only  shall  be  capital,  7  hS  Geo.  4,  c.  28,  s.  7,  Appendix  rf 
Statutes. 

of  person  under  sentence,  iL  128. 

of  accessories,  &c.,  i,  39. 

of  Admiralty  offences,  i.  104. 

endurance  of,  shall  have  the  effect  of  a  pardon,  ii.  976. 
PURPORT, 

the  word,  what  it  imports  in  an  indictment,  ii.  379,  ei  seq. 

d 
QUAKERS, 

marriages,  i.  216. 

why  excluded  from  giving  evidence,  ii.  592. 

affirmations  o^  when  admissible,  ii.  692. 

^      by  the  9  Geo.  4,  c.  16,  admissible  in  aU  cases,  criminal  as  well  as 

civil,  ii.  972. 
false  affirmations  oi;  ii.  606,  607. 
QUARANTINE, 

neglecting,  i.  106,  et  seq. 
26  Geo.  2,  c.  6. 

disobedience  to  order  of  council  under,  indictable,  i.  106. 
6  Geo.  4,  c  78,  i.  106. 

penalty  on  masters  and  others  quitting  vessels  or  permitting 
others,  &c.,  or  not  conveying  them  to  the  appointed  places, 
i.  106. 
persons  coming  in  such  vessels,  or  going  abroad  and  quitting 

them  before  discharged,  &c.,  i.  106,  106. 
penalty  on  officers  and  others  embezzling  the  goods  performiog 
quarantine,  or  neglecting  or  deserting  their  duty,  on  giving 
false  certificates,  £c.,  i.  106. 
publication  of  orders  in  council  in  London  Gazette  sufficient 

notice,  i.  106. 
evidence  of  the  place  from  which  vessel  came,  &c.,  i.  107. 

of  having  been  directed  to  perform  quarantine,  i.  107. 
of  liability  to  quarantine,  i.  107. 
forgery  of  certificates,  ii.  484. 
perjury  relating  to,  ii.  611. 
QUARTER  SESSIONS, 

jurlsdicUon  o(  see  the  6  &  6  Vict.  c.  38,  in  the  Appendix  of  Statutes. 


R. 

RABBITS, 

larceny  of,  ii.  86. 

taking  in  a  warren,  ii.  146. 
RAPE, 

definition  of  the  offence,  i.  673. 

punishment  of  by  the  4  &  6  Vict.  c.  56^  i.  673. 

aiders  and  accessories,  i.  676.  691. 

persons  capable  of  committing,  i.  676. 

persons  on  whom  it  may  be  committed,  i.  677. 

rape  by  passing  for  a  woman's  husband,  i.  677. 

carnal  knowledge  necessary  to  constitute,  i.  678,  et  seq* 

penetration,  i.  678. 

rupture  of  the  hymen,  i.  679. 
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emissio  seminU,  i.  679,  et  seq, 

proof  of  carnal  knowledge  under  9  Greo.  4,  c.  31,  i.  682. 

cases  on  tbat  statute,  i.  682,  et  seq. 

Indictment,  i.  686.  et  seq, 

party  ravished  a  competent  witness,  i.  688. 

her  credibility,  how  to  be  left  to  the  jury,  i.  688. 
her  complaints,  when  admissible,  i.  689. 
not  the  particulars  of  them,  i.  689. 
when  she  is  dead  or  absent,  i.  689,  690. 
her  character,  i.  690. 

great -caution  to  be  used  on  the  trial,  i.  691. 
punishment  of  accessories,  i.  691. 
assault  with  intent  to  ravish,  i.  692. 
carnal  knowledge  of  female  children,  i.  693. 
by  an  infant,  i.  3. 
indictment  for  attempt  to  commit,  need  not  negative  the  commission, 

i.  47. 
murder  by,  i.  505. 
REBELS, 

excuse  for  joining,  what  may  be,  i.  17. 
RECEIPT, 

forgery  of. — See  tit  Forgest,  ii,  496,  503,  et  seq. 
RECEIVERS, 

at  common  law  receiving  stolen  goods  only  a  misdemeanor,  ii.  237. 
a  felony  by  the  7  &  8  Geo.  4,  c.  29,  s.  54,  ii.  237. 
a  misdemeanor,  where  the  original  ofience  ia  so,  ii.  237. 
place  of  trial,  ii.  238. 

punishment  where  the  original  offence  is  punishable  by  summary 
conviction,  ii.  238. 
proceeding  against  receiver,  though  principal  not  convicted,  ii.  237. 
distinction  between  receiver  and  principal  thief,  ii.  239, 240, 241. 
a  person  may  be  indicted  for  receiving  goods  stolen  by  persons  unknowo, 

ii.242. 
indictment  for  receiving  stolen  goods,  ii.  242,  et  eeq. 

it  is  sufficient  to  state  the  conviction  without  the  attainder  of  the 

principal,  ii.  243. 
need  not  state  time,  place,  &c.,  ii.  242,  et  seq* 
indictment  need  not  name  the  principal,  ii.  243. 
indictment  against  several  receivers  stating  the  goods  to  have  been  stolen 

by  an  evil  disposed  person,  ii.  244. 
separate  receivers  may  be  tried  together  with  the  principal,  ii.  245. 
what  counts  may  be  joined,  ii.  245,  246. 
what  constittttei  a  receiving  at  common  law,  ii.  247. 

under  the  statute,  ii.  247. 
some  evidence  necessary  that  the  goods  were  stolen  by  another  person, 

ii.  247,-248. 
what  is  such  evidence,  ii.  248. 
where  goods  are  alleged  to  have  been  received  from  A.,  it  must  be  so 

proved,  ii.  248. 
not  so  where  there  is  a  count  for  a  substantive  felony,  ii.  249. 
upon  a  joint  charge  a  joint  receipt  must  be  proved,  ii.  249. 
servant  receiving  by  the  direction  of  his  master,  ii.  249. 
«"    the  thing  received  may  be  stated  under  a  different  denomination  from 
that  stolen,  ii.  250. 
proceeds  of  stolen  notes,  ii.  250. 
evidence  6f  guiky  knowledge,  ii.  251. 


1 


1102  INDEX. 

RECElVER^^-conHnued. 

other  receipts  of  stolen  property^  ii.  25 1,  262. 

of  the  principal's  conviction,  ii.  252. 
principal  felon  a  witness,  ii.  258. 

receiver  may  controvert  the  guilt  of  the  principal,  Ii.  253. 
atUerfois  acquit^  plea  o^  ii.  253. 
accessories,  ii.  243. 
restitution  of  stolen  property,  ii.  253. 
of  unlawfully  receiving  tackle  or  goods  cut  from  or  left  by  ships,  iL  270, 

271. 
receivers  of  cargo,  goods,  &c.  stolen  on  the  Thames,  ii.  272. 
RECORDS, 

stealing,  ii.  73. 

proof  and  effect  of,  ii.  806,  et  seq. 
amendment  of,  under  9  Geo.  4,  c.  J5,  ii.  798. 
forging  or  altering,  ii.  414. 
RECOVERY, 

suffering  in  name  of  party  not  privy  thereto,  ii.  543. 
REGISTRY 

acts,  forgery  in  respect  of,  ii.  491. 
perjury  in  respect  of,  ii.  612. 
of  vessels,  perjury  in  respect  to,  ii.  611. 
REGRATING, 

nature  of  the  offence,  i.  168. 

statutes  on  the  subject  repealed,  i.  168. 

offence  still  punishable  at  common  law,  i*  168. 
enhancing  the  price  of  hops,  i.  170. 
indictment  and  punishment,  i.  178. 
RELIGIOUS  ASSEMBLIES, 

contemptuously,  &c.,  disquieting  or  disturbing,  L  300,  et  seq. 
REQUEST, 

for  the  delivery  of  goods,  &c.,  forgery  o(  ii.  496. 
cases  as  to  such  requests,  ii.  527,  et  seq^ 
RESCUE. — See  tit.  Pjuson-brxaking  and  EscAns. 

obstructing  process  by  rescue  of  party  arrested,  L  410. 
rescuing  goods  distrained,  i.  411. 

freeing  another  from  arrest  or  imprisonment,  i.  433,  et  seq. 

sort  of  prison,  i.  433. 

of  miprisonment  and  breaking,  i.  433. 
a  rescuer  may  be  guilty  of  high  treason,  i.  433. 
rescuing  from  Court,  i.  762. 

breaking  a  prison  is  not  a  felony,  unless  the  prisoner  escape,  L  434. 
proceedings  against  rescuers,  i.  434. 
indictment,  i.  434. 
punishment,  i.  434. 
aiding  a  prisoner  to  escape,  i.  435. 

statutes  respecting  the  rescuing  of  prisoners  or  aiding  them  to  esciqpe, 
i.  436,  et  seq, 
25  Geo.  2,  rescuing  person  in  custody  for  murder,  i.  436. 

rescuing  the  body  of  a  murderer,  after  execution,  i.  436. 
4  &  5  Vict,  escape  of  persons  sentenced  by  a  court  martial,  L  436. 
52  Geo.  3,  aiding  the  escape  of  prisoners  of  war,  i.  437. 
16  Geo.  2,  aiding  a  prisoner  convicted  or  committed  for  treaaon  or 
felony  to  escape,  i.  437,  438. 

confined  for  debt,  L  438. 
conveying  any  disguise  or  instruments  into  prison  to  aid  escapes, 
i.  438. 
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assisting  persons  charged  with  treason  or  felony  in  attempt  to 

escape  from  constable,  &c.,  kc.,  i.  439. 
limitation  of  prosecutions,  i.  439. 
persons  ordered  for  transportation  under  this  act,  and  returning, 

&c.,i.  439. 
cases  on  the  construction  of  the  act,  i.  439. 

a  commitment  on  suspicion  not  within  it,  i.  439. 

the  statute  does  not  extend  to  cases  where  an  actual  escape 

is  made,  i.  440. 
where  the  prisoner  has  been  pardoned  on  condition,  he., 

i.  440. 
where  the  party  does  not  know  the  prisoner's  offence,  i.  440. 
indictment  on  the  statute,  i.  440. 
evidence  of  prisoner's  conviction,  i.441. 

4  Geo.  4,  c.  64,  conveying  any  disguise,  arms,  8cc.,  a  su£Bcient  intent 

to  aid,  &c.  an  escape,  i.  440. 
assistrag  any  prisoner  to  escape,  felony,  i.  440. 
trial  and  evidence,  i.  440. 

5  Geo.  4,  c.  84,  rescuing  or  aiding  escape  of  persons  ordered  to  be 
transported  from  custody  of  overseer,  &c.,  i.  441. 

of  persons  under  sentence  of  transportation,  i.  442,  et  seg.  i.  446. — See 

tit.  Transportation. 
of  persons  from  the  Mllbank  Penitentiary,  i.  448. 
RESTITUTION, 

of  stolen  property,  ii.  130. 

of  property  received- with  guilty  knowledge,  ii.  253. 
of  property  obtained  by  false  pretences,  ii.  318. 
RESURRECTION-MEN,  i.  464.— See  tit.  Dead  Bodies. 
REVENUE  LAWS, 

ofiences  against,  i.  Ill,  et  seq. 
smuggling,  i.  111. 

definition  of,  i.  111. 
3&4  Wm.4,  c.  50,  i.  111. 

repeal  of  previous  laws,  i.  111. 
3  &  4  Wm.  4,  c.  53,  s.  8,  vessels  not  bringing  to  may  be  fired  at, 

i.  111. 
s.  32,  vessels,  &c.,  may  be  seized,  i«  1 12. 
s.  34,  officers  may  go  on  board  and  search  ves- 
sels, i.  112. 

the  person,  when,  i.  1J2. 
8.  38,  officers  may  enter  houses,  when,  i.  113. 
8.  40,  officers  may  detain  carts,  &c.,  i.  113. 
8.  52,  persons  escaping  may  afterwards  be  de- 
tained, i.  113. 
8.  53,  penalty  for  making  signals  to  smugglers, 

i.  113,  114. 
s.  54,  proof  of  not  being  a  signal  to  lie  on  de- 
fendant, i.  114. 
s.  55,  any  one  may  prevent,  &c.,  signals,  i.  115. 
s.  56,  penalty  on  persons  resisting  officers,  or 

rescuing,  &c..  goods,  i.  115. 
s.  58,  three  or  more  persons  armed  with  fire- 
arms and  other  offensive  toeapans,  and  assem- 
bled for  purpot^e  of  assisting  the  landing,  kc., 
guilty  of  felony,  i.  115. 
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REVENUE  LAWS— con^niMd. 

3  &  4  Wm.  4,  c.  5S,  b.  59,  persons   shooting  at  any  boat,  kc^  or 

wounding    officers,    &c.y    guilty    of  feloDj, 
after  a  fire  from  officers  without  hoisting 
i.  1 15. 
signal,  not  malicious  so  as  to  be  within 
the  act,  i.  118. 
8.  60,  any  person  in  company  with  four  others, 
&c.,  found  with  goods  liable  to  forfeiture,  and 
carrying  offensive  weapons,  &C.,  or  disgdsed, 
guilty  of  felony,  i.  116. 
s.  61,  persons  assaulting  officers  transportable, 

L  116. 
s.  77,  offences  on  the  seas  to  be  deemed  to  hsYe 
been  committed  at  the  place  where  the  of« 
fender  is  taken,  i.  1 16. 
s.  1 12,  indictments  to  be  preferred  by  order  of 

the  commissioners,  i.  117. 
s.  114,  anus  probandi  as  to  payment  of  duty  on 

persons  claiming  goods  sold,  i.  117. 
s.  116,  averment  of  certain  matters  sufficient  till 

contrary  proved,  i.  117. 
8.  117,  persons  employed  to  prevent  smuggling 

to  be  deemed  duly  employed,  L  117. 
s.  1 18,  vivd  voce  evidence  of  being  officer,  L 117. 
s.  120,  time  for  commencing  prosecutions,  L 117. 
s.  122,  indictments  may  be  tried  in  any  county, 
i.  118. 
what  a  malicious  shooting  at  a  vessel,  i.  118. 
what  are  offensive  weapons,  i.  1 18,  1 19. 
what  an  assembling,  i.  120. 
indictment  need  not  state  the  signal  to  have  been  made  between  21st 

September  and  1st  April,  i.  114. 
as  to  stating  the  officers'  duty,  i.  1 12. . 
killing  by  firing  at  smugglers  to  make  them  bring  to,  i.  644. 
assauuing  officers,  &c.,  indictable  at  common  law,  i.  111. 

count  for  common  assault  not  triable  in  a  foreign  county,  i.  120. 
officers  of  customs,  &c,  taking  bribes,  i.  156. 

or  midung  collusive  seizures,  L  155. 
REWARD, 

taking,  for  helping  to  the  discovery  of  stolen  goods,  i.  132,  ii.  254. 

the  principal  felon  may  be  witness,  ii.  255. 
advertising,  for  return  of  stolen  property,  made  liable  to  a  penalty, 
ii.  255. 
RICKS, 

setting  fire  to,  ii.  56S, 
RING-DROPPING, 

larceny  by,  ii.  46,  ei  seq. 

it  is  felony  to  aid  and  assist  a  person  unknown  to  obtain  money  by^ 
i.  28. 
RINGING  THE  CHANGES, 

an  uttering  of  counterfeit  coin,  within  the  15  Geo.  2,  i.  78. 
RIOT.— See  tit.  Unlawpul  Asssmblt. 
definition  of,  i.  26S. 
women  are  punishable  for,  i.  272. 

but  not  infants  under  the  age  of  discretion,  i.  272. 
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BlOT-'ConHnued. 

when  the  law  aathorizes   force,    an    assembling   will  not  be  riotous, 

i.  266. 
how  far  the  object  must  be  of  a  private  nature,  i.  267. 
as  to  the  degree  of  violence  or  terror,  i.  267. 
the  legality  of  the  act  intended  is  not  material,  if  there  be  violence  and 

tumult,  i.  268. 
how  far  the  violence  and  tumult  must  be  premeditated,  i.  268. 
though  the  parties  assemble  for  an  innocent  purpose,  they  may  afterwards 

be  guilty  of  a  riot,  i.  268,  269. 
any  one  taking  part  in  a  riot  is  a  rioter ;  all  are  principals,  i.  269. 

7  &  8  Geo.  4,  c.  30,  s.  8. 
rioters  pulling  down,  &c.,  churches,  houses,  mills,  &c.,  i.  269. 
pulling  down  buildings  used  for  trades  and  manufactures,  i.  269. 
engines,  &c.,  for  working  mines,  i.  270. 

where  rioters  desist  from  demolishing  of  their  own  accord,  i.  270. 
where  they  are  interrupted  by  constables,  &c.,  i.  270. 
the  beginning  to  puU  down  must  be  with  intent  to  demolish  the  whole 

house,  i.  271. 
some  part  of  the  freehold  must  be  destroyed,  i.  271. 
destroying  by  fire,  i.  271. 
difference  between  a  riot  and  unlawful  assembly,  i.  273. 

33  Geo.  3,  c.  67,  i.  271. 

seamen  preventing  the  loading  of  vessels,  i.  271. 
suppression  of  riots,  i.  286. 

by  common  law,  i.  285,  286. 

by  statutes,  i.  287. 
indictment  for,  and  trial,  i.  287. 
punishment  for,  i.  289. 
killing  by  officers  in,  i.  667. 
conspiracy  to  commit,  ii.  681. 
RIVERS, 

considered  as  highways,  i.  378. 

nuisances  and  obstructions  to,  within  the  same  principle  as  those  to  high- 
ways, i.  378. 
stiU  highways,  though  the  course  changed,  i.  378. 

effect  of  an  act  to  change  the  course,  on  a  towing  path,  i.  346. 
public  not  entitled  to  a  towing  path  at  common  law,  i.  378. 
soil  of,  whose  it  is,  i.  378. 

how  the  public  right  to  use  a  river  may  be  destroyed,  i.  378. 
flowing  of  the  tide  prima  facie  evidence  that  the  river  is  public,  i.  378. 
obstructions  on  public  rivers,  i.  379. 

cases  which  have  and  have  not  been  held  so,  i.  379,  et  seq. 
where  owners  of  adjacent  lands  may  raise  the  banks  of  a  river,  i.  380. 
no  defence  that  a  nuisance  produces  more  advantage  for  other  purposes, 

i.  381. 
injury  too  slight  to  support  an  indictment,  i.  381. 
weir  granted  by  the  crown  before  £dw.  1,  i.  382. 

indictment  for  obstructing,  i.  385. 
liability  to  clear  the  passage  of^  i.  385. 
offences  upon,  within  the  admiral's  jurisdiction,  i.  100,  101. 
stealing  goods  on,  ii.  150. 
breaking  down,  &c.  locks  on,  ii.  578. 
ROAD.— See  tit.  Highway. 

private  set  out  by  act  of  Parliament,  no  indictment  lies  for  not  repairing, 
i.  50. 
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ROAD — continued, 

setting  a  person  on  a  footway  to  distribute  handbills  whereby  the  way  was 
impeded,  not  indictable,  i.  51. 
so  throwing  skins  into  a  road,  and  causing  a  private  injury,  i.  51. 
ROBBERY, 

assault  with  intent  to  commit,  i.  764,  et  seq. 
from  the  person, 

definition  of,  i.  867. 

an  aggravated  species  of  larceny,  i.  868. 

1  Vict.  c.  87,  s.  2,  robbery   attended  with  cutting  and  wounding, 

i.  867. 
s.  3,  robbery  attended  with  violence,  i.  867. 
s.  4,  robbery  by  threats,  i.  867. 
s.  5,  stealing  from  the  person,  i.  868. 
8.  6,  assault  with  intent  to  rob,  i.  868. 
s.  7,  demanding  money  with  menaces,  i.  868. 
8.  9,  principals  in  the  second  degree  and  accessories, 

i.  868. 
s.  10,  hard  labour,  i.  868. 
s.  12,  meaning  of  the  word  *' property,"  L  868. 
of  the  felonious  taking,  i.  869. 

amount  of  the  property  immaterial,  i.  868. 

but  it  must  be  of  some  value,  and  taken  from  the  peaceable 
possession  of  owner,  i.  868. 
the  taking  must  be  such  as  to  give  the  robber  the  possession  of 

the  thing  taken,  i.  870. 
there  may  be  a  taking  inlaw,  i.  871. 
there  must  be  the  aiiimus  furandi  or  felonious  intent,  L  871, 

et  seq, 
the  taking  is  sufficient,  if  it  be  in  the  presence  of  the  owner, 

i.  873. 
the  taking  must  not  precede  the  violence  or  putting  in  fear, 

i.  874. 
of  the  property  being  taken  against  the  will  of  the  party,  i.  874. 
the  violence,  i.  874. 

the  degree  of  violence,  i.  874. 

violence  accompanied  by  some  colourable  and  specious  pretence, 

i.  876,  et  seq, 
property  obtained  by  violence,  though  not  used  for  the  purpose, 
i.  876,  et  seq, 
of  the  putting  in  fear,  i.  879. 

of  the  fear  of  injury  to  the  person,  i.  879. 

it  may  be  presumed  though  the  party  go  to  meet  the  robber, 

&c.,  i.  880. 
it  may  exist,  though  the  property  be  taken  by  a  pretence, 
i.  880. 
of  the  fear  of  violence  to  the  child  of  the  party,  i.  880. 
of  the  fear  of  injury  to  the  property,  i.  881. 

threat  to  tear  the  prosecutor's  mow  and  level  his  house, 

i.  881. 
prisoner  at  the  head  of  a  mob,  i.  881. 
threat  of  destroying  house,  i.  882. 
other  demands  admissible  in  evidence,  i.  882. 
of  the  fear  of  injury  to  the  character,  i.  884. 
of  the  fear  of  beiug  sent  to  prison,  i.  884. 
the  fear  of  accusation  of  sodomitical  practices,  i.  885,  et  seq, 
principals  and  accessories,  i.  900. 
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ROBBERY— continued. 

presumption  of  repentance  in  one  of  several  engaged  in  a  com- 
mon design^  i.  901. 
the  indictment,  i.  902. 
the  words  "  feloniously,"  and  "violently,"  i.  902* 

statement  of  the  place  where  the  robbery  was  committed,  i.  904* 
using  the  maiden  name  of  prosecutrix,  where  she  had  married 
aftier  the  robbery,  i.  904. 
the  verdict,  i.  905. 

may  be  guilty  of  simple  larceny  only,  i.  905. 
ROMAN  CATHOLICS, 

marriages  of,  in  Ireland,  i.  214. 
disturbance  of  worship  of,  i.  303* 
ROOTS,  he. 

destroying,  ii.  576. 
ROPE-DANCERS, 

public  nuisances,  i.  322.  325. 
ROUT, 

definition  and  description  of,  i.  266.  272,  273. 
punishment  of,  i.  289. 
ROYAL  FAMILY, 

marriages  W,  i.  714. 


S. 

SACRILEGE, 

a  larceny  in  a  church  or  chapel,  accompanied  by  a  breaking  atid  entering, 
by  7  &  8  Geo.  4,  c.  29,  i.  843. 

now  punishable  under  the  6  &  7  Wm.  4,  c.  4,  &  1  Vict.  c.  90,  i.  843. 

a  tower  is  parcel  of  the  church,  i.  844. 

meaning  of  the  word  *'  chapel,*^  i.  844. 

statement  of  property  in  indictment  for,  i.  845. 

principals  in  second  degree,  and  accessories,  how  tried  and  punishedi 
i.  845. 
SAILOR. — See  tit.  Seamen  and  Soldiebs. 

salvage; 

assaulting  persons  engaged  in,  i.  769* 
SCANDAL UM  MAGNATUM, 

statutes  of,  i.  238. 
SCOLD,      . 

common,  i.  327. 
SCOTLAND, 

marriages  in,  i.  212,  2l3< 

divorces  in,  i.  188. 

stealing  in,  ii.  1 19. 
SCRIP  RECEIPT, 

forgery  of,  ii.  511. 
SEA  BANKS, 

breaking  down,  &c.,  ii.  578* 
SEA. — See  tit.  High  Seas. 

offences  committed  on,  i.  94,  et  seg.'^See  tit.  PutAcY. 

high  and  low  water  mark,  i.  100,  101. 
SEAMEN, 

riotously  preventing  the  loading,  &c.  of  vessels,  L  271. 
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SEAMEN'-'Continued. 

authority  to  impress^  i.  613. 

killing  on  flight  of  party  impressed,  i.  643. 
obstructing  from  pursuing  their  occupations,  i.  770. 
master  of  vessel  forcing  on  shore  and  refusing  to  bring  home,  i.  717. 
forgery  and  personation  to  obtain  pay,  prize-money,  pensions,  &c.,  iL  473. 

540. 
forgery  of  seamens'  wills,  ii.  477. 
perjury  relating  to,  ii.  610. 
SECOND  OFFENCE, 

ought  to  be  committed  after  a  conviction  for  the  first  in  order  to  be  salject 

to  at  increased  statutory  punishment,  i.  43. 
punishment,  &c.  for  second  felony  under  7  &  8  Geo.  4,  c.  29,  8.  11, 
ii.  128. 
SECONDARY  EVIDENCE, 
what,  ii.  746. 
no  degrees  in,  ii.  747. 
SEDUCTION, 

conspiracy  to  seduce  a  young  woman,  ii.  686. 
SENTINEL, 

murder  by,  in  preventing  approach,  i.  614. 
SERVANT, 

not  excused  from   the  commission  of  a  crime  by  the  coercion  of  his 

master,  i.  18. 
soliciting  to  steal  his  master's  goods,  a  misdemeanor,  i.  47. 
neglecting  to  provide  with  necessaries,  i.  46. 
goods  in  custody  of,  ownership  of,  ii.  92. 

larceny  by,  and  persons  having  custody  of  goods,  &c.  as  servants,  iL  153, 
et  seq. 
offences  at  common  law,  ii.  153. 

cases  where  the  property  stolen  was  received  into  posaeasioD  of 

the  master  before  the  taking  by  the  servant,  ii.  163,  el  seq. 
cases  where  the  property  was  merely  delivered  to  servant  for 
master's  use ;  and  servant  purloining,  not  guilty  of  larceny, 
ii.  163,  et  seq, 
where  a  party  has  only  the  bare  charge  or  custody  of  goods,  the 
legal  possession  remains  in  the  owner,  and  such  party  may  be 
guilty  of  larceny,  153,  et  seq. 
sheriff's  officer  clandestinely  selling  goods  seized,  ii.  153. 
bookkeeper  embezzling  bill  delivered  to  him  to  be  sent  by  the 

post,  li.  153,  154. 
porter  opening  package  and  selling  the  goods,  ii.  154. 
servant  taking  corn  from  his  master's  barge,  ii.  155. 
servant  taking  corn  from  vendor's  vessel  after  it  had  been  bought 

by  his  master,  ii.  155. 
money  in  the  possession  of  the  master  by  the  handa  of  oae  derk 

embezzled  by  another,  ii.  156. 
persons  hired  to  drive  sheep  and  cattle,  ii.  156,  et  seq, 
where  there  is  no  intent  to  dispose  of  the  cattle  when  first 

delivered,  ii.  157. 
distinction  in  cases  of  this  kind  between  custody  and  possession, 

ii.  158. 
where  the  person  has  not  only  the  custody,  but  the  poBtestion, 

ii.  159. 
servants  entrusted  with  money  for  particular  purpoeea,  iL  160, 
161,  162. 
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where  the  property  has  merely  been  de'ivcred  to  the  servant  for 

the  master's  use,  ii.  163. 
cashier  of  the  bank  embezzling  bond  before  put  'in  place  of 

deposit,  ii.  163. 
servant  embezzling  money  before  it  was  put  in  the  till,  ii.  163. 
banker's  clerk  embezzling  bank  notes  before  they  had  been  in 

their  drawer,  ii.  1 64. 
servants  within  the  7  &  8  Geo.  4,  c.  29,  s.  46,  ii.  165. 
indictment,  ii.  165. 
punishment  of,  ii.  166. 

of  principals  and  accessories,  ii.  166. 
embezzlement  by,  ii.  167,  etseq, — See  tit.  EKBEZZLSBiiEirT. 
giving  false  characters  to,  ii.  316. 
negligently  setting  fire  to  house,  &c,  ii.  668. 
SESSIONS, 

order  of,  disobedience  to,  i.  412. 

jurisdiction  of,  see  the  5  &  6  Vict.  c.  38,  in  the  Appendix  of  Statutes, 
SEWERS, 

commissioners  of,  property  of  how  to  be  laid,  iL  103. 
SHEEP, 

stealing,  ii.  134. 

what  is  a  sufficient  removal,  ii.  135,  136. 

part  of  the  animal  taken,  ii.  135. 
principals  in  second  degree,  and  accessories,  ii.  134,  135. 
killing  with  intent  to  steal  the  carcase,  ii.  134. 
cutting  off  part  while  sheep  was  alive,  ii.  137. 
how  sheep  are  to  be  described  in  the  indictment,  ii.  138,  139. 
SHERIFF, 

neglect  of  duty  by,  how  punishable,  i.  138. 
extortion  by,  how  punishable,  i.  142.  144. 
not  to  let  bis  bailiwick  to  farm,  i.  148. 
undersheriff 

extortion  by,  i.  143. 
sheriff's  officer, 

extortion  by,  i.  143. 
his  officer,  clandestinely  selling  goods  levied,  ii.  153. 
SHIP. — See  tit.  Seamen. 

in  service  of  foreign  state,  &c.,  i.  89. — See  tit.  Fobeioh  State. 

running  away  with,  &c.,  i.  95. — See  tit.  PiBAcr. 

forcibly  entering  merchant  ships  and  destroying  goods,  &c.,  L  95. — See 

tit.  PiRACT. 

making  a  revolt  in,  when  piracy,  i.  97. 
quarantine  by,  i.  105. — See  tit.  Quabantine. 
commander  of,  assaulting  to  hinder  from  fighting,  i.  769. 
shooting  at  a  ship  or  boat,  i.  115.  118. 
putting  combustibles  on  board  without  notice,  i.  321. 
stealing  from,  ii.  150. 

receiving  tackle  or  goods  cut  from,  or  lefl  by,  ii.  270. 
setting  fire  to,  ii.  554. 
damaging  or  destroying,  ii.  591. 
SHIPWRECKED  VESSEL, 

assaults  on  officers  endeavouring  to  save  shipwrecked  property,  i.  769. 
plundering  any  part  of  tackle,  or  cargo  of,  ii.  150. 

offering  shipwrecked  goods  for  sale,  ii.  151. 
as  to  the  meaning  of  goods,  ii.  152. 

principals,  accessories,  and  abettors,  ii.  1 50. 
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property  in  wreck,  Uow  laid,  ii.  96. 

place  of  trial,  ii.  152. 
SHOOTING 

at  any  ship  or  boat,  officer,  &c.,  in  resistance  to  revenue  laws,  i.  115. 118. 

at  persons  maliciously,  i.  721,  et  seq. 

with  intent  to  murder,  maim,  &c.,  or  resist  apprehension,  i.  721, 
et  seq. 
SHOP, 

breaking,  &c.  and  stealing  therein,  i.  865. 
punishment,  i.  865. 
principals  in  second  degree,  and  accessories,  i.  866. 

the  shop  must  be  for  the  sale  of  goods,  i.  865. 
SHROUDS, 

ownership  of,  in  whom  to  be  laid,  ii.  98. 
SHRUBS, 

injuring  and  destroying,  ii.  574. 

stealing,  ii.  68. 
SIGN  MANUAL, 

evidence  of,  i.  452. 

when  a  pardon  may  be  proved  by,  ii.  976. 
SIGNALS, 

making  lights,  &c.,  on  shore,  as  signals  to  smugglers,  i.  113,  114. 
SILK, 

destroying  in  the  course  of  manufacture,  ii.  585. 
SLANDER.— See  tit.  Libel. 

slanderous  wordsy  when  indictable,  i.  220.  240,  241. 
statutes  of  Scand,  Mag.^  i.  238. 
SLAVES, 

dealing  in  slaves,  i.  163,  et  seq, 
5  Geo.  4,  c.  113—163. 

dealing,  &c.  in,  on  the  high  seas,  piracy,  &c.,  i.  163,  et  seq, 
seamen  serving  in  slave  ships,  guilty  of  a  misdemeanor,  i.  166. 
offenders  informing  within  a  certain  time,  exempted,  i.  166. 
trial  of  offences,  i.  167. 
SLAVE  TRADE, 

forgery  of  certificates,  &c.  relating  to,  ii.  483. 

perjury  in  respect  of,  ii.  611. 
SMALL-POX, 

exposing  a  person  affected  with,  in  a  place  of  public  resort,  indictable, 
i.  108,  109. 

inoculating  for,  whether  indictable,  i.  108. 

house  for  reception  of  patients,  whether  a  nuisance,  i.  109. 

persons  inoculating  liable  to  penalty,  i.  109. 
SMUGGLING, 

definition  of,  i.  111. 

killing,  by  firing  at  smuggling  vessel  to  make  her  bring  to,  i.  644. 

offences  of. — See  tit.  Revenue  Laws. 
SOCIETIES, 

illegal,  i.  272,  et  seq. — See  tit.  Unlawful  Assemblies. 
SODOMY, 

definition  of  offence,  i.  698. 

punishment  by  9  Geo.  4,  c.  31,  s.  15,  i.  698. 

aiders  and  accessories,  i.  691.  699. 

indictment  and  evidence,  i.  699. 

proof  of  carnal  knowledge,  i.  698. 

attempt  or  soliciting  to  commit,  i.  700. 
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SOLDIERS  AND  SAILORS, 

serving  foreign  states,  i.  87,  ei  seq, — See  tit.  Foreign  States. 
seducing  to  desert  or  mutiny,  i.  92,  et  seq. 
Mutiny  Act,  3  Vict.  c.  6,  i.  90. 
37  Geo.  3,  i.  92. 

seducing  to  mutiny, — trial, — indictment,  i.  93. 
sailor  in  a  sick  hospital,  within  the  act,  i.  92. 
57  Geo.  3,  i.  93. 
1  Geo.  1,  i.  93. 

persuading  soldiers  to  desert,  i.  93. 
consequence  of  desertion  to  the  party  deserting,  i.  93. 
fraud  by  pretending  a  power  to  discharge,  ii.  279. 
fraudulent  enlistment  as,  ii.  278. 

forgery  and  false  personation  to  obtain  prize-money,  pay,  pensions,  &c., 
ii.  473,  et  seq.  540. 
SOUTH-SEA  COMPANY, 

forgery  in  respect  of  stock  of,  ii.  417. 

of  seal,  bond,  receipt,  warrant,  &c.  o^  ii.  417. 
SPENCEAN, 

societies,  unlawful  assemblies,  i.  281. 
SPIRITUAL  PERSON, 

taking  land  to  farm,  to  forfeit  ten  pounds  by  21  Hen.  8,  but  not  indict- 
able, i.  51. 
SPRING  GUNS, 

7  &  8  Geo.  4,  c.  18. 

s.  1,  persons  setting  or  placing  spring  guns,  man  traps,  ftc,  guilty  of 

a  misdemeanor,  i.  784. 
s.  2,  proviso  for  traps  for  destroying  vermin,  i.  784. 
s.  3,  persons  permitting  guns,  traps,  &c.,  set  by  others  to  continue, 

deemed  to  have  set  the  same,  i.  784. 
s.  4,  proviso  for  guns,  traps,  &c.,  set  for  the  protection  of  dwelling- 
houses,  i.  784. 
STABBING, 

maliciously  with  intent  to  murder,  &c.,  i.  721,  728,  et  seq, 
STAGE  COACHES, 
nuisances  by,  i.  349. 

forgery  in  respect  of  licenses  for,  ii.  493. 
goods  stolen  from,  on  a  journey,  ii.  93.  120. 
STAGE  COACHMEN, 

furious  driving,  &c.  of,  i.  783. 
overloading  their  coaches,  i.  654,  n.  (i). 
STAMPS, 

forgery  of  an  instrument  on  unstamped  paper,  ii.  346. 

of  a  bill  or  note  on  unstamped  paper,  ii.  346. 
forging  and  transposing,  ii.  435,  et  seq, — See  tit.  Fobgert. 
perjury  relating  to,  ii.  609. 

unstamped  instrument  admitted  in  evidence  for  collateral  purposes,  ii.  820. 
STATUTE, 

offences  created  by,  i.  49. 

when  indictable,  i.  49.  50. 
when  not  indictable,  i.  50,  51. 

rule  as  to  whether  the  prescribed  mode  of  proceeding  is  single  or 
cumulative,  i.  50,  51. 
what  words  in,  create  a  felony,  i.  44. 
disobedience  to,  i.  46.  49,  50. 

to  obstruct  the  execution  of  powers  granted  by,  is  an  offence  at  common 
law,  i.  50. 
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rule  for  interpretation  of,  by  7  &  8  Geo.  4,  c.  28,  b.  14,  ii.  1 16. 
proof  and  effect  of^  ii.  804. 
STEALING.— See  tit.  Lahceny. 

in  a  dwelling-house,  i.  863. — See  tit.  Dwxxling-Housb. 

in  a  building  within  the  curtilage,  i.  860. — See  tit.  Ccbtilage. 

in  any  shop,  warehouse,  or  counting-house,  i.  865. 

from   person,  under  circumstances  not   amounting  to  robbery,  i.  868, 

ii.  132. 
deer,  ii.  142. 

firom  vessel  in  port,  river,  &c.,  ii.  loO. 
naval  or  military  stores,  ii.  222. 
STEAM  ENGINES, 
nuisances  by,  i.  331. 

regulations  of,  1  &  2  Geo.  4,  i.  331. 
STERLING  COIN, 

what  is,  i.  54,  55. 
STOCK, 

transfer,  &c.  of,  forgery  relating  to,  ii.  417,  et  seq> — See  tit.  Fobqsrt. 
STOLEN  GOODS, 

taking  reward  for  helping  a  person  to,  i.  132,  ii.  254. 
advertising  a  reward  for  the  return  of,  i.  132,  ii.  254. 
STORES, 

naval  or  military, 

perjury  relating  to,  il.  609. 
larceny  and  embezzlement  of,  ii.  222. 
unlawfully  receiving  or  having  possession  of,  ii.  257. 
having  or  concealing  marked  timber,  ii.  258. 
defacing  King's  marks,  ii.  261. 

onus  probaridi  on  party  possessing  to  account  for  possession, 
ii.  265. 
but  the  presumption  may  be  rebutted  by  circumstances,  ftc, 
ii.  265,  266. 
a  distinction  taken  between  a  receiving  and  having  in  possession, 

ii.  267. 
the  forfeiture  under  9  &  10  Wm.  3,  accrues  by  conTicdon  on  as 

indictment,  ii.  267. 
counts  on  s.  1  &  2,  39  &  40  Geo.  3,  c.  89,  may  be  joined,  ii.  268. 
proof  of  negative  averment  of  prisoner  not  being  contractor,  IL  268. 
as  to  informer  being  a  witness,  ii.  268. 

who  to  be  considered  informer,  ii.  268. 
punishment,  ii.  268. 
SUBJECTION, 

to  the  power  of  others,  when  an  excuse  for  committing  a  crime,  i.  17. 
SUBORNATION, 

of  perjury. — See  tit.  Pekjuby. 
SUBPCENA, 

attendance  of  witnesses  on,  ii.  945. — See  tit.  Witness. 
SUING, 

in  the  name  of  a  fictitious  plaintiff,  i.  185. 
SUMMARY  CONVICTION, 

puuishment  of  common  assaults  upon,  i.  760. 
SURETY  OF  THE  PEACE, 

arresting  one  to  compel  him  to  give,  i.  598,  n.  (r). 
SURPLUSAGE, 

doctrine  of,  ii.  786. 

examples  of,  ii.  786. 
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SWINDLING, 
cases  of,  ii.  35. 


T. 


TACKLE, 

cut  from  or  left  by  ships,  unlawfully  receiving,  ii.  270,  et  sea. 
TAILOR, 

larceny  by,  of  cloth  entrusted  to  him,  ii.  56. 
TENANCY, 

fact  of  may  be  proved  by  parol,  but  not  the  terms  when  there  is  a  written 
instrument  relating  thereto,  ii.  749. 
TENANTS, 

chattels  and  fixtures  let  to,  larceny  of,  ii.  67.  226. 
TENANTS  IN  COMMON, 

larceny  by,  ii.  86. 
THAMES, 

receiving  cargo,  goods,  &c.  stolen  on,  ii.  272,  273. 
prevention  of  thefts  on,  ii.  273. 
THREATS  AND  THREATENING  LETTERS, 
at  common  law,  ii.  706.     See  vol.  i.  133. 
bills  of  menace,  ii.  706. 

threatening  a  party  with  penalties  for  selling  medicine  without  a 
stamp,  not  indictable,  ii.  706. 
tectis,  where  the  threat  is  calculated  to  overcome  a  firm  and 
prudent  man,  ii.  706,  707. 
offences  by  statute,  ii.  707,  et  seq. 
4  Geo.  4,  c.  54,  ii.  707,  et  seq, 

sending  or  delivering  certain  threatening  letters  or  writings, 
felony,  &c.,  ii.  708. 
7  &  8  Geo.  4,  c.  29, 

s.  8.  sending  letters  threatening  to  accuse  a  party  of  an  infamous 

crime,  &c.,  iL  709. 
8.  9,  what  shall  be  deemed  an  infamous  crime,  ii.  709. 
1  Vict.  c.  87,  s.  4,  obtaining  property  by  threat  of  accusing  of  certain 
crimes,  ii.  710. 

s.  7,  demanding  money  with  menaces,  ii.  710. 
s.  9,  punishment  of  accessories,  ii.  710. 
s.  10,  hard  labour  and  solitary  confinement,  ii.  710. 
s.  12,  meaning  of  "  property,"  ii.  710. 
the  offences  to  which  the  statutes  apply,  ii.  711. 
as  to  the  demand  within  repealed  clause  of  9  Geo.  1,  c.  22,  ii.  711, 

et  seq, 
question   left   to   the  jury,  whether  a   letter   contained  an   actual 
threatening  to  kill  or  murder,  within  repealed  clause  of  27  Geo.  2, 
c.  15,  ii.  714. 

the  letter  ought,  by  necessary  construction,  to  import  a  threat, 
&c.,  ii.  715. 
it  may  be  left  to  the  jury  to  say  whether  a  letter  contains  a  threat 

to  burn,  &c.,  ii.  715. 
the  4  Geo.  4,  c.  54,  applied  only  to  crimes  .subject  to  infamous 

punishment,  ii.  716. 
a  letter  intimating  that  the  writer  had  overheard  persona  agree  to 

injure  the  prosecutor's  property,  ii.  716. 
a  letter  containinga  threat  to  murder,  ii.  717. 
threatening  to  support  a  charge  already  made,  ii.  718. 
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threatening  to  burn  the  house  of  one  man  in  the  occupation  of  ano- 
ther, ii.  718. 
sending  a  letter  to  one  person  threatening  another,  ii.  718. 
a  letter  signed  with  initials  only,  ii.  719. 
a  charge  to  extort  money^  not  supported  by  proof  of  an  intent  to 

extort  a  bill  of  exchange,  ii.  719. 
sending  a  letter,  knowing  its  contents,  ii.  719. 
sending  a  letter  by  the  post,  or  by  indirect  means,  ii.  720. 
the  indictment  must  set  forth  the  letter,  ii.  721. 

and  the  intent  of  writer  be  alleged  correctly,  ii.  722. 
place  where  the  offence  may  be  tried,  ii.  722. 
prior  and  subsequent  letters  may  be  given  in  evidence,  iL  724. 
post-office  marks,  how  far  evidence,  ii.  723. 
variance  in  crime  alleged  to  have  been  threatened,  ii.  722. 
declarations  admissible  to  show  the  meaning  of  the  letter,  ii.  723. 
THRESHING  MACHINES, 

destroying,  &c.,  ii.  688.  589. 
TIME, 

laid  in  indictment,  proof  of,  ii.  802. 
TITLES, 

pretended,  buying  and  selling,  i.  180. 
TOWING-PATH, 

effect  of  an  act  to  make  a  new  course  for  a  river  upon,  i.  346. 
public  have  no  right  to,  at  common  law,  i.  378. 
TRADE, 

offensive,  carrying  on,  when  a  nuisance,  i.  318. 
cheating  in,  ii.  317. 
TRANSPORTATION, 

punishment  sanctioned  only  by  statutes,  i.  442. 

but  assisting  felons  sentenced  to  it  to  escape,  makes  the  party  an 

accessory  at  common  law,  i.  442. 
earliest  statutes  concerning,  i.  442,  n.  (a). 
5  Geo.  4,  c.  84,  i.  442,  et  seg. 

s.  1,  all  persons  sentenced  or  ordered  fur  transportation  to  be  placed 

under  its  provisions,  i.  442. 
8.  2,  offenders  adjudged  for  transportation,  to  be  transported  under 
its  provisions,  i.  443. 
also  offenders  receiving  a  conditional  pardon,  L  443. 
8.  3,  places  of  transportation,  how  appointed,  i.  443. 

contracts  for  transportation,  i.  443. 
s.  10,  places  of  confinement  in  England,  i.  444. 
s.  13,  employment    of  convicts   out   of  England,  under  a  superin- 

tendant,  &c.,  i.  446. 
s.  15,  power  and  duties  of  the  superintendant,  i.  446. 
s.  17,  convicts  adjudged  to  transportation,  or  pardoned  conditionally 

in  courts  out  of  the  United  Kingdom,  i.  446. 
s.  22,  offenders  ordered  to  be  transported,  &c.,  and  being  afterwards 
at  large,  without  lawful  cause,  i.  446. 
may  be  tried,  where,  i.  446. 
persons  rescuing,  or  attempting  to  rescue  them,  i.  447. — See  also 

i.  438,  440,  and  tit.  Escape,  Rescue. 
reward  on  conviction,  i.  447. 
s.  24,  evidence  of  conviction  and  sentence,  i.  447. 
66  Geo.  3,  c.  63,  and  69  Geo.  3,  c.  136,  i.  448. 

escapes  and  attempts  to  escape,  of  convicts  sentenced  to  transporta* 
tion  and  ^on^ned  in  the  Millbank  Penitentiary,  L  448. 
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persons  rescuing  them,  or  aiding  or  permitting  their  escape, 
i.  448. 
trial  for  such  offences,  i.  449. 

evidence  of  order  of  commitment,  i.  449. 
1  &  2  Vict.  c.  82.     Offenders  breaking  prison  at  Parkhurst,  i.  449. 
4  &  5  Vict.  c.  2.     (Mutiny  Act,)  &c.,  i.  450. 

persons  returning  from   transportation  after  sentence  by   a  court 
martial,  i.  450. 
30  Geo.  3,  c.  47,  i.  451. 

remission  of  term  of  transportation,  i.  451. 
6  Geo.  4,  c.  69,  i.  451. 

offences  of  transports  sent  to  labour  in  the  colonies,  i.  451. 
points  decided  on  former  statutes,  i.  451,  et  seq. 

indictment  and  certificate  of  former  conviction,  i.  45]. 
evidence  of  the  day  of  prisoner's  discharge,  i.  452. 
evidence  of  a  sign  manual,  i.  452. 

as  to  the  offender  being  referred  to  his  original  sentence  of  transpor- 
tation, i.  452,  453. 
poverty  and  ill  health  a  lawful  excuse  for  not  having  quitted  the 
kingdom,  i.  454. 
TREASON.— See  tit.  Petit  Treason. 
TREASURE  TROVE, 

ownership  of,  how  laid,  ii.  96. 
TREES, 

injuring  and  destroying,  ii.  574. 
shrubs,  &c.,  stealing,  ii.  68. 
TRESPASS, 

not  in  general  indictable,  i.  53. 
a  conspiracy  to  commit  not  indictable,  ii.  687. 
TRIAL. — See  tit.  Indictment. 

postponement   of,  where   a   child  was  not  capable  of  giving  evidence, 
ii.  970. 

not  allowed  in  order  to  instruct  an  adult,  ii.  972. 
plea  of  not  guilty  shall  put  prisoner  upon,  7  &  8  Greo.  4,  c.  28,  Ap^ 

peruUx  to  the  Statutes, 
if  he  refuses  to  plead,  ib. 

jury  shall  not  inquire  whether  prisoner  fled,  &c.,  ib, 
TUMBLING, 

not  an  exhibition  within  10  Geo.  2,  i.  324,  n.  {q), 
TURNPIKE-ACT.— See  tit.  Highway. 
TURNPIKE  GATES, 

destroying,  &c.,  ii.  580. 
TURNPIKE-KEEPER, 

question  of  tolls  not  triable  on  an  indictment  against  for  extortion,  L  143. 
TURNPIKE-TRUSTEES, 

property  of,  how  to  be  laid,  ii.  103. 


U. 


UNDER  SHERIFF, 

extortion  by,  indictable,  i.  143. 
UNDERTAKING  FOR  THE  PAYMENT  OF  MONEY, 

forgery  of,  ii.  495. 

a  conditional  undertaking  sufficient,  ii.  531. 
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UNDERWOOD, 

iDJuring  and  destroving,  ii.  574. 
UNLAWFUL  ASSEMBLY, 
definition  of,  i.  272. 

iostnnces  of  what  amounts  to,  i.  272,.  273. 
statutes  concerning,  i.  274,  et  seq, 
1  Geo.  1,  St.  2,  c.  5. 

twelve  persons  or  more  not  dispersing  after  h&ng  commanded 
by  justice  of  peace,  &c.,  by  proclamation,  i.  274. 
form  of  proclamation,  i.  275. 
39  Geo.  3,  c.  79,  i.  277. 

certain  societies,  (United  Englishmen,  &c.,)  suppressed,  i.  277. 
societies  taking  unlawful  oaths,  &c.,  i.  277. 
corresponding  societies,  i.  278. 
60  Geo.  3,  and  1  Geo.  4,  c.  1,  i.  279. 

meetings  for  the  purpose  of  military  exercbe,  L  279. 
57  Geo.  3,  c.  19,1 
60  Geo.  3,  and     >i.  280,  ^$eq. 
1  Geo.  4,  c.  6,   J 

enactments  as  to  meetings  on  pretence  of  deliberating,  &C.,  on 

public  grievances,  (expired,)  i.  280. 
enactments  (perpetual)  of,  57  Geo.  3,  c.  19,  i.  280,  et  seq, 
meetings  near  Westminster  Hall,  i.  280. 
societies  taking  unlawful  oaths,  &c.,  Speuceans,  &c.,  i.  281. 
-societies  electing  committees,  delegates,  &c.  i.  281. 
act  not  to  extend  to  freemasons,  or  others,  i.  282. 
33  Geo.  3,  c.  29, 1  .   „j.o 
4  Geo.  4,  c.  86.  r;  ^^'** 

unlawful  societies  in  Ireland,  i.  283. 
39  Geo.  3,  c.  79,  i.  283. 

debating  societies,  &c.,  i.  283. 
13  Car.  2,  st  1,  c.  5,  i.  285. 

tumultuous  petitioning,  i.  285. 
evidence  upon  an  indictment  for  a  conspiracy  in  unlawfully  assembling  to 
excite  disaffection,  i.  288. 
declarations  of  the  parties  assembling,  i.  289. 
UNLAWFUL  SPORTS, 

death  by,  i.  638. 
«  UNLAWFULLY  AND  INJURIOUSLY," 

these  words  in  an  indictment  preclude  all  legal  excuse,  i.  108,  109. 
'^  and  Maliciously,"  ii.  563.  575. 
UNWHOLESOME  FOOD, 

indictment  for  selling,  i.  109,  110. 
USURY, 

definition  of,  i.  458. 

offence  at  common  law,  i.  458. 

offence  by  statutes,  i.  458. 

12  Ann.  st.  2,  c.  16,  i.  459. 

indictment  on  this  statute,  i.  460. 
not  to  be  tried  at  Quarter  Sessions,  i.  461. 
evidence,  i.  461. 
3  &  4  Wm.  4,  c.  98,  and  2  &  3  Vict,  c  37,  excepting  certain  bills 

and  notes  from  the  usury  laws,  i.  459. 
17  Geo.  3,  and  53  Geo.  3,  i.  461. 
infants  granting  annuities,  i.  461. 

actmg  as  solicitor  in  such  cases,  i.  462. 
competency  of  witnesses,  i.  462. 
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not  necessary  to  prove  the  exact  sum  laid,  i.  462. 

proper  question  for  the  jury,  i.  462. 
UTTERING, 

forged  notes,  ii.  424. — See  tit.  Fobgebt. 

m 

V. 

VAGRANT  ACT, 

5  Geo.  4,  apprehension,  &c.  of  persons  under,  8cc.,  i.  608,  n.  (t) 
VALUE, 

laid  in  indictment,  proof  of,  ii.  802. 
VARIANCE, 

doctrine*  of,  ii.  794,  et  seq. 

instances  of,  ii.  794,  etseq, 

descriptive  averments,  ii.  788. 

between  writings,  &c.,  stated  in  the  indictment  and  produced  in  evi- 
dence, ii.  798. 
amendments  of,  under  the  9  Geo.  4,  c.  15,  iL  798. 
VEGETABLES, 

stealing,  ii.  69. 

destroying,  &c.,  ii.  576. 
VENUE. — See  tit.  Indictment. 
VESSEL.^See  tit.  Ship. 

stealing  from  in  a  port,  river,  canal,  &c.,  ii.  150. 

shipwrecked,  ii.  150. — See  tit.  Shipwrecked  Vessel. 

master  or  owner  of^  stealing  goods  delivered  to  him  to  carry,  ii.  1 52. 

meaning  of  the  word  "  vessel,"  ii.  594. 
VOIRE  DIRE, 

examination  on,  ii.  987. 

W. 

WAGER.— See  tit.  Gaming, 

what  wagers  are  within  statute  9  Ann.  c.  14,  i.  456, 
WAR, 

the  court  will  take  judicial  notice  of  the  existence  o^  ii.  701. 

articles  o^  proof  and  effect  of,  in  evidence,  ii.  805. 
WAREHOUSE, 

breaking,  &c.,  and  stealing  in,  i.  865. 
WAREHOUSED  GOODS, 

embezzling,  &c.,  ii.  197. 
WARPS, 

of  linen,  &c.,  destroying,  ii.  585. 
WARRANT, 

where  it  may  be  executed,  i.  615. 

must  be  executed  by  the  person  named  in  it,  or  by  some  one  in  his  pre- 
sence, i.  615. 

as  to  the  time  it  continues  in  force,  i.  616. 

falsity  of  the  charge  no  answer,  i.  617. 

requisites  of  a  warrant,  i.  618. 

party  to  be  apprehended  must  be  properly  described,  L  618,  619. 

blank,  illegal,  i.  619,  et  seq. 
WARRANTS, 

for  payment  of  money,  forgery  of,  ii.  495.  514,  et  seq, — See  tit.  Foboebt. 
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WARREN, 

taking  or  killlDg  hares  or  conies  in,  &c.,  ii.  1*45. 
WATCHMAN, 

power  of,  to  arrest,  &c.,  i.  601,  n.  (z). 
WATERMAN, 

receiving  an  undue  number  of  persons  in  his  boat,  i.  653. 
WAY— See  tit.  Highway. 
WEAPON, 

offensive,  what  shall  be  deemed,  i.  118,  et  seq.^  i.  474. 
WEIGHTS  AND  MEASURES, 

false,  cheats,  by,  ii.  279. 
WEIRS, 

in  rivers,  when  nuisances,  &c.,  i.  379. 
WIFE.— -See  tit.  Fbme  Covebt. 
WILL, 

defect  of,  i.  1. — See  tit.  Capabilitt. 

forgery  by  false  making  of  will  of  living  person,  ii.  345. 

of  in  wrong  Christian  name,  ii.  350. 
attested  by  only  two  witnesses,  ii.  357. 

on  indictment  for  forging,  probate  unrepealed  is  not  conclusive,  iL  809. 
stealing,  or  destroying,  ii.  71. — See  tit.  Labcent. 
WITCHCRAFT, 

cheats  by  pretending  to  exercise,  ii.  316. 
WITNESS, 

dissuading  from  giving  evidence,  i.  183. 

the  true  wife  not  a  witness  in  bigamy,  i.  218. 

surveyor  of  highways  and  inhabitants  of  parish,  when  competent,  i.  370. 

prosecutor  a  witness  for  the  prosecution  on  indictments  for  nuisance  to 

highwB}',  i.  370, 
inhabitants  of  counties  in  prosecutions  fur  not  repairing  bridges,  i.  406. 
party  ravished  in  rape,  i.  688. 

child  admissible  on  indictment  for  carnal  knowledge,  i.  694. 
woman  forcibly  taken  away  and  married,  witness  against  offender,  i.  709. 
what  witnesses  are  competent,  ii.  969,  et  seq, 

what  is  meant  by  competency,  ii.  969. 
causes  of  incompetency,  ii.  969. 
want  of  understanding,  ii.  969. 
idiots,  ii,  969. 
deaf  and  dumb,  ii.  969, 
lunatics,  ii.  969. 
children,  ii.  969. 
defect  of  religious  belief,  ii.  970. 
method  of  administering  the  oath,  ii.  970. 
proper  mode  of  examination  as  to  opinions,  ii.  97 1< 
trial  cannot  be  postponed  till  an  adult  has  been  instructed,  ii.  972* 
Quakers  and  Moravians,  ii.  972. 
Separatists,  ii.  972. 
excommunicated  persons,  ii.  973. 
infiimv,  ii.  973. 

what  offences  create  incompetency,  ii.  973. 

the  nature  of  the  punishment  immaterial,  ii.  974. 
proof  of  judgment  necessary  to  exclude,  ii.  974. 
incompetency  from  infamy  how  removed,  ii.  974. 
by  endurance  of  punishment,  ii.  975. 
pardon,  ii.  975. 
proof  of  pardon,  ii.  976. 
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by  reversal  of  judgment,  ii.  976. 
coDsequence  of  iacompetency  from  infamy,  ii.  976. 
accomplice,  ii.  966,  et  seq, 

evidence  against  a  prisoner,  ii.  956. 
indicted  separately,  ii.  957. 
promise  of  pardon  or  reward,  ii.  957. 
ancient  practice  of  approvement  and  present  mode  of  ad- 
mitting evidence  of,  ii.  957,  et  seq, 
principal  felon  a  witness,  ii.  960. 

evidence   of  accomplice  alone  sufficient  in  point  of  law, 
ii.  960. 

what  confirmation  usually  required,  ii«  960,  et  seq. 
evidence  for  prisoner,  ii.  968. 
incompetency  from  interest,  ii.  977,  et  seq. 

what  interest  disqualifies,  and  what  does  not,  ii.  977. 
cases  of  disqualifying  interest,  ii.  978,  etseq, 

as  to  the  party  whose  name  is  forged,  ii.  978. 
removal  of  incompetency  from  interest,  ii.  981. 
husband  and  wife,  ii.  981. 

not  competent  for  or  against  each  other  even  by  consent, 
ii.  981,  982. 
collateral  cases,  ii.  982. 
they  may  be  called  to  contradict  each  other,  ii.  983. 
their  declarations,  ii.  983. 
exceptions,  ii.  984. 
abduction,  ii.  984. 
indictment  for  personal  violence,  ii.  984. 

not  competent  in  cases  where  there  is  no  personal 
injury,  ii.  985. 
high  treason,  ii.  985. 
a  woman  living  as  wife,  ii.  985. 

a  wife  competent  cufmnst^  is  so^br  her  husband,  ii.  986 
objections  to  competency,  when  to  be  taken,  ii.  986. 
how  to  be  supported  and  repelled,  ii.  986. 
examination  on  the  voire  dire^  ii.  987. 
judge  or  juror  competent,  ii.  988.  • 

of  privileged  communications,  and  other  matters  which  a  witness  may  not 

disclose,  ii.  902,  et  seq. — See  tit.  Privuleoed  Communications. 
examination  of,  ii.  913,  etseq. 
examination  in  chief,  ii.  913. 

leading  questions,  ii.  913,  914. 

leading  an  adverse  or  unwilling  witness,  ii.  914. 
cross-examination,  ii.  915. 

leading  questions,  ii.  915. 
what  may  be  asked  upon,  ii.  915,  916. 
obligation  of  witness  to  answer,  ii.  916. 
assumptions  not  allowable  upon,  ii.  916. 
as  to  written  instruments,  ii.  916. 
of  witness  called  by  one  of  several  defendants,  ii.  917. 
who  may  be  cross-examined,  ii.  917. 

witnesses  whose  names  are  on  the  back  of  the  indictment,  ii.  918. 
discretionary  with  the  judge  whether  they  shall  be  called  in 
order  to  give  an  opportunity  for  cross-examination,  ii.  918. 
witness  of  one  party  afterwards  called  by  another,  ii.  919. 
re-examination,  ii.  919. 
of  witness  called  by  direction  of  the  judge,  ii.  919. 
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evidence  in  reply  confined  to  the  contradiction  of  the  evidence  for 

the  defence,  ii.  919,  920. 
examination  as  to  written  documents,  ii.  921. 
written  instrument  used  to  refresh  the  memory,  ii.  921,  922. 
general  rule  as  to,  ii.  922. 
adverse  party  may  look  at  it,  ii.  923. 
examination  as  to  opinion,  ii.  923,  et  seq, 

questions  of  skill  and  judgment,  ii.  923,  924. 
medical  men,  ii.  924. 
as  to  the  law  of  another  county,  ii.  925. 
separate  examination,  ii.  925. 
counsel  may  not  cross-examine,  if  defendant  addresses  the  jorj, 

ii,  925. 
the  judge  may  examine  witnesses  after  case  closed  and  objectioo 
taken,  ii.  926. 
how  the  credit  of  witnesses  may  be  impeached^  ii.  926. 

by  cross-examination  of  the  witness  as  to  his  own  conduct,  iL  926. 
he  is  not  obliged  to  answer  questiojis  tending  to  crimiDate  him, 

ii.  926. 
whether  he  is  bound  to  answer  questions  tending  to  degrade 
him,  ii.  927,  et  seq, 

such  questions  may  at  all  events  be  asked,  ii.  930. 
if  witness  declines  to  answer  it  can  have  no  effect  on  the  jury, 

ii.  930. 
his  answer  conclusive,  ii.  930. 

rule,  that  best  evidence  must  be  given,  not  applicable,  il  931. 
by  proof  of  contradictory  statements,  ii.  931. 

a  foundation  must  be  laid  on  cross-examination,  ii.  931, 932. 
proof  of  contradictory  statements  in  writing;,  ii.  932. 

rules  for  mode  of  proceeding  for  that  purpose,  ii.  933. 
cross-examination  as  to  statements  made  before  the  commit- 
ting magistrate,  ii.  934,  935. 
whether  he  may  be  asked  if  he  has  written  a  different 
account,  ii.  935. 
what  questions  may  be  asked  to  lay  a  foundation  for  a  contra- 
dictory statement,  ii.  935. 
in  what  cases  evidence  may  be  called  to  contradict,  ii.  936. 
by  proof  of  his  acts  and  declarations  touching  the  cause,  ii.  937. 
previous  cross-examination  necessary,  ii.  937. 
re-examination,  ii.  937,  et  seq, 
by  proof  of  his  character,  ii.  939. 

general  evidence  only  can  be  given,  ii.  939. 
proper  mode  of  examination  as  to,  ii.  939. 
his  character,  how  supported,  ii.  940. 
party  may  not  discredit  his  own  witness,  ii.  940. 

but  he  may  prove  his  case  by  other  witnesses,  ii.  941. 
cases  on  this  subject,  ii.  941,  et  seq, 
how  many  witnesses  are  necessary^  ii.  944.' 

single  witness  generally  sufficient,  ii.  944. 
not  in  case  of  perjury,  ii.  944. 

in  cases  of  high  treason,  ii.  944. 
misprision  of  treason,  ii.  944. 
how  attendance  is  to  be  compelled,  ii.  945. 
by  recognizance,  ii.  945. 
by  subpcena,  ii.  945. 
for  prisoner,  ii.  947. 
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subptsna  duces  tecum^  ii.  946. 
habeas  corpus  ad  testificandum^  ii.  946. 

remedy  against  persons  neglecting  to  appear  on  subpoena,  ii.  947. 
expenses  need  not  be  tendered,  ii.  947. 
how  attendance  is  to  be  remunerated,  ii.  948. 

7  Geo.  4,  c.  64,  s.  22,  courts  may  order  payment  of  the  expenset  in 
all  cases  of  felony,  ii.  948. 

s.  23,  in  certain  cases  of  misdemeanor,  ii.  949. 
1  Vict.  c.  44,  indictments  for  concealing  birth,  ii.  960. 
cases  on  the  construction  of  these  statutes,  ii.  950,  et  seq. 
no  costs  of  attending  before  coroners,  ii.  953. 
extra  expenses  where  allowed,  ii.  953. 

7  Geo.  4,  c.  64,  s.  28,  rewards  for  activity  in  apprehending  certain 
offenders,  ii.  954. 
8.  30,  compensation  to  family  of  person  killed  in  attempting  ta 
apprehend,  ii.  954. 
cases  on  these  clauses,  ii.  955. 
protection  of,  from  arrest,  ii.  956. 
evidence  of  witnesses  resident  abroad,  ii.  752. 
deceased, 

evidence  of,  on  former  trial,  ii.  983. 
attesting, 

necessity  of  calling  him,  ii.  816. 
WOMEN, 

procuring  abortion  of,  i.  671. 

forcible  abduction  and  unlavrful  taking  away  of,  i.  701,  et  seq, 
offences  at  common  law,  i.  701. 
offences  by  statute,  i.  702. 
9  Geo.  4,  c.  31,  s.  19. 
abduction  from  motives  of  Jucre,  i.  702. 
taking  away  with  intent,  sufficient,  i.  703. 
the  taking  must  be  from  motives  of  lucre,  i.  708. 
accessories,  i.  702. 
construction  of  the  3  Hen.  7,  i.  702. 
county  in  which  the  offence  is  committed,  i.  703. 
indictment,  i.  709. 

evidence  of  the  woman  carried  away,  i.  709. 
taking  away  a  maid  under  sixteen  from  her  father  or  guardian,  i.  710» 
construction  of  4  &  5  Ph.  and  M.,  i.  711. 
Irish  statutes,  i.  715. 
clandestine  marriages,  i.  712. 
assault  by  taking  indecent  liberties,  i.  752. 
WOODS  AND  FORESTS, 

forgery  of  handwriting  of  surveyor  general  of,  ii.  492. 
WOOLjIjEjV, 

destroying  in  the  course  of  manufacture,  ii.  585. 
WORDS, 

of  indictable  slander,  i.  220,  et  seq, 
slanderous  words,  i.  220,  221. 
speeches  of  members  of  Parliament  privileged,  i.  225. 
blasphemies  and  profane  scoffing,  i.  230,  231. 
performance  of  an  obscene  play,  i.  233,  n.  {x). 
seditious  words,  i.  234. 
publishing  false  news  or  tales,  i.  234. 
contemptuous,  to  the  judges  of  the  superior  courts,  i.  238- 
spoken  of  or  to  inferior  magistrates,  i.  239,  240. 
VOL.  II.  e  c  c  c* 
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spoken  of  or  to  a  private  individual^  not  indictable,  i.  240. 
will  not  make  an  afiray,  1.  292. 
WORKHOUSE, 

embezzlement  by  paupers  in,  ii.  197^ 
WORKMEN, 

combinations  of,  ii.  688. 
WORKS, 

on  rivers,  canals,  kc.,  brepking  down,  &c.,  ii.  578. 
WOUNDING,  i.  729,  etsea. 
WRECK.-*-See  tit.  SHiFwisousD  Vessel. 
WRECKS, 

impeding  persons  from  saying  their  lives  from,  ii.  692. 

destroying  wrecks,  ii,  592. 
WRITINGS, 

parol  statements  of  their  contents,  ii.  749. 

larceny  of,  ii.  70. 

proof  of,  ii.  816. 
WRITTEN  SECURITIES, 

larceny  of,  ii.  73,  et  seq. 

how  Btnted  in  indictment,  ii,  109,  ei  seq. 
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